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Sharswood's Bbdstone is the Toxt-Book in alt llie Law Schools of the United States. 

i 


A NEW AND COMPLETE EDITION OF 

BLACKSTONE’S COMMENTARIES-. 

By the Hon. GEORGE SHARSWOOD, LL.D., 

PROFESSOR OF THE INSTITUTES OF LAW IN THE UNIVERSITY OP PENNSYLVANIA, AND 
PRESIDENT JUDGE OF THE DISTRICT COURT FOR THE CITY AND COUNTY O? PHILADELPHIA. 

2 vols. royal octavo, best law binding. Price, $6. 


The above work is issued in a superior style, printed on fine white paper, sized anti 
calendered, and with clear type, illustrated by a fine line-engraving of Sir William Black - 
stonb, and accompanied by a carefully-prepared biographical sketch by the American 
editor. « 

The delivery of the lectures which constitute the Commentaries of Sir William Blackstone 
began at Oxford in 1758, and the publication of the Commentaries commenced in 17<>5. 
Since that period radical changes have taken place in the statute law of England, the prac¬ 
tice of its courts has been greatly modified, new subjects of litigation have arisen, and many 
of the doctrines of the common law have received very extensive modifications and additions, 
in order to adapt them to the results of a century of change and progress. 

The Commentaries do not, therefore, in their original form, wholly represent the existing 
state of legislation or of legal doctrine, even in the country where they were written. When 
we consider, also, that in the United States the legal systems of the several States and of the 
Federal Government have since grown up,we cannot avoid the conclusion that the Lectures of 
Blackstone, in respect of what they contain as well as of what they do not contain, become 
still more inadequate as a book for elementary study or general reading, unless accompanied 
by judicious and carefully-prepared annotations. 

The deservedly strong hold which the Commentaries have upop the public and professional 
regard can never be wholly loosened, and they will always continue to be read by the 
scholar and student and consulted by the practitioner and judge. Hence the importance 
of a thorough,.modern, and reliable American edition. The numerous English editions of 
Blackstone which have become necessary in order to bring up the work to the state of the 
law at different periods amount to about twenty-five in number, prepared by Christian, 
Archbold, Coleridge, Chitty, Stephen, Sweet, Warren, Stewart, Kerr, and others, all of 
which have been closely examined for the purpose of obtaining material for the present. 

The object of the edition which we now submit to the public and the profession is two¬ 
fold,—first, to collect from all the different editions those annotations which seemed most 
important and valuable; second, to add such copious notes and references to American law 
as would fully adapt the work to the use of students, practitioners, and laymen in this 
country. 

It'is confidently believed that these results have been successfully accomplished by Judge 
Sharswood, whose long experience on the bench, and as a teacher of the law in the Univer¬ 
sity of Pennsylvania, amply qualifies him for the editorship of Blackstone. 

No pains have been spared, either by the editor or by the publishers, to present a 
thorough, comprehensive, and valuable edition of the Commentaries, which shall exhibit, in 
an attractive typographical form, the present state of the law both in England and the 
United States. 

It may be added that it is erroneous to suppose that Blackstone is intended to be rend 
only by lawyers. In fact, the lectures were not originally delivered exclusively to students 
or practitioners of the law; and they contain nothing which may not be easily understood 
by any intelligent reader, no matter what are his pursuits. In the style and getting-up of 
the present edition, some regard has been had to this class of readers; for the clear ami 
legible type of the notes as well os of the text, and tho full octavo page, constitute a work 
worthy, from its general tasteful appearance, of a place in every library. 

For the convenience of students, Barron Field’s Analysis of the Commentaries has been 
added at the end of the second volume. 

The publishers confidently ask the attention of judges, lawyers, students, scholars, and 
general readers to this, as the very best edition of Blackstone’s Commentaries which has 
ever appeared either in England or the United States. 


8ee testimonials on next page. 



2_ CHILDS & PETER SON, 

Prom HON. THEOPHILTJS PARSONS, T.T. T> 

The eminent law writer, and Professor of Law in Harvard University. 

Cambridge, October 13, 1859 

Messrs. Childs & Peterson,—Gentlemen: —I have learned in this Law School how 
much Students of Law need an American edition of Blackstone, which should contain the 
best parts of the large annotations that hive accumulated in the English editions, together 
with new American notes, bringing the law of Blackstone down to our own ago and our 
own country. This is precisely what is done, and excellently well done, by Judge Skars- 
wood. And you have used a page and type which, without any sacrifice of beauty or of 
convenience to the reader, enable you to include the whole work in two volumes and oner 
it at a very low price. I have already introduced it as a Text-Book in this Law Scboo., 
and recommend it, emphatically, to gentlemen who consult me as to the edition they should 
buy. Very respectfully, your obedient servant, THEOPHILUS PARSONS. 

From HON. HENRY DUTTON, LL.D., 

Kent Professor of Law in Yale College. 

New Haven, October 25, 1859. 

Messrs. Childs & Peterson,—Gentlemen .^-1 am highly pleased with Judge Shars¬ 
wood’s edition of Blackstone’s Commentaries. He has judiciously avoided the common 
error of supposing that the value of such a work depends upon the multiplication of refer¬ 
ences to new cases, without much regard to their pertinency or authority. In this edition 
the notes are chiefly confined to corrections and illustrations of the text, and are calculated 
to cause the work to continue to be, what it has always heretofore been, an unrivalled sys¬ 
tem of the whole common law and of English statute law 

Such an edition was much needed; and I shall urgently recommend it to the students of 
Yale Law School, not only as an indispensable elementary work, but as a valuable standard 
authority. With the highest respect, HENRY DUTTON. 


From HON. WILLIAM KENT, LL.D., 

Editor of Kent’a Commentaries. 

New York, October 25, 1859. 

Messrs. Childs & Peterson,—Gentlemen :— I have delayed acknowledging the receipt 
of Judge Sharswood’s edition of Blackstone’s Commentaries until I could look over tho work 
with some care and attention. 

I have not yet had time to examine the notes minutely, agreeable and useful as I find the 
perusal of them. I have read enough, however, to appreciate the plan of the editor, and, 
in some degree, his execution of it. His judicious selections from the annotations of pre¬ 
ceding editors, and his own very learned and valuable notes, have made this edition the 
best, I think, that has appeared,—admirable for the law-student and useful to the practical 
lawyer. I have the honor to be, gentlemen, your obedient servant, WILLIAM KENT. 


From THEODORE W. DWIGHT, LL.D., 

Professor of Law in Columbia College, N.Y. 

Columbia College Law School, New York, October 15, 1859. 

Messrs. Childs & Peterson,—Gentlemen :—I have examined with some care your 
recent edition of Blackstone’s Commentaries. It is very pleasant to me to see this favorite 
work reproduced in so beautiful a form and with such fu)ne99 of annotation. 

It is quite common to speak disparagingly of Blackstone’s labors. But, notwithstanding 
all that has been urged, wlmt Dante says of another remains true of him,—“il gran comento 
foo.” For, whatever may be said of its value to the practising lawyer, it cannot be dis¬ 
pensed with, as instructors in jurisprudence well know, as an introduction to legal study. 

Judge Skavswood lias, in my judgment, rendered an invaluable service to students of 
the law, in bringing within their reach the contributions made to the original text by- 
English editors, as well ns by his own learned and excellent notes. 

I shall use Sharswood’s Blackstone as a Text-Book in our Law School, and shall strongly 
recommend it to such persons as may ask my opinion of its value. THEO. W. DWIGHT. 


N From AMOS DEAN, LL.D., 

Professor of Law in the University of Albany. 

Albany, October 22, 1859. 

Messrs. Childs & Peterson,—Gentlemen:— The examination I have given yonr new 
edition of Blackstone’s Commentaries by Judge Sharswood has convinced me of its very 
great superiority over all former editions. Both the omissions and additions made by him 
are important. 

Blackstone’s Commentaries have so long maintained their character as a legal classic 
among all students nf law, that this American edition, adapting them to the present state 
and condition of the law in this country, must be highly acceptable to all those entering 
upon its study. I shall take great pleasure in recommending it, as having many advantages 
over any edition hitherto published. Very respectfully, yours, AMOS DEAN. 



PUBLISHERS, PHILADELPHIA. ft 


Institutes of JVwmrmi ffiut'. 

By JOHN BOUVIER, 

AUTHOR OF THE LAW DICTIONARY, EDITOR OF BACON'S ABRIDGMENT, Ac. 

4 vols, octavo, 2700 pages, best law binding. Price, $15. 

NEW EDITION. 

The Institutes of American Law, by the late Judge Bouvier, have now been before the 
profession for several years, and the increasing demand for the work attests the general 
appreciation of its merit. It has been used by courts, judges, lawyers, and laymen, und the 
result confirms the opinion of its “very great value y " which Chief-Justice Taney expressed 
upon au examination of some of the proof-sheets of the first edition, and which, alter tlio 
subsequent publication, was, as he says, “ strengthened by looking further into it.” 

The arrangement adopted in the Institutes is in some respects novel. The method of 
teaching law in the form qf lectures is in many particulars objectionable, and most of our 
modern law-books, which are made up of transcripts from a lecturer’s memoranda,' have 
been required to be almost wholly re-written iu the notes, often exceeding the text in bulk 
and importance, or at least the generalities of the oral or written discourse have had to be 
supplemented by those more detailed references, distinctions, and discussions which were 
incompatible with the loose structure of the text, although requisite to be known by (lie 
practitioner. An institutional treatise upon the law as a science should be constructed 
upon a system of rigid analysis and classification, which will be more apt to beget a severely 
logical habit of mind in the student than the discursive style of lectures. Judge Bouvier 
was deeply read in the French and the Roman law, and he has evidently imbibed from those 
sources a taste for that orderly and accurate development of the subject which characterizes 
his Institutes. 

Another feature of his work is, that it is a representation of American law,—of that gene¬ 
ral body of jurisprudence on the basis of which justice is at present administered through¬ 
out our country at large. His references are selected from the reports of our own tribunals 
in different States of the Union, so that the student immediately becomes familiar with our 
own authorities and is prepared for immediate action in his profession. He is not set to 
study the learning of obsolete titles, but becomes a thoroughly American lawyer, rather 
than an Americanized English lawyer. ' 

The favor with which the work has been accepted by the profession. apd its increasing 
sale, justify the encomiums which its master and method have received from some of our 
most distinguished jurists. It may be added, as a circumstance of no small importance to 
the practitioner, that, notwithstanding the amount of legal learning here embodied, it is 
rendered immediately accessible by an accurate and exhaustive index, not only to each 
volume, but to the whole work, so that in the most hurried moments of inquiry, even during 
the trial of a cause, one may alight upon any particular passage contained in any one of the 
four volumes. 

In order that the publishers may not be charged with indulging in undue exaggeration, 
they refer with confidence to the subjoined communications from Chief-Justice Taney, and 
his associate justices, Catron, McLean, Wayne, Grier, and Nelson; Chief-Justice Green, of 
New Jersey; Prof. Greealeaf, author of “Greenleaf on Evidence;” Hon. George M. Dallas, 
and others. 


Prom CHIEF-JUSTICE TANEY. 

Baltimore, May 31, 1851. 

Dear Sir : — Accept my thanks for the proof-sheets of the Institutes of American Law, 
which you have been good enough to send me, and also for the letter which accompanied 
them. So far as 1 can judge of the work from the portions before me, it is one of very 
great value, and will undoubtedly attract public attention. The general plan, and the 
order and arrangements of the subject of which it treats, could not, I think, be improved. 
And I may say the same thing of the manner in which the plan is carried into execution; 
for every principle and rule is stated with brevity and perspicuity, and supported by the 
proper reference. After thus expressing my opinion of the work, I need not add that I shall 
feel much honored by having my name associated with it. And thanking you for the kind 
terms in which you are pleased to speak of me in your proposed dedication, I am, dear sir, 
with great respect, your obedient servant, 1 R. B. TANEY. 

Hon. J. Bouvier, Philadelphia* 

Baltimore, July 17, 1851. 

Dear Sir :■—Accept my thanks for the volumes of the Institutes qf American Law. My 
impressions in its favor, which I expressed in my former letter to you, have been strength¬ 
ened by looking further into k; and I hope the work will meet with the attention and encou¬ 
ragement which it so well deserves. With great respect, I am your obedient servant, 

Hon. J. Bouvier, Philadelphia. R. B. TANEY. 
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Prom HOW. SIMON GB.EENLEAF, LL.D., 

Antlv. r of ‘‘Croealeaf on Evidence,” Ac., and Professor of Law in Harvard University, Cambridge. 

Boston, August, 1851. 

Gentlemen: —1 have received the volumes of the Institutes of Judge Bouvier, which he had 
the kindness to send me, through you., 

In this work the learned author has taken the middle course, not occupied, that I know 
of, by any preceding American writer,—treating his subject with a degree of learning, com¬ 
pactness, precision of statement, and accuracy of definition, that cannot fail, I think, of ren¬ 
dering it highly acceptable to the profession. 

Judge Bouvier is so well known to the profession, that any commendation of his Institutes 
from me would be superfluous; but it will give'me great pleasure to be instrumental in 
making them known whenever opportunity may occur. 

With sincere thanks for your kind attention, I beg to remain your much obliged and 
obedient servant, '* S. GREENLEAF. 

Messrs. Childs & Peterson. 

The following extract is from a letter received by the late Judge Bouvier from the Hon. 
£imon Greenleaf:— 

“ I beg you to accept my heart y thanks for the volumes of your Institutes, which I yester¬ 
day received. I have rapidly looked them over, plunging into one or two titles in which my 
present studies are most occupied, and am quite delighted with the work. It mil prove a very 
valuable and acceptable addition to our legal literature .” 


Prom HON. JOHN McLEAN, 

One of the Associate Judges of tho Supreme Court of the United States. 

Cincinnati. October 3, 1851. 

Gentlemen :—I am under very great obligations to you for Judge Bouvier’s Institutes of 
American Law. The classification of the topics explained appears to me to be lucid aiyl 
natural; and I was struck with the excellent method of the work. The plan seems not to 
have been copied from any one, but it lias more of the simplicity and manner of the civil- 
law writers than is found iu the elementary treatises of the common law. The principles of 
law are succinctly and clearly stated and illustrated, and the notes appended are judiciously 
selected, without being crowded, ns they are in many of our modern publications. 

I know of no work which shows so much research, a?id which embodies so generally the elementary 
principles of American law , as the Institutes of Judge Bouvier. His name is most favorably 
known to the profession by his previous works; and I am greatly mistaken if his Institutes 
shall not add to his high reputation as an able and learned law-writer. The Institutes ought 
not only to be found in the hands of every student of law, but on the shelf of every lawyer. 

With great respect, your obliged and obedient servant, 

Messrs. Childs & Peterson. JOHN McLEAN 


Prom HON. JOHN CATRON, 

One of the Associate Judges of tho. Supremo Court of tho United States. 

Nashville, Nov. 12, 1852. 

Gentlemen: —On reaching home in August I found a copy of Bouvier’s Institutes of 
American Law, forwarded to me by you last November. I have examined the work, accord¬ 
ing to your request, and feel prepared to recommend it as one of high merit. The author ha9 
succeeded in presenting the laws of England generally in force throughout the United 
States, a 3 they stand modified by strictly American law, in a manner more lucid, brief, and 
simple than will be found in any other general treatise on our law. The usual error of over¬ 
loading the work with words and useless discussions has been avoided with rare Buccess: 
this in itself is a great merit. I think Judge Bouvier 1 s work should be read by every law-stu¬ 
dent next after Blackstone's Commentaries . 

Very respectfully, your obedient Bervant, JNO. CATRON. 

Messrs. Childs & Peterson. 


Prom HON. J. E. KANE, 

Judge of the United States District Court for the Eastern District of Pennsylvania. 

Rensselaer, near Philadelphia, October 10, 1851. 

I have devoted some time to an examination of Judge Courier's Institutes. I have traced 
his analysis of the law through its several subdivisions, and have also read several titles of 
the'text, and I am satisfied that the work is worthy of its author’s well-established reputa¬ 
tion, and flint- it must occupy a place in every well-stocked professional library. 

Very respectfully, your obedient servant, J. K. KANE 
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Frbm HON. JAMES M. WAYNE, 

One of the Associate Jqdgea of the Supreme Court of the Uni tod States. 

Savannah, November 4, 1861. 

Gentlemen: _I am obliged to you for Judge Bouvier’s Institutes of American Law. 

Tresent my respects to hiiu, if you please, wiLh my congratulations upon his having given 
to the profession a work of so much merit and real ability. 

1 have given the last two days to the examination of it. 

It hits revived my recollection of several points with which I am not as familiar as I uoed 
to be, and instructed me iu others about which I was not as well informed before. I shall often 
have occasion to use it officially; and, as a preliminary work for the teacher and student 
of jurisprudence, I do not doubt that it will supply the waiit, in every particular, indicated 
in the preface of the author. 

I am, dear sirs, very respectfully, your obedient servant, 

Messrs. Childs & Peterson, JAMES M. WAYNE. 


Prom HON, J, NELSON, 

One of the Associate Judges of the Supreme Court of the United States. 

Cooperstown, August 24, 1863. 

Gentlemen:— I have delayed thanking you for a copy of Judge Bouvier’s Institutes of 
American Law till I had an opportunity to look into the work and express an opinion upon 
its merits. My examination of it is yet limited; but I am free to say, that as far as it has 
gone, I am very favorably impressed with the plan, and with the great industry and accu¬ 
racy evinced in the execution. The four volumes embody a vast amount of American law, 
so condensed and arranged as to be studied not only with pleasure and profit by the stu¬ 
dent, but to be referred to readily and most usefully by the practitioner. 

Very respectfully, yours, J. NELSON. 

Messrs. Chllds & Peterson. 


Prom HON. J. M. HEAD, 

Judge of the Supreme Court, and formerly Attorney-General of Pennsylvania, and late District-Attorney 

of the United States. 

Philadelphia, September 20, 1851. 

Dear Sir: —I perused a portion of the first volume of Judge Bouvier’s Institutes of Ameri 
can Law, in sheets, and made some extracts from it, for use upon a subject I was then 
engaged upon. Since then I have examined the whole four volumes, and can freely say 
that it forms a valuable addition to legal science, and is wel) calculated to become a text¬ 
book for students. The discussions of remedies, both in law and equity, is particularly full, 
and supplies what was either wholly or partially omitted by former commentators, and forms 
an admirable introduction to the larger treatises of Chitty, Greenleaf, Story, and Spence. 

Very respectfully, yours, JOHN M. READ. 


Prom the WESTERN LAW JOURNAL, Cincinnati, March, 1853. 

Bouvier’s Institutes op American Law.— From a very attentive examination of this 
work, we are able to recommend it to law-students and practitioners as a material aid to 
(heir studies and investigations. It is of course elementary, and does not propose to super¬ 
sede such works as Kent's Commentaries, Greenleaf on Evidence, or Story’s Equity Juris¬ 
prudence ; but to prepare the beginner, by furnishing him with a methodical view of the 
whole law, and a concise statement of the principal rules under each branch of it, and a 
j 1 reference to the authorities where fuller details may be learned, for the study of works con¬ 
structed with a more immediate reference to the wants of practitioners. 


Prom the WESTERN LAW MONTHLY, Cleveland, Ohio, Jan. 1859. 

BouvrER’s Institutes.— This gr$at work is already so well and so favorably known to the 
legal profession in the United States, and has been so universally commended, from sources 
of the highest authority, that it is but supererogation to express our own estimate of its 
rare merits, particularly as an introductory text-book in the study of American law. 

For this purpose it was chiefly designed by its learned author, and well has that purpose 
been accomplished in its preparation. With great skill and fidelity it conducts the student 
over the field that he is to occupy, systematically, and with all possible simplicity, explain¬ 
ing to his understanding what is most worthy 'o be known. 

But though such the author modestly declared to have been the chief object of his work, 
its utility embraces a much wider sphere, including the highest employment of judicial learn¬ 
ing and talent, whether of the advocate at the bar or the judge upon the bench. 

It is made a text-book in the Ohio State and Union Law College. 
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goui'ict’s |p»u> flictionatw. 

LAW DICTIONARY, 

ADAPTED TO THE 

CONSTITUTION AND LAWS OF THE UNITED STATES OF AMERICA, 

• * 

AXD OF TilE 

SEVERAL STATES OF TIIE AMERICAN UNION: 

WITH REFERENCE TO THE CIVIL AND OTHER SYSTEMS OF FOREIGN LAW. 

By JOHN BOUVIER. 

New Edition, revised, enlarged, and greatly improved. 2 volumes, royal octavo. 

Best Law Binding. Price, $10. 

Bouvier’s Law Dictionary has been before the profession since the year 1839, and has 
passed through eight large editions. This single fact is conclusive evidence of its merit. 
Indeed, the work has now become so well known, that it is unnecessary to make any ex¬ 
tended remark concerning it. Those who have not yet examined it may, however, be 
assured that it is not merely a verbal Dictionary, but rather a condensed Encyclopedia of 
legal subjects. The articles contained in it are not mere definitions of words, but compact, 
expositions of doctrines as they range themselves under the different titles. Nor are these 
expositions merely of an elementary character for the instruction of students; but they con¬ 
tain references to late authorities, so that the practitioner will not only find here the doctrine 
of the law stated as an abstract proposition, but lie will find its qualifications, exceptions, 
and modifications referred to, with a copious citation of the cases which fortify tlie text. 
We are furnished, in fact, with a complete manual of the general body of the law, which 
may be handily used in preparation for trial or for argument, and which may take the pl&ce 
of a shelf of elementary treatises. 

This work is, in truth, as its title claims for it, “adapted to the Constitution and laws of 
the United States of America, and of the several States of the American Union.” It is not, 
therefore, a mere reproduction of the old dictionaries, but is essentially new and original, 
exhibiting the present state of the law in our own country, as well as containing an exposi¬ 
tion of the terms which have been adopted from the Civil Law and from other systems of 
Foreign Law. 

The publishers have incorporated into the successive editions of the work such improve¬ 
ments as seemed necessary for its increased usefulness; and (he ninth edition, now offered 
to the public, has been in many respeots revised, enlarged, and greatly improved. No pains 
have been spared to render the Law Dictionary still more worthy of the commendations it has 
received from Story, Kent, Greenleaf, Taney, McLean, Curtis, Nelson, Parsons, and otherB. 

From JOSEPH STORY, LL.D. 

Cambridge, September 28, 1839. 

Dear Sira —I have the pleasure*to acknowledge the receipt of your letter of the 19th 
instant-. The sheets of your Law Dictionary, which you had the goodness to send to me, 
I received at the same time. I have examined them with considerable care, and do not 
hesitate to say that the work will be a very important and most useful addition to our 
judicial literature. It supplies a defect in our libraries, where the small Dictionaries are 
so brief as to convey little information of an accurate nature to students, and the large ones 
are rather compendiums of the law than explanatory statements of terms: yours has the 
great advantage of an intermediate character. It defines terms, and occasionally explains 
subjects, so as to furnish students at once the means and the outlines of knowledge. I will 
feel myself greatly honored by the dedication of the work to me, although I am fully sensible 
that there are many other gentlemen who have far better claims to such ft distinction, than 
myself. Believe me, dear sir, with the highest respect, truly your obliged friend, 

The Honorable Judob Boutier. JOSEPH STORY. 

Cambridge, January 7, 1840. 

My dear Sir:— I had the pleasure a few days ago to receive the second volume of your 
Law Dictionary, for which I return you my very sincere thanks. The opinion formed of its 
great merit, in examining the sheets which I formerly received of the first voldroe, is fully 
confirmed by an examination of the second. It is, indeed, a most^truly valuable work.. I 
am gratified in having my name connected with your enterprise, and I trust yon will receive 
from a liberal profession that full approbation' and compensation which are so justly due to 
such useful labors. Professor Greenleaf and myself shall recommend it to the attention of 
all our law-students. With the highest respect, truly y<?ur obliged friend. 

The Honorable Judge Bouvier. v JOSEPH STORY. 


PUBLISHERS, PHILADELPHIA. 
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Frofo CHANCELLOR KENT. 

New York, November 20, 1839 

Dear Sir :— I have the pleasure to acknowledge the receipt of your letter of the 30th ult, 
accompanied with your. Law Dictionary, and for which I sincerely thank you. 

I have not been insensible of the value of the gift, for I have run over almost every 
article in it, and beg leave to add that I have been deeply impressed with the evidences 
throughout the volumes of the industry, skill, learning, and judgment with which the work 
has beeu compiled. I have found it very instructive, nud shall not fail to recommend its 
utility to the student wheuever a due opportunity occurs. 

With my best wishes for your health, and for perseverance in your labors for the honor 
of the profession, I am, respectfully and truly, yours, JAMES KENT. 

Hon. John Bouyikk. 


From HON. SIMON GREENLEAF. 

Cambridge, December 17, 1839. 

Dear Sir: —Your letter of 30th October, with the accompanying first volume of your Law 
Dictionary, did not reach me till this day. The second volume—from a souvee till now 
unknown—was received a few days ago. I had previously looked over those belonging to 
Mr. Justice Story. X pray you, dear sir, to accept my unfeigned thanks, not only for the 
books, which will be highly prhed, but for having made so valuable an addition to our pro¬ 
fessional apparatus.' For extent of research, clearness of definitions and illustration, variety 
of matter, and exactness of learning, it is not surpassed by any in use, and, on every 
account, 1 think it preferable to them all. 

I am, dear sir, with sincere respect, your obedient B'ervant, 

Hon. J. Bouvier. §1M0N GREENLEAF. 


From HON. BENJ. ROBBINS CURTIS, 

One of the Associate Judges of the Supreme Court of the United States. 

Boston, April 14, 1853. 

Messrs. Childs & Peterson,;—Gentlemen: — I received the copy of Bouvier’s Law Dic¬ 
tionary, which you did me the honor to send to me. I hove examined it with some care, 
and have pleasure in expressing my opiniop that it is a work of much importance to students, 
and very useful to practitioners of the law. Compared with any other similar work which 
has fallen under my notice, I should not hesitate to give it a decided preference, as being far 
more full and comprehensive than any other, and I have seen no reason to question its aceu- 
raev With much respect, I am your obedient servant, 

B. R. CURTIS. 


From HON. ROGER B. TANEY, 

Chief-Justice of the United States. 

Baltimore, May 11, 1853. 

Gentlemen :—Unavoidable circumstances have prevented me fyom acknowledging sooner 
the receipt of a copy of the late Judge Bouvier’s Law Dictionary. 

I have looked into the work with attention, and think it superior, as a Law Dictionary, to 
any other work of that character which I have had an opportunity of examining. The num¬ 
ber of heads in which it is arranged, and the cases cited to support and illustrate the prin¬ 
ciples staled, adds much to its value. It is * very convenient book to refer to, especially 
when one is pressed for time. 

I am glad to hear that his Institutes of American Law have been so. successful. They 
tertaudy deserve it. With great respect, I am, dear sirs, your obedient sorvant, 

Messrs Childs & Peterson. R. B. TANEY. 


From HON. JOHN McLEAN, 

One of the Associate Judges of the Sapreme Court of the United States. 

Bouvicr’s Law Dictionary is a work so well known to the profession, and so highly appre¬ 
ciated, that no commendation of it is necessary. It is an elaborate production, unequalled 
by any of per of the kind in this country or in England. I have before me the fourth edi¬ 
tion, revised, improved, and greatly enlarged, published in 1852. This edition is nearly 
one-third larger than the preceding one. The greater part of the matter for this edition was 
prepared by the distinguished.author before his lamented decease in 1851. Some additions 
have since been made, and several errors corrected, on a careful revision of the former edi¬ 
tions, by two members of the bajr, so that the present edition is not only the largest, but the 
most valuable. 

Nc lawyer* a library is complete without this valuable work. Its place cannot be supplied by any 
other publication with which I am acquainted. " 

Cincinnati, May.2, 1853. JOHN McLEAN 


8 CHILDS & PETERSON, PUBLISHERS, PI1ILA. 


Prom HON. SIMON GREENLEAF, LL.D., 

Author of “Qreenloaf on Evidence,” Ac., and Profeaflor of Law in Harvard University. 

Cambridge, April G, 1853. 

Messrs. Childs & Peterson,— Pear Sirs: —I return my grateful acknowledgments for 
the copy of the fourth edition of Judgo Bouvier’s Law Dictionary, which you have done me 
the honor to present. I was not aware that the work had passed through so many editions, 
though the reputation of the author ns a learned and accurate lawyer would well have justi¬ 
fied such an expectation. I regard it as a reliable work of great merits and am happy to observe 
that the present edition is so much enlarged and improved, particularly in the article of law 
maxims, in which it is greatly enriched. 1 remain, dear sirs, your much obliged and 
obedient sorvant, - SIMON GREENLEAF. 

From THEODORE W. DWIGHT, LL.D., 

t ' Professor of Law In Columbia Cojlege, N. Y. 

Columbia College Law School, 37 Lafayette Place, New York, Nov. 19, 1859. 

Messrs. Childs & Peterson,—Gentlemen: —Please accept my thanks for a copy of the 
ninth edition of Bouvier’s Law Dictionary. I have known the value of this work for many 
years, and have for a long period stated to my students that it was one of the first works to 
be purchased for their libraries. I not only regard the work as greatly useful to strict 
students of the law, but as very valuable for general scholars. It should be placed in any 
well-selected private library by the side of Blackstone’s Commentaries. 1 think that this 
edition is greatly superior even to the excellent original work of Judge Bouvier. I shall 
hereafter commend this Dictionary more warmly than ever before. 

. , - THEODORE W. DWIGHT. 

From HON. HENRY DUTTON, LL.D., 

Kent Professor of Law In YaIo College, 

Yale Law School, New Haven, Nov. 14, 1859. 

Messrs. Childs & Peterson,—Gentleman: —A Law Dictionary is almost indispensable 
to every person who is commencing the study of law. 

Bouvier’s Law Dictionary, recently published by you, will not only supply this want, but 
will prove a great convenience to a prnctitioner in any part of the United States! As an 
expounder of law torms and phrases, it has no superior, while it at the same time furnishes 
numerous references to recent cases, and contains valuable information, not easily obtainable 
elsewhere, regarding many of the peculiar laws of particular States. I .shall take great 
pleasure in recommending it. - HENRY DUTTON. 

From AMOS DEAN, LL.D., 

Professor of Law in tlie University of Albany. 

I have always recommended it to our classes as the best Law Dictionary they could obtain, 
and in addition have advised them to procure a Law Dictionary and always keep it by them 
during their course of study.— Extract from a letter to the Publishers , dated Nov . 2, 1859. 


From HON. THEOPHILUS PARSONS, LL.D., 

Tho eminent law writer, And Professor of Law in Harvard University, Cambridge. 

Of Bouvier’s Law Dictionary I know the merit. I recommend it to the young men of my 
school as one of tho books which should be in even a very small library. I have no doubt 
they buy a large number annually.— Extract from a Letter to the Publishers, May, 1858. 


“Bouvier’s Law Dictionary is the beet book of the kind in use for the American lawyer. 
It contains sufficient reference to English and foreign law, with a very full synopsis of such 
portions of American jurisprudence as require elucidation. In the second edition, the author 
recast many of the titles, and added about & thousand new ones. By means of correspond¬ 
ence with the members of the bar in different States, and by a careful examination of local 
treatises, the author has produced not only a good American Law Dictionary, but one suffi¬ 
ciently local for all practical purposes.”— Marvin's Legal Bibliography, p. 138. 


“ Although Judge Bouvier was by birth a Frenchman, and, according to our arrange¬ 
ment, should be ranked among foreign writers in America, we deem it not improper, for 
several reasons, to introduce him here. He went to the United States at an early age, but 
was not at first designed for the law. Ilis mind, however, was peculiarly adapted to the 
legal profession, and he became an eminent judge. His two books—the Institutes of Ame¬ 
rican Law, and Dictionary of Law— are among the best works of their kind, and are so con¬ 
sidered in Europe. The celebrated German jurist, Mittermaier, recommends them to 
European lawyers as the books they will have to look up to as the great authorities on Ame¬ 
rican practice; and their wide circulation in the United States, and extensive use there, 
give them a position equal to the works of the ablest American jurists, among whom Judge 
Bouvier may justly be classed.”— Truhncr's Bibliographical Guide to American Literature, 
p. lxii., London, 1859, 8vo. 


Bouvier’s Institutes, Law Dictionary, or Sharswood’s Blackstone, will be forwarded 
t« any portion of the United States, free of expense, on receipt of the published price. 
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ADVERTISEMENT 


TO THE THIRD EDITION, 


Encouraged by the success of this work, the author has endeavored to render 
this edition as perfect as it was possible for him to make it. He has remodeled , 

very many of the articles contained in the former editions, and added'upwards of 

/ 

twelve hundred new ones. 

To render the work as useful as possible, he has added a very copious index to 
the whole, which, at the same time that it will assist the inquirer, will exhibit 
the great number of subjects treated in these volumes. 


Philadelphia, November, 1848. 




TO THE HONORABLE 

JOSEPH STORY, LL. D., 

ONE OF THE JUDGES OF THE SUPREME COURT OF THE UNITED STATES, 

THIS WORK 

IS, 

WITH HIS PERMISSION, 

MOST RESPECTFULLY DEDICATED, 

AS A TOKEN OF THE 

GREAT REGARD ENTERTAINED FOR HIS TALENTS, LEARNING AND CHARACTER, 

BY 


THE AUTHOR. 



ADVERTISEMENT 


TO THE FOURTH EDITION. 


Since the publication of the last edition of this work, its author, sincerely 
devoted to the advancement of his profession, has given to the world his Institutes 
of American Law, in 4 vols. 8vo. Always endeavoring to render his Dictionary 
as perfect as possible, he was constantly revising it; and whenever he met with 
an article which he had omitted, he immediately prepared it for a new edition. 
After the completion of his Institutes, in September last, laboring too severely, he 
fell a victim to his zeal, and died on the 18th of November, 1851, at the age of 
sixty-four. 

In preparing this edition, not only has the matter left by its author been made 
use of, but additional matter has been added, so that the present will contain 
nearly one-third more than the last edition. Under one head, that of Maxims, 
nearly thirteen hundred new articles have been added. The book has been very 
carefully examined, a great portion of it by two members of the bar, in order that 
it might be purged, as far as possible, from all errors of every description. The 
various changes in the constitutions of the states made since the last edition, have 
been noticed, so far as was compatible with this work ; and every effort made to 
render it as perfect as a work of the kind would permit, in order that it might 
still sustain the reputation given to it by a Dublin barrister, “ of being a work of 
a most elaborate character, as compared with English works of a similar nature, 
and one which should be in every library 

That it may still continue to receive the approbation of the Bench and Bar of 
the United States, is the sincere desire of the widow and daughter of its author. 
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PREFACE. 


To the difficulties which the author experienced on his admission 
(o the bar, the present publication is to be attributed. His endeavours 
to get forward in his profession were constantly obstructed, and his 
efforts for a long time frustrated, for want of that knowledge which 
his elder brethren of the bar seemed to possess. To find among the 
reports and the various treatises on the law the object of his inquiry, 
was a difficult task; he was in a labyrinth without a guide: and 
much of the time which was spent in finding his way out, might, with 
the friendly assistance of one who was acquainted with the construc¬ 
tion of the edifice, have been saved, and more profitably employed. 
He applied to law dictionaries and digests within his reach, in the 
hope of being directed to the source whence they derived their learn¬ 
ing, but he was too often disappointed ; they seldom pointed out the 
authorities where the object of his inquiry might be found. It is true 
such works contain a great mass of information, but from the manner 
in which they have been compiled, they sometimes embarrassed him 
more than if he had not consulted them. They were written for 
another country, possessing laws different from our own, and it became 
a question how far they were or were not applicable here. Besides, 
most of the matter in the English law dictionaries will be found to 
have been written while the feudal law was in its full vigor, and not 
fitted to the present times, nor calculated for present use, even in 
England. And there is a great portion which, though useful to an 
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English lawyer, is almost useless to.the American student. What, for 
example, have we to d<5 with those laws of Great Britain which relate 
to the person of their king, their nobility, their clergy, their navy, 
their army; Avith their game laws; their local statutes, such as regu¬ 
late their banks, their canals, their exchequer, their marriages, their 
births, their burials, their beer and ale houses, and a variety of similar 
subjects ? 

The most modern law dictionaries are compilations from the more 
ancient, with some modifications and alterations * and, in many 
instances, they are servile copies, without the slightest alteration. In 
the mean time the law has undergone a great change. Formerly the 
principal object of the law seemed to be to regulate real property, in 
all its various artificial modifications, while little or no attention was 
bestoAved upon the rules which govern personal property and rights. 
The mercantile law has since arisen, like a bright pyramid, amid the 
gloom of the feudal law, and is now far more important in practice, 
than that which refers to real estate. The law of real property, too, 
has changed, particularly in this country. 

The English law dictionaries would be very unsatisfactory guides, 
even in pointing out where the laws relating to the acquisition and 
transfer of real estate, or the laws of descent in the United States, are 
to be found. And the student who seeks to find in the Dictionaries 
of Cowel, Manly, Jacobs, Tomlins, Cunningham, Bum, Montefiore, 
Pott, Whishaw, Williams, the Termes de Ley, or any similar compi¬ 
lation, any satisfactory account in relation to international law, to 
trade and commerce, to maritime law, to medical jurisprudence, or to 
natural law, will probably not be fully gratified. He cannot, of course, 
expect to find in them anything in relation to our government, our 
constitutions, or our political or civil institutions. 
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It occurred to the author that, a law dictionary, written entirely 
anew, and calculated to remedy those defects, would be useful to the 
profession. Probably overrating liife strength, he resolved to under¬ 
take the task, and if he should not fully succeed, he will have the 
consolation to know, that his effort may induce some more gifted 
individual, and better qualified by his learning, to undertake such a 
task, and to render the American bar an important service. Upon an 
examination of the constitution and laws of the United States, and of 
the several states of the American Union, he perceived many technical 
expressions and much valuable information which he would be able to 
incorporate in his work. Many of these laws, although local in their 
nature, will be found useful to every lawyer, particularly those engaged 
in mercantile practice. As instances of such laws the reader is 
referred to the articles Acknowledgment, Descent, Divorce, Letters of 
Administration, and Limitation. It is within the plan of this work to 
explain such technioal expressions as relate to the legislative, execu¬ 
tive, or judicial departments of the government; the political and the 
civil rights and duties of the citizens; the rights and duties of persons, 
particularly such as are peculiar to our institutions, as, the rights of 
descent and administration; of the mode of acquiring and transferring 
property; to the criminal law, and its administration. It has also 
been an object with the author to embody in his work such decisions 
of the courts as appeared to him to be important, either because they 
differed from former judgments, or because they related to some point 
which was before either obscure or unsettled. He does not profess to 
have examined or even referred to all the American cases; it is a part 
of the plan, however, to refer to authorities generally, which will lead 
the student to nearly all the cases. 

The author was induced to believe, that an occasional comparison 
of the civil, canon, and other systems of foreign law, with our own. 
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would be useful to the profession, and illustrate many articles which, 
without such aid, would not appear very clear; and also to introduce 
many terms from foreign laws, which may supply a deficiency in 
ours. The articles Condonation, Extradition, and Novation, are of this 
sort. He was induced to adopt this course because the civil law has 
been considered, perhaps not without justice, the best system of 
written reason, and as all laws are or ought to be founded in reason, 
it seemed peculiarly proper to have recourse to this fountain of wis¬ 
dom : but another motive influenced this decision; one of the states 
of the Union derives most of its civil regulations from the civil law; 
and there seemed a peculiar propriety, therefore, in introducing it into 
an American law dictionary. He also had the example of a Story, a 
Kent, Mr. Angell, and others, who have ornamented their works from 
the same source. And he here takes the opportunity to acknowledge 
the benefits which he has derived from the learned labors of these 
gentlemen, and of those of Judge Sergeant, Judge Swift, Judge 
Gould, Mr. Rawle, and other writers on American law and juris¬ 
prudence. 

I 

In the execution of his plan, the author has, in the first place, 
defined and explained the various words and phrases, by giving 
their most enlarged meaning, and then all the shades of signifi¬ 
cation of which they are susceptible; secondly, he has divided the 
subject in the manner which to him appeared the most natural, and 
laid down such principles and rules as belong to it; in these cases he 
has generally been careful to give an illustration, by citing a case 
whenever the subject seemed to require it, and referring to others 
supporting the same point; thirdly, whenever the article admitted 
of it, he has compared it with the laws of other countries within his 
reach, and pointed out their concord or disagreement; and, fourthly, 
he has referred to the authorities, the abridgments, digests, and the 
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ancient and modern treatises, where the subject is to be found, in 
order to facilitate the researches of the student. He desires not to be 
understood as professing to cite cases always exactly in point; on the 
contrary, in many instances the authorities will probably be found to 
be but distantly connected with the subject under examination, but 
still connected with it, and they have been added in order to lead the 
student to matter of which he may possibly be in pursuit. 

To those who are aware of the difficulties of the task, the author 
deems it unnecessary to make any apology for the imperfections which 
may be found in the work. His object has been to be useful; if that 
has been accomplished in any degree, he will be amply rewarded for 
his labor; and he relies upon the generous liberality of the members 
of the profession to overlook the errors which may have been com¬ 
mitted in his endeavors to serve them. 

Philadelphia, September, 1839. 
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LAW DICTIONARY. 


A, the first letter of the English and 
most other alphabets, is frequently used as 
an abbreviation, (q. v.) and also in the 
marks of schedules or papers, as schedule 

A, B, C, &c. Among the Romans this 
letter was used in criminal trials. The 
judges were furnished with small tables 
covered with wax, and each one inscribed 
on it the initial letter of his vote; A, when 
he voted to absolve the party on trial; C, 
when he was for condemnation ; and N L, 
(non liquet) when the matter did not ap¬ 
pear clearly, and he desired a new argu¬ 
ment. 

A MENSA ET THORO, from bed and 
board. A divorce a mensa et thoro , is 
rather a separation of the parties by act of 
law, than a dissolution of the marriage. It 
may be granted for the causes of extreme 
cruelty or desertion of the wife by the 
husband. 2 Eccl. Rep. 208. This kind 
of divorce does not affect the legitimacy 
of children, nor authorize a second mar¬ 
riage. V. A vinculo matrimonii ; Cruelty ; 
Divorce, 

A PRENDRE, French, to take, to seize, 
in contracts , as profits a prendre. Ham. 
N, P. 184; or a right to take something 
out of the soil. 5 Ad. & Ell. 764; 1 N. 
& P. 172; it differs from a right of way, 
which is simply an easement or interest 
which confers no interest in the land. 5 

B. & C. 221. 

A QUO, A Latin phrase, which signifies 
from whichj example, in the computation 
of time, the day a quo is not to be counted, 
but the day ad quern is always included, 
13 Toull. n. 52; 2 Duv. n. 22. A court 
a quo , the court from which an appeal has 
been taken; a judge d quo is a judge of a 
court below. 6 Mart. Lo. ft. 520; 1 Har. 
Cond. L. R. 501. See Ad quem. 


A RENDRE, French, to render, to yield, 
in contracts. Profits a rendre; under this 
term are comprehended rents and services. 
Ham N. P. 192. 

A VINCULO MATRIMONII, from the 
bond of marriage. A marriage may be 
dissolved a vinculo , in many states, as in 
Pennsylvania, on the ground of canonical 
disabilities before marriage, as that one of 
the parties was legally married to a person 
who was then living; impotence, (q. v*,) and 
the like; adultery; cruelty; and malicious 
desertion for two years or more. In New 
York a sentence of imprisonment for life is 
also a ground for a divorce a vinculo . 
When the marriage is dissolved a vinculo , 
the parties may marry again; but when the 
cause is adultery, the guilty party cannot 
marry his or her paramour. 

AB INITIO, from the beginning. 

2. —When a man enters upon lands or 
into the house of another by authority of 
law, and afterwards abuses that authority, 
he becomes a trespasser ab initio, Bac. 
Ab. Trespass, B.; 8 Coke, 146; 2 Bl. Rep. 
1218 ; Clayt. 44. And if an officer neglect 
to remove goods attached within a reason¬ 
able time and continue in possession, his 
entry becomes a trespass ab initio, 2 BI. 
Rep. 1218. See also as to other cases, 
2 Stra. 717 ; 1 H. Bl. 13; 11 East, 395; 
2 Camp. 115; 2 Johns. 191; 10 Johns. 
253; Ibid. 369. 

3. —But in case of an authority in fad> 
to enter, an abuse of such authority will not, 
in general, subject the party to an action of 
trespass, Lane, 90 ; Bac. Ab. Trespass, B; 
2 T. R. 166. See generally 1 Chit. PI. 
146. 169. 180. 

AB INTEST AT. An heir,.a5 intestate 
is one on whom the law casts the inherit* 
ance or estate of a person who dies intestate 

13 
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AB IRATO, civil law . A Latin phrase, 
which signifies by a man in anger. It is 
applied to bequests or gifts, which a man 
makes adverse to the interest of his heir, 
in consequence of anger or hatred against 
him. Thus a devise made under these cir¬ 
cumstances is called a testament ab irato. 
And the suit which the heirs institute to 
annul this will is called an action ab irato. 
Merlin, llepert. mots Ab irato. 

ABANDONMENT, contracts. In the 
French law, the act by which a debtor sur¬ 
renders his property for the benefit of his 
creditors. Merl. Rep. mot Abandonment. 

Abandonment, contracts . In insurances 
the act by which the insured relinquishes 
to the assurer all the property to the thing 
insured. 

2. —No particular form is required for 
an abandonment, nor need it be in writing; 
but it must be explicit and absolute, and 
must set forth the reasons upon which it is 
founded. 

3. —It must also be made in reasonable 
time after the loss. 

4. —It is not in every case of loss that 
the insured can abandon. In the following 
cases an abandonment may be made: when 
there is a total loss ; when the voyage is lost 
or not worth pursuing, by reason of a peril 
insured against; or if the cargo be so dam¬ 
aged as to be of little or no value; or where 
the salvage is very high, and further expense 
be necessary, and the insurer will not engage 
to bear it; or if what is saved is of less 
value than the freight; or where the dam¬ 
age exceeds one half of the value of the 
goods insured; or where the property is 
captured, or even detained by an indefinite 
embargo ; and in cases of a like nature. 

5. —The abandonment, when legally made, 
transfers from the insured to the insurer the 
property in the thing insured, and obliges 
him to pay to the insured what he pro¬ 
mised him by the contract of insurance. 
3 Kent, Com. 265; 2 Marsh. Ins. 559; 
Pard. Dr. Com. n. *836 et seq.; Boulay 
Paty, Dr. Com. Maritime, tit. 11, tom. 4, 
p. 215. 

Abandonment. In maintime contracts 
in the civil law , -principals are generally 
held indefinitely responsible for the obliga¬ 
tions which their agents have contracted 
relative to the concern of their commission ; 
but with regard to ship owners there is a 
remarkable peculiarity; they are bound by 
the contract of the master only to the 
amount of their interest in the ship, and 


can be discharged from their responsibility 
by abandoning the ship and freight. Poth. 
Chartes part. s. 2, art. 3, § 51; Ord. de la 
Mar. des proprietaires, art. 2; Code de 
Com. 1. 2, t. 2, art. 216. 

Abandonment, rights. The relinquish¬ 
ment of a right; the giving up of something 
to which we are entitled. 

2. —Legal rights, when once vested, must 
be divested according to law, but equitable 
rights may be abandoned. 2 Wash. R. 106. 
See 1 II. & M. 429 ; a mill site, once occu¬ 
pied, may be abandoned. 17 Mass. 297; 
an application for land, which is an inception 
of title, 5 S. & R. 215; 2 S. & R. 378 ; 1 
Yeates, 193, 289; 2 Yeates, 81, 88, 318; 
an improvement, 1 Yeates, 515; 2 Yeates, 
476; 5 Binn. 73; 3 S. & R. 319; Jones’ 
Syllabus of Land Office Titles in Pennsyl¬ 
vania, chap, xx; and a trust fund, 3 Yerg. 
258, may be abandoned. 

3. —The abandonment must be made by 
the owner without being pressed by any 
duty, necessity or utility to himself, but 
simply because he wishes no longer to pos¬ 
sess the thing; and further it must be made 
without any desire that any other person 
shall acquire the same; for if it were made 
for a consideration, it would be a sale or 
barter, and if without consideration, but 
with an intention, that some other person 
should become the possessor, it would be a 
gift: and it would still be a gift though 
the owner might be indifferent as to whom 
the right should be transferred; for example, 
he threw money among a crowd with intent 
that some one should acquire the title to it. 

Abandonment for torts , a term used in 
the civil law. By the Roman law, when the 
master was sued for the tort of his slave, 
or the owner for a trespass committed by 
his animal, lie might abandon them to the 
person injured, and thereby save himself 
from further responsibility. 

2.—Similar provisions have been adopted 
in Louisiana. It is enacted by the civil code 
that the master shall be answerable for all 
the damages occasioned by an offence or quasi 
offence committed by his slave. He may, 
however, discharge himself from such respon¬ 
sibility by abandoning the slave to the person 
injured; in which case such person shall 
sell such slave at public auction in the usual 
form, to obtain payment of the damages 
and costs; and the balance, if any, shall he 
returned to the master of the slave, who 
shall be completely discharged, although 
the price of the slave should not be suffi- 
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eieut to pay the whole amount of the dam- j 
ages ami costs ; provided that the master 
shall make abandonment within three days 
after the judgment awarding such damages 
shall have been rendered : provided also 
that it shall not be proved that the crime 
or offence w as committed by his order ; for 
in such cases tlie master shall be answer- 
able for all damages resulting therefrom, 
whatever be the amount, without being ad¬ 
mitted to the benefit of abandonment.— 
Art. ISO, 181. 

o.—The owner of an animal Is answerable 
for the damages lie has caused; but if the 
animal had been lost, or had strayed more 
than a dav, he may discharge himself from 
this responsibility, by abandoning him to the 
person who has sustained the injury, except 
where the master has turned loose a dan¬ 
gerous or noxious animal, for then lie must 
pav for all the harm he.has done, without 
being allowed to make the abandonment. 
Ib. art. 2301. 

Abandonment, malicious . The act of a 
husband or wife, who leaves his or her con¬ 
sort wilfully, and with an intention of caus¬ 
ing perpetual separation. 

2.—Such abandonment, when it has con¬ 
tinued the length of time required by the 
local statutes, is sufficient cause for a di¬ 
vorce. Vide 1 Hoff. 11. 47 ; Divorce . ( 

ABATEMENT, chancery practice , is a 
suspension of all proceedings in a suit, from 
the w'ant of proper parties capable of pro¬ 
ceeding therein. It differs from an abate- 
merit at law in this, that in the latter the 
action is in general entirely dead, and can¬ 
not be revived, 3 Bl. Com. 1G8; but in the 
former, the right to proceed i3 merely sus¬ 
pended, and may be revived by a bill of re¬ 
vivor. Mitf. Eq. PI. by Jeremy, 57 ; Story, 
Eq. PI. § 354. 

Abatement, contracts , is a reduction 
made by the creditor, for the prompt pay¬ 
ment of a debt due by the payor or debtor. 
Wesk. on Ins. 7. 

Abatement, mere . law . By this term is 
understood the deduction sometimes made 
at the custom-house from the duties charge¬ 
able upon goods when they are damaged. 
See Act of Congress, March 2, 1799, s. 52, 
1 Story L. U. S. 617. 

Abatement, pleading, is the overthrow 
Df an action in consequence of some error 
committed in bringing or conducting it, 
when the plaintiff is not forever barred 
from bringing another action. 1 Chit. PI. 
434. Abatement is by plea. There can 


be no demurrer in abatement. Willcs’ Rep. 
479; Salk. 220. 

2. —Pleas in abatement will be consi¬ 
dered as relating, 1, to the jurisdiction of 
the court ; 2, to the person of the plaintiff; 
3, to that of the defendant; 4, to the writ; 
5, to the qualities of such pleas; 6, to the 
form of such pleas; 7, to the affidavit of the 
truth of pleas in abatement. 

3. —§ 1. As to pleas relating to the 
jurisdiction of the court, see article Juris¬ 
diction, and Arch. Civ. PI. 290 ; 1 Chit. PI. 
Index, tit. Jurisdiction. There is only one 
case in which the jurisdiction of the court 
may be inquired of under the general issue, 
and that is where no court of the country 
has jurisdiction of the cause, for in that case 
no action can be maintained by the law of 
the land. 3 Mass. llcp. Rea v. Hayden, 
1 Dougl. 450 ; 3 Johns. Rep. 113 ; 2 Penn. 
Law r Journal 64, Meredith v. Pierie. 

4. —§ 2. Relating to the person of the 

plaintiff . 1. The defendant may plead to 

the person of the plaintiff that' there never 
was any such person in rerum natura . Bro. 
Brief, 25 ; 19 Johns. 308 ; Com. Dig. Abate¬ 
ment, E 16. And if one of several plain¬ 
tiffs be a fictitious person, it abates the 
writ. Com. Dig. Abatement, E 16 ; 1 Chit. 
PI. 435 ; Arch. Civ. PI. 304. But a nomi¬ 
nal plaintiff in ejectment may sustain an 
action. 5 Verm. 93; 19 John. 308. As to 
the rule in Pennsylvania, sec 5 Watts, 423. 

5. —2. The defendant may plead that 
the plaintiff is a feme covert. Co. Lit. 132, 
b.; or that she is his own wife. 1 Brown. 
Ent. 63; and see 3 T* R. 631; 6 T. R. 
265 ; Com. Dig. Abatement, E 6; 1 Chit. 
PI. 437; Arch. Civ. PI. 302. Coverture 
occurring after suit brought is a plea in 
abatement which cannot be pleaded after a 
plea in bar, unless the matter arose after 
the plea in bar; but in that case the de¬ 
fendant must not suffer a continuance to 
intervene between the happening of this 
new matter, or its coming to his knowledge, 
and pleading it. 4 S & R. 238 ; Bae. Abr. 

' Abatement, G; 4 Mass. 659 ; 4 S. & R. 
238; 1 Bailey, 369 ; 4 Vern. 545; 2 Wheat. 
Ill: 14 Mass. 295 ; 1 Blackf. 288 ; 2 Bai¬ 
ley, 349. See 10 S. Sc R. 208; 7 Verm. 508; 

1 Yeates, 185 ; 2 Dali. 184 ; 3 Bibb, 246. 

6. —3. That the plaintiff (unless he sue 
with others as executor) is an infant and 
has declared by attorney. 1 Chit. PI. 436; 
Arch. Civ. PI. 301; Aroh. Pr. B. R. 142; 

2 Saund. 212, d, n. 5 ; 1 Went. 58, 62; 7 
Tobn. R. 373; 3 N. H. Rep. 345 ; 8 Pick. 
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552*, and see 7 Mass. 241; 4 Ilalst. 381; existence, tlie defendant must plead in abate* 
2 N. II. Rep. 437. mcnt. Wright, 12 ; 3 Pick. 236; 1 Mass 

7.—4. A suit brought by a lunatic under 485 ; 1 Pet. 450; 4 Pet. 501 ; 5 Pet. 231. 
guardianship, shall abate. Brayt. 18. , To a suit brought in the name of the “ judges 


8. —5. Death of plaintiff before the pur¬ 
chase of the original writ, may be pleaded 
in abatement. 1 Arch. Giv. PI. 304, 5 ; 
Com. Dig. Abatement, E 17. Death of 
plaintiff pending the writ might have been 
pleaded since the last continuance, Com. 
Dig. Abatement, II‘32; 4 Hen. & Munf. 
410; 3 Mass. 296; Cam. & Nor. 72; 4 
Hawks, 433 ; 2 Root, 57 ; 9 Mass, 422 ; 4 

11. Sc M. 410; Gilmer, 145; 2 Rand. 454; 
2 Green!. 127. But in some states, as in 
Pennsylvania, the death of the plaintiff does 
not abate the writ: in such case the execu¬ 
tor or administrator is substituted. The 
rule of the common law is, that whenever 
the death of any party happens, pending 
the writ, and yet the plea is in the same 
condition, as ii such party were living, then 
such death nKikes no alteration ; and on 
this rule all the diversities turn. Gilb. 
Com. Pleas, 242. 

9. —6. Alienage, or that the plaintiff is 
an alien enemy. Bac. Abr. h. t. ; 6 Binn. 
241 ; 10 Johns. 183; 9 Mass. 363; Id. 
377 : 11 Mass. 119 : 12 Mass. 8 ; 3 JL & S. 
533 \ 2 John. Oh. R. 508 ; 15 East, 260 ; 
Com. Dig. Abatement, E 4; Id. Alien, C 
5 ; 1 S. & II. 310; 1 Ch. PI. 435 ; Arch. 
Civ. PI. 3, 301. 

10. —7. Misnomer of plaintiff may.also 
be pleaded in abatement. Arch. Civ. PI. 
305 ; 1 Chi tty’s Pleading, Index, tit. Mis¬ 
nomer. Com. Big. Abatement, E 19, E 
20, E 21, E 22 ; 1 Mass. 75 ; Bac. Abr. 
h. t. 

11. —8. If one of several joint tenants, 
sue in action ex contractu, Co. Lit, 180, b; 
Bac. Abr. Joint-tenants, K; 1 B. & P. 73; 
one of several joint contractors, Arch. Civ. 
PI. 48—51, 53; one of several partners, 
Gow on Part. 150; one of several joint 
executors who have proved the will, or even 
if they have not proved the will, 1 Chit. PI. 

12, 13 ; one of several joint administrators, 
Ibid. 13; the defendant may plead the non¬ 
joinder in abatement. Arch. Civ. PL 304; 
see Com. Dig. Abatement, E 9, E 12, E 13, 
E 14. 

12. —9. If persons join as plaintiffs in an 
action who should not, the defendant may 
plead the misjoinder in abatement. Arch. 
Civ. PI. 304 ; Com. Dig. Abatement, E 15. 

13. —10. When the plaintiff is an alleged 
corporation, and it is intended to contest its 


of the county court,” after such court has 
been abolished, the defendant may plead in 
^ abatement that there arc no such judges. 
Judges, &c. v. Phillips, 2 Bay, 519. 

14. —§ 3. Relating to the person of the 
defendant. 1. In an action against two or 
more, one may plead in abatement that 
there never was such a person in rerum 
natura as A, who is named as defendant 
with him. Arch. Civ. PI. 312. , 

15. —2. If the defendant be a married 
woman, she may in general plead her cover¬ 
ture in abatement, 8 T. R. 545; Com. 
Dig. Abatement, F 2. The exceptions to 
this rule arise when the coverture is sus¬ 
pended. Com. Dig. Abatement, F 2, § 3; 
Co. Lit. 132, b; 2 Bl. R. 1197; Co. B. 
L. 43. 

16. ^3. The death of the defendant 
abates the writ at common law, and in some 
cases it does still abate the action, see Com. 
Dig. Abatement, H 34; 1 llayw. 500; 2 
Binn. 1; 1 Gilm. 145; 1 Const. Rep. 83; 
4 McCord, 160; 7 Wheat. 530; 1 Watts, 
229; 4 Mass. 480; 8 Greenl. 128; In 
general where the cause of action dies with 
the person, the suit abates by the death of 
the defendant before judgment. Vide Actio 
Personalis moritur cum person A. 

17. —4. The misnomer of the defendant 
may be pleaded in abatement, but one 
defendant cannot plead the misnomer of 
another. Com. Dig. Abatement, F 18 ; 
Lutw. 36 ; 1 Chit. PI. 440 ; Arch. Civ. PI. 
312, See form of a plea in abatement for 
a misnomer of the defendant in 3 Saund. 
209, b., and see further, 1 Show. 394; 
Carth, 307; Comb. 188 ; 1 Lutw. 10; 5 
T. R. 487. 

18. —5. When one joint tenant, Com. Dig. 
Abatement, F 5, or one tenant in common, 
in cases where they ought to be joined, 
Ibid. F 6, is sued alone, lie may plead in • 
abatement. And in actions upon contracts 
if the plaintiff do not sue all the contracts 
ors, the defendant may plead the non¬ 
joinder in abatement. Ibid. F 8, a; 1 
Wash. 9; 18 Johns. 459; 2 Johns. Cas. 
382 ; 3 Caines’s Rep. 99; Arch. Civ. PI. 
309; 1 Chit. PI. 441. When husband and 
wife should be sued jointly, and one is sued 
alone, the non-joinder may be pleaded in 
abatement. Arch. Civ. PI. 309. The non¬ 
joinder of all the executors, who have 
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proved the will ; and the non-joinder of 
all the administrators of the deceased, may 
be pleaded in abatement. Com. Dig. Abate¬ 
ment, F 10. 

19.—6. In a real action if brought 
against several persons, they may plead 
several tenancy, that is that they hold in 
severalty and not jointly, Com. Dig. Abate¬ 
ment, F 1*2 ; or one of them may take the 
entire tenancy on himself, and pray judg¬ 
ment of the writ. Id. F 13. But mis- 
joinder of defendant in a personal action is 
not the subject of a plea in abatement. 
Arch. Civ. PI. 68, 310. 

*20.—7. In cases where the defendant 
may plead non-tenure, see Arch. Civ. PI. 
310 ; Cro. El. 559. 

*21.—8. Where he may plead a dis¬ 
claimer, see Arch. Civ. PI. 311; Com. 
Dig. Abatement, F 15. 

‘22,—9. A defendant may plead his privi¬ 
lege of not being sued, in abatement. Bac. Ab. 
Abridgment C ; see this Diet. tit. Privilege. 

23. —§ 4. Plea in abatement of the writ. 
1. Pleas in abatement of the writ or a bill 
are so termed rather from their effect, than 
from their being strictly such pleas, for as 
oyer of the writ can no longer be craved, 
no objection can be taken to matter which 
is merely contained in the writ, 3 B. & P. 
399 ; 1 B. <fc P. 645—648 ; but if a mis¬ 
take in the writ be carried into the declara¬ 
tion, or rather if the declaration, which is 
presumed to correspond with the writ or 
bill, be incorrect in respect of some ex¬ 
trinsic matter, it is then open to the de¬ 
fendant to plead in abatement to the writ 
or bill, 1 B. & P. 648 ; 10 Mod. 210; and 
there is no plea to the declaration alone 
but in bar* 10 Mod. 210 ; 2 Saund. 209, d. 

24. —2. Pleas in abatement of the writ 
or bill and to the form or to the action. 
Com. Dig. Abatement, H 1, 17. 

25. —3. Those of the first description 
were formerly either matter apparent on 
the face of the writ, Com. Dig. Abatement, 
II 1, or matters dehors. Id. II 17. 

26. —4. Formerly very trifling errors 
were pleadable in abatement, 1 Lutw. 25; 
Lilly's Ent. 5: 2 Rich. C. P. 5, 8 ; 1 
Stra. 556; Ld. Raym. 1541 ; 2 Inst. 668; 

2 B. & P. 395. But as oyer of the writ 
can no longer be had, an omission in the 
defendant’s declaration of the defendant’s 
addition, which is not necessary to be 
stated in a declaration, can in no case be 
pleaded in abatement. 1 Saund. 318, n 

3 ; 3 B. & B..395 ; 7 East, 382. 

Vol. I — B 


27. —5. Pleas in abatement to the form 
of the writ, are therefore now principally 
for matters dehors, Com. Dig. Abatement, 
II 17; Gilb. C. P. 51, existing at the 
time of suing out the writ, or arising after¬ 
wards, such as misnomer of the plaintiff or 
defendant in Christian or surname. 

28. —6. Pleas in abatement to the action 
of the writ, and that the action is miscon¬ 
ceived, as that it is in case where it ought to 
have been in trespass, Com. Dig. Abatement, 
G 5 ; or that it was prematurely brought, 
Ibid. Abatement, G 6, and tit- Action, 
E ; but as these matters are grounds of 
demurrer or nonsuit, it is now very unusual 
to plead them in abatement. It may also 
be pleaded that there is another action 
pending. See tit. Autre action pendant . 
Com. Dig. Abatement, II 24 ; Bac. Ab. 
Abatement, M ; 1 Chitty’s PI. 443. 

29. —§ 5. Qualities of pleas in abate¬ 
ment . 1. A writ is divisible, and may be 
abated in part, and remain good for the 
residue; and the defendant may plead in 
abatement to part, and demur or plead in 
bar to the residue of the declaration. 1 
Chit. PI. 444; 2 Saund. 210, n. The 
general rule is, that whatever proves the 
writ false at the time of suing it out, shall 
abate the writ entirely, Gilb. C. P. 247 ; 

1 Saund. Rep. 286, (n) 7; 2 do. 72, (i) 
sub fin. 

30. —2. As these pleas delay the trial 
of the merits of the action, the greatest 
accuracy and precision are required in 
framing them; they should be certain to 
every intent, and be pleaded without any 
repugnancy. 3 T. R. 186; Willes, 42 ; 

2 Bl. R. 1096; 2 Saund. 298, b, n. 1 ; 
Com. Dig. I, 11 ; Co. Lit. 392 ; Cro. Jac. 
82 ; and must in general give the plaintiff 
a better writ. This is the true criterion to 
distinguish a plea in abatement from a pica 
in bar. 8 T. R. 515; Bromal. 139; 1 
Saund. 274, n. 4 ; 284 n. 4; 2 B. & P. 
125; 4 T. R. 227; 6 East, 600 ; Com. 
Dig. Abatement, J 1, 2 ; 1 Day, 28 ; 3 
Mass. 24 ; 2 Mass. 362; 1 Hayw. 501 ; 2 
Ld. Rayra. 1178 ; 1 East, 634. Great ac¬ 
curacy is also necessary in the form of the 
plea as to the commencement and conclu¬ 
sion, which is said to make the plea. Latch. 
178; 2 Saund. 209, c. d; 3 T. R. 186. 

31. —§ 6. Form of pleas in abatement . 
1. As to the form of pleas in abatement, 
see 1 Chit. PI. 447; Coin. Dig. Abatement, 
I 19; 2 Saund. 1, n. 2. 

32. —§ 7. Of the affidavit of truth . 1: 
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All pleas in abatement must be sworn to 
be true, 4 Ann. c. 16, s. 11. The affidavit 
may be made by the defendant or a third 
person, Barnes, 344, and must be positive 
as to the truth of every fact contained in 
the plea, and should leave nothing to be 
collected by inference; Sayer’s Rep. 293; 
it should be stated that the plea is true in 
substance and fact, and not merely that the 
plea is a true plea. 3 Str. 705; Litt. Ent. 
1 ; 2 Cliitt. PI. 412, 417; 1 Browne’s Rep. 
77 ; see. 2 Dali. 184 ; 1 Yeates, 185. 

Sec further on the subject of abatement 
of actions, Vin. Ab. tit. Abatement; Bac. 
Abr. tit. Abatement; Nelson’s Abr. tit. 
Abatement; American Dig. tit. Abatement; 
Story’s PI. 1 to 70; 1 Chit. PI. 425 to 
458; Whart. Dig. tit. Pleading, F. (b.) 
Penna. Pract. Index, h. t.; Tidd’s Pr. In¬ 
dex, h. t.; Arch. Civ. PI. Index, h. t.: Arch. 
Praet. Index, h. t. Death; Parties to 
Actions; Plaintiff; Puis darrein continu¬ 
ance. 

Abatement of a Freehold. The entry 
of a stranger after the death of the ances¬ 
tor, and before the heir or devisee takes 
possession, by which the rightful possession 
of the heir or devisee is defeated. 3 BL 
Com. 167 ; Co. Lit. 277, a; Finch’s Law, 
195 ; Arch. Civ. PL 11. 

2. By the ancient laws of Normandy, 
this term was used to signify the act of one 
who, having an apparent right of possession 
to an estate, took possession of it immedi¬ 
ately after the death of the actual pos¬ 
sessor, before the heir entered. Howard, 
Aneiennes Lois des Franqais, tome 1, p. 539. 

Abatement of Legacies, is the reduc¬ 
tion of legacies for the purpose of paying 
the testator’s debts. 

2.—When the estate is short of paying 
the debts and legacies, and there are gene¬ 
ral legacies and specific legacies, the rule is 
that the general legatees must abate pro¬ 
portionally in order to pay the'debts; a 
specific legacy is not abated unless the 
general legacies cannot pay all the debts ; 
in that ease what remains to be paid must 
be paid by the specific legatees, who must, 
where there arc several, abate their legacies, 
proportionably. 2 Bl. Com. 513 ; 2 Ves. 
sen. 561 to 564; 1 P. Wms. 680; 2 P. 
Wms. 283. See 2 Bro. C. C. 19; Bac. 
Abr. Legacies, H; Rop. on Leg. 253, 
284. 

Abatement of Nuisances is the pros¬ 
tration or removal of a nuisance. 3 Bl. 
Com. 5. 


2. —1. Who may abate a nuisance; 2, 
the manner of abating it. 

§ 1. Who may abate a nuisance. 1. Any 
person may abate a public nuisance. 2 
Salk. 458 9 Co. 454. 

3. —2. The injured party may abate a 
private nuisance, which is created by an act 
of commission , without notice to the person 
who has committed it; but there is no case 
which sanctions the abatement by an in¬ 
dividual of nuisances from omission , except 
that of cutting branches of trees which 
overhang a public road, or the private pro¬ 
perty of the person who cuts them. 

4. —§ 2. The manner of abating it. 1. 
A public nuisance may be abated without 
notice, 2 Salk. 458 ; and so may a private 
nuisance which arises by an act of commis¬ 
sion. And, when the security of lives or 
property may require so speedy a remedy 
as not to allow time to call on the person 
on whose property the mischief has arisen 
to remedy it, an individual would be justi¬ 
fied in abating a nuisance from omission 
without notice. 2 Barn. & Cres. 311; 3 
Dowl. & R. 556. 

5. —2. In the abatement of a public 
nuisance, the abator need not observe par¬ 
ticular care in abating it, so as to prevent 
injury to the materials. And though a 
gate illegally fastened, might have been 
opened without cutting it down, yet the 
cutting would be lawful. However, it is a 
general rule that the abatement must be 
limited by its necessity, and no 'wanton or 
unnecessary injury must be committed. 2 
Salk. 458. 

6. —3. As to private nuisances, it has 
been held, that if a man in his own soil 
erect a thing which is a nuisance to another, 
as by stopping a rivulet, and so diminishing 
the water used by the latter for his cattle, 
the party injured may enter on the soil of 
the other, and abate the nuisance and jus¬ 
tify the trespass; and this right of abate¬ 
ment is not confined merely to a house, 
mill, or land. 2 Smith’s Rep. 9 ; 2 Roll. 
Abr. 565; 2 Leon. 202 ; Com. Dig. Pleader, 
3 M. 42 ; 3 Lev. 92; 1 Brownl. 212 ; Vin. 
Ab. Nuisance; 12 Mass. 420; 9 Mass. 
316; 4 Conn. 418 ; 5 Conn. 210; 1 Esp. 
679; 3 Taunt. 99 ; 6 Bing. 379. 

7. —4. The abator of a private nuisance 
cannot remove the materials further than is 
necessary, nor convert them to his own use. 
Dalt. c. 50. Apd so much only of the 
thing as causes the nuisance should be re¬ 
moved ; as if a house be built too high, so 
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much only as is too high should be pulled 
down. 9 Co. 53 ; God. 221 ; Str. 686. 

8.—5. If the nuisance can be removed 
without destruction and delivered to a ma¬ 
gistrate, it is advisable to do so; as in the 
case of a libellous print or paper affecting 
an individual, but still it may be destroyed. 
5 Co. 125, b.; 2 Caiupb. 511. See as to cut¬ 
ting down trees, Roll. Rep. 394; 3 Buis. 
198; Vin. Ab. tit. Trees, E, and Nuis¬ 
ance W. 

ABATOR is, 1st, he who abates or 
prostrates a nuisance ; 2, he who having no 
right of entry, gets possession of the free¬ 
hold to the prejudice of an heir or devisee, 
after the time when the ancestor died, and 
before the heir or devisee enters. See article 
Abatement. Litt. § 397 ; Perk. § 383; 1 
Inst. 271; 2 Prest. Abst. 296. 300. As 
to the consequence of an abator dying in 
possession, see Adams’ Eject. 43. 

ABATUDA, obsolete. Any thing dimin¬ 
ished ; as, moneta abatuda, which is money 
clipped or diminished in value. Cowell, h. t. 

ABAVUS, civil law , is the great grand¬ 
father, or fourth male ascendant. Abavia, 
is the great grandmother, or fourth female 
ascendant. 

ABBEY, abbatiay is a society of religious 
persons, having an abbot or abbess to pre¬ 
side over them. Formerly some of the 
most considerable abbots and priors in Eng¬ 
land had scats and votes in the house of 
lords. The prior of St. John’s of Jerusa¬ 
lem, was styled the first baron of England, 
in respect to the lay barons, but he was the 
last of the spiritual barons. 

ABBREVIATION,practice.—The omis¬ 
sion of some words or letters in writing; as 
when fieri facias is written fa. 

2. In writing contracts it is the better 
practice to make no abbreviations; but in 
recognizances, and many other contracts, 
they are used ; as John Doe tent to prose¬ 
cute, &c. Richard Roe tent to appear, &e. 
When the recognizances are used, they are 
drawn out in extenso. See 4 Ca. & P. 
51; S. C. 19 E. C. L. R. 268; 9 Co. 48. 

Abbreviations and abbreviated refer¬ 
ences. The following list, though neces¬ 
sarily incomplete, may be useful to some 
readers. 

A , fl, the first letter of the alphabet, is some¬ 
times used in the ancient law books to denote that 
the paging is the first of that number in the book. 
As an abbreviation, A is used for anonymous. 

A. A. onCorp. Angell & Ames on Corpo* 
rations. Sometimes cited Aug. on Corp. 
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A. B. Anonymous Reports, printed at the end 
of Bcndloe’s Reports. 

Jl. D. Anno Domini; in the year of our Lord. 

A. $ E. Adolphus and Ellis’ Repoits. 

A. $ E. N, S. Adolphus & Ellis’ Queen’s 
Bench Reports, New Series, commonly cited Q. B. 

A. $ F. on Fixt. Amos& Ferard on Fixtures. 

A. K. Marsh . A. K. Marshall’s (Kty.) Re¬ 
ports. 

Ab. or Abr. Abridgment. 

Abr. Ca Eq. Abridgment of cases in Equity. 

Abs. Absolute. 

Ab. Sh . Abbott on Shipping. 

Acc. Accord or Agrees. 

Act. Acton’s Reports. 

Act. Reg. Acta Regia. 

Ad. Eject. Adams on Ejectment. 

Ad. § Ell. Adolphus & Ellis’ Reports 

Ad. jin. Ad finem. At or near the end. 

Ads. Ad sectum, vide Ats. 

Addam’s R. Addam’s Ecclesiastical Reports. 
In E. Eccl. Rep. 

Addison Contr. Addison on the Law of Con¬ 
tracts and on Parties to actions ex contractu. 

Addis. R. Addison's Reports. 

Admr. Administrator. 

Ady. C. M. A dye on Courts Martial. 

Aik. R. Aiken’s Reports. 

Al. Alcyn’s Cases. 

Al. Alinea. Al et. Et alii, and others. 

Al. N . Alcock & Napier’s Reports. 

Ala. R. Alabama Reports. 

Ale. Reg. Cas. Alcock’s Registration Cases 

Aid . Van Hoes. Dig. A Digest of the Laws oi 
Mississippi, by T. J. Fox Alden and J. A. Van 
Hoesen. 

Aldr. Hist. Aldridge's History of the Courts 
of Law. 

Alis. Prin. Alison’s Principles of the Criminal 
Law of Scotland. 

All. Sf Mor. Tr. Allen and Morris* TriaL 

Alley L. D. of Mar. Alleyne’s Legal Degrees 
of Marriage considered. 

Alin. Part. ADnat on Partition. 

Am. America, American, or Americana. 

Amb. Ambler’s Reports. 

Am. 4* Per. on. Fixt. Amos & Ferard on Fix 
til res. 

Amer. America, American, or Americana. 

Amer. Dig. American Digest. 

Amer. Jur. American Jurist. 

An. Anonymous. 

And. Anderson’s Reports. 

Andcr.Ch. War. Anderdon on Church Wardens. 

Andr. Andrew’s Reports. 

Ang. on Adv. Evj. Angell’s Inquiry into the 
rule of law which creates a right to an incorporeal 
hereditament, by an adverse enjoyment of twenty 
years. 

Ang. on Ass. Angell’s Practical Summary of 
the Law of Assignments in trust for creditors. 

Ang. on B. T. Angell on Bank Tax. 

Ang. on Corp. Angell on the Law of Private 
Corporations 

Ang. on Limit. Angell’s Treatise on the Limi¬ 
tation of Actions at Law, and Suits in Equity, 

Ang. on Tide Wat. Angell on the right of pro¬ 
perty in Tide Waters. 

Ang. on Water Courses. Angell on the Commas 
Law in relation to Water Courses. 

Ann. Anne; as 1 Ann. c. 7. 
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Anna. Annaly’s Reports. This book is usually 
cited Caa. Temp. Hardw. 

Annesl. on Ins. Annesley on Insurance. 

Anon . Anonymous. 

Ansir. Anstruther’s Reports. 

Anth. N. P . C. Anthon’s Nisi Prius Cases. 

Anth. Shop. Anthon’s edition of Sheppard’s 
Touchstone. 

Ap. Justin. A pud Justinianum, or Justinian’s 
Institutes. 

App . Apposition. 

Appx. A ppendix. 

Arch Arch bold. Arch. Civ. PI. Archbold’s 
Civil Pleadings. Arch. Cr. PI. Archbold’s Cri¬ 
minal Pleadings. Arch. Pr. Archbold’s Practice. 
Arch. B. L. Archbold’s Bankrupt Law. Arch L. 

T. Archbold on th^ Law of Landlord and Ten¬ 
ant. Arch. N. P Archbold’s Law of Nisi Prius. 

Arg. Argumento, by an argument drawn from 
such a law. It also signifies arguendo. 

Arg. Inst. Institution au Droit Franca is, par 
M. Argou. 

Ark Rep. Arkansas Reports. See Pike’s Rep. 

Ark. Rev. Stat. Arkansas Revised Statutes. 

Art. Article. 

Ashrn. R. Ash mead’s Reports. 

A so <$• Man. Inst. Aso and Manuel’s Institutes 
of the Laws of Spain. 

Ass. or Lib. Ass. Liber Assissarium, or Pleas 
of the Crown. 

Asi. Ent. Aston’s Entries. 

A f her l on Mar. At her ley on the Law of Mar- 
riag*> and other Family Settlements. 

Atk Atkyn’s Reports. 

Aik P. T . Atkyn’s Parliamentary Tracts. 

Atk. on Con. Atkinson on Conveyancing. 

Atk. on Tit. Atkinson on Marketable Titles. 

Afs. in practice, is an abbreviation for the words 
a! suit of) and is used when the defendant files any 
pleadings; for example: when the defendant enters 
a plea he puts his name before that of the plaintiff, 
reversing the order in which they are on the re¬ 
cord. C. D. (the defendant,) ats. A. B. (the plain¬ 
tiff.) 

Ausl. on Jnr. The Province of Jurisprudence 
determined, by John Austin 

Auth. Authentica, in the Authentic; that is, 
the Summary of some of the Novels of the Civil 
Law inserted in the code under such a title. 

Ayl. Ayliffe’s Pandect. 

Ayl. Parerg. Ayliffe’s Parergon juris canonici 

Anglican i. 

Azun. Mar . Law. Azuni’s Maritime Law of 
Europe. 

B , b) is used to point out that a number, used at 
the head of a pagp to denote the folio, is the second 
number of the >ame volume. 

B. B. Bail Bond. 

B. or Bk. Book. 

B. 4' A. Barncwall & Alderson’s Reports* 

B. $ B. Ball & Beatty’s Reports. 

B C. R. Brown’s Chancery Reports. 

B. Eccl . L. Burn’s Ecclesiastical Law. 

B. Just. Burn’s Justice. 

B. N. C. Brooke’s New Cases. 

B. P. C or Bro. Pari. Cas . Brown’s Parlia¬ 
mentary .Cases. 

B. <$• P. or Bos. $ Pull. Bosanquet & Puller’s 
Reports. 

B. R or K. B. King’s Bench. 

B. Tr. Bishop’s Trial 


Bab. on Auct. Babington on the Law of Aut 
tions. 

Bab. Set off. Babington on Set off and mutual 
credit. 

Bac. Abr. Bacon’s Abridgment. 

Bac. Comp. Arb. Bacon’s (M.) Complete Ar¬ 
bitrator. 

Bac. El. Bacon’s Elements of the Common 
Law. 

Bac. Gov. Bacon on Government. 

Bac. Law Tr. Bacon’s Law Tracts 

Bac. Leas. Bacon (M.) on Leases and Terms 
of Years 

Bac. Lib. Reg. Bacon’s (John) Liber Regis, 
vel Thesaurus Rerunn Ecclesiasticarum. 

Bac. Uses. Bacon’s Reading on the Statute of 
Uses. This is printed in his Law Tracts. 

Bach. Man. Bache’s Manual of a Pennsylvania 
Justice of the Peace. 

Bail. R. Bailey’s Reports. 

Bain* on M. £ M. Bain bridge on Mines and 
Minerals. 

Baldw. R . Baldwin’s Circuit Court Reports. 

Ball 4 m Beat. Ball and Beatty’s Reports. 

Ballan. Lim . Ballantine on Limitations. 

Banc. Slip. Upper Bench. 

Barb. Eq. Big. Barbour’s Equity Digest. 

Barb. Cr. PI. Barbour’s Criminal Pleadings. 

Barb. Pract. in Ch. Barbour’s Treatise on the 
Practice of the Court of Chancery. 

Barb . R. Barbour’s Chancery Reports. 

Barb. Grot. Grotius on War and Peace, with 
notes by Barbeyrac. 

Barb. Puff. Puffendorf’s Law of Nature and 
Nations, with notes by M. Barbeyrac. 

Barb . on Set off. Barbour on the Law of Set off, 
with an appendix of precedents. 

Bam. C. Barnardiston’s Chancery Reports. 

Barn. Barnardision’s K. B. Reports. 

Bam . 4' Aid. Barnewall & Alderson’s Re¬ 
ports. 

Bam. 4' Adolph. Barnewall & Adolphus’ Re¬ 
ports. 

Barn . Cress. Barnewall & Cresswell’s Re¬ 

ports. 

Bam. Shcr. Barnes' Sheriff. 

Barnes. Barnes' Notes of Practice. 

Barr. Obs . Stat. Barrington’s Observations on 
the more ancient statutes. 

Barr. Ten. Barry’s Tenures. 

Bart. El. Conv. Barton’s Elements of Convey¬ 
ancing. Bart. Prec. Conv. Barton’s Precedents 
of Conveyancing. Bart. S. Eq. Barton’s Suit in 
Equity. 

Batty’s R. Batty’s Reports of Cases deter¬ 
mined in the K. B. Ireland. 

Bay’s R. Bay’s Reports. 

Bayl. Bills. Bay ley on Bills. 

Bayl. Ch. Pr. Bayley’s Chamber Practice. 

Beam. Ne Exeat. Brief view of the w-rit of Ne 
Exeat Regno, as an equitable process, by J. 
Beams. 

Beam. Eq. Beames on Equity Pleading. 

Beam. Ord. Chan. Beames' General Orders of 
the High Court of Chancery, from 1600 to 1815. 

Beat. R. Beatty’s Reports determined in ths 
High Court of Chancery in Ireland. 

Beav. R. Beavan’s Chancery Reports. 

Beawes. Beawes’ Lex Mercatoria. 

Beck’s Med. Jut. Beck’s Medical Jurispru¬ 
dence. 
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Bee’s R. Bee’s Reports. 

Bell's Com. Bell's Commentaries on the Laws 
of Scotland, ami on the Principles of Mercantile 
Jurisprudence. 

Bell. Del. U. L. Beller’s Delineation of Uni¬ 
versal Law. 

Bell’s Diet. Dictionary of the Law of Scotland. 
By Robert Bell. 

Bell's Mcif. Jur. Bell’s Medical Jurisprudence. 

Bel lew. Belle we’s Cases in the time of K. 
Richard 11. Beltewe's Cases in the time of Henry 
VIII., Edw. YL, and Q- Mary, collected out of 
Brooke’s Abridgment, and arranged under years, 
with a table, are cited as Brooke’s New Cases. 

Bcllingh. Tr. Bellingham’s Trial. 

Belt's Sup. Belt’s Supplement. Supplement to 
the Reports in Chancery of Francis Vesey, Senior, 
Esq., during the time of Lord Ch. J. Hardwicke. 

Belt's J'cs. sen . Belt’s edition of Vesey senior’s 
Reports, 

Beni, Benloe & Dalison’s Reports, See New 
Beni. 

Ben. on Av. Benecke on Average. 

Berm. Diss. Rennet’s Short Dissertation on the 
nature and various proceedings in the Master’s 
Office, in the Court of Chancery. Sometimes this 
book is called Benn. Pract. 

Benn. Pract. See Benn. Diss. 

Benth. Ev. Benthanr’s Treatise on Judicial 
Evidence. 

Best on Prrs. Best’s Treatise on Presumptions 
of Law and Fact. 

Bctt’s Adm. Pr. Bett’s Admiralty Practice. 

Bev. on Horn. Revil on Homicide. 

Bill, on Aw. Billing on the Law of Awards. 

Bing. Bingham. Bing. Inf. Bingham on In¬ 
fancy. Bing oh Jv-Ig Ringham on Judgments 
and Executions. Bing L T. Ringham on the 
Law of Landlord and Tenant. Bing. R. Bing¬ 
ham’s Reports. Bing. N. C. Bingham’s New 
Cases. 

Binn Reports of Cases adjudged in the Supreme 
Cour. of Pennsylv )nia. By Horace Binney. 

Bird on Cunv. Bird on Conveyancing. Bird L. 
<$■ T. Bird on the Laws respecting Landlords, 
Tenants and Lodgers. Bird’s Sol. Pr. Bird’s 
Solution of Precedents of Settlements. 

Birety De VAbs. Trait e de 1’Absence et de ses 
effects, par M. Biret. 

Biss, on Esf or Biss, on Life Est . Bissett on 
the Law of Estates for Life. 

Biss on Par/n. Bissett on Partnership. 

Bl. Blount’s Law Dictionary and Glossary. 

Bl. Comm or Comm. Commentaries on the 
Laws of England, by Sir William Blackstone. 

Bl. Rep. Sir William Blackstone’s Reports. 

Bl H. Henry Blackstone’s Reports, sometimes 
cited H. Bl. 

Black. L. T. Rlackstone’s Law Tracts. 

Blackb on Sales. Blackburn on the Effect of 
the Contract of Sales. 

Blackb• on Sales . Blackburn on the Law of 
Sales. 

Blackf. R. Blackford’s Reports. 

BUik. Ch. Pr. Blake’s Practice of the Court 
of Chancery of the State of New York. 

Blan. on Ann. Planev on Life Annuities. 

Bland’s Ch R. Bland’s Chancery Reports. 

Blansh. Lim. Blanchard on Limitations. 

Bligh R. Bligh’s Reports of Cases decided in 
the House of Lords. 


Blount. Blount's Law Dictionary and Glossary 

Bo. R. Act. Booth on Real Actions. 

Boh. Dec. Bohun’s Declarations. Boh. Eitg. L . 
Bohun’s English Lawyer. Boh. Priv. Jon. Bo- 
luin’s Privilegia Londini. 

Bootc. Boole's Ch. Pr. Bootc’s Chancery Prac¬ 
tice. Boole's S. L. Poote’s Suit at Law. 

Booth’s R. A. Booth on Real Actions. 

Borth. L. L. Borthwick on the Law of Libels. 

Bos. <$- Pull. Bosanquet and Puller’s Reports. 
Vide B. P. 

Bose, on Conv. Boscowen on Convictions. 

Boll. Bott's Poor Laws. 

Bondi. Inst. Dr. Mar . Boucher, Institution au 
Droit Maritime. 

Boulay Paly, Dr. Com. Cours de Droit Com¬ 
mercial Maritime, par P. S Boulay Paty. 

Bousq. Diet . de Dr. Bousquet, Dictionnaire de 
Droit. 

Bouv. L. D. Bouvier’s Law Dictionary. 

Bout. Inst. Institutiones Theological. Auctorc 
J. Bouvier. 

Bouv. Inst . Am. Law. Bouvier’s Institutes of 
American Law. 

Bowl, on Lib. Bowles on Libels. 

Br. or Brown!. Brownlow’s Reports. 

Br, or Br. Ah. Brooke’s Abridgment. 

Bra. Brady’s History of the Succession of the 
Crown of England, &c. 

Brae. Bracton’s Treatise on the Laws and 
Customs of England. 

Bra. Princ. Branche’s Principia Legis et iEqui- 
tatis. 

Brack. L. Misc. Brackenridge’s Law Miscel¬ 
lany. 

Bradb. Bradby on Distresses. 

Bradl. P . B. Bradley’s Point Book. 

Bran Prin . or Bran. Max. Branch’s Principia 
Legis .Equitatis, being an alphabetical collection 
of maxims, &c. 

Brayf. R. Drayton’s Reports. 

Breesc’s R. Brrese’s Reports. 

Brcv. Scl. Brevia Selecta, or Choice Writs. 

Brid. Bridgman’s Reports. Reports from 12 
to 19 K. James. By Sir John Bridgman. 

Brid. Dig. Ind. Bridgman’s Digested Index. 
Brid. Leg. Bib. Bridgman's Legal Bibliography. 
Brid. Conv. Bridgman's Precedents of Convey¬ 
ancing. Brid. Rcfl. Bridgman’s Reflections on 
the Study of the Law. Brid. Synth. Bridgman’s 
Synthesis. Brid . Thes . Jur. Bridgman's Thesau 
rus Juridicus. 

Bridg. 0. Orlando Bridgman’s Reports. 

Bridg. The. Jur . Bridgman’s Thesaurus J;i- 
ridirus. 

Britton. Treatise on the Ancient Pleas of the 
Crown. 

Bro. or Brownl. Brownlow’s Reports. Also, 
Reports by Richard Brownlow and John Goldes- 
borough. Cited 1 Bro. 2 Bro. 

Bro Ab. Brooke’s Abridgment. 

JBro. A. $ C. L. Brown’9 Admiralty and Civil 
Law. 

Bro . C. C. Brown’s Chancery Cases. 

Bro. Off. Not. A Treatise on the Office and 
Practice of a Notary in England, as connected 
with Mercantile Instruments, &c. By Richard 
Brooke.. 

Bro. P. C Brown’s Parliamentary Cases. 

Bro. Read. Brooke’s Reading on the Statute of 
Limitations. 
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Bro . 07i Sales . Brown on Sales. 

Bro. V. M. Brown’s Vade Mecum. 

Brock . 72. Brockenbrough’s Reports of Chief 
Justice Marshall’s Decisions. 

Brod . # Broderip & Bingham’s Reports. 

Broom on Part. Broom on Parties to Actions. 

Brownl. Rediv . or BrownU Ent. Brownlow Re- 
divivus. 

Bruce M. L. Bruce’s Military Law. 

Buck's Ca . Buck’s Cases. Cases in Bankruptcy 
in 1S17, 1818. By J. W. Buck. 

Bull. or Bull. N. P. Buller’s Nisi Prius. 

Bulst. Bulstrode’s Reports. 

Bunb. Bunbury’s Reports. 

Burge Col . Law. Burge's Colonial Law. 

Burge Conjl. of Law. Burge on the Conflict of 
Laws. 

Burge on Sur. Burge’s Commentaries on the 
Law of Suretyship. &c. 

Burge Fcn\ Law. Burge on Foreign Law. 

Burlam. Burlamaqui’s Natural and Political 
Law. 

Bum’s L. D. Burn’s Law Dictionary. 

Bum’s Just. Burn’s Justice of the Peace. 

Bum’s Eccl. Law or Bum’s E . L. Burn’s 
Ecclesiastical Law. 

Bum. C . L. Burnett’s Treatise on the Criminal 
Law of Scotland. 

Bum. Com . Burnett’s Commentaries on the 
Criminal Law of Scotland. 

Burr. Burrow’s Reports. 

Burr. Pract. Burril’s Practice. 

Burr. Sett . Cas. Burrow’s Settlement Cases. 

Bum’s Tr . Burr’s Trial. 

Burt . Man. Burton’s Manual of the Law of 
Scotland. The work is in two parts, one relating 
to public law, and the other to the law of private 
rights and obligations . The former is cited Burt . 
Man. P. L.; the latter, Burt Man. Pr. 

Burt . on Real Prop. Burton on Real Property. 

Butl . Hor. Jut. Butler’s Horae Juridicae Sub- 
seciv®. 

C. Codex, the Code of Justinian. C. Code. C. 
Chancellor. 

C. 4" A. Cooke and Alcock’s Reports. 

C. B. Communi Banco, or Common Bench. 

C. C. Circuit Court. 

C. C. Cepi Corpus. C. C. and 2>. B. Cepi 
Corpus and Bail Bond. 

C. C. or Ch. Cas. Cases in Chancery in three 
parts. 

C. C. C. or Cr. Cir. Com. Crown Circuit Com* 
pan ion. 

C. C. $ C . Cepi corpus et committitur. See 
Capias ad satisfaciendum, in the body of the 
work. 

C. C. E. or Cain . Cas. Caines’ Cases in Error, 
j C. D. or Com Dig. Cornyn’s Digest. 

C. $ X>. C. C. Crawford and Dix’s Criminal 
Qiisgs 

C. $ D. Ab. C. Crawford and Dix’s Abridged 
Cases» 

C. 4* F. Clark & Findley’s Reports. 

C. £ F. Clarke & Finelly’s Reports. 

C. J. Chief Justice. 

C. 4 - J. Crompton & Jervis* Exchequer Re- 
ports. 

C. /. C. P. Chief Justice of the Common 
Pleas. 

C. J. K. B. Chief Justice of the King’s Bench. 

C. J. Q. B. Chief Justice of the Queen’s Bench. 


C. J. L. B. Chief Justice of the Upper Bencn 
During the time of the commonwealth, the Eng 
lish Court of the King’s Bench was called the 
Upper Bench. 

C. K* Carrington & Kirwan’s Reports. 

C. 4’ M. Crompton & Meeson’s Reports. 

C. 4" M. Carrington & Marshmari’s Reports. 

C . M. R. Crompton, Meeson & Roscoe’s 

Exchequer Reports. 

C. N. P. C. Campbell’s Nisi Prius Cases. 

C. P. Common Pleas. 

C. P. Coop . C. P. Cooper’s Reports. 

C. 4r P. or Car. 4r Payn. Carrington & Payne 1 ® 
Reports. 

C. P. Craig & Phillips’ Reports. 

C. R. or Ch. Rep. Chancery Reports. 

C. 4r B' Cockburn & Rowe’s Reports. 

C. W. Dudl. Eq. C. W. Dudley’s Equity Re¬ 
ports. 

C. Thcod. Codice Theodosiano, in the Tbeo- 
dosian code. 

Ca. Case or placitum. 

Ca. T . K. Select Cases tempore King. 

Ca. T. Talb. Coses tempore Talbot. 

Ca. res. Capias ad respondendum. 

Ca. sa. } in practice, is the abbreviation of capias 
ad satisfaciendum. 

Caines’ R. Caines’ Term Reports. 

Caines’ Cas Caines’ Cases, in error. 

Caines’ Pr. Caines’ Practice. 

Cald. R. Caldecott’s Reports. 

Cald. S. C. Caldecott’s Settlement Cases; some¬ 
times cited Cald. R. 

Caldw. Arbit. Caldwell on Arbitration. 

Call on Sew. Callis on the Law relating to 
Sewers. 

Call’s R. Call’s Reports, 

Calth. R. Calthorp’s Reports of Special Cases 
touching several customs and liberties of the City 
of London. 

Calth. on Cojryh. Calthorpe on Copyholds. 

Calv. on Part. Calvert on Parties to Suits in 
Equity. 

Cam $ Norw. Cameron & Norwood’s Re¬ 
ports. 

Campb. Campbell’s Reports. 

Can . Canon. 

Cap. Capitulo, chapter. 

Car. Carolus: as 13 Car. 2, st. 2, c. 1. 

Carr. Cr. L. Carrington’s Criminal Law. 

Cam. 4- Kirw. Carrington & Kirwan’s Reports. 
See C. 4" R 

Carr. ^ Marsh . Carrington & Marshman’s Re¬ 
ports. 

Cam. 4- Oliv. R. and C. C. Carrow & Oliver’® 
Railway and Canal Cases. 

Cart. Carter’s Reports. Reports in C. P. in 
16, 17, 18 and 19, Charles IT. 

Carta de For. Carta de Forests. 

Carlh. Carthew’s Reports. 

Cary. Cary’s Reports. 

Cary on Par In. Cary on the Law of Partner¬ 
ship. 

Cas. of App. Cases of Appeals to the House of 
Lords. 

Cas. L. Eq. Cases and Opinions in Law, Equity 
and Conveyancing. 

Cas. of Pr. Cases of Practice in the Court of 
the King’s Bench, from the reign of Eli*, to the 
14 Geo. 3. 

Cas. of Sett. Cases of Settlement. 
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Cas. Temp* Hardw . Cases during the time of 
Lord Hardwicke. 

Cas. Temp. Talb. Cases during the time of 
Lord Talbot. 

Ch. Chancellor. 

Ch. Cos. Cases in Chancery. 

Ch. Pr . Precedents in Chancery. 

Ch. R . Reports in Chancery. 

Ch. Rep. Vide Ch Cases. 

Chamb. on Jur. of Chan. Chambers on the Ju¬ 
risdiction of the High Court of Chancery, over the 
Persons and Property of Infants. 

Chamb. L $T. Chambers on the Law of Land¬ 
lord and Tenant. 

Char. J/crc. Charta mercatoria. See Bac. Ab. 
Smuggling, C. 

Charlt. Charlton. T. U. P • Chari . T. U. P. 
Charlton's Reports. R. M. Charlt. R. M. Charl¬ 
ton’s Reports. 

Chase's Tr. Chase’6 Trial. 

Cher. Ccs. Cherokee Case. 

Che r. C. C. Cheves’ Chancery Cases. 

Chipm. R. Chipman’s Reports. D. Chipm. 
D. Chipman’s Reports 

Chipvi. Contr. Essay on the Law of Contracts 
for the payment of Specific Articles. By Daniel 
Chipman. 

Ch. Contr . A Practical Treatise on the Law of 
Contracts. By Joseph Chitty, Jr. 

Chitty. on Jjtp . Chitty’s Practical Treatise on 
tne Law relating to Apprentices and Journeymen. 

Chit, on Bills. Chitty on Bills. 

Chit. Jr. on Bills. Chitty. junior, on Bills. 

C7u‘L Com. L. Chitty’s Treatise on Commercial 
Law. 

Chit. Cr. L . Chitty’s Criminal Law. 

Chit, on Des. Chitty on the Law of Descents. 

Chit. F. Chitty’s Forms and Practical Pro¬ 
ceedings. 

Chit. Med. Jur. Chitty on Medical Jurisprudence. 

Chit. Rep. Chitty’s Reports. 

Chit. PI. A Practical Treatise on Pleading, by 
Joseph Chitty. 

Chit. Pr. Chitty’s General Practice. 

Chit. Prerog. Chitty on the Law of the Pre¬ 
rogatives of the Crown. 

Chris. B. L. Christian’s Bankrupt Laws. 

Christ. Med. Jur. Christison’s Treatise on Poi¬ 
sons, relating to Medical Jurisprudence, Physiolo¬ 
gy, and the Practice of Physic. 

Civ. Civil. 

Civ. Code Lo. Civil Code of Louisiana. 

Cl. The Clementines. 

Cl. Jlss. Clerk’s Assistant. 

Clan. H. jr W. Clancy on the Rights, Duties 
and Liabilities of Husband and Wife. 

Clark on Leas. Clark’s Enquiry into the Nature 
of Leases. 

Clarke } R . Clarke’s Reports. 

Clark Sf Fin. Clark & Finelly’s Reports. 

Clark. jJdm. Pr. Clarke’s Practice in the Ad¬ 
miralty. 

Clark. Prax . Clarke’s Praxis, being the man¬ 
ner of proceeding in the Ecclesiastical Courts. 

Clay. Clayton’s Reports. 

Cleir• Us et Const. Cleirac, IJs et Coustumes 1 
ae la Mer. 

ClerkPs Rud. Clerke’s Rudiments of American 
Law and Practice. 

Clift. Clift’s Entries. 

Co, A particle used before other words to im- 


i ply that the person spoken of possesses the same 
character as other persons whose character is men¬ 
tioned, as co-executor, an executor with others; 
co-heir, an heir with others; co-partner, a partner 
with others, etc.— Co. is also an abbreviation for 
company, as John Smith & Co. When so abbre¬ 
viated it also represents county. 

Co. Coke’s Reports. C*ted sometimes Rep. 

Co. or Co. Rep. Coke’s Reports. 

Co. Put. Coke’s Entries. 

Co. B. L. Cooke’s Bankrupt Law. 

Co. on Courts. Coke on Courts; 4th Institute. 
See Iii&t. 

Co. Litt. Coke on Littleton. See Inst. 

Co M. C. Coke’s Magna Charta; 2d Institute. 
See hist. 

Co. P. C. Coke’s Pleas of the Crown. See 
Inst . 

Cock. Sf Rowe. Cockburn & Rowe’s Reports. 

Code Civ . Code Civil, or Civil Code of France. 
This work is usually cited by the article. 

Code Nap. Code Napoleon. The same as Code 
Civil. 

Code Com. Code de Commerce. 

Code Pen. Code Penal. 

Code Pro. Code de Procedure. 

Col . Column, in the first or second column of 
the book quoted. 

Col. Cai Cas . Coleman & Caines’ Cases. 

Cole on Inf. Cole on Criminal Informations, 
and Informations in the Nature of Quo Warranto. 

Coll . on Pat. Collier on the Law of Patents. 

Coll, on Idiots . Collinson on the Law concerning 
Idiots, &c. 

Coll. Rep. Colle’s Reports. 

Coll. Collation 

Colly . Rep. Col Iyer’s Reports 

Com . Communes, or Extravagantes Communes. 

Com . or Com. Rep. Comyn’s Reports. 

Com. Contr.‘ Comyn on Contract. 

Com. on Us. Comyn on Usury. 

Com. Pig. Comyn’s Digest. 

Com. L. df T. Comyn on the Law of Landloia 
and Tenant. 

Com • Law. Commercial Law. 

Com. Law. Rep. Common Law Reports, edited 
by Sergeant and Lowber. 

Comb. Comberhach’s Reports. 

Comm. Blackstone’s Commentaries. 

Con. Sr Law. Connor & Lawson’s Reports. 

Cond. Condensed. 

Cond. Ch. R. Condensed Chancery Reports. 

Cond. Ex. R Condensed Exchequer Reports 

Conf. Chart. Confirmatio Chartorum. 

Cong. Congress. 

Conkl. Pr. Conkling’s Practice of the Courts 
of the United States. 

Conn. R. Connecticut Reports. 

Conr. Cust. R. Conroy’s Custodiam Reports, i 

Cons, del Mar. Consolato del Mare. 

Cons. Ct . R. Constitutional Court Reports. 

Cont. Contra. 

Cooke on Defam. Cooke on Defamation. 

Coop. Eq. R. Cooper’s Equity Reports. 

Coop. Cas. Cases in the High Court of Chan* 

' eery* By George Cooper. 

Coop, on Lib. Cooper on the Law of Libels. 

Coop. Eq. PI. Cooper’s Equity Pleading. 

Coop. Just. Cooper’s Justinian’s Institutes. 

Coop. Med. Jur . Cooper’s Medical Jurispru¬ 
dence. 
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Coop. t. Brough. Cooper’s Cases in the time of 
Brougham. 

Coop P P. Cooper’s Points of Practice. 

Coofe . Mart". Coote on Mortgages. 

Corb. 4‘ Dan. Corbet Sc Daniel’s Election 
Cases 

Corn on Uses . Cornish on Uses. 

Corn . on Rem. Cornish on Remainders. 

Corp. Jur. Civ. Corpus Juris Civil is. 

Corp. Jur. Can. Corpus Juris Canonicus. 

Corvin. Gorvinus. See Bac. Ab. Mortgage A, 
where this author is cited. 

1 Cot. Jibr. Cotton’s Abridgment of Records. 

' Cov on Conv. Evi. Coventry on Conveyancers’ 
Evidence. 

Cow. Int . Cowel’s Law Dictionary, or the In¬ 
terpreter of words and terms, used either in the 
common or statute laws of Great Britain. 

Coup. Cowpcr’s Reports. 

Cow. R. Co wen’s Reports, N. Y. 

Cox’s Cas. Cox’s Cases. 

Coxe’s R. Coxe’s Reports. 

Crabb's C. L. Crabb’s Common Law. A His¬ 
tory of the English Law. By George Crabb. 

Crabb y R. P. Crabb on the Law of Real Property. 

Craig $ Phil. Craig k Phillip’s Reports. 

Crauchy R. Cranch's Reports. 

Cressw. R . Cresswell’s Reports of Cases de¬ 
cided in the Court for the Relief of Insolvent 
Debtors. 

Criin. Con. Criminal Conversation : adultery. 

Cro. Croke’s Reports. Cro. Eliz. Croke’s Re¬ 
ports, during the time of Queen Elizabeth, also 
cited as 1 Cro. Cro. Jac. Croke’s Reports during 
the lime of King James I , also cited as 2 Cro. 
Cro. Car. Croke’s Reports, during the time of 
Charles I., also cited as 3 Cro. 

Crompt . Ex. Rep. Crompton’s Exchequer Re¬ 
ports. 

Crompt. J. C . Crompton’s. Jurisdiction of 

Courts. 

Crompt. 4' A/ccs. Crompton & Meeson’s Ex¬ 
chequer Reports. 

Crompt. Mtcs. 4' Rose. Crompton, Meeson and 
Boscoe’s Exchequer Reports. 

Cross on Liens. Cross’ Treatise on the Law of 
Liens and Stoppage in Transitu. 

Cm. Dig or Cruise’s Dig. Cruise’s Digest of 
the Law of Real Property. 

Cul. culpabilis, guilty; non cul. not guilty; a 
plea entered in actions of trespass. Cul. prit , 
commonly written culprit; cul., as above men¬ 
tioned, means culpabilis, or culpable; and prit, 
•which is a corruption of pret, signifies ready. 1 
Chitty Cr-Law 410. 

Cull. Bankr. L. Cullen’s Principles of the 
Bankrupt Law. 

Cun. Cunningham’s Reports. 

Cunn. Did. Cunningham’s Dictionary. 

Cur. ado. vult. Curia advisare vult. Vide 
Ampliation. 

Cur. Scacc. Cursus Scaccarii, the Court of the 

Star Chamber. 

Cur. Phil. Curia Philipica. 

Curs. Can. Cursus Cancellariae. 

Curt. R. Curteis’ Ecclesiastical Reports. 

Cud. Am. Sea. Curtis on American Seamen, 

Curt. on Copyr. Curtis on Copyrights. 

Cush. Trust. Pr . Cushing on Trustee Process, 
or Foreign Attachment, of the Laws of Massa¬ 
chusetts and Maine. 


Cust. de Norm. Custome de Normandie. 

D. dialogue; as, Dr. and Stud. d. 2, c. 24,01 
Doctor and Student, dialogue 2, chapter 24. 

D. dictum; D. Digest of Justinian. 

D. The Digest or Pandects of the Civil Law, is 
sometimes cited thus, D. 6. 1. 3. 

D C District Court; District of Columbia. 

D. C. L. Doctor of the Civil Law. 

D. Chipm. R. I). Chipmari’s Reports, 

D. S. B. Debit sans breve. 

D. S. Deputy Sheriff. 

D. 4' C. Dow & Clark’s Reports. 

D. 4r C. Deacon Chitty’s Reports. 

D. 4‘ E. Durnford k East s Reports. This book 
is also cited as Term Reports, abbreviated T. R. 

D. 4' L. Danson k Lloyd’s Mercantile Cases. 

D. 4 r M. Davidson’s & Merivale’s Reports. 

D. 4' R' Dowling and Ryland’s Reports. 

D. 4r R. N. P. C. Dowling and Ryland’s Re¬ 
ports of Cases decided at Nisi Prius. 

D. # S. Doctor and Student. 

D. 4' W. Drury Sc Walsh’s Reports. 

D'Agnessean, CEnvres. CEuvres completes du 
Chancellier D’Aguesseau. 

Dag. Cr L. Dagge’s Criminal Law. 

Dal . Dalison’s Reports. Sec Beni. 

Dali. Dallas’ Reports. 

Dali. Dallas’ Laws of Pennsylvania. 

DalloZy Did. Dictioriaire General et raisonne 
de Legislation, de Doctrine, et de Jurisprudence, 
en matiere civile, commercialc, criminelle, admin¬ 
istrative, et de Droit Public. Par Armand Dalloz, 
jeune. 

Dalr Feud. Pr. Dalrympie’s F.ssay, or His¬ 
tory of Feudal Property in Gn at Britain. Some¬ 
times cited Dalr. F. L. 

Dalr. on Rut. Dal rym pie on the Polity of 
Entails. 

Dalr. F. L. Dalrymple’s Feudal Law 

Dalt. Just. Dalton’s Justice. 

Dalt. Sh. Dalton’s Sheriff. 

D’Anv . D’Anvers’ Abridgment. 

Dan. Ch. Pr. Daniell’s Chancery Practice. 

Dan. Ord. Danish Ordinances. 

Dan. Rep. Daniell’s Reports. 

Dan. 4' LI. Danson k Lloyd's Reports. 

Dana's R. Dana’s Reports. 

Dane’s Ab. Dane’s Abridgment of American 
Law. 

Dav. . Davies’ Reports. 

Dav. on Pat. Davies’ Collection of Cases re 
specting Patents. 

Daw. Land. Pr. Dawe’s Epitome of the Law 
of Landed Property. 

Da$v. Real Pr Dawe’s Introduction to the 
Knowledge of the Law on Real Estates, 

Daw. on Arr. Dawe’s Commentaries on the 
Law of Arrest in Civil Cases. 

Daws. Or. Leg. Dawson’s Origo Legum. 

Deac . R. Deacon’s Reports. 

Deac. 3* Chit. Deacon & Chitty’s Reports. 

Deb. on Jud. Debates on the Judiciary. 

Dec. temp. H. 4' Af. Decisions in Admiralty 
during the time of Hay & Marriott. 

Deft. Defendant. 

De Gcx 4 - Sm. R. De Gex & Smale’s Reports. 

Den. Cr. Cas. Denison’s Crown Cases. 

Den. Rep. Penio’s New York Reports. 

Desaus. R. Desaussure’s Chancery Reports. 

Dev. R. ‘Devereux’s Reports. 

Dev. Ck. R. Devereux’s Chancery Reports. 
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Der, S' Bat. Pevcreux & Battle’s Reports. 

Di. or Du. Dyer’s Reports. 

Vial, tie Scac. Dialogus de Seaccario 
Dick . Just. Dickinson’s Justice. 

Vick. Pr. Dickinson’s Practice of the Quarter 
ind other Sessions. 

Dick. Dickon's Reports. 

Diet. Dictionary. 

Did. Dr. Can. Dictionnaire de Droit Canonique. 
Did. di Jnr. Dictionnaire de Jurisprudence. 
Dig. D of writs. Dig. The Pandects or 
Digest of the Civil Law, cited Dig. 1, 2, 5, 6, for 
Digest, book 1, tit. 2, law 5, section 6. 

Disn. on Gam. Disney’s Law of Gaming. 

Doct. S' Stud. Doctor and Student. 

Doct. PI. Doctrina Placitandi 
Dodcr. Eng. Law. Doderidge’s English Law¬ 
yer. 

Dods. R. DodFon’s Reports. 

Dom. Domat, Lois Civilles 
Dom. Proc. Domo Procerum. In the House 
of Lords. 

Domat. Lois Civilles dans leur ordre naturel. 
Par M. Domat. 

Dougl . Douglas’ Reports. 

Doug. EL Cos. Douglas’ Election Cases. 

Dougl. ( Mich.) R. Douglas’ Michigan Reports. 
Dow. or Dote. P. C . Dow’s Parliamentary 
Cases. 

Dow # Clarke. Dow and Clarke’s Reports of 
Cases in the House of Lords. 

Dowl. P. C. Dowling’s Practical Cases. 

Dow. R. iV. P. Dowling and Ryan’s Nisi 
Prius Cases. 

Doto. S’ Ry - W- C. Dowling Sc Ryan’6 Cases 
for Magistrates. 

Dowl. <$• Rij. Dowling and Ryland’s Reports. 
Dr. Sr St. Doctor and Student. 

Drew, on fnj. Drevvry on Injunctions. 

Dru. Sr HV/. Drury and Walsh’s Reports. 

Dru S' H ur. Drury & Warren’s Reports. 

Dub. Dubitatur. 

Dudl. R. Dudley’s Law and Equity Reports. 
Dug. S. or Dugd. Sum. Dugdale’s Summons. 
Dugd. Orig. Dugdale’s Origines. 

Dug. Sum. Dugdale’s Summonses. 

Duke, or Duke’s Ck. Uses. Duke’s Law of 
Charitable Uses. 

Dunl. Pr. Dunlap’s Practice. 

Dunl. Admr. Pr. Dunlap’s Admiralty Practice. 
Duponc. on Jur. Duponceau on Jurisdictions. 
Duponc. Const. Duponceau on the Constitution. 
Dur. Dr. Fr. Duranton, Droit Fran^ais. 
Dumf. 4* East. Dnrnford & East's Reports, 
aiso cited D. Sc E. or T. R. 

Dur. Dr. Civ. Fr. Duvergier, Droit Civil 
Fran^ais. This is a continuation of Touiller’s 
Droit Civil Frannais. The first volume of Du¬ 
vergier is the sixteenth volume of the continuation. 
The work is sometimes cited 16 Toull. or 16 
Toullier, instead of being cited 1 Duv. or 1 Du¬ 
vergier. etc. 

Dwar. on Stat. Dwarris on Statutes. 

Dy. Dyer’s Reports. 

E. Easter Term. 

E. Edward ; as 9 E. 3, c. 9. 

E. of Cov. Earl of Coventry’s Case. 

E. C. L. R. English Common Law Reports, 
sometimes cited Eng. Com Law Rep. (q. v.) 

E. g. t usually written e. g., exempli gratia; for 
the sake of ao instance or example. 


E. P. C . or East , P. C . East’s Plea3 of the 
Crown. 

East, P. C. East’s Pleas of the Crown. 

Eccl. Ecclesiastical. 

EccL Law. Ecclesiastical Law. 

Eccl. Rep. Ecclesiastical Reports. Vide Eng 
Eccl. Rep. 

Ed or Edit. Edition* 

Ed. Edward; as, 3 Ed. X, c. 9. 

Ed. Inj . Eden on Injunction, 

Ed. Eg. Reps. Eden’s Equity Reports. 

Ed. Prin. Pen. Law. Eden’s Principles of 
Penal Law. 

Edm . Exch. Pr. Edmund’s Exchequer Prac¬ 
tice. 

Edw . Ad. Rep. Edward’s Admiralty Reports. 
Edw. Lead. Dec. Edward’s Leading Decisions, 
Edw. on Part. Edwards on Parties to Bills in 
Chancery. 

Edw. on Rec. Edwards on Receivers in Chan¬ 
cery. 

Eliz. Elizabeth; as, 13 Eliz. c. 15. 

Ellis on D. and Cr. Ellis on the Law relating 
to Debtor and Creditor. 

Elm. on DU. Elmeson Ecclesiastical and Civil 
Dilapidations 

Elsyn . on Pari. Elsynge on Parliaments. 
Enajcl. Encyclopedia, or Encyclopedic. 

Eng. English. 

Eng. Ch. R. English Chancery Reports. Vide 
Conti. Ch R . (See App. A.) 

Eng. Com. Law Rep. English Common Law 
Reports. 

Eng. Ecc. R. English Ecclesiastical Reports. 
Eng. Plead. English Pleader. 

Engl. Rep. English’s Arkansas Reports. 

Eod. Eodem, under the same title. 

Eod. tit. In the same title. 

Eg. Ca . Ab. Equity Coses Abridged. 

Eg. Draft. Equity Draftsman. 

Ersk. Inst. Erslcino’s Institute of the Law of 
Scotland. Ersk. Prin. of Laws of Scot 1. Erskine’s 
Principles of the Laws of Scotland 
Esp . N. P. Espinasse’s Nisi Prius. 

Esp. N. P. R. Espinasse's Nisi Prius Reports 
Esp. on Ev. Espinasse on Evidence. 

Esp. on Pen. Ev. Espinasse on Penal Evi 
dence. 

Esq. Esquire. 

Et. al. Et alii, and others. 

Eunom. Eunomus. 

Ev. Col. Stat. Evans’ Collection of Statutes. 
Ev. on PI. Evans on Pleading. 

Ev. Tr. Evans’ Trial. 

Ex. or Exor. Executor. Execx. Executrix- 
Exch. Rep. Exchequer Reports. Vide Cor.d 
Exch. Rep. 

Exec. Execution. 

Exp. Expired. 

Exton's Mar. Dicceo . Exton’s Maritime Di* 
caeologie. 

Extrav. Extra vagants. 

F • Finalis, the last or latter part, 

F. Fitzherbert’s Abridgment. 

F. S' E. Falconer & Fitzherbert’s Report!. 

F. R. Forum Romanum. 

F. S' S‘ Fox & Smith’s Reports. 

F, N. B . Fitzherbert’s Natura Brevium. 
Fairf. R. Fairfield’s Reports. 

Fac. Coll . Faculty Collection; the name of a 
■et of Scotch Repo*>. 
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Falc. 4 Fitzh. Falconer & Fitzherbert’s Elec¬ 
tion Cases. 

Far. Farresly, (7 Mod. Rep.) is sometimes so 
cited. 

Farr's Med. Jur . Earr’s Elements of Medical 
Jurisprudence. 

Feam. on Rem. Fearne on Remainders. 

Fell, on Mer. Guar. .Fell on Mercantile Gua¬ 
ranties. 

Ferg. on M. $ D . Fergusson on Marriage and 
Divorce. 

Ferg. Rep. Div. Fergusson’s Reports in Actions 
of Divorce. 

Ferg. R. Fergusson’s Reports of the Consisto- 
rial Court of Scotland. 

Ff. or ff. Pandects of Justinian: this is a care¬ 
less way of writing the Greek tt. 

Ferr. Hist. Civ. L. Ferriere’s History of the 
Civil Law. 

Ferr. Mod. Ferriere Moderne, ou Nouveau 
Dictionnaire des Termes de Droit et de Pratique. 

Fess . or* Pat . Fessenden on Patents. 

Fi.fa. Fieri Facias. 

Field's Corn. Law . Field on the Common Law 
of England. 

Field, on Pen. Laws. Fielding on Penal Laws. 

Finch . Finch’s Law; or a Discourse thereof, 
in five books. Finch's Pr. Finch’s Precedents 
in Chancery. 

FinU L. C. Finlayson’s Leading Cases on 
Pleading. 

Fish. Copyh. Fisher on Copyholds. 

Fitz. C. Fitzgibbon’s Cases. 

Fitzh . Fitzherbert’s Abridgment. Fitzh. Nat. 
Bre. Fitzherbert’s Natura Brevium. 

FI. or Fleta. A Commentary on the English 
Law, written by an anonymous author, in the time 
of Edward I., while a prisoner in the Fleet. 

Fletch, on Trusts . Fletcher on the Estates of 
Trustees. 

Floy. Prod . Pr. Floyer’s Proctor’s Practice. 

Fol. Foley’s Poor Laws* 

Fol. Folio. 

Fonb. Fonblanque on Equity. Fonb. Med. Jur. 
Fonblanque on Medical Jurisprudence. 

Forr. Forrester’s Cases during the time of 
Lord Talbot, commonly cited Cas. Temp. Talb. 

For. Pla. Brown’s Formulae Placitandi. 

Forb. on Bills. Forbes’ on Bills of Exchange. 

Forb . Inst. Forbes’ Institute of the Law of 
Scotland. 

Forr. Exch. Rep. Forrest’s Exchequer Reports. 

Fors. on Comp. Forsyth on the Law relating 
to Composition with Creditors. 

Fortesc. Fortescue, De Laudibus Legum An¬ 
glic. Fortesc. R. Fortescue’s Reports, temp. 
Wm. and Anne. 

Fost. or Fast. C. L. Foster’s Crown Law. 

Fox. § Sm . Fox & Smith’s Reports. 

Fr. Fragmentum. 

Fra. or Fra. Max. Francis’ Maxims. 

Fr. Ord. French Ordinance. Sometimes cited 
Ord. de la Mar. 

Eras. Elect. Cas. Fraser’s Election Cases. 

Fred. Co. Frederician Code. 

Freem . Freeman’s Reports. Freem • C.. C. 
Freeman’s Cases in Chancery. 

Freem. (Miss.) R. Freeman’s Reports of Cases 
decided by the Superior Court of Chancery of Mis¬ 
sissippi. 

G. George ; as, 13 G. 1, c. 29. 


G. Sf J. Glyn & Jameson’s Reports. 

G. § J. Gill & Johnson’s Reports. 

G. M. Dudl. Rep. G. M. Dudley’s Reports. 

Gale 4* Dav. Gale & Davidson’s Reports. 

Gale's Slat. Gale’s Statutes of Illinois. 

Gall, or Gall. Rep. Gallison’s Reports. 

Garde on Ev. Garde’s Practical Treatise on the 
General Principles and Elementary Rules of the 
Law of Evidence. 

Geo. George ; as, 13 Geo. 1, c. 29. 

Geo. Dec . Georgia Decisions. 

Geo. Lib. George on the Offence of Libel. 

Gib. on D. Sr N. Gibbons on the Law of Dilapi 
dations and Nuisances. 

Gibs. Codex. Gibson’s Codex Juris Civilis. 

Gilb. R. Gilbert's Reports. Gilb. Ev. Gilbert’s 
Evidence, by LofFt. Gilb. U. $ T. Gilbert on 
Uses and Trusts. Gilb. Ten. Gilbert on Tenures. 
Gilb. on Rents. Gilbert on Rents. Gilb. on Rep. 
Gilbert on Replevin. Gilb. Ex. Gilbert on Exe¬ 
cutions. Gilb . Exch. Gilbert’s Exchequer. Gilb. 
For. Rom. Gilbert’s Forum Romanum. Gilb. K. 
B Gilbert’s King’s Bench. Gilb. Rem Gilbert 
on Remainders. Gilb. on Dev. Gilbert on Devises. 
Gilb. Lex. Prat. Gilbert’s Lex Praetoria. 

Gill 4* John. Gill & Johnson’s Reports. 

Gill's R. Gill’s Reports. 

Gilm. R. Gilmer’s Reports. 

Gilp. R . Gilpin’s Circuit Court Reports. 

Gl. Glossa, the Gloss. 

Glanv. Glanville’s Treatise of the Laws and 
Customs of England. 

Glass/. Ev. Glassford on Evidence. 

Glov . Must. Corp. Glover on Municipal Cor¬ 
porations, or Glov. on Corp. Glover on the Law of 
Municipal Corporations. 

Glyn $ Jam. Glyn & Jameflon’9 Reports of 
Cases in Bankruptcy. 

Godb. God bolt’s Reports. 

Godolph. Ad. Jur. Godolphin’s View of the 
Admiralty Jurisdiction. 

Godolph. Rep. Can. Godolphin’s Repertorium 
Canonicum. 

Godolph. Godnlphin’9 Orphan’s Legacy. 

Gods, on Pat. Godson’s Treatise on the Law 
of Patents. 

Goldesb . Goldesborough’s Reports. 

Golds. Goldsborough’- Reports. 

Gord. Dig . Gordon’s Digest of the Laws of the 
United States. 

Gord. on Dec. Gordon on the Law of Decedenta 
in Pennsylvania. 

Gould on PL Gould on the Principles of Plead¬ 
ing in Civil Actions. 

Gow on Part. Gow on Partnership. 

Grah. Pr. Graham’s Practice. Grab. N. T. 
Graham on New Trials. 

Grand . Cout. Grand Coutumier de Normandie, 
(q. v.) 

Grady on Fixt. Grady on the Law of Fixtures. 

Grant on New. Tr. Grant on New Trials. 

Grant's Ch. Pr. Grant’s Chancery Practice. 

Gratt. R. Grattan’s Virginia Reports. 

Green's B. L. Green’s Bankrupt Laws. 

Green's R. Green’s Reports. 

Greenl on Ev. Greenleaf’s Treatise on the 
Law of Evidence. 

Greenl. Ov. Cas. Greenleaf’s Overruled Cases. 

Greenl. R. Greenleaf’s Reports. 

Greenw. on Courts. Greenwood on Courts. 

Gres. Eq. Ev. Gresley’s Equity Evidence. 
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Oriff. Reg . Griffith's Law Register. 

Grimk. on Ex. Grimke on the Duty of Execu- 
trrs anil Administrators. 

Grisw. Rep, Griswold’s Reports. 

Grot. Grot ins de Jure Belli. 

GhiU's Pr. Gmill’s Practice on the Crown side 
of King’s Bench, &c. 

Gu'ill. Gwillim’s Tithe Cases 

H. Henry; as, 19 H. 7, c. 15. 

H . Hilary Term. 

H. A. Hoc anno. 

H. r. commonly written in small letters h. v. 
hoc verbo. 

H. of L. House of Lords. 

H. of R. House of Representatives. 

H. B. Hudson & Brooke’s Reports. 

H. §■ G. Harris Sc Gill’s Reports. 

H. $ J . Harris & Johnson’s Reports. 

H. BL Henry Blackstone's Reports. 

H . H. C. L. Hale’s History of the Common 
Law. 

H. $ M. Hennins & Munford’s Reports. 

H. $ M'H. or Harr . £ M'Htn. Harris & 
M’Henry’s Reports. 

Hab.fa. seis. Habere facias seisinam. 

H. P, C, Hale’s Pleas of the Crown. 

H. t, usually put in small letters, h. t . hoc titulo. 

Hab, Corp . Habeas Corpus. 

Hab.fa . pos. Habere facias possessionem. 

Hagg. Ad. R, Haggard’s Admiralty Reports. 
Hagg, Eccl. R. Haggard’s Ecclesiastical Reports. 

Hagg . C. R. Haggard’s Reports in the Consis¬ 
tory Court of London. 

Hale, P, C, Hale’s Pleas of the Crown. 

Hale’s Sum, Hale’s Summary of Pleas. 

Hale's Jur. H. L, Hale’s Jurisdiction of the 
Hou«e of Lords. 

Hale's Hist. C, L, Hale’s History of the Com¬ 
mon Law. 

Halif, Civ, Law . Halifax’s Analysis of the 
Civil Law. 

Hall's R . Hall’s Reports of Cases decided in 
the Superior Court of the city of New York. 

Halic, Dig, Halkerton’s Digest of the Law of 
Scotland relating to Marriage. 

Hall's Adm. Pr, Hall’s Admiralty Practice. 

Halst, R. Halstead’s Reports. 

Hamm, N, P . Hammond’s Nisi Prius. 

Ham . R, Hammond’s (Ohio) Reports. 

Hamm, on Part, Hammond on Parties to Ac¬ 
tions. 

Hamm . PI. Hammond’s Analysis of the Prin¬ 
ciples of Pleading, 

Hamm, on F. J . Hammond on Fire Insurance. 

Han. Hansard’s Entries. 

Hand's Ch. Pr. Hand’s Chancery Practice. 

Hand on Fines. Hand on Fines and Recoveries. 

Hand's Cr. Pr. Hand’s Crown Practice. 

Hand on Pat. Hand on Patents. 

Hans. Pari. Deb. Hansard’s Parliamentary De¬ 
bates. 

Hard. Hardress’ Reports. 

Hardin's R. Hardin’s Reports. 

Hare R. Hare’s Reports. 

Hare §■ \\all. Sel. Dec. Hare & Wallace’s Select 
Decisions of American Cases, with Notes. 

Hare on Disc. Hare on the Discovery of Evi¬ 
dence by Bill af/ti Answer in Equity. 

Harg. Coll . Hargrave's Juridical Arguments 
and Collection. 

Harg. St. Tr . Hargrave’s State Trials. 


Harg. Exer. Hargrave’s F.xercitations. 

Harg. Law Tr. Hargrave’s Law Tracts. 

Harp. L. R. Harper’s Law Reports. 

Harp. Eq. R. Harper’s Equity Reports. 

Harr. Ch. Harrison’s Chancery Practice. 

Harr. Cond. Lo R. Harrison’s Condensed Re¬ 
ports of Cases in the Superior Court of the Terri¬ 
tory of Orleans, and in the Supreme Court of 
Louisiana. 

Harr. Dig. Harrison’s Digest. 

Harr . Ent. Harris’ Entries. 

Han\ (Mich.) R. Harrington’s Reports of Casefl 
in the Supreme Court of Michigan. 

Harr. Gill. Harris Sc Gill's Reports. 

Harr. John. Harris & Johnson’s Reports. 

Harr. £ M'H. Harris & M*Henry’s Reports. 

Harringt. R. Harrington’s Reports. 

Hast. Med. Jur. Haslam’s Medical Jurispru¬ 
dence. 

Hawk. P. C. Hawkins’ Pleas of the Crown. 

Hawk's R. Hawk’s Reports. 

Hay on Est. An Elementary View of the Com¬ 
mon Law of Uses, Devises, and Trusts, with re¬ 
ference to the Creation and Conveyance of Estates. 
By William Hayes. 

Hay. on Lim. Hayes on Limitations. 

Hay. Exch. R. Hayes’ Exchequer Reports. 

- Hays on R. P. Hays on Real Property. 

Heath's Max . Heath’s Maxims. 

Hein. Elem. Juris. Civ. Heineccii, Elementa 
juris Civil is, 6ecundum ordinem Institutionum. 

Hein, Elem. Juris. Nat. Heineccii, Elementa 
juris Naturae et gentium. 

Hen. on For. Law. Henry on Foreign Law. 

Hen . J. P. Henning’s Virginia Justice of the 
Peace. 

Hen. 4r Munf. Henning & Munford’s Reports. 

Heme's Ch. Uses . Herne’s Law of Charitable 
Uses. 

Heme's Plead . Herne’s Pleader 

Het . Hetley’s Reports. 

Heyw. on El. Heywood on Elections. 

Heyw. ( N. C.) R. Hey wood's North Carolina 
Reports. 

Heyw. CTenn.) R . Heywood’s Tennessee Re¬ 
ports. 

High. Highmore. High on Bail. Highmore 
on Bail. High, on Lun. Highmore on Lunacy. 
High, on Mortm. Highmore on Mortmain. 

Hill. Ab . Hilliard’s Abridgment of the Law 
of Real Property. 

Hill's R. Hill’s Reports, 

Hill's Ch. R. Hill’s Chancery Reports. 

Hill on Trust. A Practical Treatise on the Law 
relating to Trustees, &c. 

Hind's Pr. Hind’s Practice 

Hob. Hobart’s Reports. 

Hodg. R. Hodge’s Reports. 

Hodges on Railw. Hodges on the Law of Rail¬ 
ways. 

Hoffm. Outl. Hoffman’s Outlines of Legal Stu* 
die9. Hoffm. Leg. St. Hoffman’s Legal Studies. 
Hoffm. Ch. Pr. Hoffman’s Chancery Practice. 
Hoffm. Mas. Ch. Hoffman’s Master in Chancery. 

Hoffm. R. Hoffman’s Reports. 

Hog, R. Hogan’s Reports. Jff 

Hog. St. Tr. Hogan’s State Trials. 

Holt on Lib. Holt on the Law of Libels. 

Holt on Nav. Holt on Navigation. 

Holt , R. Holt’s Reports. 

Holt on Sh. Holt on the Law of Shipping. 
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Hopk. R. Hopkins’ Chancery Reports. 

Hopk. Mm. Dec. Hopkinson’s Admiralty De¬ 
cisions. 

Houard's Mg. Sax. Laws . Houard’s Anglo 
Saxon Laws and Ancient Laws of the French. 

Houard's Diet. Houard’s Dictionary of the 
Customs of Normandy. 

Hough C . M. Hough on Courts Martial. 

Hov. Fr. Hovenden on Frauds. 

Hov. Supp. Hovenden’s Supplement to Vesey 
Junior's Reports. 

How. St. Tr. Howell’s State Trials. 

Howe’s Pr. Howe’s Practice in Civil Actions 
and Proceedings at Law in Massachusetts. 

How. Pr. R. Howard’s Practice Reports. 

Hub. on Sue. Hubback on Successions. 

Huds. § Bro. Hudson & Brooke’s Reports. 
Hugh. Jib. Hughes’ Abridgment. 

Hugh. Entr. Hughes’ Entries. 

Hugh, on M ills. Hughes on Wills. 

Hngh.R. Hu ghes’ Reports. 

Hugh . Or. Writs. Hughes’ Comments upon 
Original Writs. 

Hugh. Ins. Hughes on Insurance. 

Hugh, on Wills. Hughes’ Practical Directions 
for Taking Instructions for Drawing Wills. 

Hull, on Costs. Hullock on the Law of Costs. 
Hull, on Conr. Hulton on Convictions. 

Humph. R. Humphrey’s Reports. 

Humps Com. Hume’s Commentaries on the 
Criminal Law of Scotland. 

Hut. Hutton’s Reports. 

7. The Institutes of Justinian (q. v.) are some¬ 
times cited, I. 1, 3, 4. 

I. Infra, beneath or below. 

76. Ibidem. 

Ictus. Jurisconsultus. This abbreviation is 
usually written with an 7, though it would be 
more proper to write it with a J, the first letter 
of the word Jurisconsultus; c is the initial letter 
of the third syllable, and tus is the end of the 
word. 

Id. Idem. 

Il Cons, del Mar. II Consolato del Mare. See 
Consolato del Mure, in the body of the work. 

Imp. Pr. C. P. Impey’s Practice in the Com¬ 
mon Pleas. Imp. Pr. K. B. Impey’s Practice 
in the King’s Bench. Imp. PI. Impey’s Modern 
Pleader. Imp. Sh . Impey’s Office of Sheriff. 

In f. In fine, at the end of the title, law or 
paragraph quoted. 

In pr. In principio^ in the beginning and before 
the first paragraph of a law'. 

In princ. In principio. In the beginning. 

In sum. In summa, in the summary. 
hul. Index. 

l nf. Infra, beneath or below. 

l ng. Dig. lngcrsoll’s Digest of the Laws of the 
United States. 

Ing. Roc. Ingersoll’s Roccus. 

Ingr. on Insolv. Ingraham on Insolvency. 

Inj. Injunction. 

Ins. Insurance. 

Inst. Coke on Littleton, is cited Co. Lit. or 
Y Inst., for First Institute. Coke’s Magna Charta, 
is cited Co. M. C. or 2 Inst., for Second Institute. 
Co. P. C. Coke’s Pleas of the Crown, is cited 3 
Inst., for Third Institute. Co. on Courts. Coke 
on Courts, is cited 4 Inst., for Fourth Institute. 

Inst. Institutes. When the Institutes of Jus¬ 
tinian are cited, the citation is made thus; Inst. 4, 


2, 1 ; or Inst. lib. 4, tit. 2, 1. 1; to signify Insti¬ 
tutes, book 4, tit. 2. law 1. Coke’s Institutes are 
cited, the first, either Co. Lit. or 1 Inst., and the 
others 2 Inst., 3 Inst, and 4 Inst. 

Inst. Cl. or Inst Cler. Instructor Clericalis. 

Inst. Jur. jSngl. Institutiones Juris Anglicani, 
by Doctor Cowell. 

Introd. Introduction. 

Ir. Eq. R. Irish Equity Reports. 

Ir. T . R Irish Term Reports. Sometimes 
cited Ridg. Irish . T. R. (q. v.) 

J. Justice. 

J. Institutes of Justinian. 

J. C. Juris Consultus. 

JC . P. Justice of the Common Pleas. 

JGlo . Juncta Glossa, the Gloss joined to the 
text quoted. 

JJ. Justices. 

J. J. Marsh . J. J. Marshall’s (Kentucky) Re¬ 
ports. 

J. K. B. Justice of the King’s Bench. 

J. P . Justice of the Peace. 

J. Q. B. Justice of the Queen’s Bench. 

J. U. B. Justice of the Upper Bench. During 
the Commonwealth the English Court of the King’s 
Bench was called Upper Bench. 

Jac . Jacobus, James; as, 4 Jac. 1, c. 1. 

Jac . Introd. Jacob’s Introduction to the Com¬ 
mon, Civil, and Canon Law\ 

Jac . L. D. Jacob’s Law Dictionary. 

Jac. L. G. Jacob’s Law Grammar. 

Jac. Lex . Mer. Jacob’s Lex Mcrcatoria, or the 
Merchant’s Companion. 

Jac. R. Jacob’s Chancery Reports. 

Jac. ty M r alk. Jacob & Walker’s Chancery 
Reports. 

Jack. PI. Jackson on Pleading. 

Jaisn. on Wills. Jarman on the Law of Wills. 

Jarm. Pow. Dev. Powell on Devises, with 
Notes by Jarman. 

Jcbb’s Ir. Cr. Cas. Jebb’s Irish Criminal Cases. 

Jeff. Man. Jefferson’s Manual. 

Jeff. R. Thomas Jefferson’s Reports. 

Jenk. Jenkins’ Eight Centuries of Reports ; or 
Eight Hundred Cases solemnly adjudged in the 
Exchequer Chamber, or upon Writs of Error, from 

K. Henry III. to 21 K. James I. 

Jer . Jerpmy. Jer . on Carr. Jeremy’s Law 
of Carriers. Jer. Eq. Jur. Jeremy on the Equity 
Jurisdiction of the High Court of Chancery. 

Jer. on Cor . Jervis on Coroners. 

John. Cas . Johnson’s Cases. 

John. R. Johnson’s Reports. 

John. Ch. K. Johnson’s Chancery Reports. 

John. Eccl. Law . Johnson’s Ecclesiastical Law. 

Johns. Civ. L. of Sp . Johnson’s Civil Law of 
Spain. 

Johns, on Bills . The Law' of Bills of Exchange, 
Promissory Notes, Checks, &c. By Cuthbert W. 
Johnson. 

Jon . Sir Wm. Jones’ Reports. 

Jon. fy Car. Jones & Carey’s Reports. 

Jon. on fob. Jones, De Libellis Famosis, or 
the Law of Libels. 

Jon. Inst. Hind . L. Jones’ Institutes of Hindoo 
Law’s. 

Jon. (1) Sir W. Jones’ Reports. 

Jon. (2) Sir T. Jones’ Reports. 

Jon . T. Thomas Jones’ Reports. 

Jon. on Bailm. Jones' Law' of Bailments. 

Jones’ Intr. Jones’ Introduction to Legal Science. 
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Joy «" »• .lee. Joy on the Evidence of Ac- 
complices. 

A>j/ on Chnl . Joy on Challenge to Jurors. 

Jji/ Z-t'ir- £•/. Joy on Legal Education* 

Jud. Chr . Judicial Chronicle. 

Jnd. Repo$» Judicial Repository 
Judg. Judgments. 

JuKeel. Jura Ecclesiastics, or a Treatise of ; 
the Ecclesiastical Law and Courts, interspersed 
with various cases of Law and Equity. 

Jur. Mar. Molloy’s Jure Maritimo. Some¬ 
times cited Molloy. 

Jus Xnv. Rhod. Jus Navale Rhodiorum. 

Jus!, lost. Justinian’s Institutes. 

A\ B. King's Bench. 

K. C. R. Reports in the time of Chancellor 

Kiiiir. 

K & 0 . Knap^ k Omber’s Election Cases, 
Karnes on Eq. Karnes’ Principles of Equity. 
Kanes' Ess. Kamep’ Essays. 

Karnes' Hist . X. T. Karnes’ Historical Law 
Tracts. 

Keat. Fam. Settl . Keating on Family Settle¬ 
ments. 

Kcb , Keble’s Reports. 

Keb Slat. Keble’s English Statutes. 

Keen's R . Keen’s Reports. 

Keil or Keilw. Keilway’s Reports. 

Kel. Sir John Kelyng’s Reports. Kel. 1, 2, 
or IF. Kel. William Kelyng’s Reports, two parts. 

Kelh. Norm L D . Kel ham’s Norman French 
Law Dictionary. 

Kell. R. Kelly’s Reports. 

Ken. on Jur . Kennedy on Juries. 

Kent , Com. Kent’s Commentaries on American 
I .aw. 

Kcny . Kenyon’s Reports of the Court of King’s 
Bench. 

Kil. or Kileh. Kitchen on Courts. 

Kna. 4* Omb. Knapp & Omher’s Election Cases. 
Knapp's A. C. Knapp’s Appeal Cases. 

Knapp's R. Knapp’s Privy Council Reports. 
Kyd on Aw. Kyd on the Law of Awards. 

Kyd on Bills . Kyd on the Law relating to Bills 
of Exchange. 

Kyd cn Corp. Kyd on the Law of Corporations. 
X, in citation means law , as L. 1, 33. Furtum, 
ff de Furtis, i e. law 1, section or paragraph be- 
ginnng with the word Furtum; ff, signifies the 
Digest, apd the words de Furtis denote the title. 
L. signifies also liber, book. 

X. 4* G. Lloyd & Goold’s Reports. 

X. 4* W. Lloyd & Welsby’s Mercantile Cases. 
XX. Laws, as LL. Gul. 1. c. 42. Laws of 
W.lliam I. chapter 42; LL. of U. S., Laws of 
the United States. 

X. S. Locus sigili. 

X. R. Louisiana Reports. 

La. Lane’s Reports 

Lalaui ♦, des Ser . Traite des Servitudes reeiles, 
par M. Lalaure. 

Lamb. Archai. Lambard’s Archaionomia, 
Lamb. Eiren . Lambard’s Eirenarcha. 

Lamb, on Dow. Lambert on Dower. 

Lat. Latch’9 Reports. 

Lans. on. Eq. Laussat’s Essay on Equity 
Practice in Pennsylvania. 

Law. on Chart. Part. Lawes on the Law of 
Charter Parties. 

Law. Lib . Law Library. 

Tmw Rep. Law Reporter. 


Laws Eccl. Law. Laws’ Ecclesiastical Law. 

Law Intel. Law Intelligencer. 

Law Fr. 4* Latin Did. Law French and Latin 
Dictionary. 

Law. PI. Lawes’ Elementary Treatise on 
Pleading in Civil Actions. 

Law. PI. in Ass. Lawes’ Treatise on Pleading 
in Assumpsit. 

Laws of H orn. Laws of Women. 

Lawy. Mag. Lawyer’s Magazine. 

Le. Ley’s Reports. 

Leach . Leach’s Cases in Crown Law, 

Lef. Elm. Lemons Elementaire du Droit Civil 
Romain. 

Lee Abst. Tit. Lee on the Evidence of Ab¬ 
stracts of Title to Real Property. 

Lee on Capt. Lee’s Treatise of Captures in 
War. 

Lee's Did. Lee’s Dictionary of Practice. 

Lee's Eccl. R . Lee’s Ecclesiastical Reports. 

Leg. Bibl. Legal Bibliography, by J. G. 
Marvin. 

Leg. Legibus. 

Leg. Obs. Legal Observer. 

Leg. Oler. The Laws of Oleron. 

Leg. on Outl. Legge on Outlawry. 

Leg. Rhod. The Laws of Rhodes. 

Leg. ulf. The Last Law. 

Leg. H Laws of Wisbury. 

Leigh 4" Dal. on Conv. Leigh & Dalzell on 
Conversion of Property. 

Leigh's R. Leigh’s Reports. 

Leigh's N. P . Leigh’s Nisi Prius. 

Leo. or Leon . Leonard s Reports. 

Lev. Levinz’s Reports. 

Lev. Ent. Levinz’s Entries 

Lew. C. C. Lewin’s Crown Cases. 

Lew. Cr . Law. An Abridgment of the Crimi. 
nal Law of the United States, by Ellis Lewis. 

Lew. on Tr. Lewin on Trusts. 

Xeu». on Pciy. Lewis on the Law of Per¬ 
petuities. 

Lex Man. Lex Mane riorum. 

Lex Mer. Lex Mercatoria. Lex. Mer . Am. 
Lex Mercatoria Americana. 

Lex Pari. Lex Parliamentary. 

Ley. Ley’s Reports. 

Lib. Liber, book. 

Libb. Ass. Liber Assisarum. 

Lib. Ent. Old Book of Entries. 

Lib. Feud. Liber Feudorum. 

Lib. Intr. Libei Intrationum; or Old Book of 
Entries. 

Lib. Nig. Liber Niger. 

Lib* PI. Liber Placitandi. 

Lib. Reg. Register Books. 

Lib. Rub. Liber Ruber. 

Lib. Ten . Liberum Tenementum. 

Lid. Jud. Adv. Liddel’s Detail of the Duties 
of a Deputy Judge Advocate. 

Lill. Entr. Lilly’s Entries. Lill. Reg. Lilly’i 
Register. 

Lill. Rep. Lilly’s Reports. 

Lill. Conv . Lilly's Conveyancer. 

Lind. Lindewoode’s Provincial; or Provin¬ 
cial Constitutions of England, with the Legantine 
Constitutions of Otho and Othobond. 

Litt. s. Littleton, section. 

Lilt. R. Littell’s Reports. Lilt. R. Littleton’s 
Reports. 

Litt. Sel . Cas . Littell’s Select Cases. 
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Litt . Ten. Littleton's Tenures. 

Liv • Livre, book. 

Liv. on Ag. Livermore on the Law of Prin¬ 
cipal and Agent. 

Liv. Syst. Livingston’s System of Penal Law 
for the State of Louisiana. This work is some¬ 
times cited Livingston’s Report on the Plan of a 
Penal Code. 

Livertn. Diss. Livermore’s Dissertations on the 
Contrariety of Laws. 

Llo. 4 Go. Lloyd & Goold’s Reports. 

Llo. 4 Go. t. Sudg. Lloyd & Goold’s Reports, 
during the time of Sugden. 

Llo. 4 Go. t. Plurjc. Lloyd & Goold during 
the time of Plunkett. 

Llo. 4 Welsh. Lloyd & Welsby’s Reports of 
Cases relating to Commerce, Manufactures, &c., 
determined in the Courts of Common Law. 

Loc. cit. Loco citato, the place cited. 

Log. Comp. Compendium of the Law of 
England, Scotland, and Ancient Rome. By James 
Logan. 

Lofft. Loflft’s Reports. 

Lois des Batim. Lois des Batimens. 

Lom. Dig. Lomax’s Digest of the Law of 
Real Property in the United States. 

Lom. Ex. Lomax on Executors. 

Long. Quint. Year Book, part 10. Vide Year 
Book. 

Louis. Code . Civil Code of Louisiana. 

Louis . R. Louisiana Reports. 

Lovel. on Wills. Lovelass on Wills. 

Lown . Leg. Lowndes on the Law of Lega¬ 
cies. 

Lube, PI. Eq. An Analysis of the Principles 
of Equity Pleading. By D. G. Lube. 

Luder's Elec. Cos. Luder’s Election Cases. 

Luml. Jinn. Lumley on Annuities. 

Luml. Pari. Pr. Lumley’s Parliamentary Prac¬ 
tice. 

Luml. on Seltl. Lumley on Settlements and 
Removal. 

Lut. Ent. Lutwyche’s Entries. 

Lutw. Lutwyche’s Reports. 

M. Michaelmas Term. 

M. Maxim, or Maxims. 

M. Mary; as 4 M. st. 3, c. 1. 

M. 4 A. Montagu & Ayrton’s Reports of 
Cases of Bankruptcy. 

M. 4 B. Montagu and Bligh’s Cases in Bank¬ 
ruptcy. 

M. 4r G. Mylne & Craig’s Reports. 

M. 4 C. Montagu & Chitty’9 Reports. 

M. 4 G. Manning & Granger’s Reports. 

M. 4" G. Maddock & Geldart’s Reports. 

M. G. 4 S. Manning, Granger & Scott’s Re¬ 
ports. 

M. 4' K* Mylne & Keen’s Chancery Reports. 

M. 4 M. or Mo. 4" Malk. Rep. Moody & Mal¬ 
kin’s Nisi Prius Reports. 

M. P. Exch. Modern Practice Exchequer. 

M. 4- P. Moore & Payne’s Reports. 

M. R. Master of the Rolls. 

M. R. Martin’s Reports of the Supreme Court 
of the State of Louisiana. 

M. 4- R. Manning & Ryland’s Reports. 

M. 4 S. Moore & Scott’s Reports. 

M. 4 S. Maule & Selwyn’s Reports. 

M. & Y. or Mart. 4 Yerg. Martin & Yerger’s 
Reports. 

M. 4 W. Meeson & Welsby’s Reports. 


M. D. 4 G. Montagu, Deacon & Gex’s Re* 
ports of Cases in Bankruptcy. 

M'Arth. C. M. M’Arthur on Courts Martial. 

M'Cl. 4 Yo. M’C lei land & Younge’s Ex¬ 
chequer Reports. 

| M’Clel. E. R. M’Clelland’s Exchequer Re- 
! ports. 

M* Cord's Ch. R . M’Cord’s Chancery Reports. 

M'Cord's R. M’Cord’s Reports. 

M'Kin. Phil . Ev. M’Kinnon’s Philosophy of 
Evidence. 

M'Naght. C. M. M’Naghton on Courts Martial. 

McLean 4 ^ob. McLean & Robinson’s Re 
ports. 

M'Lean R. M’Lean’s Reports. 

Macn. on Null. Macnamara on Nullities and 
Irregularities in the Practice of the Law. 

Macnal . Ev. Macnally’s Rules of Evidence on 
Pleas of the Crown. 

Macpk. on Inf. Macpherson on Infants. 

Macq. on H. 4 Macqueen on Husband and 
Wife. 

Mad. Exch. Madox’s History of the Exchequer. 

Mad. Form. Madox’s Formulare Anglicanum. 

Madd . 4 Geld. Maddack & Geldart’s Reports. 

Madd ., Madd. R. Maddock’s Chancery Re¬ 
ports. 

Madd. Pr* or Madd. Ch. Maddock’s Chancery 
Practice. 

Mag. Ins. Magens on Insurance. 

Mai. Malyne’s Lex Mercatoria. 

Man. Manuscript. 

Man. 4 Gra. Manning & Granger’s Reports. 

Man . Gr. 4 Sc. Manning, Granger & Scott’s 
Reports. 

Man. 4 -%• Manning & Ryland’s Reports. 

Manb. on Fines. Manby on Fines. 

Mann. Comm. Manning’s Commentaries of the 
Law of Nations. 

Mann. Exch. Pr. Manning’s Exchequer Prac¬ 
tice. 

Maris, on Dem. Mansel on Demurrers. 

Mans, on Lim. Mansel on the Law of Limita¬ 
tions. 

Manw. Manwood’s Forest Laws. 

Mar. Maritime. 

Mar. N. C. March’s New Cases. Mar. R. 
March’s Reports. 

Marg . Margin. 

Marr. Adm. Dec. Marriott’s Admiralty De¬ 
cisions. 

Mart. Form. Inst. Marriott’s Formulare In- 
strumentorum; or a Formulary of Authentic In¬ 
struments, Writs, and standing orders used in the 
Court of Admiralty of Great Britain, of Prize and 
Instance. 

Marsh. Marshall’s Reports in the Court of 
Common Pleas. A. Marsh . Marshall’s (Kty.) 
Reports. J. J Marsh. J. J. Marshall’s Reports. 
Marsh. Ins. Marshall on the Law of Insurance. 

Marsh. Decis. Brockenbrough’s Reports of 
Chief Justice Marshall’s Decisions. 

Mart. Law Nat. Martin’s Law of Nations. 

Mart. (N. C .) R. Martin’s North Carolina Re¬ 
ports. 

Mart. ( Lo .) R. Martin’s Louisiana Reports. 

Marv. Leg . Bibl. Marvin’s Legal Bibliogra¬ 
phy. 

Mart. 4 Yerg. Martin & Yerger’s Reports. 

Mart. N S . Martin’s Louisiana Reports, new 
series. 
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Mason R. Mason’s Circuit Court Reports. 

Mass, R Massachusetts Reports. 

Math on Pit'*- Mathew on the Doctrine of 
Presumption ami [’resumptive Evidence. 

Matth. on Port. Matthews on Portion. 

Matth. on Er. Matthews on Executors. 

Mi ugh. Lit. Pr. Maughan on Literary Pro- 
perty. 

Mattie 4 Schr. Maule & Selwyn’s Reports. 

Max. Maxims. 

Marie. L. D. Maxwell’s Dictionary of the 
Law of Bills of Exchange, &c. 

Maxw. 071 Mar . L. • Maxwell’s Spirit of the 
Marine Laws. 

Maya . Maynard’s Reports. See Year Books 
in the bodv of the work- The first part of the Y. 
B. is sometimes so cited. 

Med. Jur. Medical Jurisprudence. 

Mfes. 4- Weh. Meeson & Welsby’s Reports. 

Meigs. R. Meigs’ Tennessee Reports. 

Mcr. R. Merivale’s Reports. 

Merck. Did. Merchant’s Dictionary. 

Mcrl. Quest. Merlin, Questions de Droit. 

Merl. Re pert. Merlin, Repertoire. 

Merrif . Law of Att. Merrifield’s Law of At¬ 
torneys. 

Merrif. on Costs. Merrifield’s Law of Costs. 

Mete. R. Metcalf’s Reports. 

Mete. £ Perk. Dig. Digest of the Decisions of 
the Courts of Common Law and Admiralty in the 
United States. By Theron Metcalf and Jonathan 
(’. Perkins 

Mich. Michaelmas. 

Mich. Rev. St. Michigan Revised Statutes. 

Miles* R. Miles' Reports. 

Mill. Civ. Law. Miller’s Civil Law. 

Mill. Ins. Millar’s Elements of the Law rela¬ 
ting to Insurances. Sometimes this work is cited 
Mill. El. 

Mill, on Eq. Mart. Miller on Equitable Mort¬ 
gages. 

Minor*s Rep. Minor’s Alabama Reports, some¬ 
times cited Ala. Rep. 

Mireh. on Adv. Mi rehead on Advowsons. 

Mirr. Mirroir des Justices. 

Misso. R. Missouri Reports. 

Mitf. PI. Milford’s Pleadings in Equity. Also 
cited Redesd. PI. Redesdale’s Pleadings. 

Mo. Sir Francis Moore’s Reports in the reign 
of K. Henry VI1L, Q. Elizabeth, and K. James. 

Mo. 4r Malk. Moody & Malkin’s Reports. 

Mo. C C. Moody’s Crown Cases. 

Mo. Cas . Moody’s Nisi Prius and Crown 
Cases. 

Mod. or Mod. R. Modern Reports. 

Mod. Cas. Modern Cases. 

Mod. C. L. 4r E. Modern Cases in Law and 
Equity. The 8 & 9 Modern Reports are some¬ 
times so cited; the 8th cited as the 1st, and the 
$tb as the 2d. 

Mod. Entr. Modern Entries. 

Mod. Int. Modus Intrandi. 

Mol. Molloy, De jure Maritimo. 

Moll. R. Molloy 1 ? Chancery Reports. 

Monr. R. Monroe's Reports. 

Mont. $ Ayrt. Montagu & Ayrton’s Reports. 

Mont. B. C. Montagu’s Bankrupt Cases. 

Mont. Sf Bligh. Montagu & Bligh’s Cases in 
Bankruptcy. 

Mont, if Chit. Montagu & Chitty’s Reports. 

Mont, on Comp. Montagu on the Law of Com¬ 


position. Mont • B. L. Montagu on the Bankrupt 
Laws. Mont, on Set-off. Montagu on Set-off. 

Mont. Deac. 4" Gex. Montagu, Deacon & Gex’s 
Reports of Cases in Bankruptcy, argued and de¬ 
termined in the Court of Review, and on Appeals 
to the Lord Chancellor. 

Mont. Dig. Montagu’s Digest of Pleadings in 
Equity. 

Mont. Eq. PI. Montagu’s Equity Pleading. 

Mont. 4* Mac. Montagu & Macarthur’s Re¬ 
ports. 

Mont. Sp. of Laws. Montesquieu’s Spirit of 
Laws. 

Montesq. Montesquieu, Esprit des Lois. 

Moo. $ Malic. Moody & Malkin’s Reports. • 

Moo. if Rob. Moody & Robinson’s Reports. 

Moore> R • J. B. Moore’s Reports of Cases de¬ 
cided in the Court of Common Pleas. 

Moore's A. C Moore’s Appeal Cases. 

Moore if Payne. Moore & Payne’s Reports of 
Cases in C. P. 

Moore $ Scott . Moore & Scott’s Reports of 
Cases in C P. 

Mort. on Vend. Morton’s Law of Vendors and 
Purchasers of Chattels Personal. 

Mos. Mosely’s Reports. 

MSS. Manuscripts; as, Lord Colchester’s 
MSS. 

Much. D. if S. Muchall’s Doctor and Student. 

Mun. Municipal. 

Munf. R. Mun ford’s Reports. 

Murph . R. Murphy’s Reports. 

My. if Keen. Mylne & Keen’s Chancery Re¬ 
ports. 

Myl. if Cr. Mylne & Craig’s Reports. 

N. Number. N. or Nov. NovelJae : the No¬ 
vels. 

N\ A. Non allocatur. 

N. B. Nulla bona. 

N. Beni. New Benloe. 

N. C. Cas. North Carolina Cases. 

N* C. Law Rep. North Carolina Law Reposi¬ 
tory. 

N. C. Term R. North Carolina Term Reports. 
Th is volume is sometimes cited 2 Tayl. 

N. Chijrm . R. N. Chipman’s Reports. 

N. E. I. Non est Inventus. 

N. H. Rep. New Hampshire Reports. 

N. H. 4r G. Nicholl, Hare & Garrow’s Re¬ 
ports. 

N. L. Nelson’s edition of Lutwyche’s Reports 

N. L. Non liquet. Vide Ampliation. 

N. 4r M. Neville & Manning’s Reports. 

N. if P. Neville & Perry’s Reports. 

V P 1\TIQI PniiQ 

N. <5- M’C. Nott & M’Cord’s Reports. 

N. R. or New R. New Reports; the new se¬ 
ries, or 4 & 5 Bos. & Pull. Reports, are usually 
cited N. R. 

N. S. New Series of the Reports of the Su¬ 
preme Court of Louisiana. 

N Y. R. S . New' York Revised Statutes. 

Nar. Conv. Nares on Convictions. 

NeaVs F. 4r P* Neal’s Feasts and Fasts; an 
Essay on the Rise, Progress and Present State of 
the Laws relating to Sundays and other Holidays, 
and other days of Fasting. 

Nets. Ab . Nelson’s Abridgment. 

Nels. Lex Maner. Nelson’s Lex Maneriorum. 

Nets. R Nelson’s Reports. 

Nem • eon. Neminc contradicente, (q. ▼.) 
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Nem. dis. Nemine dissentiente. 

Nev. Mann. Neville & Manning’s Reports. 

Nev. <$- Per. Neville & Perry’s Reports. 

New Beni. Benloe’s Reports. Reports in the 
Reign of Henry VIII., Edw. VI., Phil, and Mary, 
and Elizabeth, and other Cases in the times of 
Charles. By William Benloe. See Beni, 

New Rep. New Reports. A continuation of 
Bosanquet Ik Puller’s Reports. See B. & P. 

New/. Rep . Newfoundland Reports. 

Newl. Contr . Newland’s Treatise on Contracts. 

Newl. Ch, Pr, Newland’s Chancery Practice. 

Neivn. Conv. Newnam on Conveyancing. 

Ni, Pri. Nisi Prius. 

%Nich. Adult, Bast. Nicholas on Adulterine Bas¬ 
tardy. 

Nich, Har, $ Gar . Nicholl, Hare & Garrow’s 
Reports. 

Nicnt ch*. Nient culpable, old French, not 
guilty. 

Nol. P, L . Nolan’s Poor Laws. 

Nol. R. Nolan’s Reports of Cases relative to 
the Duty and Office of Justice of the Peace. 

Non Cul. Non culpabilis, not guilty. 

North . Northington’s Reports. 

Nott # M'Cord. Nott & M’Cord’s Reports. 

Nov, Novellne, the Novels. 

Nov . Rcc. Novisimi Recopilacion de las Leyes 
de Espana. 

Noy’s Max. Noy’s Maxims. Noy's R. Noy’s 
Reports. 

O. BenL Old Benloe. 

O. Bridg. Orlando Bridgman’s Reports. 

O. C. Old Code: so is denominated the Civil 
Code of Louisiana, 1808. 

O. N. B. Old Natura Brevium. Vide Vet. N. 
B. y in the abbreviations, and Old Natura Brevium y 
in the body of the work. 

0. Ni. These letters, which are an abbrevia¬ 
tion for onerafur nisi habent sufficientem exonera- 
tionem , are, according to the practice of the English 
Exchequer, marked upon each head of a Sheriff’s 
account for issues, amerciaments and mean profits. 
4 Inst. 116. 

Oblig. Obligations. 

Observ. Observations. 

Off. Office. Off. Br. Officina Brevium. 

Off. Ex. Wentworth’s Office of Executors. 

Ohio R. Ohio Reports. 

Oldn. Oldnall’s Welsh Practice. 

Onsl. N. P. Onslow’s Nisi Prius. 

Ord. Atnst. Ordinance of Amsterdam, 

Ord. Antw. Ordinance of Antwerp. 

Ord. Bilb. Ordinance of Bilhoa. 

Ord. Ch. Orders in Chancery. 

Ord. Cla . Lord Clarendon’s Orders 

Ord. Copenh. Ordinance of Copenhagen. 

Ord. Cor . Orders of Court. 

Ord. Flor. Ordinances of Florence. 

Ord. Gen. Ordinance of Genoa. 

Ord. I Lamb. Ordinance of Hamburgh. 

Ord. Konigs . Ordinance of IConigsburg. 

Ord. Leg. Ordinances of Leghorn. 

Ord . de la Mar. Ordonnance de la Marine, de 
Louis XIV. 

Ord . Port. Ordinances of Portugal 

Ord. Pma. Ordinances of Prussia. 

Ord Rott. Ordinances of Rotterdam. 

Ord Swed. Ordinances of Sweden. 

Ord. on Us. Ord, on the Law of Usury. 

Orfil* Med. Jur . Orfila’s Medical Jurisprudence. 


Orig. Original. 

Ought. Oughton’s Ordo Judiciorum. 

Overt. R. Overton’s Reports. 

Ow. Owen’s Reports. 

Owen y Baiikr. Owen on Bankruptcy. 

P. Page or part. Pp. Pages. 

P. Paschalis, Easter term. 

P. C . Pleas of the Crown. 

P. Sf D. Perry & Davison’s Reports. 

P. Sf K. Perry & Knapp’s Election Cases. 

P. § M. Philip and Mary; as, 1 & 2 P. b M 
c. 4. 

P. N. P. Peake’s Nisi Prius. 

P. P. Propria personal; in his own person. 

Pa. R. Pennsylvania Reports. 

P. R. or P. R. C. P. Practical Register in the 
Common Pleas. 

P. Wms. Peere Williams’ Reports. 

Paige’s R. Paige’s Chancery Reports. 

Paine’s R. Paine’s Reports. 

Pal. Palmer’s Reports. 

Pal. Ag. Paley on the Law of Principal and 
Agent. 

Pal. Conv. Paley on Convictions 

Palm. Pr. Lords. Palmer’s Practice in the 
House of Lords. 

Pand. Pandects. Vide Dig. 

Par. Paragraph; as, 29 Eliz. cap. 5, par. 21. 

Par. 4* Pont. M. J. Paris &: Fonblanque on 
Medical Jurisprudence. 

Pardess. Pardessus, Cours de Droit Commercial. 
In this work Pardessus is cited in several ways, 
namely: Panics. Dr. Com. part 3, tit. 1, c. 2, s. 4, 
n.28C; or 2 Pardes. n. 286, which is the same 
reference. 

Park on Dow. Park on Dower 

Park } Ins. Park nn Insurance. 

Park . R. Sir Thomas Parker’s Reports of 
Cases concerning the Revenue, in the Exchequer. 

Park, on Ship. Parker on Shipping and In¬ 
surance. 

Park. Pr. in Ch. Parker’s Practice in Chan¬ 
cery. 

Pari. Hist . Parliamentary History. 

Patch, on Mortg. Patch’s Treatise on the Law 
of Mortgages. 

Paul’s Par. Off. Paul’s Parish Officer. 

Pay. Mun. Rights. Payne’s Municipal Rights. 

Peak . Add. Cos. Peake’s Additional Cases. 

Peak. C. N. P. Peake’s Cases determined at 
Nisi Prius, and in the K, B. 

Peake , Ev. Peake on the Law of Evidence. 

Peek. R « Peck’s Reports. 

Peck’s Tr. Peck’s Trial. 

Peckw. E. C. Peckwetl’s Election Cases. 

Penn. hi. Pennsylvania Blackstone, by John 
Read, Esq. 

Penn. Law Jo. Pennsylvania Law Journal. 

Penn. R. Pennington’s Reports. The Penn¬ 
sylvania Reports are sometimes cited Penn. J?., 
but more properly, for the sake of distinction, 
Penna. R. 

Penn. St. R. Pennsylvania State Reports. 

Penna. Pr. Pennsylvania Practice; also cited 
Tro. & Hal. Pr., Troubat & Haly’s Practice. 

Penna. R. Pennsylvania Reports. 

Pennsylv . Pennsylvania Reports. 

Penr. Anal. Penruddocke’s Analysis of the 
Criminal Law. 

Penult. The last but one. 

Per. <$• Dav . Perry & Davison’s Reports. 
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Per. $ Knapp. Terry & Knapp’s Election 
Cases 

Perk. Perkins on Conveyancing. 

Perk. Prof. B. Perkins’ Profitable Book. 

Petpii r- on Pat Perpignn on Patents. The full 
liCle ol this work is, ** The French Law and Prac¬ 
tice of Patents lor Inventions, Improvements, and 
Importations. Bv A. IVrpigua, A. M* L B., Bar* 
rister in the Royal Court of Paris, Member ot the 
Society lor the Encouragement of Arts, &c.” J he 
work is well written in the English language. 
The author is a French lawyer, and has written 
another work on the same subject in French. 

Pet Jb. PetersdortTs Abridgment. 

Pet. -1dm . Dec. Peters’ Admiralty Decisions. 

Pet. on Bail, or Pctersd. on Bail • Petersdorflf 
on the Law of Bail. 

Pet. R. Peters’ Supreme Court Reports. 

Pet. C. C. R. Peters’ Circuit Court Reports. 

Petting, on Jur. Peitingal on Juries. 

Phil. Er. Phillips’ Evidence. 

Phil. Ins. Phillip'S on Insurance. 

Phil . St Tr. Phillips’ State Trials. 

Phill. Civ. and Can. Laics. Phillimore on the 
Study of the Civil and Canon Law, considered in 
relation to the state, the church, and the universi¬ 
ties. and in connexion with the college of advocates. 

Phill. on Dom. Phillimore on the Law of Do¬ 
micil. 

Phillim. or Phillim. E. R. Phillimore’s Eccle¬ 
siastical Reports. 

Pick. R. Pickering’s Reports. 

Pig. Pigot on Recoveries. 

Pike's Rep. Reports of Cases argued and de¬ 
termined in the Supreme Court of Law and Equity 
of the State of Arkansas. By Albert Pike. These 
Reports are cited .drk. Rep. 

PUrn. Prin. and Sur. Pitman on Principal and 
Surety. 

PI. Placitum or plea. PI. or Plow, or PI. Com. 
Plowden’s Commentaries, or Reports. 

Plff. Plaintiff. 

Platt on Cov. Platt on the Law of Covenants. 

Platt on Lea. Platt on Leases. 

Pol. Pollexfen’s Reports. 

Poph. Popham’s Reports. The cases at the 
end of Popham’s Reports are cited 2 Poph. 

Port. R. Porter’s Reports. 

Poth. Pothier. The numerous works of Pothier 
are cited by abbreviating his name Poth. and then 
adding the name of the treatise; the figures gene¬ 
rally refer to the number, as Poth. Ob. n. 100, 
which signifies Pothier’s Treatise on the Law of 
Obligations, number 100. Poth. du Mar . Pothier 
du Mariage. Poth. Vente. Pothier Traite de 
Vente, ice. His Pandects, in 24 \ols. are cited 
Poth. Pawl, with the book, title, law, &c. 

Pott’s L. D. Pott’s Law Dictionary. 

Pow. Powell. Pow. Contr. Powell on Con¬ 
tracts. Pow. Dev. Powell on Devises. Pow. 
Mortg. Powell on Mortgagee. Pow. Powers . 
Powell on Powers. - 

Poyn. on M. awl D. Poynter on the Law of Mar¬ 
riage and Divorce. 

Pr. Princip:o. In pr. In principio; in 
the beginning. 

Pr. Ex. Rep. or Price’s E. R. Price’s Exche¬ 
quer Reports. 

Pr. Reg. Cha. Practical Register in Chancery. 

Pr. St. Private Statute. 

Pr. Stat. Private Statute. 
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Pract. Reg. C. P. Practical Register of the 
Common Pleas. 

Pract. Reg. in Oh. Practical Register in Chan¬ 
cery. 

Prat, on 1L $ W. Prater on the Law of II.i*- 
band and Wife. 

Pref. Preface. 

Prel. Preliminaire. 

Prcsl. Preston. Pres/, on Esf . Preston on 
Estates. Prcst. Jibs. Tit. Preston’s Essay on 
Abstracts of Title. Prcst . on Conv. Preston’s 
Treatise on Conveyancing 

Prest. on Leg. Preston on Legacies. 

Pri. Price’s Reports. 

Price’s Ex. Rep. Price’s Exchequer Reports. 

Price’s Gen . Pr. Price’s Gen. Practice. 

Prin. Principium, the beginning of a title or 
law. 

Prin. Dec. Printed Decisions. 

Priv. Lond. Customs or Privileges of London. 

Pro. L. Province Laws. 

Pro quer. Pro querentem, for the plaintiff. 

Prod. Pr. Proctor’s Practice. 

Puff. PuffendorfFs Law of Nature. 

Q. Qucestione, in such a Question. 

Q. B. Queen’s Bench. 

Q. B. R. Queen’s Bench Reports, by Adol¬ 
phus Sc Ellis. New series. 

Q. t. Qui tarn. 

Qu. Quere. 

Q. Van Weyf . Q. Van Weytsen on Average. 

Q. Warr. Quo Warranto; (q. v.) l'he letters 
(q. v.) quod ride, which see, refer to the article 
mentioned immediately before them. 

Qtt. Qucestione, in such a Question. 

Qit c laus.freg. Qua re clausum fregit. (q. v.) 

Qu<rst. Qucestione, in such a Question. 

Quest. Questions 

Quinti Quinto. Year-book, 5 Henry V. 

Quon. Jlttach „ Quoniam Attachiamenta. Sea 
Dalr. F. L. 47. 

R. Resolved, ruled, or repealed. 

R . Richard; as, 2 R. 2, c. 1. 

Rich. Rep. Richardson’s (S. C.) Reports. 

RC. Rescriptum. 

R. Sf M. Russell and Mylne’s Reports. 

R. Sf M C. C. Ryan Sc Moody’s Crown Cases. 

R. Sf M. N. P. Ryan & Moody’s Nisi Prius 
Cases. 

R. Sf R. Russell Sc Ryan’s Crown Cases. 

R. M. Charlt. R M. Charlton’s Reports. 

RS . Responsiim. 

R. S. L. Reading on Statute Law. 

Ram on Judgm. Ram on the Law relating to 
Legal Judgments. 

Rand. Perp. Randall on the Law of Perpetuities 

Rand. R. Randolph’s Reports 

Rast. Rastall’s Entries. 

Rawle’s R. Rawle’s Reports. 

Rawle , Const. Rawle on the Constitution. 

Ray's Med. Jur. Ray’s Medical Jurisprudence 
of Insanity. 

Ruyin. or. more usually, Ld. Raym. Lord Ray* 
mond’s Reports. T. Raym. Sir Thomas Ray* 
mond‘9 Reports. 

Re. fa. lo. Recordari facias loquelam. Vide 
Refalo in the body of the work. 

Pec. Recopilacion. Rec. Recorder; as, City 
Hall Rec. 

Redd . on Mar. Com. Reddie’s Historical View 
of the Law of Maritime Commerce. 
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] led cad. Pl. Redesdale’s Equity Pleading. This 
work is also and most usually cited Mil/. PL 

llccves' II. E. L . Reeves 5 History of the Eng¬ 
lish Law. Reeves on Ship. Reeves on the Law 
of Shipping and Navigation. 

Reeves rm Des. Reeves on Descents. 

Reg. Regula, rule. Reg. Register. 

Reg . Brev. Registrum Brevium, or Register 
of Writs. 

Reg. Gen . Rcgulae Gene rales. 

Reg. Jud . Registrum Judiciale. 

Reg. Mag. Regiam Magestatern. 

Reg. PL Regula Placitandi. 

Reuouardj des Brev. d’Inv. Trait e des Brevets 
d’Invention, de Perfectionement, et d’Importation, 
par Augustin Charles Renonard. 

Rep. The Reports of Lord Coke are frequently 
cited 1 Rep., 2 Rep., &c. and sometimes they are 
cited Co. 

Rep. Repertoire. 

Rep . Eq. Gilbert’s Reports in Equity. 

Rep. Q. Jl. Reports of Cases during the time 
of Queen Anne. 

Rep. T. Finch. Reports tempore Finch. 

Rep. T. Ilaxd. Reports during the time of 
Lord ITardwicke. 

Rep. T. Holt. Reports tempore Holt. 

Rep. T. Tail). Reports of Cases decided during 
the time of Lord Talbot. 

Res. Resolution. The cases reported in Coke’s 
Reports, are divided into resolutions on the differ¬ 
ent points of the case, and are cited 1 Res, &c. 

Rel. Brev. Retorna Brevium. 

Rev. St. or Rev. Slat. Revised Statutes. 

Rcy , des Inst . de VJlnglet. Des Institutions Ju¬ 
diciaries de 1’Angleterre comparees avec celles de 
la France. Par Joseph Rey. 

Reyn. Inst. Institutions du Droit des Gens, &c. 
par Gerard de Reyneval. 

Ric . Richard ; as, 12 Ric. 2, c. 15. 

Rice’s Rep. Reports of Cases in Chancery ar¬ 
gued and determined in the Court of Appeals and 
Court of Errors of South Carolina. By William 
Rice, State Reporter. 

Rich. Pr. C. P. Richardson’s Practice in the 
Common Pleas. 

Rich. Pr. K. B. Richardson’s Practice in the 
King’s Bench. 

Rich. Eq. R. Richardson’s Equity Reports. 

Rich, on Wills. Richardson on Wills. 

Ridg. Irish. T. R. Ridgeway, Lapp & Schoales’ 
Term Reports in the K. B. f Dublin. Sometimes 
this is cited Ridg. L. $ S. 

Ridg. P. C. Ridgeway’s Cases in Parliament. 

Ridg. Rep. Ridgeway’s Reports of Cases in 
K. B. and Chancery. 

Ridg. St. Tr . Ridgeway’s Reports of State 
1 rials in Ireland. 

Ril. Ch. Cas. Riley’s Chancery Cases. 

Rob. Mm. Rep. Robinson’s Admiralty Reports. 

Rob. Cas. Robertson’s Cases in Parliament, 
Lorn Scotland. 

Rob. Dig. Roberts’ Digest of the English Sta¬ 
tutes in force in Pennsylvania. 

Rob. Entr. Robinson’s Entries. 

Rob. on Fr. Roberts on Frauds. 

Rob. on Fraud. Conv . Roberts on Fraudulent 
Conveyances. 

Rob. on Gavetk. Robinson on Gavelkind. 

Rob. Lo. Rep. Robinson’s Louisiana Reports. 

Hob. Just . Robinson’s Justice of the Peace. 


Rob. Pr. Robinson’s Practice in Suits at Law, 
in Virginia. 

Rob. V. Rep. Robinson’s (Virginia) Reports. 

Rob. on Wills. Roberts’ Trealise on the Law 
of Wills and Codicils. 

Roc. Ins. Roccus on Insurance. Vide Big. Roc* 

Rog. Eccl. Law. Rogers’ Ecclesiastical Law. 

Rog. Rcc. Rogers’ City Hall Recorder. 

Roll. Rolle’s Abridgment. Roll. R. Rolle’s 
Reports. 

Rom. Cr. Law. Romilly’s Observations on the 
Criminal Law of England, as it relates to capital 
punishments. 

Rop. on H. $ W. A Treatise on the Law of 
Property, arising from the relation between Hus¬ 
band and Wife. By R. S. Donnison Roper. 

Rop. Leg. Roper on Legacies. 

Rop. on Rcvoc . Roper on Revocations. 

Rose. Roscoe. Rose, on jlct. Roscoe on Ac¬ 
tions relating to Real Properly. Rose. Civ. Ev. 
Roscoe’s Digest of the Law of Evidence on the 
Trial of Actions at Nisi Prius. Rose. Cr. Ev. 
Roscoe on Criminal Evidence. Rose, on Bills. 
Roscoe’s Treatise on the Law relating 1o Bills of 
Exchange, Promissory Notes, Bankers’ Checks, &C. 

Rose’s R. Rose’s Reports of Cases in Bank¬ 
ruptcy. 

Ross on V « 4* P* Ross on the Law of Vendors 
and Purchasers. 

Rot. Pari. Rotulae Parliamentarian 

Rowe's Sci. Jur . Rowe’s Scintilla Juris. 

Rub. or Rubr. Rubric, (q. v.) 

Ruffh. Ruff head’s Statutes at Large. 

Ruff, or Ruffin’s R. Ruffin’s Reports. 

Runn . Ej. Runnington on Ejectments. 

Runn. Slat. Runnington’s Statutes at Large. 

Rus. $ Myl . Russell & Mylne’s Chancery Re¬ 
ports. 

Rush. Rushworth’s Collections. 

Russ. Cr. Russell on Crimes and Misdemeanors. 

Russ. § Myl. Russell & Mylne’s Reports of 
Cases in Chancery. 

Russ, on Fact. Russell on the Laws relating to 
Factors and Brokers. 

Russ. R. Russell’s Reports of Cases in Chan¬ 
cery. 

Russ. Ry. Russell & Ryan’s Crown Cases. 

Rulhcrf. Inst. Rutherford’s Institutes of Na¬ 
tural Law. 

Ry. F. Rymer’s Fcrdera. 

Ry. $ Mo. Ryan & Moody’s Nisi Prius Re¬ 
ports. Ry. § Mo. C. C. Ryan & Moody’s Crow’n 
Cases. 

Ry. Med. Jur. Ryan on Medical Jurisprudence. 

S. §, section. 

S. B. Upper Bench. 

S. $ B. Smith & Batty’s Reports. 

S. C. Same Case. 

S. C. C. Select Cases in Chancery. 

S. C. Rep. South Carolina Reports. 

S. $ L. Schoales&Lefroy’s Reports. 

S. Sf M. Shaw & Maclean’s Reports. 

S. $ M. Ch. R. Smedes & Marshall’s Reports 
of Cases decided by the Superior Court of Chan¬ 
cery of Mississippi. 

S. Sf M. Err. # dpp* Smedes & Marshall a 
Reports of Cases in the High Court of Errors and 
Appeals of Mississippi* 

S. P. Same Point. 

S. $ R * Sergeant & Rawle’s Reports. 

S. $ S. Sausse & Scully’s Reports. 
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5. £ S.. 4 Simon k Stuart’s Chancery Reports. 

^ 7 . «$• Scul. Sausse & Scully's Reports. 

SanM. St. Pap Sandler’s State Papers. 

Salk, Sal kohl's Reports. 

Saxulf. Rep. Reports of Ca9es argued and de¬ 
termined in the Court of Chancery of the State of 
Now York, before the Hon. Lewis H. Sand ford, 
Assistant Vice Chancellor of the First Circuit. 

Sand U. 4 T, Sanders on Usef; and Trusts. 

San/, on Knt . Sanlord on Entails. 

Sant, de Asscc. Santerna, de Assecurationibus. 

Sound. Saunders’ Reports. 

Sauml. PL 4 Kv. Saunders’ Treatise on the 
Law of Pleading and Evidence. 

Sav. Sav i lie’s Reports. 

Sav. Dr. Rom. Savignv, Droit Romain. 

Size. Dr. Rom. M. A. Savigny, Droit Romain 
nu Moyen Age. 

Sav. Hist. Rom. Law. Savigny’s History of the 
Roman Law during the Middle Ages. Translated 
from the German of Carl Von Savigny, by E. 
Cathcart. 

Say. Sayers Reports. Say. Costs. Sayer’s 
Law of Costs. 

SC. Senatus consultum. 

Scac. de Cam. Scaccia de Cambiis. 

Scam. Rep. Scammon’s Reports of Cases ar¬ 
gued and determined in the Supreme Court of 
Illinois. 

Scan. Mas:. Scandalum Magnatum. 

Sch. $ Lef. Schoalep vfcLefroy’s Reports. 

Scheiff. Pr. Scheiffer’s Practice. 

Schttl. Aq. R. Schultes on Aquatic Rights. 

Sci. Fa. Scire Facias. 

Sci.fa. ad.dis. deb. Scire facias ad disproban- 
dum debitnm, (q. v.) 

Scil. Scilicet, i. e. scire licet, that is to say. 

Sco. N. R. Scott’s New Reports. 

ScotPs R. Scott’s Reports. 

Scriv. Copyh. Scriven’s Copyholds. 

Seat. F. Ch. Seaton’s Forms in Chancery. 

Sec. Section. 

Sec. Leg. Secundum legem ; according to law. 

Sec. Reg Secundum regulam ; according to rule. 

Sedgw on Dam. Sedgwick on Damages. 

Sel. Ca. Chan. Select Cases in Chancery. 
Vide S. C. C. 

Seld. Mar. Cla. Selden’s Mare Clausum. 

Self. Tr. Selfridge’s Trial. 

Sell. Pr. Sel Ion’s Practice in K. B. and C. P; 

Selw. N. P. Selwyn’s Nisi Prius. Selw. R. 
Selwyn’s Reports. These Reports are usually 
cited M. & S. Maule k Selwyn’s Reports. 

Sem. or Semb. Semble, it seems. 

Sen. Senate. 

Seq. Sequentia. 

Serg. on Alt. Sergeant on the Law oi Attach¬ 
ment. 

Serg. Const. Law . Sergeant on Constitutional 
Law. 

Serg. on Land L . Sergeant on the Land Laws 
ii Pennsylvania. 

Serg. $ Lowb. Sergeant k Lowber’s edition of 
(he English Common Law Reports; more usually 
eited Eng. Com. Law Rep. 

Serg. $ Rawli t or S. R Reports of Cases ad¬ 
judged in the Supreme Court of Pennsylvania. 
By Thomas Sergeant and William Rawle, Jun. 

Sees. Ca. Sessions Cases in K. B., chiefly 
touching Settlements. 

8et. on Dec. Seton on Decrees. 


Shaw fy Macl. Shaw k Maclean’s Reports. 

Shelf. Lun. Shelfoni on Lunacy. 

Shelf, on Mort . Shelford on the Law of Mort¬ 
main. 

Shelf, on Railw. Shelford on Railways. 

Shelf, on R. Pr. Shelford on Rea! Property. 

Shcp. To. Sheppard’s Touchstone. 

Shepl. R. Shepley’s Reports. 

Slier. Sheriff. 

Show. Pm C. Shower’s Parliamentary Cases. 

Shoiv . R. Shower’s Reports in the Court of 
King’s Bench. 

Shub . Jur . Lit. Shuback de Jure Lit tor is. 

Sid. Siderfin’s Reports. 

Sim. Simon’s Chancery Reports. In Con. C. R. 

Sim. § Stu. Simon & Stuart’s Chancery Re¬ 
ports. 

Skcne y Verb. Sign. Skene de Verborum Significa- 
tione; an explanation of terms, difficult words, kc. 

Skin. Skinner’s Reports. 

Shirr. Und. Shcr. Skirrow’s Complete Prac¬ 
tical Under Sheriff. 

Simla’s Rej). Slade’s Reports. More usually 
cited Vermont Reports. 

•Smcd. 4* Marsh. Ch. R. Smedes k Marshall’s Re¬ 
ports of Cases decided by the Superior Court of 
Chancery of Mississippi. 

Smcd. 4* Marsh . Err. fy App. Smedes k Mar¬ 
shall’s Reports of Cases decided by the High Court 
of Errors and Appeals of Mississippi. 

Smith 4* Ratty. Smith & Batty’s Reports. 

Smith’s Ch- Pr. Smith’s Chancery Practice. 

Smith’s For. Med. Smith’s Forensic Medicine.’ 

Smith’s Hints. Smith’s Hints for the Examina¬ 
tion of Medical Witnesses. 

Smith on M. L. Smith on Mercantile Law. 

Srn . on Pat. Smith on the Law of Patents. 

Smith's R. Smith’s Reports in K. B., together 
with Cases in the Court of Chancery. 

Sol. Solutio, the answer to an objection. 

South. Car. R. South Carolina Reports. 

South. R. Southard’s Reports. 

Sp . of Laws. Spirit of Laws, by Montesquieu. 

Spehn. Feuds. Spelman on Feuds. 

Spel. Gl. Spelman’s Glossary. 

Spence on Eq. Jur. of Ch. Spence on the' 
Equitable Jurisdiction of Chancery. 

Spenc. R. Spencer's Reports. 

Speers’ Eq. Cas. Equity Cases argued and de¬ 
termined in the Court of Appeals of South Caro¬ 
lina. By R. H. Speers. 

Speers’ Rep . Speers’ Reports. 

Ss. usually put in small letters, ss. Scilicet, that 
is to say. 

St. or Stat . Statute. 

St. Armand y Hist. Ess . St. Armand’s Histori¬ 
cal Essay on the Legislative Power of England. 

Slant. R. Stanton’s Reports. ? 

Siath. Ab. Statham’s Abridgment. 

Stath. Statham’s Abridgment. 

St. Cas . Stillingfleet’s Cases. 

St. Tr. State Trials. 

Stair’s Inst • Stair’s Institutions of the Law of 
Scotland. 

Stallm. on Elec. § Sat. Stallman on Election* 
and Satisfaction. 

Stark. Starkie’s Ev. Starkie on the Law of 
Evidence. Stark. Or. PL Starkie’s Criminal 1 
Pleadings. Stark . R. Starkie’s Reports. Stark* 
on SI. Starkie on Slander and Libel. 

Stat. Statutes. 
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Slat. PFitt. Statute of Westminster. 

Slannf. or Staunf. P. C. Staunlord's Pleas of 
the Crown. 

Si earn, on R. A. Stearne on Real Actions. 

Sltph. Comm. Stephen's New Commentaries 
on the Law of England. 

Sfepk. Cr. Law . Stephen on Criminal Law. 
Stejili, PL Stephen on Pleading. Steph. Proc. 
Stephen on Procurations. 

Slepk. on Slav . Stephens on Slavery. 

S/cv. on Av. Stevens on Average. 

Stcv. § B. on Av. Stevens & Bnn ke on A verage. 

Slew. A dm. Rep. Stewart s Report? of Cases 
argued and determined in the Court of Vice Ad* 
miralty at Halilax. 

Stew. R . Stewart's Reports, 

Slevu Port Stewart Porter's Reports. 

Story 071 Bail. Story's Commentaries on the 
Law of Bailments. 

Story on Corist . Story on the Constitution of the 
United States. 

Story on Kq. Story's Commentaries on Equity 
Jurisprudence. 

Stoi'y'n L. U. S . Story’s edit : on of the Laws of 
the United States., in 3 vols. The 4th and 5th 
volumes are a continuation of the same work by 
George >harswood, Esq. 

Story on Partn Story on Partnership. 

Story 07i PL Story on PI- ad mg. 

Story , R. Story’s Reports. 

Str. Strand's Report*. 

Sfracc. de Mer. SUaccha de Mereatura, Navi- 
bus Asserurat iouibus. 

Slrah Dorn. Straham's Translation of Domat's 
Civil Law. 

Sfrob R . Strohhart’s Reports. 

Stroud’s Dig . Stroud's Digest of the Laws of 
Pennsylvania. 

Shiar/’s ( L . C.) R. Reports of Cases in the 
Court of Kng’s Bench in the Provincial Court of 
Appeals of Lower Canada, anti Appeals from 
Lower Canada before the Lords of the Privy 
Council. By George 0 Kill Stuart, Esq. 

Sty S f yl* 's Reports. 

Sugd., SugL Pow . Sugden on Powers. Sngd. 
VeruL Sugden on Vendors. Sugd. Lett . Sugden’s 
Letters. 

Suit. Led . Sullivan's Lectures on the Feudal 
Law. and the Constitution and Laws of England. 

Suit, ou Land Tit. Sullivan’s History of Land 
Titles in Massachusetts. 

Sum. Summa, the Summary of a law. 

Sunni. R . Sumner's Circuit Comt Reports. 

Supers. Supersedeas. 

Supp. Supplement. Supp. to Yes. Jr. Supple¬ 
ment to Vesey Junior's Reports. 

Swan on Peel. Cfs . Swan on the Jurisdiction 
of Ecclesiastical Courts. 

Swa7ist. Swanston's Reports. 

Sweet on Wilts. Sweet s Popular Treatise on 
Wills. 

Swift’s Ev. Swift's Evidence. ' 

Swiff’s Sys. Swift's System of the Laws of 
Connecticut. Strip’s Dig. Swift’s Digest of the 
Laws of Connecticut. 

Swiub. Swinhnrn on the Law of Wills and 
Testaments. This work is generally cited by re¬ 
ference to the part, book, chapter, &c. 

Swinb. on Desc. Swinburne on tly» Law of De¬ 
scents. 

Swinb. on Mar. Swinburne on Marriage. 


Swinb. on Spo • Swinburne on Spousals. 

Sw. Swinburne on Wills: 

Syst. Plead . System of Pleading. 

T. Title. 

T. § G . Tyrwhitt & Granger's Reports. 

T. $ P. Turner & Phillips’ Reports. 

T . Jo. Sir Thomas Jones’ Reports. 

T. L. Termes de la Ley, or Terms of the Law, 

T. R. Term Reports. Ridgeway's Report! 
are sometimes cited Irish Tr. 

T. R. Teste Regc. 

T. <$* R. Turner & Russell's Chancery Reports 

T. Sf R. Turner & Russell’s Reports. 

T . R. E. or T. E. R. Tempore Regis Edwardi. 
This abbreviation is frequently used in Domesday 
Book, and in the more ancient Law writers. See 
Tyrrel’s Hist. Eng., Introd. viii. p. 49. See also 
Co. Inst. SB, a, where in a quotation from Domes¬ 
day Book, this abbreviation is interpreted Terra 
Regis Edwardi; but in Cowell's Diet. verb. Reve- 
land, it is saiil to bo wrong. 

T. Rayin. Sir Thomas Raymond’s Reports. 

T. U. P. Charlt. T. U. P. Charlton's Re- 
poi ts. 

Tail on Ev. Tait on Evidence. 

Taint on Ev. Tamlynon Evidence, principally 
with reference to the Practice of the Court of 
Chancery, and in the Master's Office. 

Taint. R. Tamlyn’s Reports of Cases decided 
in Chancery. 

Tumi. T. Y. Tamlyn on Terms for Years. 

Tapia. Jur. Mer. Tratade de Jurisprudents 
Mercantil. 

Tauijt. Taun f on’s Reports. 

Tayl. on Ev. Taylor on Evidence. 

Tayl. Cir . L Taylor's Civil Law. 

Tayl. Law Glo. Taylor’s Law Glossaly. 

Tayl. R. Taylor’s Reports. 

Tayl. L. T 'Paylor’s Treatise on the Ameri¬ 
can Law of Landlord and T enant. 

Tech. Did. Crubb's Technolog’cal Dictionary. 

Thack. Crim . Cas. Thacher's Criminal Cases. 

Th. Br. ThpSHurus Rrevinm. 

Th. Dig . The Ion IPs Digest. 

Then, of Pres. Pro . Theory of Presumptive 
Proof. 

Thco. Pres. Pro. Theory of Presumptive Proof, 
or an Inquiry into the Nature of Circumstantial 
Evidence. 

Tfw. Co. Lift . Coke upon Littleton; newly 
arranged on the plan of Sir Matthew Hale's Ana¬ 
lysis. By J. H. Thomas, Esq. 

Thomp. on Bills’. Thompson on Bills. 

Tho. V. J. Thomas on Universal Jurispru¬ 
dence. 

Tidd's Pr. Tidd's Practice. 

Tit. Title. 

Toll. Ex. Toller’s Executors. 

Total. L. D. Tomlin’s Law Dictionary. 

Toth. Tothill’s Reports. 

Touehs. Sheppard's Touchstone. 

Toull. Le Droit Civil Francis suivant 1'ordre 
du Code; ouvrage dans lequelon a tarhe de rennii 
la theorie a la practique. Par M. C. B. M. Toul- 
lier. This work is sometimes cited T oull. Dr. 
Civ. Fr. liv. 3, r. 9, c. L n* 6; at other times, 3 
Toull. n. 86, which latter signifies vol. 3 of Toul- 
lier's work, No. 86. 

Tr. Eq. Treatise of Equity; the same as 
Fonblanque on Equity. 

Traill , Med. Jur . Outlines of a Course of Lee- 
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nres on Medical Jurisprudence. By Thomas 
Sti*"art Traill, M. D. 

Trcb. J’ir. de in Med. Jurisprudence de la 
Medec ne, de la ('hiring le, et de la Pharmacie. 
Par Adolphe Trebuchet. 

Trent. Tremaine’s Pleas of the Crown. 

TW. of 7 Bisk* T rial of the Seven Bishops. 

Tri . per Pais. Trials per Pais. 

Trin. Trinitv Term. 

Tuck. BL Com. Klackslone's Commentaries, 
edited by Judge Tucker. 

Tumi R. Turner’s Reports of Cases deter¬ 
mined in Chancery. 

Turn, 4“ Jim*. Turner & Russell’s Chancery 
Reports. 

Tuck. Com. Tucker’s Commentaries. 

Turn. £ Phil. Turner & Phillips’ Reports. 

Tyi. R. Tyler’s Reports* 

Tunc. Tvrwhitt’s Exchequer Reports. 

Tyrw. <5- Gra. Tyrwhitt Sc Granger’s Reports. 

Tyi. MU. Law. Tytier’s Essay on Military 
Law and the Practice of Military Courts Martial. 

U. S . United States of America. 

U S. Dig. United Slates Digest. See Mete. 

Perk. Dig. 

t : It. Ultimo, ultima, the last, usually applied 
to ihe last title, paragraph or law. 

Umfrev. Off. of Cor. Umfrevilie’s Office of 
Coroner. 

Under Slier. Under Sheriff, containing the of- 
£ce and duty of High Sheriff, Under Sheriffs and 
Bailiffs. 

Ux. et. Et uxor, et uxorem, and wife. 

V. Versus, against; as A B. v. C D. 

V. Versiculo, in such a verse. 

V. Vide. see. 

V. ore. Voce; as Spelm. Gloss, v. Cancel- 
tarious. 

V. <$■ B. Vesey Sc Reames’ Reports. 

V . C. Vice Chancellor. 

Voc. Voce, or Vocein. 

V. $ S . Vernon Sc Scriven’s Reports. 

Val. Com. Valin’s Commentaries. 

Van. Heyth. Mar. Ev. Van Heythuysen’s Es¬ 
say upon Marine Evidence, in Courts of Law and 
Equity. 

Vand. Jud. Pr . Vanderlinden’s Judicial Prac¬ 
tice. 

Vail or Vattel. Vattel’s Law of Nations. 

Vaug . Vaughan’s Reports. 

Vend. Ex. Venditioni Exponas. 

Ventr . Ventris’ Reports. 

Verm. R . Vermont Judges’ Reports. 

Vern . Vernon’s Reports. 

Vem. £ Scrie. Vernon Sc Scriven’s Reports of 
Cases in the King’s Courts, Dublin. 

Verpl. Contr. Veiplanck on Contracts. 

Verpl . Ev. Verplanck on Evidence. 

Ves. Vesey Senior’s Rpports. 

Ves. Jr. Vesey Junior’s Reports. 

Ves <$* Bra. V°sey Sc Beames’ Reports. 

Vet. iV. B. Old Natura Brevium. 

Vid. Vidian’s Entries. 

Vin. Jib. Vin^r’s Abridgment. 

Vin. Supp. Supplement to Viner’s Abridgment- 

Vinn. Vinnius. 

Viz. Videlicet, that is to say. 

Vs. Versus. 

W. 1. W. 2. Statutes of Westminster, 1 and 2. 

W. C. C. R. Washington’s Circuit Court Re¬ 
ports. 


IP. # C. Wilson & Courtenay’s Reports. 

ll r . Jo. Sir William Jones’ Reports. 

IV. Kel. William Kelynge’s Reports. 

W. M. William and Mary. 

IV. 4 M. Rep. Woodbury Sc Minot’s Reports* 

W. <$• S. Wilson Sc Shaw’s Reports of Cases 
decided in the H. of L. 

Wigr, on Disc. Wigram on Discovery. 

Waif, on Part. Wa I ford’s Treatise on the Law 
respecting Parties to Actions. 

Walk. Ch. Ca. Walker’s Chancery Cases. 

Walk. dm. R. or Walk. Introd. Walker's In¬ 
troduction to American Law. 

Walk. R. Walker’s Reports. 

Wall. R. Wallace’s Circuit Court Reports. 

Ward, on Leg Ward on Legacies. 

Marc’s R. Reports of Cases argued and deter 
mined in the District Court of the United States, 
for ihe District of Maine. 

Warr. L. S. Warren’s Law Studies. 

TUas/i. C. C . Washington’s Circuit Court Re¬ 
port*. 

Washb. R . Washburn’s Vermont Reports. 

Wat. Cop. Wat km’s Copy hold. 

I Vat k. Conv . Watkin’s Principles of Convey¬ 
ancing. 

I Vats. Cler. Law Watson’s Clergyman’s Law. 

Wats, on drb. Watson on the Law of Arbi¬ 
trations and Awards. 

Wats, on Partn . Watson on the Law of Part¬ 
nerships. 

Wats, on Sher. Watson on the Law relating to 
the office and duty of Sheriff. 

WatCs R. Watt’s Reports. 

Watts 4* Serg. Watts Sc Seargeant’s Reports. 

Welf. on Eq. Plead. Wellord on Equity 
Pleading. 

Wcllw. Jib. Wellwood’s Abridgment of Sea 
Laws. 

Wend. R. Wendell’s Reports. 

Wcnttv . Wentworth. Went. Off. Ex. Went¬ 
worth’s Office of Executor. Wenfw. PI. Went¬ 
worth’s System of Pleading. 

Weak. Ins. Weskett on the Law of Insurance 

West’s Pari. Rep. West’s Parliamentary Re¬ 
ports. 

WesPs Rep. West’s Reports of Lord Chancel¬ 
lor Hardwicke. 

Wcs/’s Sym'o. West’s Symbol iographv. or a 
description of instruments and precedents. 2 parts. 

Westm. Westminister; We$tm+1. Westmin¬ 
ster primer. 

Weyt. on dv. Quintin Van Weytsen on Ave- 
rage. 

Whart. Cr. Law. Wharton on the Criminal 
Law of the United States. 

Wharf. Dig. Wharton’s Digest. 

Whart Law Lex. Wharton's Law Lexicon, 
or Dictionary of Jurisprudence. 

Whart. R. Wharton’s Reports. 

Wheat Wheaton. Wheat. R Wheaton’s Re¬ 
ports. Wheat, on Capf. Wheaton’s Digest of the 
Law of Maritime Captures and Prizes. Wheat. 
Hist, of L. of N. Wheaton’s History of the Law 
of Nations in Europe and America. 

Wheel, db. Wheeler’s Abridgments. 

Wheel. Cr. Cas . Wheeler’s Criminal Cases, 

Wheel, on Slav. • Wheeler on Slavery. 

Whish. L. D. Whishaw’s Law Dictionary 

Whit, on Liens. Whitaker on the Law d 
Liens. . 
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Whit. on Trans . Whitaker on Stoppage in 

Transitu. 

White's New Coll. A New Collection of the 
Laws, Charters, and Local Ordinances of the 
Governments of Great Britain, France, Spain, &c. 

Whitm. B. L. Whitmarsh’s Bankrupt Law. 

Wicq . L’Ambassadeur et ses fonctions, par de 
Wicquefort. 

Wight w. Wight wich’s Reports in the Ex¬ 

chequer. 

Wile, on Mun. Cor . Wilcock on Municipal 

Corporations. 

Wile. R Wilcox's Reports 

Wilk. Leg. Ang. Sax . Wilkin’s Leges Anglo- 
Saxonica*. 

Wilk. on Lira. Wilkinson on Limitations. 

Wilk. on Pub. Funds. Wilkinson on the Law 
relating to the Public Funds, including the Prac¬ 
tice of Distringas, &c. 

Wilk. on Repl. Wilkinson on the Law of Re¬ 
plevin. 

Will. Auct. Williams on the Law of Auctions. 

Will, on Eq. PL Willis' Treatise on Equity 
Pleadings. 

Will, on Inter. Willis on Interrogatories. 

Will. L. D. Williams* Law Dictionary. 

Will. Per. Pr. Williams* Principles of the 
Law of Personal Property. 

Will. (P.) Rep. Pecre Williams' Reports. 

Willc. Off. of Const. Willcock on the Office 
of Constable. 

Willes ’ R. Willes’ Reports. 

Wills on Cir . Ev. Wills on Circumstantial 
Evidence. 

Wils. on Uses . Wilson on Springing Uses. 

Wilm. on Mortg. Wilmot on Mortgages. 

Wihn. Judg. Wilmot’s Notes of Opinions and 
Judgments. 

Wils. on Arb. Wilson on Arbitrations. 

Wils. Ch . R. Wilson’s Chancery Reports. 

Wils. 4* Co. Wilson & Courtenay’s Reports. 

Wils. Ex. R. Wilson’s Exchequer Reports. 

Wils. $ Sh . Wilson & Shaw’s Reports decided 
by the House of Lords. 

Wils. R. Wilson’s Reports. 

Win. Winch’s Entries. Win . R. Winch’s 
Reports. 

Wing. Max. Wingate’s Maxims. 

Wins. Just. Williams’ Justice. 

Wins. R., more usually, P. Wms. Peere Wil¬ 
liams’ Reports. 

Wolff. Inst . Wolffius Institutiones Juris Na¬ 
turae et gentium. 

Wood's Inst., or Wood's Inst. Com. X. Wood’s 
Institutes of the Common Law of England. 
Wood's Inst. Civ. Law. Wood’s Institutes of the 
Civil Law. 

Wood 4* Min. Rep. Woodbury and Minot’s 
Reports. 

Woodes. Wooddesson Woodes. El Jur . Wood- 
dessonV Elements of Jurisprudence. Woodes. 
Led. Wooddesson’s Yinerian Lectures. 

Woodf. L. and T. Woodfall on the Law of 
Landlord and Tenant. 

Woodm. R. Woodman’s Reports of Criminal 
Cases tried in the Municipal Court of the City of 
Boston. 

Wool. Com . L. WoolrvchM Commercial Law. 

Wool. L. W. Woolrych’s Law of Waters. 

Woolr. on Com . Law. Woolrych’s Treatise on 
the Commercial and Mercantile Law of England. 


Wool, on Ways. Woolrych cn Ways. 

Worth, on Jur. Worthiniton’s Inquiry into the 
Power of Juries to decide incidentally on Ques¬ 
tions of Law. 

Worth. Pre. Wills. Worthington’s Genera 
Precedents for Wills, with practical notes. 

Wright's R. Wright’s Ri‘ports. 

Wright , Fr. Soc. Wright on Friendly Societies. 

Wright, Ten . Sir Martin Wright’s Law of 
Tenures. 

Wy. Pr. Reg . Wyatt’s Practical Register. 

X. The decretals of Gregory the Ninth are 
denoted by the letter X, thus, X- 

Y. B . Year Books, (q. v.) 

Y. C. Younge & Collyer’s Exchequer Re¬ 
ports . 

Y. $ C. N. C. Younge & Collyer’s New Cases. 

Y. § J. Younge & Jervis’ Exchequer Reports. 

Yeates, R. Yeates’ Reports. 

Yearb. Year Book. 

Yelv. Yel vert on’s Reports. 

Yerg. R. Yerger’s Reports. 

Yo. <$* Col. Younge & Collyer’s Exchequer 
Reports. 

Yo. Col . N. C. Younge and Collyer’s New 
Cases. 

Yo. Rep. Younge’s Reports. 

Yo. 4* Jer. Younge & Jervis* Reports. 

Zouch's Adm. Zouch’s Jurisdiction of the Ad¬ 
miralty of England, asserted. 

ABBREVIATORS, cccl. Jaw. Officers 
whose duty it is to assist in drawing up 
the Pope’s briefs, and reducing petitions 
into proper form, to be converted into Papal 
Bulls. Vide Bulls. 

ABBROCHMENT, obsolete. The fore¬ 
stalling of a market or fair. 

ABDICATION, govei'nment. 1. A simple 
renunciation of an office, generally under¬ 
stood of a supreme office. James II. of 
England; Charles V. of Germany; and 
Christiana, Queen of Sweden, are said to 
have abdicated. When James II. of Eng¬ 
land left the kingdom, the Commons voted 
that he had abdicated the government, and 
that thereby the throne had become vacant. 
The House of Lords preferred the word 
deserted , but the Commons thought it not 
comprehensive enough, for then, the king 
might have the liberty of returning. 2. 
When inferior magistrates decline or sur¬ 
render their offices, they are said to make 
a resignation, (q. v.) 

ABDUCTION, crim. law. The carrying 
away of any person by force or fraud. 
This is a misdemeanor punishable by in¬ 
dictment. 1 East, P. C. 458; 1 Russch 
569. The civil remedies are recaption, (q. 
v.) 3 Inst. 134; Hal. Anal. 46; 3 Bl. 
Com. 4; by writ of habeas corpus ; and 
an action of trespass, Pitz. N. B. 89; 3 
Bl. Com. 139, n. 27; lloscoe, Cr. Ev. 
193. 
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ABEARANCE. Behaviour; as, a re¬ 
cognizance to be of good abearance, signi¬ 
fies to be of good behaviour. 4 Bl. Com. 

O ^ 

ABEREMUKDER, obsolete, An ap¬ 
parent, plain, or downright murder. It 
was used to distinguish a wilful murder, 
from chance-medley, or manslaughter. Spel- 
man; Cowell ; Blount. 

TO ABET, crim. law . To encourage or 
set another on to commit a crime. This 
word is always taken in a bad sense. To 
abet another to commit a murder, is to 
command, procure, or counsel him to com¬ 
mit it. Old Nat. Brev. 21 : Co. Litt. 475. 

ABETTOR, crim. law. One who en¬ 
courages or incites, persuades or sets another 
on to commit a crime. Such a person is 
cither a principal or an accessory to the 
crime. When present, aiding, where a felony 
is committed, he is guilty as principal in 
the second degree ; when absent, he is 
merely an accessory. 1 Russell, 21; 1 
Leach, 66 ; Foster, 428. 

ABEYANCE, estates , from the French 
aboyer , which in a figurative sense means to 
expect , to look for , to desire, When there 
is no person in esse in whom the freehold is 
vested, it is said to be in abeyance , that is, 
in expectation, remembrance and contem¬ 
plation of law. 

2. The law requires, however, that the 
freehold should never, if possible, be in 
abeyance, Where there is a tenant of the 
freehold, the remainder or reversion in fee 
may exist for a time without any particular 
owner, in which case it is said to be in 
abeyance. 9 Serg. & R. 367; 8 Plowd. 
29 a. b 35 a. 

3. Thus, if an estate be limited to A 

for life, remainder to the right heirs of B, 
the fee simple is in abeyance during the life 
of B, because it is a maxim of law, that 
nemo est hceres viventis . 2 BI. Com. 107 ; 

1 Cruise, 67—70; 1 Inst. 342; Merlin, 
Repertoire, mot Abeyance: 1 Com. Die. 
175; 1 Yin. Abr. 104. 

4. Another example may be given in 
the case of a corporation. WLen a charter 
Is given, and the charter grants franchises 
or property to a corporation which is to be 
brought into existence by some future acts 
of the corporators, such franchises or pro¬ 
perty arc in abeyance until such acts shall 
be done, and when the corporation is thereby 
brought into life, the franchises instanta¬ 
neously attach. 4 Wheat. 691. See, gene¬ 
rally, 2 Mass. 500; 7 Mass. 445; 10 Mass. 


93; 15 Mass. 404; 9 Cranch, 47. 293; 

ABIDING BY PLEA. English law. 
A defendant who pleads a frivolous pica, 
or a pica merely for the purpose of de¬ 
laying the suit; or who, for the same pur¬ 
pose, shall file a similar demurrrer, may be 
compelled by rule in term time, or by a 
Judge’s order in vacation, either to abide 
by that plea, or by that demurrer, or to 
plead peremptorily on the morrow ; or if 
near the end of the term, and in order to 
afford time for notice of trial, the motion 
may be made in court for rule to abide or 
pload instanter; that is, within twenty-four 
hours after rule served, Imp. B. R. 340, 
provided that the regular time for pleading 
be expired. If the defendant when ruled, 
do not abide, lie can only plead the general 
issue; 1 T. R. 693; but lie may add no¬ 
tice of set-off. Ib. G94, n. Sec 1 Chit. 
Rep. 565, n. 

ABIGE AT, civ, law, A particular kind 
of larceny, which is committed not by 
taking and carrying away the property from 
one place to another, but by driving a living 
thing away with an intention of feloniously 
appropriating the same. Yidc Taking, 

ABIGEI, civil law. Stealers of cattle, 
who were punished with more severity 
than other thieves. Dig. 47, 14; 4 Bl. 
Coin. 239. 

ABJURATION. A renunciation of al¬ 
legiance to a country by oath. 

2. —1: The act of Congress of tlvo 14th 
of April, 1802, 2 Story’s Laws, U. S. 850, 
requires that when an alien shall apply to 
be admitted a citizen of the United States, 
he shall declare on oath or affirmation be- 
fore the court where the application shall 
be made, inter alia, that he doth absolutely 
and entirely renounce and abjure all alle¬ 
giance and fidelity which he owes to any 
foreign prince, &c., and particularly, by 
name, the prince, &c., whereof he was be¬ 
fore a citizen or subject. Rawlc on the 
Const. 98. 

3. —2. In England the oath of abjuration 
is an oath by which an Englishman binds 
bimself not to acknowledge any right in the 
Pretender to the throne of England. 

4. —3. It signifies also, according to 25 
Car. H., an oath abjuring to certain doc¬ 
trines of the church of Rome. 

5. —4. In the ancient English law it was 
a renunciation of one’s country and taking 
an oath of perpetual banishment. A man 
who had committed a felony, and for safety 
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fled to a sanctuary, might'’within forty Says 
confess the fact, and take, the oath of abju¬ 
ration and perpetual banish men t; he was 
then transported. This was abolished by 
Stat. 1 Jac. 1, *c. 25. Ayl. Parc rg. 14. 

AB LEG ATI, diplomacy. Papal ambas¬ 
sadors of the second rank, who arc sent with 
a less extensive commission, to ft court .where 
there are no nuncios. This title is equiva¬ 
lent to envoy . (q. v.) 

ABA EPOS, civil law. The grandson 
of a grandson or grand-daughter, or fourth 
descendant.—Abneptis, is the grand-daugh¬ 
ter of a grandson or grand-daughter. 
These terms are used in making genealo¬ 
gical tables. 

ABOLITION. An act by which a thing 
is extinguished, abrogated or annihilated. 
Merl. Rupert, h. t., as the abolition of 
slavery is the destruction of slavery. 

2. In the civil and French law aboli¬ 
tion is used nearly synonymously with par¬ 
don, remission, grace. Dig. 89, 4, 8, 3. 
There is, however, this difference: grace is 
the generic term; pardon , according to 
those laws, is the clemency.which the prince 
extends to a man who has participated in a 
crime, without being a principal or accom¬ 
plice ; remission is made in cases of invol¬ 
untary homicides, and self-defence. Aboli¬ 
tion is different: it is used when the crime 
cannot be remitted. The prince then may 
by letters of abolition remit the punishment, 
but the infamy remains, unless letters of 
abolition have been obtained before sentence. 
Encyci. de d’Alembert, h. t. 

3. Tho term abolition is used in the 
German law in the same sense as in the 
French law. Encyci. Amer. h. t. The 
term abolition is derived from the civil law, 
in which it is sometimes used synonymously 
with absolution. Dig. 39, 4, 3, 3. 

ABORTION, med.jur. and criminal law. 
The expulsion of the foetus before the seventh 
month of utero-gestation, or before it is vi¬ 
able. (q. v.) 

2. The eauses of this accident are refer¬ 
able cither, to the mother, or to the foetus 
and its dependencies. The eauses in the 
mother may be: extreme nervous suscepti¬ 
bility, great debility, plethora, faulty con¬ 
formation, and the like; and it is frequent¬ 
ly induced immediately by intense mental 
emotion, violent exercise, &c. The causes 
seated in tho foetus are its death, rupture 
of the membranes, &c. 

3. It most frequently occurs between 
the 8th and 12th weeks of gestation. When 


abortion is produced with a. malicious de¬ 
sign, it becomes a misdemeanor, at common 
law, 1 Russell, 553 ; and the party causing 
it may be indicted and punished. 

4. The criminal means resorted to for 
the purpose of destroying the foetus, may 
be divided into general and local. To the 
first belong venesection, emetics, cathartics, 
diuretics, enmicnagogues, &c. The second 
embraces all kinds of violence directly ap 
plied. 

5. When, in consequence of the mean 
used to produce abortion, the death of the 
woman ensues, the crime is murder. 

6. * By statute a distinction is made be¬ 
tween a woman quick with child , (q. v.) and 
one who, though pregnant, is not so, 1 Bl. 
Com. 129. Physiologists, perhaps with 
reason, think that the child is a living being 
from*th‘e moment of conception. 1 Beck. 
Med. Jur. 291. 

General references. 1 Beck, 288 to 331: 
and 429 to 435: where will be found an 
abstract of the laws of different countries, 
and some of the states, punishing criminal 
abortion; Roscoe, Cr. Ev. 190; 1 Russ. 
553; Vilanova y Manes, Materia Criminal 
Forense, Obs. 11, c. 7, n. 15—18. See 
also 1 Briand, Med. Leg. lere partie, c. 4, 
where the question is considered, how far 
abortion is justifiable, and is neither a crime 
nor a misdemeanor. See Alis. Cr. L. of 
Scot. 628. 

ABORTUS. The fruit of an abortion; 
the child born before its time, incapable of 
life. See Abortion; Birth; Breath; Dead 
born; Gestation; Life. 

ABOVE. Literally higher in place: But 
in law this word is sometimes used to desig¬ 
nate the superior court, or one which may 
revise proceedings of ail inferior court on 
error, from such inferior jurisdiction. The 
court of error is called the court above; the 
court whose proceedings are to be examined 
is called the court below. 

2. By bail above, is understood bail to 
the action entered with the prothonotary or 
clerk, which is an appearance. See Bail 
above. The bail given to the sheriff, in civil 
eases, when the defendant is arrested on 
bailable process, is called bail below; (q. v.) 
Vide Below. 

TO ABRIDGE, practice. To mako 
shorter in words, so as to retain the sense 
or substance. In law it signifies particu¬ 
larly the making a declaration or count 
shorter, by taking or severing away some of 
the substance from it. Brook, tit. Abridg- 
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incut; Coin. Pi<r. Abridgment; 1 Vin. Ab. 

109 . 

; 1, Abridgment, of tbe Plaint is allowed j 
even after verdict and before judgment 
(Booth on R. A.) in all cases of real ac¬ 
tions where the writ is de hb. ten . gene- 
rallv, as in assize, dower, <£c.; because, 
after the abridgment the writ is still true, 
it beinrr liberum tenementum still.. But it is 
not allowed in a precipe quod reddut, de¬ 
manding a certain number of acres ; for this 
would falsify the writ. See 2 Saund. 44, 
'n.) 4; Bro. Abr. Tit. Abr.; 1*2 Levin’s 
Ent. 70: 2 Saund. 330; Gilb. C. P. 249 
—253: Tlicl. Pig. 76, c. 28, pi. 15, lib. 8. 

AN ABRIDGMENT. Ad. epitome or 
compendium of another and larger work, 
wherein the principal ideas of the larger work 
are summarily contained. When fairly made, 
it may justly be deemed, within the meaning 
of the law, a new work, the publication of 
which will not infringe the copyright of the 
work abridged. An injunction, however, 
will be granted against a mere colorable 
abridgment. 2 Atk. 143; 1 Bro. C. C. 
451; 5 Ves. 709; LofFt’s R. 775; Ainbl. 
403: 5 Ves. 709; 1 Story, R. 11. See 
Quotation . 

2. Abridgments of the Law or Digests 
of Adjudged Cases, serve the very useful pur¬ 
pose of an index to the cases abridged, 5 Co. 
llop. 25. Lord Coke says they are most pro¬ 
fitable to those who make them. Co. Lit. in 
preface to the table at the end of the work. 
With few exceptions, they are not entitled to 
be considered authoritative. 2 Wils. 11. 1, 
2; 1 Burr. Rep. 364; 1 Bl. Rep. 101; 3 
T. R. 64, 241. See North American Re¬ 
view, July, 1826, pp. 8, 13, for an account i 
of the principal abridgments. 

ABROGATION, in the civil law , legis¬ 
lation, The destruction or annulling of a 
former law, by an act of the legislative 
power, or bv usage. A law may be abro¬ 
gated or only derogated from; it is abro¬ 
gated when it is totally annulled; it is 
derogated from when only a part is abroga¬ 
ted : derogntur legi y c&m pars detrahitur; 
abroad fur /cgi, cUm prorsUs tollitur . Dig. 
lib. 50, t. 17, 1, 102. Lex rogatur dum 
fertur; abrogatur dum tollitur; derogatur 
eidem dum quoddain ejus caput aboletur; 
sulrogatur dum aliquid ei adjicitur; abro¬ 
gatur denique, quo ties aliquid in ea mutatur. 
Dupin,Proleg. Juris, Art. iv. 

2. Abrogation is express or implied ; it 
is express when it is literally pronounced 
by tbe new law, either in general terms, as 
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whfcn a final* clause abrogates or repeals all 
laws contrary to the provisions of -the new 
| one, or in particular terms, as when it ab¬ 
rogates certain preceding laws which are 
named. * 

w 

3. Abrogation is implied wdien the new 
law contains provisions which are positively 
contrary to. the former laws, without ex¬ 
pressly abrogating such laws : for it is a 
maxim, postcrior<pderogant prien'ibus . 3 N. 
S. 190 : 10 M. R. 172. 560. It is also 
implied when the order of things for which 
the law had been made no longer exists, 
and hence the motives which had caused 
its enactment have ceased to operate ; ra? 
tione legis omnino cessante cessat lex, Toul- 
lier, Droit Civil-Francais, tit. prel. § 11, n. 
151. Merlin, mot Abrogation. 

ABSCOND. To go in a clandestine 
manner out of the jurisdiction of the courts, 
or to lie concealed in order to avoid their 
process. 

ABSENTEE. One who is away from 
his domicil, or usual place of residence. 

2. After an absence of seven years 
without being heard from, the presumption 
of death arises. 2 Carnpb. R. 113 ; Har¬ 
din’s R. 479 ; 18 Johns. R. 141 ; 15 Mass 
R. 305 ; Peake’s Ev. c. 14, s. 1; 2 Stark. 
Ev. 457, 8; 4 Barn. & A. 422; 1 Stark. 
C. 121 ; Park on Ins. 433; 1 Bl. R. 404, 
Burr v, Sinnn, 4 Wh. 150; Bradley v . 
Bradley, 4 Wh. 173. 

3. In Louisiana, when a person pos 
scssed of either movable or immovable 
property within the state, leaves it, without 
having appointed somebody to take care of 
bis estate ; or when the person thus ap- 

i pointed dies, or is either unable or unwill¬ 
ing to continue to administer that estate, 
then and in that case, the judge of .the 
place where tbe estate is situated, shall 
appoint a curator to administer tbe same. 
Civ. Code of Lo. art. 50. In the appoint¬ 
ment of this curator the judge shall prefer 
the wife of the absentee to his presumptive 
heirs, tbe presumptive heirs to other re¬ 
lations ; the relations to strangers, and 
creditors to those who are not otherwise 
interested; provided, however, that such 
persons be possessed of the necessary quali¬ 
fications. Ib. art. 51. For the French 
law on this subject, vide Biret, de PAb¬ 
sence ; Code Civil, liv. 1, tit. 4 ; Fpuss. 
lib. 1, tit. 4, n. 379-487 ; Merl. Rep. h. t.; 
and see also Ayl. Pand. 269; Dig. 50, 16, 
198 ; Ib. 50, 16, 173 ; Ib. 3, 3. 5 ; Code, 
7 32 12. 
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ABSOLUTE. Without any condition 
Or incumbrance, as an “ absolute bond,” 
simplex obligatio , in distinction from a con¬ 
ditional bond; an absolute estate, one that 
is free from all manner of condition or in- 
cumbranco. A rule is said to be absolute, 
when, on the hearing, it is confirmed. As 
to the effect of an absolute conveyance, sec 1 
Pow. Mortg. 125 ; in relation to absolute 
rights, 1 Chitty, PI. 364 ; 1 Cliitty, Pr. 32. 

ABSOLUTION. A definite sentence 
whereby a man accused of any crime is 
acquitted. 

ABSQUE HOC, pleading . When the 
pleadings were in Latin, these words were 
employed in a traverse. Without this , that , 
(q. v.) are now used for the same purpose. 

ABSQUE IMPETITIONE VASTI. 
Without impeachment of waste, (q. v.) 
Without any right to prevent waste. 

ABSQUE TALI CAUSA. This phrase 
is used in a traverse de injuria , by which 
the plaintiff affirms that without the cause 
in his plea alleged he did commit the said 
trespasses, &c. Gould on PI. c. 7, part 2, 
§ 9. 

ABSTENTION, French law. This is 
the tacit renunciation by an heir of a suc¬ 
cession. Merl. Rep. h. t. 

ABSTRACT OF TITLE. A brief ac¬ 
count of all the deeds upon which the title 
to an estate rests. See Brief of Title . 

ABUSE. Every thing which is contrary 
to good order established by usage. Merl. 
Rep. h. t. Among the civilians, abuse has 
another signification; which is the destruc¬ 
tion of the substance of a thing in using it. 
For example, the borrower of wine or grain, 
abuses the article lent by using it, because 
he cannot enjoy it without consuming it. 
Leg; El. Dr. Rom. § 414. 416. 

ABUTTALS. The buttings and bound- 
ings of land, showing on what other lands, 
rivors, highways, or other places it does 
abut. More properly, it is said, the sides 
of land are adjoining , and the ends abut¬ 
ting to the thing contiguous. Vide Boun¬ 
daries , and Cro. Jac. 184. 

AC ETIAM, Eng . law. In order to 
give jurisdiction to a court, a cause of 
action over which the court has jurisdiction 
is alleged, and also y (ac etiam) another 
cause of action over which, without being 
joined with the first, the court would have 
no jurisdiction; for example, to the usual 
complaint of breaking the plaintiff’s close, 
over which the court has jurisdiction, a 
clause is added containing the real cause 


action. This juridical contrivance grew 
out of the Statute 13 Charles II. Stat. 2, 
c. 2. The clause was added by Lord 
North, Ch. J. of the C. P. to the clausum 
fregit writs of that court upon which writs 
of capias might issue. lie balanced awhile 
whether he should not use the words nec 
non instead of ac etiam. The matter is 

fully explained in Burgess on Insolvency, 
140 1 1 1 

ACCEDAS AD CURIAM, Eng. law. 
That you go to court. An original writ, 
issuing out of chancery, now of course, 
returnable in K. B. or C. P. for the re¬ 
moval of a replevin sued by plaint in court 
of any lord, other than the county before 
the sheriff. See F. N. B. 18; Dyer, 169. 

ACCEDAS AD VICECOMITEM, Eng . 
law. The name of a writ directed to the 
coroner, commanding him to deliver a writ 
to the sheriff, who having a pone delivered 
to him, suppresses it. 

ACCEPTANCE, contracts. An agree¬ 
ment to receive something which has been 
offered. 

2 . To complete the contract, the ac¬ 
ceptance must be absolute and past recall, 
10 Pick. 326; 1 Pick. 278; and commu¬ 
nicated to the party making the offer at the 
time and place appointed. 4 Wheat. R. 
225 ; 6 Wend. 103. 

3. In many cases acceptance of a thing 
waives the right which the party receiving 
before had ; as, for example, the acceptance 
of rent after notice to quit, in general 
waives the notice. See Co. Litt. 211, b; 
Id. 215, a; and Notice to quit . 

4. The acceptance may be express, as 
when it is openly declared by the party to 
be bound by it; or implied, as where the 
party acts as if he had accepted. The 
offer and acceptance must be in some 
medium understood by both parties; it 
may be language, symbolical, oral or writ¬ 
ten. For example, persons deaf and dumb 
may contract by symbolical or written lan¬ 
guage. At auction sales, the contract is 
generally symbolical; a nod, a wink, or 
some other sign by one party, imports that 
he makes an offer, and knocking down a 
hammer by the other, that he agrees to 
it. 3 D. & E. 148. This subject is fur¬ 
ther considered under the articles Assent 
and Offer y (q. v.) 

5. Acceptance of a bill of exchange is 
the act by which the drawee or other per¬ 
son evinces his assent or intention to com¬ 
ply with, and be bound by, the request 
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contained in a bill of exchange to pay the 
same ; or in other words, it is an engage¬ 
ment to pay the bill when due. 4 East, 
7*2. It will be proper to consider, 1, by 
whom the acceptance ought to be made; 2, 
the time when it is to be made; 3, tbo form 
of tho acceptance; 4, its extent or effect. 

6 . —1. Tho acceptance must be made by 
the drawee himself, or by one authorized 
by him. On the presentment of a bill, the 
holder has a right to insist upon such an 
acceptance by the drawee as will subject 
him at all events to the payment of the 
bill, according to its tenor; consequently 
such drawee must have capacity to contract, 
and to bind himself to pay the amount of 
the bill, or it mav be treated as dishonored. 
Marius, 22. See 2 Ad. & Ell. N. S. 16,17. 

7. —2. As to the time when a bill ought 
to be accepted, it may be before the bill is 
drawn ; in this case it must be in writing; 
3 Mass. 1; or it may be after it is drawn ; 
when the bill is presented, the drawee must 
accept the bill within twenty-four hours 
after presentment, or it should be treated 
as dishonored. Chit. Bills, 212. 217. On 
the refusal to accept, even within the 
twenty-four hours, it should be protested. 
Chit. Bills, 217. The acceptance may be 
made after the bill is drawn, and before it 
becomes due; or after the time appointed 
for payment; 1 II. Bl. 313 ; 2 Green, R. 
339 ; and even after refusal to accept so as 
to bind the acceptor. 

8. The acceptance may also be made 
supra protest , which is the acceptance of 
the bill, after protest for non-acceptance by 
the drawee, for the honor of the drawer, or 
a particular endorser. When a bill has 
been accepted supra protest for the honor 
of one party to the bill, it may be accepted 
supra protest , by another individual, for the 
honor of another. Beawes, tit. Bills of 
Exchange, pi. 52 ; 5 Campb. R. 447. 

9. —3. As to the form of the acceptance, 
it is clearly established it may be in writing 
on the bill itself, or on another paper, 4 
East, 91; or it may be verbal, 4 East, 67; 
10 John. 207 ; 3 Mass. 1; or it may be 
expressed or implied. 

10. An express acceptance is an agree¬ 
ment in direct and express terms to pay a bill 
of exchange, either by the party on whom it 
is drawn, or by some other person, for the 
honor of some of the parties. It is usually 
in the words accepted or accepts , but other 
express words showing an engagement to 
pay the bill will be equally binding. 


11. An implied acceptance is an agree¬ 
ment to pay a bill, not by direct and express 
terms, but by any acts of the party from 
which an express agreement mr\y be fairly 
inferred: for example, if the drawee writes 
“ seen,” u presented,” or any other tiling 
upon it, (as the day on which it becomes 
due,) this, unless explained by other cir¬ 
cumstances, will constitute an acceptance. 

12. —4. An acceptance in regard to its 
extent and effect, may be either absolute, 
conditional, or partial. 

13. An absolute acceptance is a positive 
engagement to pay the bill according to its 
tenor, and is usually made by writing on 
the bill “ accepted,” and subscribing the 
drawee’s name; or by merely writing his 
name either at the bottom or across the 
bill. Comb. 401; Yin. Ab. Bills of Ex¬ 
change, L 4; Bayl. 77; Chit. Bills, 226 to 
228. But in order to bind another than 
the drawee, it is requisite his name should 
appear. Bayl. 78. 

14. A conditional acceptance is one 
which will subject the drawee or acceptor 
to the payment of the money on a contin¬ 
gency. Bayl. 83, 4, 5; Chit. Bills, 234; 
Holt’s C. N. P. 182; 5 Taunt. 344; 1 Marsh. 
186. The holder is not bound to receive 
such an acceptance, but if be do receive it 
he must observe its terms. 4 M. & S. 466; 
2 W. C. C. R. 485; 1 Campb. 425. 

15. A partial acceptance varies from 
the tenor of the bill; as where it is made 
to pay part of the sum for which the bill is 
drawn, 1 Stra. 214; 2 Wash. C. C. R. 
485; or to pay at a different time, Molloy, 
b. 2, c. 10, s. 20 ; or place, 4 M. & S. 462. 

ACCEPTILATION, contracts . In the 
civil law, is a release made by a creditor to 
bis debtor of his debt, without receiving any 
consideration. Ayl. Pand. tit. 26, p. 570. It 
is a species of donation, but not subject to the 
forms of the latter, and is valid, unless in 
fraud of creditors. Merlin, Repert. de 
Jurisp. h. t. Acceptilation may be defined 
verborum conceptio qua creditor debitori , quod 
debet , acceptum fert; or, a certain arrange 
ment of words by which on the question of 
the debtor, the creditor, wishing to dissolve 
the obligation, answers that he admits as 
received, what in fact, he has not received 
The acceptilation is an imaginary payment 
Dig. 46, 4, 1 and 19; Dig. 2, 14, 27, 9, 
Inst. 3, 30, 1. 

ACCEPTOR, contracts . The persdn 
who agrees to pay a bill of exchange drawn 
upon him. There cannot be two separate 
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acceptors of a bill of exchange, e. g. an ac- by access is understood sexual intercourse; 
ceptance by the drawee, and another for the at other times the opportunity of communi- 
honor of some party to the bill- Jackson eating together so that sexual intercourse 
v . Hudson, 2 Campb. N. P. C. 447. may have taken place, is also called access. 

2. The acceptor of a bill is the principal 1 Turn. & R. 141. 

debtor, and the drawer the surety. He is 2. In this sense a man who can readily 
bound, though he accepted without consi- be in company with his wife, is said to have 
deration, and for the sole accommodation access to her: and in that case, her issue 
of the drawer. By his acceptance he ad- are presumed to be his issue. But this 
mits the drawer’s handwriting, for, before presumption may be rebutted by positive 
acceptance it was incumbent upon him to evidence that no sexual intercourse took 
inquire into the genuineness of the drawer’s place. Ib. 

handwriting. 3 Burr. 1354; 1 Bla. Rep. 3. Parents are not allowed to prove 
390, S. C.; 4 Pall. 234; 1 Binn. 27, S. C. non-access, for the purpose of bastardizing 
When onco made, the obligation of the ac- \ the issue of the wife: nor will their dccla- 
ceptor is irrevocable. As to what amounts j rations be received after their deaths, to 
to an acceptance, see ant Acceptance: Chit- prove the want of access, with a like intent, 
ty on Bills, 242, et. seq.; 3 Kent, Coin, 55, j 1 P. A. Bro. R. App. xlviii.; Rep. tern. 
G; Pothier, Trait e du Contrat de Change, I Hard. 79 ; Bull. N. P.113: Cowp. R. 592 ; 
premiere part. n. 44, j 8 East, R. 203 ; 11 East, li. 133. 2 Munf. 

3. The liability of the acceptor cannot j R. 242; 3 Munf. R. 599; 7 N. S. 553; 4 
in general be released or discharged, other- I Ifayw. R. 221; 3 Hawks, R. G23; 1 Ashm. 
wise than by payment, or by express release 1 11. 269 ; 6 Binn. R. 283 ; 3 Paige’s R. 
or waiver, or by the act of limitations. * 129; 7 N. S. 548. See Shelf, on Mar. & 
Dougl. R. 247. What amounts to a waiver Piv. 711; and Paternity . 

and discharge of the acceptor’s liability, | ACCESSARY, criminal law . He who 
must depend on the circumstances of each is not the chief actor in the perpetration of 
particular case. Pougl. 236, 248; Bayl. ■ the offence, nor present at its performance, 
on Bills, 90; Chitty on Bills, 249. but is some way concerned therein, cither 

Acceptor supra protest, in contract $, before or after the fact committed, 
is a third person, who, after protest for non- 2. An accessary before the fact , is one 
acceptance by the drawee, accepts the bill who being absent at the time of the crime 
for the honor of the drawer, or of the par- committed, yet procures, counsels, or com- 
ticular endorser. mands another to commit it. 1 llale, P. C. 

2. By this acceptance he subjects him- 615. It is proper to observe that when the 
self to the same obligations as if the bill had act is committed through the agency of a 
been directed to him. An acceptor supra person who has no legal discretion nor a 
protest has his remedy against the person j will, as in the case of a child or an insane 
for whose honor he accepted, and against ! person, the incitor, though absent when the * 
all persons who stand prior to that person, crime was committed, will be considered, 
If he takes up the bill for the honor of the not an accessary, for none can be accessary 
endorser, he stands in the light of an en- j to the acts of a madman, but a principal in 
dorsee paying full value for the bill, and the first degree. Fost. 340; 1 P. C. 118. 
has the same remedies to which an endorsee 3. An accessary after the fact , is one 
would be entitled against all prior parties, ■ who knowing a felony to have been com- 
and he can, of course, sue the draw r er and ! mitted, receives, relieves, comforts, or 
endorser. 1 Ld. Raym. 574: 1 Esp. N. assists the felon. 4 Bl. Coin. 37. 

P. Rep. 112; Bayley on Bills, 209 3 4. No one who is a principal (q. v.) can 

Kent. Com. 57; Chitty on Bills, 312. The be an accessary. 

acceptor supra protest is required to give the 5. In certain crimes, there can be no 
same notice, in order to charge a party, which accessaries ; all who are concerned are prin- 
is necessary to be given by other holders. 8 ; cipals, whether they were present or absent 
Pick. 1. 79 ; 1 Pet. R. 262. Such acceptor | at the f time of their commission. These aie 
is not liable, unless demand of payment is j treason, and all offences below the degrci 
made on the drawee, and notice of his re- of felony. 1 Russ. 21,etseq.; 4 Bl. Com. 
fusal given. 3 Wend. 491. • 35 to 40; 1 Hale, P. C. 615 ; 1 Yin. Abr. 

ACCESS, persons. Approach, or the 113: Hawk. P. C. b. 2, c. 29, s. 16 ; such 
meaus or power of approaching. Sometimes is the English Law. But whether it is law 
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in tho United States appears not to be de¬ 
termined as regards the qases of persons 
assisting traitors. Scrg. Const. Law, 382 ; 

4 Crunch, It. 472, 501; United States v . 
Fries, Pamplil. 199. 

0. It is evident there can be no acces¬ 
sary when there is no principal; if a prin¬ 
cipal in a transaction be not liable under 
our laws, no one can be charged as a mere 
accessary to him. 1 AV. & M. 221. 

7. By the rules of the common law, ac¬ 
cessaries cannot be tried, without their con¬ 
sent, before the principals. Foster, 360. 
The evils resulting from this rule, are stated 
at length in the 8th vol. ot Todd’s Spencer, 
pp. 329, 330. 

ACCESSION, property . The ownership 
of a thing, whether it be real or personal, 
movable or immovable, carries with it the 
right to all that the thing produces, and to 
all that becomes united to it, cither natu¬ 
rally or artificially; this is called the right 
of accession. 

2. —1. The doctrine of property arising 
from accession, is grounded on the right of 
occupancy. 

3. —2. The original owner of any thing 
which receives an accession by natural or 
artificial means, as by the growth of vege¬ 
tables, the pregnancy of animals; Louis. 
Code, art. 491 ; the embroidering of cloth, 
or the conversion of wood or metal into 
vessels or utensils, is entitled to his right 
of possession to the property of it, under 
such its state of improvement; 5 II. 7, 15; 
12 H. 8, 10 ; Bro. Ab. Propertic, 23 ; Moor, 
20; Poph. 38. But the owner must be 
able to prove the identity of the original 
materials, for if wine, oil, or bread, be 
made out of another man’s grapes, olives, 
or wheat, they belong to the new operator, 
who is bound to make satisfaction to the 
former proprietor for the materials which 
he has so converted. 2 Bl. Com. 404; 5 
Johns. Rep. 348; Betts v . Lee, 6 Johns. 
Rep. 169; Curtiss v . Groat, 10 Johns. 
288; Babcoek v. Gill, 9 Johns. Rep. 363; 
Chandler v . Edson, 5 H. 7, 15 ; 12 H. 8, 
10; Fits. Abr. Bar. 144; Bro. Abr. Pro¬ 
perty, 23; Doddridge Eng. Lawyer, 125, 
126, 132, 134. See Adjunction; Confu¬ 
sion of Goods . See Generally, Louis. Code, 
tit. 2, e. 2 and 3. 

Accession, international law , is the 
absolute or conditional acceptance by one 
or several states, of a treaty already con¬ 
cluded between other sovereignties. Merl. 
Rep. mot Accession. 
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ACCESSORY, property . Everything 
which is joined to another thing, as an 
ornament, or to render it more perfect, is 
an accessory, and belongs to the principal 
thing. For example, the halter of a horse, 
the frame of a picture, the keys of a house, 
and the like; but a bequest of a house 
would not carry the furniture in it, as ac¬ 
cessory to it. Domat, Lois Civ. Part. 2, 
liv. 4, tit. 2, s. 4, n. 1. Accessoriu?n ?\on 
ducity sed sequitur principale . Co. Litt. 
152, a. Co. Litt. 121, b. note (6). A ide 
Accession; Adjunction: Appendant; Ap¬ 
purtenances; Appurtenant; Incident . 

Accessory Contract. One made for 
assuring the performance of a prior con¬ 
tract, either by the same parties or by 
others; such as suretyship, mortgages, and 
pledges. 

2. It is a general rule, that payment of 
the debt due, or the performance of a tiling 
required to be performed by the first or 
principal contract, is a full discharge of 
such accessory obligation. Potli. Ob. part. 
1, c. 1, s. 1, art. 2, n. 14. Id. n. 182, 186. 
See 8 Mass. 551; 15 Mass. 233 ; 17 Mass. 
419; 4 Pick. 11 ; 8 Pick. 522. 

3. An accessory agreement to guaranty 
an original contract, which is void, lias no 
binding effect. 6 Humph. 261. 

ACCIDENT. The happening of an 
event without the concurrence of the wil* 
of the person by whose agency it was caused : 
or the happening of an event without any 
human agency ; the burning of a house in 
consequence of a fire being made for 1 lie 
ordinary purpose of cooking or warming 
the house, which is an accident of the first 
kind : the burning of the same house by 
lightning would have been an accident of 
the second kind. 1 Fonb. Eq. 374, h, 
note. 

2. It frequently happens that a lessee 
covenants to repair, in which case he is 
bound to do so, although the promises be 
burned down without his fault. 1 11 ill. Ab. 
e. 15, s. 75. But if a penalty be annexed 
to the covenant, inevitable accident will ex¬ 
cuse the former, though not the latter. 1 
Dyer, 33, a. Neither the landlord nor the 
tenant is bound to rebuild a house burned 
down, unless it has been so expressly 
agreed. Amb. 619; 1 T. R. 708; 4 Paige, 
R. 355; 6 Mass. R. 67 ; 4 M’Cord, R. 
431; 3 Kent, Com. 373. 

3. In New Jersey, by statute, no action 
lies against any person on the ground that 
a fire began in a house or room occupied by 
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him, if accidental. But this does not affoct 
any covenant. 1 N. J. Rev. C. 210. 

Accident, practice. This term in chan¬ 
cery jurisprudence, signifies such unfore¬ 
seen events, misfortunes, losses, acts* or 
omissions, as are not the result of any negli¬ 
gence or misconduct in the party. Francis’ 
Max. M. 120, p. 87 ; 1 Story on Eq. § 78. 

Jeremy defines it as used in courts of 
equity, to be “ an occurrence in relation to 
a contract, which was not anticipated by 
the parties, when the same was entered into, 
and which gives an undue advantage to one 
of them over the other in a court of law.” 
Jer. on Eq. 358. This definition is ob¬ 
jected to, because as accidents may arise in 
relation to other things besides contracts, it 
is inaccurate in confining accidents to con¬ 
tracts ; besides, it does not exclude eases 
of unanticipated occurrences, resulting from 
the negligence or misconduct of the. party 
seeking relief. 1 Story on Eq. § 78, note 1. 

2. In general, courts of equity will re¬ 
lieve a party who cannot obtain justice in 
consequence of an accident, which will jus¬ 
tify the interposition of a court of equity. 
The jurisdiction being concurrent, will be 
maintained only, first, when a court of law 
cannot grant suitable relief; and, secondly, 
when the party has a conscientious title to 
relief. 

3. Many accidents are redressed in a 
court of law; as loss of deeds, mistakes in 
receipts and accounts, wrong payments, 
death, which makes it impossible to perforin 
a condition literally, and a multitude of 
other contingencies; and many caunot be 
redressed even in a court of equity; as if 
by accident a recovery is ill suffered, a con¬ 
tingent remainder destroyed, or a power of 
teasing omitted in a family settlement. 3 
Bl. Coin. 431. Vide, generally, Com. Dig. 
Chancery, 3 E 8 ; 1 Fonb. Eq. B. 1, c. 3, 
s. 7 ; Coop. Eq. PI. 129 ; 1 Chit. Pr. 408 ; 
Harr. Ch. Index, h. t.; Dane’s Ab. h. t.; 
Wheat. Dig. 48; Mitf. PI. Index, h. t.; 1 
Madd. Ch. Pr. 23; 10 Mod. R. 1, 3; 3 
Chit. Bl. Com. 426, n. 

ACCOMENDA, mar. law. In Italy, is 
a contract which takes place when an indi¬ 
vidual entrusts personal property with the 
master of a vessel, to be sold for their joint 
account. In such case, two contracts take 
lace ; first, the contract called mandatum , 
y which the owner of the property gives 
the master power to dispose of it; and the 
contract of partnership, in virtue of which, 
the prefits are to be divided between them. 


One party runs the risk of losing his capi¬ 
tal, the other his labor. If the sale pro¬ 
duces no more than first cost, the owner 
takes all the proceeds; it is only the profits 
which are to be divided. Eruer. on Mar. 
Loans, s. 5. 

ACCOMMODATION, com. law. That 
which is done by one merchant or other 
person for the convenience of some other, 
by accepting or endorsing his paper, or by 
lending him his notes or bills. 

2. In general the parties who havo 
drawn, endorsed or accepted bills or other 
commercial paper for the accommodation, 
of others, are, while in the hands of a 
holder who received them before they be¬ 
came due, other than the person for whom 
the accommodation was given, responsible 
as if they had received full value. Chit. 
Bills, 90, 91. See 4 Cranch, 141: 1 Ilam. 
413; 7 John. 361; 15 John. 355, 17 
John. 176 ; 9 Wend. 170 ; 2 Wliart. 344 ; 
5 Wend. 566; 8 Wend. 437; 2 Ilill, S. 
C. 362 ; 10 Conn. 308 ; 5 Munf. 381. 

Accommodation, contracts . An ami¬ 
cable agreement or composition between 
two contending parties. It differs from 
accord and satisfaction , which may take 
place without any difference having existed 
between the parties. 

ACCOMPLICE, crim. law. This terra 
includes in its meaning, all persons who 
have been concerned in the commission of 
a crime, all particepes ci'iminis , whether 
they are considered in strict legal propriety, 
as principals in the first or second degree, 
or merely as accessaries before or after the 
fact. Foster, 341; 1 Russell, 21; 4 Bl. 
Cora. 331; 1 Phil. Ev. 28; Merlin, Reper¬ 
toire, mot Complice. U. S. Dig. h. t. 

2. But in another sense, by the word 
accomplice is meant, one who not being a 
principal, is yet in some way concerned in 
the commission of a crime. It has been 
questioned, whether one who was an accom¬ 
plice to a suicide can be punished as such. 
A case occurred in Prussia where a soldier, 
at the request of his comrade, had cut the 
latter in pieces; for this he was tried capi¬ 
tally. In the year 1817, a young woman 
named Leruth received a recompense for 
aiding a man to kill himself. He put the 
point of a bistouri on his naked breast, and 
used the hand of the young woman to 
plunge it with greater force into his bosom; 
hearing 6dme noise he ordered her away. 
The man receiving effectual aid was soon 
cured of the wound which had been inflicted 
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ami she w:is tried ami convicted of having 
inflicted the wound, and punished by ten 
years' imprisonment. Lepage, Science du 
[Droit, eh. 2, art. 3, § 5. The case of Saul, 
the king of Israel, and his armor bearer, 
(1 Sam! xxxi. 4,) and of David and the 
Amelekite, (2 Sam. i. 2—16,) will doubt¬ 
less occur to the reader. 

ACCORD, in contracts. A satisfaction 
agreed upon between the party injuring and 
itie party injured, which when performed 
is a bar to all actions upon this account. 
3 111. Coni. 15 ; Bac. Abr. Accord. 

2. In order to make a good accord it is 
essential:— 

1. That the accord be legal. An agree¬ 
ment to drop a criminal prosecution as a 
satisfaction tor an assault and imprison¬ 
ment, is void. 5 East, 294. Sec 2 Wils. 
341 ; Cro. Eliz. 541. 

3. —2. It must be advantageous to the 
contracting party; hence restoring to the 
plaintiff his chattels, or his land, of which 
the defendant has wrongfully dispossessed 
him, will not be any consideration to sup¬ 
port a promise by the plaintiff not to sue 
him for those injuries. Bac. Abr. Accord, 
&c. A ; Perk. s. 749 ; Ever, 75 ; 5 East, 
R. 230 ; 1 Str. 11. 426 ; 2 f. 11. 24 ; 11 East, 
R. 390 ; 3 Ilawks, 11. 580 ; 2 Lift. R. 49 ; 
1 Stew. R. 476 ; 5 Dav, R. 360 ; 1 Root, 11. 
426 ; 3 Wend. R. 66 • 1 Wend. R. 164 ; 14 
Wend. II. 11C; 3 J. J. Marsh. 11. 497. 

4. —3. It must be certain; hence an 
agreement that the defendant shall relin¬ 
quish the possession of a house in satisfac¬ 
tion, Ac., is not valid, unless it is also 
agreed at what time it shall be relinquished. 
Yelv. 125. See 4 Mod. 88 ; 2 Johns. 342; 
3 Lev. 189. 

5. —4. The defendant must be 'privy to 
the contract. If therefore the consideration 
for the promise not to sue proceeds from 
another, the defendant is a stranger to the 
agreement, and the circumstance that the 
promise has been made to him will be of no 
avail. Str. 592; 6 John. R. 37; 3 Monr. 
R. 302; but in such case equity will grant 
relief by injunction. 3 Monr. R. 302 ; 5 
East, R. 294 ; 1 Smith’s R. 515 ; Cro. Eliz. 
541 ; 9 Co. 79, b; 3 Taunt. R. 117 : 5 Co. 
117, 

6. —5 The accord must be executed. 5 
Johns. R. 386 ; 3 Johns. Cas. 243; 16 
Johns. R. 86 ; 2 Wash. C. C. R. 180; 6 
Wend. R. 390 \ 5 N. H. Rep. 136 j‘ Com. 
Dig. Accord, B 4. 

7. Accord with satisfaction when com¬ 


pleted has two effects; it is a payment of 
the debt; and it is a species of sale of the 
thing given by the debtor to the croditor, 
in satisfaction ; but it differs from it in this, 
that it is not valid until the delivery of the 
article, and thore is no warranty of tho 
thing thus sold, except perhaps the title ; 
for in regard to this, it cannot be doubted, 
that if the debtor gave on an accord and 
satisfaction the goods of another, there 
would be no satisfaction. See Dation en 
paiement. 

See in general Com. Dig. h. t.; Bac. Ab* 
h. t.: Com. Dig. Pleader, 2 V 8 ; 5 East, 
R. 230 ; 4 Mod. 88; 1 Taunt. R, 428; 7 
East, It. 150; 1 J. B. Moore, 358, 460; 
2 Wils. R. 86; 6 Co. 43, b ; 3 Chit. Com. 
Law, 687 to 698 ; Harr. Dig. h. t. * 1 W. Bl. 
388 ; 2 T. R. 24 ; 2 Taunt. 141 ; 3 Taunt. 
117 ; 5 B. & A. 886 ; 2 Cliit. R. 303, 324; 
11 East, 390 ; 7 Price, 604 ; 2 Green 1. Ev. 
§ 28; 1 Bouv. Inst. n. 805; 3 Bouv. Inst, 
n. 2478-79-80-81. Vide Discharge of 
Obligations. 

ACCOUCHEMENT. The act of giving 
birth to a child. It is frequently important 
to prove the filiation of an individual; this 
may be done in several ways. The fact of 
the accouchement may be proved.by the di¬ 
rect testimony of one who was present, as a 
physician, a midwife, or other person. 1 
Bouv. Inst. n. 314. 

ACCOUNT, remedies. This is the name 
of a writ or action more properly called ac¬ 
count render. 

2. It is applicable to the ease of an 
unliquidated demand, against a person who 
is chargeable as bailiff or receiver. The 
use of it, is where the plaintiff wants an 
account and cannot give evidence of his 
right without it. 5 Taunt. 431. It is ne¬ 
cessary where the receipt was directed to a 
merchandising which makes an uncertainty 
of the nett remain, till the account is 
finished; or where a man is charged as 
bailiff, whereupon the certainty of his re¬ 
ceipt appears not till account. Hob. 209. 
See also 8 Cowen, R. 304 ; 9 Conn. R. 556; 

2 Day, R. 28 ; Kirby, 164 ; 3 Gill & John. 
388 ) 3 Verm. 485 ; 4 Watts, 420 } 8 Cowen, 
220. It is also the proper remedy by one 
partner against another. 15 S. & R. 153 ; 

3 Binn. 317 ; 10 S. & R. 220 ; 2 Conn. 425 , 

4 Verm. 137 j 1 Dali. 340 ; 2 Watts, 86. 

3. The interlocutory judgment in this 
action is ( quod computet) tha.t the defendant 
render an account upon which ‘ judgment, 
auditors are assigned to him to hear and 
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report his account. (Sec 1 Lutwych, 47 ; 
3 Leon. 149, for precedents.) As the prin¬ 
cipal object of the action is to compel a 
settlement of the account in the first in¬ 
stance, special bail cannot he demanded, 
(2 Roll. Rep. 53 ; 2 Keble, 404,) nor are 
damagos awarded upon the first judgment, 
nor given, except ratione inter pi acitafionis , 
(Cro. Eliz. 83; 5 Binn. 564 ; 24 Ed. 3. 16 ; 
18 Ed. 3. 55; Reg. Brev. 136 b,) although 
it is usual to conclude the count with a 
demand of damages. (Lib. Int. fo. 16. fo. 
20 ; 1 Lutw. 5L 58 ; 2 II. 7. 13.) The 
reason assigned for this rule, is, that it may 
be the defendant will not be found in arrear 
after he has accounted, and the court can¬ 
not know until the settlement of the account 
whether the plaintiff has been endamaged or 
not. 7 II. 6. 38. 

4. This action combines the properties 
of a legal and equitable action. The pro¬ 
ceedings up to the judgment quod computet , 
and subsequent to the account reported by 
the auditors are conducted upon the princi¬ 
ples of the common law. But the account 
is to be adjusted upon the most liberal 
principles of equity and good faith. (Per 
Herle, Ch. J. 3 Ed. 3. 10.) The court it 
is said are judges of the action—the auditors 
of the account, Bro. Ab. Aec. 48, and both 
are judges of record, 4 II. 6.17 ; Stat. West. 
2. e. 11. This action has received a liberal 
extension in Pennsylvania. 1 Dali. 339,340. 

5. The first judgment (quod computet) is 
enforced by a capias ad computandum where 
defendant refuses to appear before the au¬ 
ditors, upon which he may be held to bail, 
or in default of bail be made to account in 
prison. The final judgment quod recuperet 
is enforced by Ji . fa. or such other process 
as the law allows for the recovery of debts. 

6. If the defendant charged as bailiff is 
found in surplusage, no judgment can be 
entered thereon to recover the amount so 
found in his favor against the plaintiff, but 
as the auditors arc judges of record, he 
may bring an action of debt, or by some 
authorities a sci. fac. against the plaintiff, 
whereon he may have judgment and execu¬ 
tion against the plaintiff. Bee Palm. 512 ; 
2 Bulst. 277-8; 1 Leon. 219; 3 Keble 
Rep. 362: 1 Roll. Ab. 599, pi. 11; Bro. 
Ab. Acc. 62; 1 Roll. Rep. 87. See Bailiff, 
in account render. 

7. In those states where they have 
courts of chancery, this action is nearly su¬ 
perseded, by the better remedy which is 
given by a bill in equity, by which the 


complainant can elicit a discovery of the 
facts from the defendant under his oath, 
instead of relying merely on the evidence 
he may he able to produce. 9 John. R. 
470 ; 1 Paige, R. 41 ; 2 Caines’ ( as. Err. 
1, 38, 52 ; 1 J. J. Marsh. R. 82 ; Cooke, 11. 
420 ; 1 Yerg. R. 360 ; 2 John. Ch. R. 424 : 
10 John. R. 587; 2 Rand. R.449 ; 1 lien. & 
M. 9 ; 2M’Cord’s Ch. R. 469 ; 2 Leigh’s R. 6. 

8 . Courts of equity have concurrent juris¬ 
diction in matters of account with courts of 
law, and sometimes exclusive jurisdiction, 
at least in some respects; For example; if a 
plaintiff be entitled to an account, a court 
of equity will restrain the defendant from 
proceeding in a claim, the correctness of 
which cannot be ascertained until the ac¬ 
count be taken ; but not where the subject 
is matter of set-off. 1 Sch. & Lcf. 309; 
Eden on Injunct. 23, 24. 

9. When an account has voluntarily 
been stated between parties, an action of 
assumpsit may be maintained thereon. 3 
Bl. Com. 162 ; 8 Com. Dig. 7 : 1 Com. Dig. 
180 ; 2 lb. 468 ; 1 Vin. Ab. 135 ; Bao. Ab. 
h. t.; Doct. PI. 26; Yelv. 202; 1 Supp. to 
Yes. Jr. 117; 2 lb. 48,136. Vide 1 Binn. 
R. 191; 4 Dali. R. 434; Wliart. Dig. h. t.; 
3 Wils. 73, 94; 3 D. & R. 596; Bull. N. 
P. 128; 5 Taunt. 431; U. S. Dig. h. t.; 
2 Greenl. Ev. § 34—39. 

Account, practice. A statement of the 
receipts and payments of an executor, ad¬ 
ministrator, or other trustee, of the estate 
confided to him. 

2. Every one who administers the affairs 
of another is required at the end of his 
administration to render an account of his 
management of the same. Trustees of every 
description can, in genera], be compelled by 
courts of chancery to settle accounts, or 
otherwise fully^xecute their trusts. Where 
there are no courts of chancery, the courts 
of common law are usually invested with 
power for the same purposes by acts of 
legislation. When a party has had the 
property of another as his agent, he may be 
compelled at common law to account by an 
action of account render. 

3. An account is also the statement of 
two merchants or others who have dealt 
together, showing the debits and credits 
between them. 

Account-Book. A book kept by & 
merchant, trader, mechanic, or other per¬ 
son, in which are entered from time to time 
the transactions of his trade or business. 
Vide Books; En'ry; Original entry. 
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Accor NT Ci'URKNT. A running or open 
account between two persons. 

Accor NT in Hank, com . law . 1. A fund 
which merchants, traders and others, have 
deposited into the common cash of some 
bank, to be drawn out by checks from time 
to time as the owner or depositor may re¬ 
quire. 2. The statement of the amount 
deposited and drawn, which is kept in du¬ 
plicate, one in the depositor’s bank book, 
and the other in the books of the bank. 

Account Stated. The settlement of 
an account between the parties, by which a | 
balance is struck in favor of one of them, is 
called an account stated. 

2. An acknowledgment of a single item 
of debt due from the defendant to the j 
plaintiff, is sufficient to support a count on | 
an account stated. 13 East, 249 ; 5 M. & S. 
65. 

3. It is proposed to consider, 1st, by , 
whom an account may be stated ; 2d, the 
manner of stating the account; 3d, the 
declaration upon such an account ; 4th, 
the evidence. 

4. —1. An account may be stated by a 
man and his wife of the one part, and a 
third person; and unless there is an express 
promise to pay by the husband, Foster v. 
Allanson, 2 T. II. 483, the action must be 
brought against husband and wife. Drue v, 
Thorne, Aleyn, 72. A plaintiff cannot re¬ 
cover against a defendant upon an account 
stated by him, partly as administrator and 
partly in his own private capacity. Ilcrr- 
erden v . Palmer, Hob. 88. Persons want¬ 
ing a legal capacity to make a contract 
cannot, in general, state an account; as 
infants, Truman v. Hurst, 1 T. R. 40; and 
persons non compos mentis. 

5. A plaintiff may recover on an account 
stated with the defendant, including debts 
due from the defendant alone, and from the 
defendant and a deceased partner jointly. 
Richards t?. Heather, 1 B. & A. 29, and see 
Peake’s Ev. 257. A settlement between 
partners, and striking a balance, will.enable 
a plaintiff to maintain an action on such 
stated account for the balance due him, 
Ozeas v . Johnson, 4 Dali. 434; S. C. 1 
Binn. 191 ; S. P. Andrews v. Allen, 9 S. 
& R. 241; and see Lamclere v. Caze, 1 W. 
C. C. R. 435. 

6. —2. It is sufficient, although the ac¬ 
count be stated of that which is due to the 
plaintiff only, without making any deduc¬ 
tion for any counter-claim for the defend¬ 
ant, Styart v. Rowland, 1 Show. 215. It id 
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not essential that there should be cross de- 
i niands between the parties, or that the de¬ 
fendant’s acknowledgment that a certain 
sum was due from him to the plaintiff, should 
relate to more than a single debt or trans¬ 
action. 5 Maule & Selw. 65 ; Knowles ct 
al. 13 East, 249. The acknowledgment by 
the defendant that a certain sum is due, 
creates an implied promise to pay the 
amount. Milward v . Ingraham, 2 Mod. 44 ; 
Foster v. Allanson, 2 T. It. 480. 

7. —3. A count on an account stated 
is almost invariably inserted in declarations 
in assumpsit for the recovery of a pecuniary 
demand. See form, 1 Chit. PI. 330. It is 
advisable, generally, to insert such a count, 
Milward v. Ingraham, 2 Mod. 44 ; Trueman 
v. Hurst, 1 T. R. 42; unless the action be 
against persons who arc incapable in law to 
state an account. It is not necessary to 
set forth the subject-matter of the original 
debt, Milward v. Ingraham, 2 Mod. 44 ; 
nor is the sum alleged to be due material. 
Rolls v . Barnes, 1 Bla. Rep. Go ; S. C. 1 
Burr. 9. 

8 . —4. The count upon an account stated , 
is supported by evidence of an acknowledg¬ 
ment on the part of the defendant of money 
due to the plaintiff, upon an account between 
thorn. But the sum must have been stated 
between the parties; it is not sufficient that 
the balance may bo deduced from partner¬ 
ship books. Andrews v. Allen, 9 S. &. R. 
241, It is unnecessary to prove the items 
of which the account consists; it is sufficient 
to prove some existing antecedent debt 
or demand between the parties respecting 
which an account was stated, 5 Moore, 105 ; 
4 B. & C. 235, 242; G D. & R. 306; and 
that a balance was struck and agreed upon ; 
Bartlet v. Emery, 1 T. R. 42, n; for the 
stating cf the account is the consideration 
of the promise. Bull. N. P. 129. An ac 
count stated docs not alter the original debt , 
Aleyn, 72; and it seems not to be conclu¬ 
sive against the party admitting the balancu 
against him. 1 T. R. 42. He would proba¬ 
bly be allowed to show a gross error or 
mistake in the account, if he could adduce 
clear evidence to that effect. See 1 Esp. 
R. 159. And see generally tit. Partners ; 
Chit. Contr. 197; Stark. Ev. 123; 1 Chit. 
PI. 343. 

9. In courts of equity when a bill for 
an account has been filed, it is a good de¬ 
fence that the parties have already in writing 
stated and adjusted the items of the account, 
and struck a balance; for then an action 
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lies at law, and there is no ground for the 
interference of a court of equity. 1 Atk. 
1 : 2 Frcein. 62: 4 Cranch, 306; 11 Wheat. 
237; 9 Ves. 265; 2 Bro. Ch. R. 310; 3 
Bro. Ch. R. 266; 1 Cox, 435. 

10. But if there has been any mistake, 
omission, fraud, or undue advantage, by 
which the account stated is in fact vitiated, 
and the balance incorrectly fixed, a court 
of equity will open it, and allow it to be re¬ 
examined; and where there has been gross 
fraud it will direct the whole account to be 
opened and examined de novo. Fonbl. Eq. 
b. 1, c. 1 § 3, note (f); 1 John. Ch. R. 
550. 

11 . . Sometimes the court will allow the 
account to stand, with liberty to the plaintiff 
to surcharge and falsify it; the effect of 
this is, to leave the account in full force and 
vigor, as a stated aceount, except so far as 
it can be impugned by the opposing party. 
2 Ves. 565; 11 Wheat. 237. See Falsifi¬ 
cation; Surcharge. 

Account of Sales, comm. law. An ac¬ 
count delivered by one merchant or trades¬ 
man to another, or by a factor to his 
principal, of the disposal, charges, commis¬ 
sions and net proceeds of certain merchandise 
consigned to such merchant, tradesman * or 
factor, to be sold. 

ACCOUNTANT. This word has several 
significations: 1. One who is versed in 
accounts; 2. A person or officer appointed 
to keep the accounts of a public company; 
3. He who renders to another or to a court 
a just and detailed statement of the adminis¬ 
tration of property which he holds as trustee, 
executor, administrator or guardian. Vide 
16 Vin. Ab. 155. 

ACCOUPLE. To accouple is to marry. 
See Ne unques accowple. 

TO ACCREDIT, international law. 
The act by which a diplomatic agent is ac¬ 
knowledged by the government near which 
he is sent. This at once makes his public 
character known, and becomes his protec¬ 
tion. 

ACCRETION. The increase of land by 
the washing of the seas or rivers. Hale, De 
Jure Maris, 14. Vide Alluvion; Avulsion . 

TO ACCRUE. Literally to grow to; 
as the interest accrues on the principal. 
Accruing costs are those which become due 
and are created after judgment; as the costs 
of an execution. 

2 . To accrue means also to arise, to 
happen, to come to pass; as the statute of 
limitations docs not commence running until 


the cause of action has accrued. 1 Bouv. 
Inst. n. 861; 2 Rawle, 277; 10 Watte, 363; 
Bac. Abr. Limitation of Actions, I) 3. 
ACCUMULATIVE JUDGMENT. A 

second or additional judgment given a gainst 
one who has been convicted, the execution 
or effect of which is to commence after the 
first has expired; as, where a man is sen¬ 
tenced *to an imprisonment for six months 
on conviction of larcen} r , and, afterwards, 
lie is convicted of burglary, he may be sen¬ 
tenced to undergo an imprisonment for the 
latter crime, to commence after the expira¬ 
tion of the first imprisonment; this is called 
an accumulative judgment. 

ACCUSED. One who is charged with 
a crime or misdemeanor. 

ACCUSATION, crim. law . A charge 
made to a competent officer against one who 
has committed a crime or misdemeanor, so 
that he may be brought to justice and 
punishment. 

2. A neglect to accuse may in some cases 
be considered a misdemeanor, or misprision, 
(q. v.) 1 Bro. Civ. Law, 247; 2 Id. 389; 
Inst. lib. 4, tit. 18. 

3. It is a rule that no man is bound to 
accuse himself, or to testify against himself 
in a criminal case. Accusare nemo sc debet 
nisi coram Deo. Vide Evidence; Interest; 
Witness. 

ACCUSER. One who makes an accusa¬ 
tion. 

ACHAT. This French word signifies a 
purchase. It is used in some of our law 
books, as well as acketor , a purchaser, which 
in some ancient statutes means purveyor. 
Stat. 36 Edw. III. 

ACHERSET, obsolete. An ancient En¬ 
glish measure of grain, supposed to be the 
same with their quarter or cidit bushels. 

ACKNOWLEDGMENT, con veynneing. 
The act of the grantor going before a 
competent officer, and declaring the instru¬ 
ment to be his act or deed, and desiring tliG 
same to be recorded as such. The certifi¬ 
cate of the officer on the instrument, that 
such a declaration has been made to him, is 
also called an acknowledgment. The ac¬ 
knowledgment or due proof of the instrument 
by witnesses, must be made before it can be 
put upon record. 

2. Below will be found the law of the 
several states relating to the officer before 
whom the acknowledgment must be made. 
Justice requires that credit should be here 
given for the valuable information which 
has been derived on this subject from Mr. 
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Hilliard's Abridgment of the American Law 
of Real Property, and from Griffith’s Regis¬ 
ter. Much valuable information has also 
been received on this subject from the 
correspondents of the author. 

8 . .Habama. Before one of the judges 
of the superior court, or any one of the 
justices of the county court; Act of March 8, 
1803: or before any one of the superior judges 
or justices of the quorum of the territory 
'state): Act of Pec. 12, 1812; or before 
the clerks of the circuit and county courts, 
within their respective counties; Act of 
Nov. 21, 1818: or any two justices of the 
peace: Act of Pec. 17, 1819: or clerks of 
the circuit courts, for deeds conveying 
lands anvwherc in the state; Act of Janu- 
ary 6, 1831; or before any notary public, 
Id. sec. 2; or before one justice of the 
peace; Act of January 5, 183G; or before 
the clerks of the county courts; Act of Feb. 
1, 1839. See Aikin’s Pig. 88, 89, 90, 91, 
616; Meek’s Suppl. 86. 

4. When the acknowledgment is out of 

c 

the state, in one of the United States or 
territories thereof, it may be made before 
the chief justice or any associate judge of 
the supreme court of the United States, or 
any judge or justice of the superior court 
of any state or .territory in the Union. 
Aikin’s Pig. 89. 

5. When it is made out of the United 
States, it may be made before and certified 
by any court of law, mayor or other chief 
magistrate of any city, borough or corpora¬ 
tion of the kingdom, state, nation, or colony, 
where it is made. Act of March 3, 1803. 

6 . When a feme covert is a grantor, the 
officer must certify that she was examined 
“separately and apart from her said hus¬ 
band, and that on such private examination, 
she acknowledged that she signed, sealed 
and delivered the deed as her voluntary act 
and deed, freely and without any threat, 
fear, or compulsion, of her said husband.” 

7. Arkansas. The proof or acknow¬ 
ledgment of every deed or instrument of 
writing, for the conveyance of real estate, 
shall be taken by some one of the following 
courts or officers: 1. When acknowledged 
or proven within this state, before the su¬ 
preme court, the circuit court, or either of 
the judges thereof, or of the clerk of either 
of the said courts, or before the county 
court, or the judge thereof, or before any 
justice of the peace or notary public. 

8 . —2. When acknowledged or proven 
without this state, and within the United 


States or their territories, before any court 
of the United States, or of any state or ter¬ 
ritory having a seal, or the clerk of any 
such court, or before the mayor of any city 
or town, or the chief officer of any city or 
town having a seal of office. 

9. —3. When acknowledged or proven 
without the United States, before any court 
of any state, kingdom or empire having a 
seal, or any mayor or chief officer of any 
city or town having an official seal, or be¬ 
fore any officer of any foreign country, who 
by the laws of such country, is authorized 
to take probate of the conveyance of real 
estate of his own country, if such officer 
has by law an official seal. 

10. The conveyance of any real estate 
by any married woman, or the relinquish¬ 
ment of her dower in any of her husband’s 
real estate, shall be authenticated, and the 
title passed, by such married woman volun¬ 
tarily appearing before the proper court or 
officer, and, in the absence of her husband, 
declaring that she had of her own free will 
executed the deed or instrument in question, 
or that she had signed and scaled the re¬ 
linquishment of dower for the purposes 
therein contained and set forth, without any 
compulsion or undue influence of her hus¬ 
band. Act of Nov. 30, 1837, s. 13, 21; 
Rev. Stat. 190, 191. 

11. In cases of acknowledgment or 
proof of deeds or conveyances of real 
estate taken within the United States or 
territories thereof, when taken before a 
court or officer, having a seal of office, such 
deed or conveyance shall be attested under 
such seal of office: and if such officer have 
no seal of office, then under the official sig¬ 
nature of such officer. Idem, s. 14; Rev. 
Stat. 190. 

12 . In all cases of deeds and convey¬ 
ances proven or acknowledged witbout the 
United States or their territories, such ac¬ 
knowledgment or proof must be attested un¬ 
der the official seal of the court, or officer be¬ 
fore whom such probate is had. Idem, s. 15. 

13. Every court or officer that shall 
take the proof or acknowledgment of any 
deed or conveyance of real estate, or the 
relinquishment of dower of any married wo¬ 
man in any conveyance of the estate of her 
husband, shall grant a certificate thereof, 
and cause such certificate to be endorsed on 
the said deed, instrument, conveyance, or re¬ 
linquishment of dower, which certificate shall 
be signed by the clerk of the court wher® 
the probate is taken in court, or by the offi- 
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cer before whom the same is taken and 
sealed, if he have a seal of office. Idem, s. 16. 

14. Connecticut. In this state, deeds 
must be acknowledged before a judge of the 
supreme or district court of the United 
States, or the supreme or superior court, 
or court of common pleas or county court 
of this state, or a notary public. 

15. When the acknowledgment is made 
in another state or territory of the United 
States, it must be before some officer or 
commissioner having power to take acknow¬ 
ledgments there. 

16. When made out of the United 
States before a resident American consul, 
a justice of the peace, or notary public, no 
different form is used, and no different ex¬ 
amination of a feme covert from others. 
Sec Act of 1828; Act of 1838; 1 Hill. 
Ab. c. 34, s. 82. 

17. Delaware . Before the supreme j 
court, or the court of common pleas of any > 
county, or a judge of cither court, or the 
chancellor, or two justices of the peace of 
the same county. 

18. The certificate of an acknowledg- 
inent in court must be under the seal of the 
court. 

19. A feme covert may also make her 
acknowledgment before the same officers, 
who are to examine her separately from her 
husband. 

20. An acknowledgment out of the 
state, may be made before a judge of any 
court of the United States, the chancellor 
or judge of a court of record, of the said 
court itself, or the chief officer of a city or 
borough, the certificate to be under the offi¬ 
cial seal; if by a judge, thd seal to be 
affixed to his certificate, or to that of the 
clerk or keeper of the seal. Commissioners 
appointed in other states may also take ac¬ 
knowledgments. 2 Hill. Ab. 441; Griff. 
Reg. h. t. 

21. Florida. Deeds and mortgages 
must be acknowledged within the state be¬ 
fore the officer authorized by law to record 
the same, or before some judicial officers of 
this state. Out of the state , but within 
some other state or territory of the United 
States, before a commissioner of Florida, 
appointed under the act passed January 24, 
1831 ; and where there is no commissioner, 
or he is unable to attend, before the chief 
justice, judge, presiding judge, or president 
of any court of record of the United States 
or of any state or territory thereof having 
a seal and a clerk or prothonotary. The 


certificate must show, first, that the acknow 
ledgment was taken within the territorial 
jurisdiction of the officer; secondly, the 
court of which he is such officer. And it 
must be accompanied by the certificate of 
the clerk or prothonotary of the court of 
[ which he is judge, justice or president, un¬ 
der the vscal of said court that he is duly 
appointed and authorized as such. Out of 
the United States. If in Europe, or in 
North or South America, before any minis¬ 
ter plenipotentiary, or minister extraordi¬ 
nary, or any charge d’affaires, or consul of 
the United States, resident or accredited 
there. If in any part of Great Britain and 
Ireland, or the dominions thereunto belong¬ 
ing, before the consul of the United States, 
resident or accredited therein, or before the 
mayor or other chief magistrate of London, 
Bristol, Liverpool, Dublin or Edinburgh, 
the certificate to be under the hand and 
seal of the officer. In any other place out 
of the United States, where there is no 
public minister, consul or vice consul, com¬ 
mercial agent or vice commercial agent of 
the United States, before two subscribing 
witnesses and officers of such place, and the 
identity of such civil officer and credibility, 
shall be certified by a consul or vice eonsul 
j of the United States, of the government of 
which such place is a part. 

22 . The certificate of acknowledgment 
of a married woman must state that she was 
examined apart from her husband, that she 
executed such deeds, &c,, freely and whh- 
out any fear or compulsion of her husband. 

23. Georgia . Deeds of conveyance of 
land in the state must be executed in the 
presence of two witnesses, and proved be¬ 
fore & justice of the peace, a justice of the 
inferior court, or one of the judges of the 
superior courts. If executed in the pre¬ 
sence of one witness and a magistrate, no 
probate is required. Prince’s Dig. 1G2; 

1 Laws of Geo. 115. 

24. When out of the state, but in the 
United States, they may be proved by affi¬ 
davit of one or more of the witnesses thereto, 
before any governor, chief justice, mayor, 
or other justice, of either of the United 
States, and certified accordingly, and trans¬ 
mitted under the common or public seal of 
the state, court, city or place, where the 
same is taken. The affidavit must express 
the place of the affidant’s abode. Idem. 

25. There is no state law directing bow 
the acknowledgment shall be made when il 
is' made out of the United States. 
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26. By an act of the legislature passed 
in 1826, the widow is barred of her dower 
in all lands of her deceased husband, that 
he aliens or conveys away during the cover¬ 
ture, except such lands as he acquired by 
his intermarriage with his wife; so that 
no relinquishment of dower by the wife is 
necessary, unless the lands came to her 
h us baud by her. Prince’s Dig. 249; 
4 Laws of Geo. 217. The magistrate 
should certifv that the wife did dec ha re 
that freely, and without compulsion, she 
signed, sealed and delivered the instru¬ 
ment of writing between the parties, (naming 
them,) and that she did renounce all title 
or claim to dower, that she might claim or 
be entitled to after death of her husband, 
(naming him.) 1 Laws of Geo. 112; 
Prince’s Dig. 160. 

27. Indiana . Before the recorder of 
the county in which the lands may be situ¬ 
ate, or one of the judges of the supreme 
court of this state, or before one of the 
judges of the circuit court, or some justice 
of the peace of the county within which the 
estate may be situate, before notaries public, 
or before probate judges. Ind. Rev. Stat. 
c. 44, s. 7 ; Id. eh. 74; Act of Feb. 24, 
1840. 

28. All deeds and conveyances made 
and executed by any person without this 
state and brought within it to be recorded, 
the acknowledgment having been lawfully 
made before any judge or justice of the 
peace of the proper county in which such 
deed may have been made and executed, 
and certified under the seal of such county 
by the proper officer, shall be valid and 
effectual in law. Rev. Code, c. 44, s. 11; 
App. Jan. 24, 1831. 

29. When acknowledged by a feme co¬ 
vert, it must be certified that she was ex¬ 
amined separate and apart from her husband; 
that the full contents of the deed were made 
known to her; that she did then and there 
declare that she had, as her own voluntary 
act and deed, signed, sealed and executed 
the said deed of her own free will and ac¬ 
cord, without any fear or compulsion from 
her said husband. 

30. Illinois . Before a judge or justice 
of the supreme or district courts of the Uni¬ 
ted States, a commissioner authorized to 
take acknowledgments,^ judge or justice of 
the supreme, superior or district court of 
any of the United States or territories, a 
justice of the peace, the clerk of a court of 
record, mayor of a city, or notary public; 


the last three, shall give a certificate under 
their official seal. 

31. The certificate must state that the 
party is known to the officer, or that his 
identity has been proved by a credible wit¬ 
ness, naming him. When the acknowledg¬ 
ment is taken by a justice of the peace of 
the state, residing in the county where 
the lands lie, no other certificate is required 
than his own; when lie resides in another 
county, there shall be a certificate of tile 
clerk of the county commissioners’ court of 
the proper county , under seal, to his official 
capacity. 

32. When the justice of the peace taking 
the acknowledgment resides out of the 
state, there shall be added to the deed a 
certificate of the proper clerk , that the per¬ 
son officiating is a justice of the peace. 

33. The deed of a feme covert is ac¬ 
knowledged before the same officers. The 
certificate must state that she is known 
to the officer, or that her identity has been 
proved by a witness who must be named ; 
that the officer informed her of the contents 
of the deed; that she was separately ex¬ 
amined ; that she acknowledged the execu¬ 
tion and release to be made freely, volun¬ 
tarily, and without the compulsion of her 
husband. 

34. When the husband and wife reside 
in the state, and the latter is over eighteen 
years of age, she may convey her lands; 
with formalities substanially the same as 
those used in a release of dower; she ac¬ 
knowledges the instrument to be her act and 
deed , and that she does not wish to retract. 

35. When she resides out of the state, 
if over eighteen, she may join her husband 
in any writing relating to lands in the state, 
in which case her acknowledgment is the 
same as if she were a feme sole. Ill. Rev. 
L. 135—8; 2 Hill. Ab. 455, 6. 

36. Kentucky. Acknowledgments taken 
in the state must be before the clerk of a 
county court, clerk of the general court, or 
clerk of the court of appeals. 4 Litt. L. of 
K. 165 ; or before two justices of the peace, 
1 Litt. L. of K. 152; or before the mayor 
of the city of Louisville. Acts of 1828, p. 
219, s. 12. 

37. When in another state or territory 
of the United States, before two justices of 
the peace, 1 Litt. L. of Iv. 152; or before 
any court of law, mayor, or other chief ma¬ 
gistrate of any city, town or corporation of 
the county where the grantors dwell, Id. 
567 ; or before any justice or judge of a 
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superior or inferior court of law. Acts of 

1831, p. 128. 

38. When made out of the United States, 
before a mayor of a city, or consul of the 
U. S. residing there, or before the chief 
magistrate of such state or country, to be 
authenticated in the usual manner such offi¬ 
cers authenticate their official acts. Acts 
of 1831, p. 128, s. 5. 

39. When a feme covert acknowledges 
the deed, the certificate must state that she 
was examined by the officer separate and 
apart from her husband, that she declared 
that she did freely and willingly seal and 
deliver the said writing, and wishes not to 
retract it, and acknowledged the said writing 
again shown and explained to her, to be her 
act and deed, and consents that the same 
may be recorded. 

40. Maine. Before a justice of the 
peace in this state, or any justice of the 
peace, magistrate, or notary public, within 
the United States, or any commissioner ap¬ 
pointed for that purpose by the governor of 
this state, or before any minister or consul 
of the United States, or notary public in 
any foreign country. Rev. St. t. 7, c. 91, 
§ 7 ; 6 Pick. 86. 

41. No peculiar form for the certificate 
of acknowledgment is prescribed ; it is re¬ 
quired that the husband join m the deed. 
“ The joint deed of husband and wife shall 
be effectual to convey her real estate, but 
not to bind her to any covenant or estoppel 
therein.” Rev. St. t. 7, c. 91, § 5. 

42. Maryland . Before two justices of 
the peace of the county where the lands 
lie, or where the grantor lives, or before 
a judge of the county court of the former 
county, or the mayor of Annapolis for 
Anne Arundel county. When the acknow¬ 
ledgment is made in another county than 
that in which the lands are situated, and 
in which the party lives, the clerk of the 
court must certify under the court seal, the 
official capacity of the acting justices or 
judge. 

43. When the grantor resides out of 
the state, a commission issues on applica¬ 
tion of the purchaser, and with the written 
consent of the grantor, from the clerk of 
the county court where the land lies, to two 
or more commissioners at the grantee’s resi¬ 
dence; any two of whom may take the 
acknowledgment, and shall certify it under 
seal, and return the commission to be re¬ 
corded with the deed; or the grantor may 
empower an attorney in the state to acknow¬ 


ledge for him, the power to be incorporated 
in the deed, or annexed to it, and proved 
by a subscribing witness before the county 
court, or two justices of the peace where the 
land lies, or a district judge, or the governor 
or a mayor, notary public, eourt or judge 
thereof, of the place where it is executed; 
in each case the certificate to be under an 
official seal. By the acts of 1825, c. 58, 
and 1830, e. 164, the acknowledgment in 
another state may be before a judge of the 
U. S. or a judge of a eourt of record of the 
state and county where the grantor may be 
—the clerk to certify under seal, the official 
character of the magistrate. 

44. By the act of 1837, e. 97, commis¬ 
sioners may be appointed by authority of 
the state, who shall reside in the other 
states or territories of the United States, 
who shall be authorized to take acknowledg¬ 
ment of deeds. The act of 1831, c. 205, 
requires that the officer shall certify his 
knowledge of the parties. 

45. The acknowledgment of a feme co¬ 
vert must be made separate and apart from 
her husband. 2 llill. Ab. 442 ; Griff. Reg. 
h. t. See also, 7 Gill k J. 480; 2 Gill. & 
J. 173; 6 Harr. & J. 336; 3 Ilarr. & J. 
371; 1 Harr. & J. 178; 4 Harr. & M’H. 
222 . 

46. Massachusetts . Before a justice of 
the peace or magistrate out of the state. It 
has been held that an American consul at 
a foreign port is a magistrate. 13 Pick. R. 
523. An acknowledgment by one of two 
grantors has been held sufficient to authorize 
the registration of a deed ; and a wife need 
not, therefore, acknowledge the conveyance 
when she joins with her husband. 2 Hill. 
Ab. c. 34, s. 45. 

47. Michigan . Before a judge of a 
court of record, notary public, justice of the 
peace, or master in chancery; and in case 
of the death of the grantor, or his departure 
from the state, it may be proved by one of 
the subscribing witnesses before any court 
of record in the state. Rev. St. 208; 
Laws of 1840, p. 166. 

48. When the deed is acknowledged 
out of the state of Michigan, but in the 
United States, or any of the territories of 
the U. S., it is to be acknowledged accord¬ 
ing to the laws of such state or territory, 
with a certificate of the proper county clerk, 
under his seal of office, that such deed is 
executed according to the laws of such 
state or territory, attached thereto. 

49. When acknowledged in a foreign 
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country, it may be executed according to 
the laws of such foreign country, but it 
must in such case be acknowledged before 
a minister plenipotentiary, consul, or charge 
d’affaires of the United States; and the 
acknowledgment must be certified by the 
officer before whom the same was taken. 
Laws of 1840, p. 166, sec. 2 and 3. 

50. When the acknowledgment is*made 
by a feme covert, the certificate must state 
that on a private examination of such feme 
covert, separate and apart from her hus¬ 
band, she acknowledged that she executed 
the deed without fear or compulsion from 
any one. Laws of 1840, p. 167, sec. 4. 

51. Mississippi. When in the state, 
deeds may be acknowledged, or proved by 
one or more of the subscribing witnesses to 
them, before any judge of the high court 
of errors and appeals, or a judge of the 
circuit courts, or judge of probate, and 
certified by such judge; or before any 
notary public, or clerk of any court of 
record in this state, and certified by such 
notary or clerk under the seal of his office; 
How. & Hutch, c. 34, s. 99, p. 368, Law 
of 1833; or before any justice of that 
county, where the land, or any part thereof, 
is situated; lb. p. 343, s. 1, Law of 1822 ; 
or before any member of the board of 
police, in his respective county. Ib. p. 
445, c. 38, s. 50, Law of 1838. 

52. When in another state or territory 
of the United States, such deeds must be 
acknowledged, or proved as aforesaid, be¬ 
fore a judge of the supreme court or of 
the district courts of the United States, or 
before any judge of the supreme or superior 
court of any state or territory in the Union ; 
How. & Hutch. 346, c. 34, s. 13, Law of 
1832; or before and certified by any judge 
of any inferior or county court of record, 
or before any justice of the peace of the 
state or territory and county, wherein such 
person or witness or witnesses may then be 
or reside, and authenticated by the certifi¬ 
cate of the clerk or register of the superior 
county or circuit court of such county, 
with a seal of his office thereto affixed ; or 
if taken before or certified by a justice of 
the peace, shall be authenticated by the 
certificate of either the clerk of the said 
inferior or county court of record of such 
county, with the seal of his office thereto 
affixed. Laws of Mississippi, Jan. 27, 
1841, p. 132. 

53. When out of the United States, 
such acknowledgment, or proof as afore¬ 


said, must be made before any court of law, 
or mayor, or other chief magistrate of any 
city, borough or corporation of such foreign 
kingdom, state, nation, or colony, in which 
the said parties or witnesses reside ; certified 
by the court, mayor, or chief magistrate, in 
a manner such acts are usually authenti¬ 
cated by him. How. & Hutch, 346, c. 34, 
s. 14, Law of 1822. 

54. When made by a feme covert, the 
certificate must state that she made previous 
acknowledgment, on a private examination, 
apart from her husband, before the proper 
officer, that she sealed and delivered the 
same as her act and deed, freely, without, 
any fear, threat or compulsion of her hus¬ 
band. How. & Hutch. 347, c. 34, s. 19, 
Law 1822. 

55. Missouri, In the state, before some 
court having a seal, or sonic judge, justice 
or clerk thereof, or a justice of the peace in 
the county where the land lies. llcv. 
Code, 1835, § 8, p. 120. 

56. Out of the state, but in the United 
States, before any court of the United States, 
or of any state or territory, having a seal, 
or the clerk thereof. Id. cl. 2. 

57. Out of the United States, before 
any court of any state, kingdom or em¬ 
pire having a seal, or the mayor of any 
city having an official seal. 

58. Every court or officer taking the 
acknowledgment of such instrument or re¬ 
linquishment iof dower or the deed of the 
wife of the husband’s land, shall endorse a 
certificate thereof upon the instrument; 
w f hcn made before a court, the certificate 
shall be under its seal; if by a clerk, un¬ 
der his hand and the seal of the court; 
when before an officer having an official 
seal, under his hand and seal; when by an 
officer having no seal, under his hand. The 
certificate must state that the party w T as 
personally knowm to the judge or other 
officer as the signer, or proved to be such 
by two credible witnesses. Misso. St. 120— 
122 ; 2 Hill. Ab. 453; Griff, h. t. 

59. When the acknowlcd"merit is made 

v_> 

by a feme covert, releasing her dower, the 
certificate must state that she is personally 
known to a judge of the court, or the officer 
before whom the deed is acknowledged, or 
that her identity was proved by two credible 
witnesses; it must also state that she was 
informed of the contents of the deed; that 
it w r as acknowledged separate and apart 
from her husband; that she releases her 
dower freely without compulsion or undue 
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influence of her husband. Ib. In the con¬ 
veyance of her own lands, the acknow¬ 
ledgment may be made before any court 
authorized to take acknowledgments. It 
must be done as in the cases of release of 
dower, and have a similar certificate. Ib. 

60. New Hampshire . Before a justice 
of the peace or a notary public ; and the 
acknowledgment of a deed before a notary 
public in another state is good. 2 N. II. Rep. 
420 ; 2 Ilill. Ab. c. 34, s. 61. 

61. New Jersey . In the state, before 
the chancellor, a justice of the supreme 
court of this state, a master in chancery, 
or a judge of any inferior court of common 
pleas, whether in the same or a different 
county; Rev. Laws, 458, Act of June 7, 
1790 ; or before a commissioner for taking 
the acknowledgments or proofs of deeds, 
two of whom arc appointed by the legisla¬ 
ture in each township, wdio are authorized 
to take acknowledgments or proofs of deeds 
in any part of the state. Rev. Laws, 748, 
Act of June 5, 1820. 

62. In another state or territory of the 
United States, before a judge of the su¬ 
preme court of the United States, or a dis¬ 
trict judge of the United States, or any 
judge or justice of the supreme or superior 
court of any state in the Union ; Rev. Laws, 
459, Act of June 7, 1799 ; or before any 
mayor or other chief magistrate of any city 
in any other state or territory of the U. S., 
and duly certified under the seal of such 
city; or before a judge of any superior 
court, or court of common pleas of any 
state or territory; when taken before a 
judge of a court of common pleas, it must 
be accompanied by a certificate under the 
great seal of the state, or the seal of the 
county court in which it is made, that he is 
such officer ; Rev. Laws, 747, Act of June 
5,1820; or before a commissioner appointed 
by the governor, who resides in such state ; 
Harr. Comp. 158, Act of December 27, 
1826 ; two of whom may be appointed for 
each of the States of New York and Penn¬ 
sylvania. Elmer’s Dig. Act of Nov. 3, 
1836. 

63. When made out of the United 
States, the acknowledgment may be before 
any court of law, or mayor, or other ma¬ 
gistrate, of any city, borough or corpora¬ 
tion of a foreign kingdom, state, nation or 
colony, in whieh the party or his witnesses 
reside, certified by the said court, mayor, or 
chief magistrate, in the manner in which 
such acts are usually authenticated by him. 


Rev. Laws, 459, Act of June 7,1799. The 
certificate in all cases must state that the 
officer who makes it, first made known the 
contents of the deed to the person making 
the acknowledgment, and that lie was satis¬ 
fied such person was the grantor mentioned 
in the deed. Rev. Laws, 749, Act of 
June 5, 1820. 

64. When the acknowledgment is made 
by a feme covert, the certificate must state 
that on a private examination, apart from 
her husband, before a proper officer, (ut 
supra,) she acknowledged that she signed, 
sealed, and delivered the deed, as her volun¬ 
tary act and deed, freely, without any fear, 
threats or compulsion of her husband. 
Rev. Laws, 459, Act of June 7, 1799. 

65. New York. Before the chancellor 
or justice of the supreme court, circuit 
judge, supreme court commissioner, judge 
of the county court, mayor or recorder of a 
city, or commissioner of deeds ; a county 
judge or commissioner of deeds for a city 
or county, not to act out of the same. 

66 . When the party resides in another 
state, before a judge of the United States, 
or a judge or justice of the supreme, supe¬ 
rior or circuit court of any state or territory 
of the United States, within his own juris¬ 
diction. By a statute passed in 1840, chap. 
290, the governor is authorized to appoint 
commissioners in other states, to take the 
acknowledgment and proof of deeds and 
other instruments. 

67. When the party is in Europe or' 
other parts of America, before a resident 
minister or charge d’affaires of the United 
States; in France, before the United States’ 
consul at Paris; in Russia, before the same 
officer at St. Petersburg; in the B ritish do¬ 
minions, before the Lord Mayor of London, 
the chief magistrate of Dublin, Edinburgh 
or Liverpool, or the United States’ consul 
at London. The certificate to be under the 
hand and official seal of such officer. It 
may also be made before any person spe¬ 
cially authorized by the court of chancery 
of this state. 

G8. The officer must in all cases be 
satisfied of the identity of the party, either 
from his own knowledge or from the oath 
or affirmation of a witness, who is to bo 
named in the certificate. 

69. A feme covert must be priyatcly 
examined ; but if out of the state this is un¬ 
necessary. 2 Hill. Ab. 434 ; Griff. Reg. h. t 

*70. By the act passed April 7, 1848, 
it is provided, that:— 
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^ 1. The proof or acknowledgment of official character of the judge: or before a 
any deed or other written instrument re- commissioner appointed by the governor of 
quired to be proved or acknowledged, in this state according to law. 1 llev. Stat. o* 
order to entitle the same to be recorded, or 37, s. 5. 

read in evidence, when made by any person : 74. When out of the United States, the 

residing out of this state, and within any deeds must be acknowledged, or proved, 
other state or territory of the United before the chief magistrate of some city, 
States, muv be made before any officer of town, or corporation of the countries where 
such state or territory, authorized by the the said deeds were executed ; or before 
laws thereof to take the proof and acknow- some ambassador, publio minister, consul, 
led<rment of deeds ; and when so taken and or commercial agent, with proper certificates 
certified as by the act is provided, shall be under their official seals; 1 Rev. Stat. c. 37 
entitled to be recorded in any county in s. G and 7 ; or before a commissioner in 
this state, and may be read in evidence in such foreign country, under a commission 
any court in this state, in the same manner from the county court where the land lieth. 
and with like effect, as proofs and acknow- ; Sec. 8. 

ledgmeuts taken before any of the officers ' 75. When acknowledged by a feme 

now authorized by law to take such proofs covert, the certificate must state that she 
and acknowledgments: Provided that no was privily examined by the proper officer, 
such acknowledgment shall be valid unless that she acknowledged the due execution 
the officer taking the same shall know or of the deed, and declared that she executed 
have satisfactory evidence that the person the same freely, voluntarily, and without 
making such acknowledgment is the iudivi- the fear or compulsion of her husband, or 
dual described in, and who executed the any other person, and that she then as- 
paid deed or instrument. j sented thereto. When she is resident of 

71. —§ 2. To entitle any conveyance or ! another county, or so infirm that she can- 
other written instrument acknowledged or not travel to the judge, or county court, 
proved under the preceding section, to be the deed may be acknowledged by the hus- 
read in evidence or recorded in this state, band, or proved by witnesses, and a com- 
there shall be subjoined to the certificate mission in a prescribed form may be issued 
of proof or acknowledgment, signed by such for taking the examination of the wife. 1 
officer, a certificate under the name and Rev. Stat. c. 37, s. 6, 8, 9, 10, 11,13, and 
official seal of the clerk or register of the ! 14. 

county in which such officer resides, speci- j 76. Ohio. In the state, deeds and other 
fving that such officer was at the time of j instruments affecting lands must bo acknow- 
taking such proof or acknowledgment, duly ledged before a judge of the supreme court, 
authorized to take the same, and that such a judge of the court of common pleas, a 
clerk or register is well acquainted with the justice of the peace, notary public, mayor, 
handwriting of such officer, and verily be- or other presiding officer of an incorporated 
lieves that the signature to said certificate town or city. Ohio Stat. vol. 29, p. 346, Act 
of proof and acknowledgment, is genuine. ! of February 22, 1831, which went in force 

72. North Carolina . The acknowledg- June 1, 1831; Swan’s Coll. L. 2G5, s. 1, 

ment or proof of deeds for the conveyance \ 77. When made out of the state, whether 

of lands, when taken or made in the state, in another state or territory, or out of the 
must be “ before one of the judges of the U. S., they must be acknowledged, or 
supreme court, or superior court, or in the proved, according to the laws of the state, 
court of the county where the land lieth.” territory or country, where they arc cxccu- 
1 Rev. Stat. c. 37, s. 1. j ted, or according to the laws of the state 

73. When in another state or territory of Ohio. Swan’s Coll. L. 2G5, s. 5. 

of the United States, or the District of Co- j 78. When made by a feme covert, the 
lumbia, the deed must be acknowledged, or ' certificate must state that she was examined 
proved, before some one of the judges of by the officer, separate and apart from her 
the superior courts of law, or circuit courts husband, and the contents of the deed were 
of law of superior jurisdiction, within the fully made known to her ; that she did dc- 
said state, &c., with a certificate of the go- clare, upon such separate examination, that 
vernor of the said state or territory, or of she did voluntarily sign, seal, and acknow- 
the secretary of state of the United States, ledge the same, and that she is still satisfied 
when in the District of Columbia, of the therewith. 
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79. Pennsylvania . Before a judge of 
the supreme court, or of the courts of com¬ 
mon pleas, the district courts, or before any 
mayor or alderman, or justice of the peace 
of the commonwealth, or before tbe recorder 
of the city of Philadelphia. 

80. When made out of the state, and 
within the United States, the acknowledg¬ 
ment may be before one of the judges of the 
supreme or district courts of the United 
States, or before any one of the judges or 
justices of tbe supreme or superior courts, 
or courts of common pleas of any state or 
territory within the United States ; and so 
certified under the hand of the said judge, 
and the seal of the court. Commissioners 
appointed by the governor, residing in either 
of the United States or of the District of 
Columbia, are also authorized to take ac¬ 
knowledgment of deeds. 

81. When made out of the United States, 
the acknowledgment may be made before 
any consul or vice-consul of the United 
States, duly appointed for and exercising 
consular functions in the state, kingdom, 
country or place where such an acknow¬ 
ledgment may be made, and certified under 
the public or official seal of such consul or 
vice-consul of the United States. Act of 
January 16, 1827. By the act May 27th, 
1715, s. 4, deeds made out of the province 
[state] may be proved by the oath or solemn 
affirmation of one or more of the witnesses 
thereunto, before one or more of the justices 
of the peace of this province [state], or be¬ 
fore any mayor or chief magistrate or officer 
of the cities, towns or places, where such 
deed or conveyances are so proved. The 
proof must be certified by the officer under 
the common or public seal of the cities, 
towns, or places where such conveyances 
are so proved. But by construction it is 
now established that a deed acknowledged 
before such officer is valid, although the act 
declares it shall be proved . 1 Pet. R. 433. 

82. The certificate of the acknow¬ 
ledgment of a feme covert must state, 1, 
that she is of full age; 2, that the contents 
of the instrument have been made known to 
her; 3, that she has been examined separate 
and apart from her husband; and, 4, that she 
executed the deed of her own free will and 
accord, without any coercion or compulsion 
of her husband. It is the constant practice 
of making the certificate under seal, though 
if it be merely under the hand of the officer, 
it will be sufficient. Act of Feb. 19,1835. 

83. By the act of the 16th day of April, 


1840, entitled “An act incorporating the 
Ebenezer Methodist Episcopal congregation 
for the borough of Reading, and for other 
purposes,” Pampli. Laws, 357, 301, it is 
provided by § 15, “That any and every 
grant, bargain and sale, release, or other deed 
of conveyance or assurance of any lands, tene¬ 
ments, or hereditaments in this common¬ 
wealth, heretofore bona fide made, executed 
and delivered by husband and wife within 
any other of the United States, where the 
acknowledgment of the execution thereof 
has been taken, and certified by any officer 
or officers in any of the states -where made 
and executed, who was, or were authorized 
by the laws of such state to take and certify 
the acknowledgment of deeds of conveyance 
of lands therein, shall be deemed and 
adjudged to be as good, valid and effectual 
in law for transferring, passing and convey¬ 
ing the estate, right, title and interest of 
such husband and wife of, in, and to the 
lands, tenements and hereditaments therein 
mentioned, and be in like manner entitled to 
be recorded, as if the acknowledgment of 
the execution of the same deed had been in 
the same and like way, manner and form 
taken and certified by any judge, alderman, 
or justice of the peace, of and within this 
commonwealth. § 16, That no grant, bar¬ 
gain and sale, feoffment, deed of conveyance, 
lease, release, assignment, or other assurance 
of any lands, tenements and hereditaments 
whatsoever, heretofore bona fide made and 
executed by husband and wife, and acknow¬ 
ledged by them before some judge, justice 
of the peace, alderman, or other officer 
authorized by law, within this state, or an 
officer in one of the United States, to take 
such acknowledgment, or which may be so 
made, executed and acknowledged as afore¬ 
said, before the first day of January next, 
shall be deemed, held or adjudged, invalid 
or defective, or insufficient in law, or avoided 
or prejudiced, by reason of any informality 
or omission in setting forth the particulars 
of the acknowledgment made before such 
officer, as aforesaid, in the certificate thereof, 
but all and every such grant, bargain and 
sale, feoffment, deed of conveyance, lease, 
release, assignment or other assurance so 
made, executed and acknowledged as afore¬ 
said, shall be as good, valid and effectual in 
law for transferring, passing and conveying 
the estate, right, title and interest of such 
husband and wife of, in, and to the lands, 
tenements and hereditaments mentioned in 
the same, as if all the requisites and par- 
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ticulars of such acknowledgment mentioned 
in the net, entitled an act for the better 
confirmation of the estates of persons hold¬ 
ing or claiming under feme coverts , and for 
establishing a mode by which husband and 
wife may hereafter convey their estates, 
passed the twenty-fourth day of February, 
one thousand seven hundred and seventy, 
were particularly set forth in the certificate 
thereof, or appeared upon the face of the 
same/’ 

84. By the act of the 3d day of April, 
1840, Pamph. L. 233, it is enacted, “That 
where any deed, conveyance,'or other in¬ 
strument of writing has been or shall be 
made and executed, either within or out of 
this state, and the ackuowledgment or proof 
thereof, duly certified, by any officer under 
seal, according to the existing laws of this 
commonwealth, for the purpose of being re¬ 
corded therein, such certificate shall be 
deemed prima facie evidence of such execu¬ 
tion and acknowledgment, or proof, without 
requiring proof of the said seal, as fully, to 
all intents and purposes, and with the same 
effect only, as if the same had been so acknow¬ 
ledged or proved before any judge, justice 
of the peace, or alderman within this com¬ 
monwealth.” 

85. The act relating to executions and 
for other purposes, passed ,16th April, 1840, 
Pamph. L. 412, enacts, § 7, “That the 
recorders of deeds shall have authority to 
take the acknowledgment and proof of the 
execution of any deed, mortgage, or other 
conveyance of any lands, tenements, or here¬ 
ditaments lying or being in the county, for 
which they are respectively appointed as 
recorders of deeds, or within every city, 
district, or part thereof, or for any contract, 
letter of attorney, or any other writing, 
under seal, to be used or recorded within 
their respective counties ; and such acknow¬ 
ledgment or proof, taken or made in the 
manner directed by the laws of this state, 
and certified by the said recorder, under 
his hand and seal of office ; which certificate 
shall be endorsed or annexed to said deed 
or instrument aforesaid, shall have the same 
force and effect, and be as good and availa¬ 
ble in law, for all purposes, as if the same 
had been made or taken before any judge 
of the supreme court, or president or asso¬ 
ciate judge of any of the courts of common 
pleas within this commonwealth.” 

86 . Rhode Island . Before any senator, 
judge, justice of the peace, or town clerk. 
When the acknowledgment is made in 


h<J 


another state or country, it must be before 
a judge, justice, mayor or notary public 
therein, and certified under his hand and 
seal. 

87. A wife releasing dower need not 
acknowledge the deed j but to a conveyance 
an acknowledgment and private examina¬ 
tion are necessary. 2 Hill. Ab. c. 34, s. 94. 

88 . South Carolina . Before a judge 
of the supreme court. A feme covert may 
release her dower or convey her own estate, 
by joining with her husband in a deed, and 
being privately examined, in the latter case, 
seven days afterwards, before a judge of law 
or equity, or a justice of the quorum; she 
may also release dower by a separate deed. 

89. The certificate of the officer is under 
seal and signed by the woman. Deeds may 
be proved upon the oath of one witness 
before a magistrate, and this is said to be 
the general practice. 

90. When the deed is to be executed 
out of the state, the justices of the county 
where the land lies, or a judge of the court 
of common pleas, may by dedimus empower 
two or more justices of the county where 
the grantor resides, to take his acknow¬ 
ledgment upon the oath of two witnesses to 
the execution. 2 Hill. Ab. 448, 9j Griff. 
Reg. h. t. 

91. Tennessee . A deed or power of 
attorney to convey land must be acknow¬ 
ledged or proved by two subscribing 
witnesses, in the court of the county, or the 
court of the district where the land lies. 

92. The certificate of acknowledgment 
must be endorsed upon the deed by the 
clerk of the court. 

93. The acknowledgment of a feme 
covert is made before a court of record in 
the state, or, if the parties live out of it, 
before a court of record in another state or 
territory; and if the wife is unable to attend 
court, the acknowledgment may be before 
commissioners empowered by the court of 
the county in which the husband acknow¬ 
ledges—the commission to be returned certi¬ 
fied with the court seal, and recorded. 

94. In all these cases the certificate 
must state that the wife has been privately 
examined. The seal of the court is to be 
annexed when the deed is to be used out of 
the state, when made in it, and vice versa; 
in which case there is to be a seal, and a 
certificate of the presiding judge or justice 
to the official station of the clerk, and the 
due formality of the attestation. By tho 
statute of 1820, the acknowledgment in 
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other states may be conformable to the laws 
of the state, in which the grantor resides. 

95. By the act of 1831, c. 90, s. 9, it 
is provided, that all deods or conveyances 
for land made without the limits of this 
state, shall be proved as heretofore, or be¬ 
fore a notary public under his seal of office. 
Caruthcrs & Nicholson’s Compilation of the 
Stat. of Tcnn. 593. 

96. The officer must certify that he is 
acquainted with the grantor, and that he is 
an inhabitant of the state. There must also 
be a certificate of the governor or secretary, 
under the great seal, or a judge of the 
superior court that the acknowledgment is 
in due form Griff, lleg. h. t.; 2 Hill. Ab. 
458. 

97. By an act passed during the session 

of 1839—1840, chap. 26, it is enacted,— 
§ 1. “That deeds of evory description may 
be proved by two subscribing witnesses, 
or acknowledged and recorded, and may 
then be read in evidence. 2. That deeds 
executed beyond the limits of the United 
States may be proved or acknowledged be¬ 
fore a notary public, or before any consul, 
minister, or ambassador of the United 
States, or before a commissioner of the 
state. 3. That the governor may appoint 
commissioners in other states and in foreign 
countries for the proof, &c. of deeds. 4. 
Affidavits taken as above, as to pedigree or 
heirship, may be received as evidence, by 
executors or administrators, or in regard to 
the partition and distribution of property or 
estates.” See 2 Yerg. 91, 108, 238, 400, 
520; 3 Yerg. 81 ; Cooke, 431. ' 

98. Vermont . 1. All deeds and other 

conveyances of lands, or any estate or in¬ 
terest therein, shall be signed and sealed by 
the party granting the same, and signed by 
two or more witnesses, and acknowledged 
by the grantor, before a justice of the peace. 
Rev. Stat. tit. 14, c. 6, s. 4. 

99. Every deed by the husband and 
wife shall contain an acknowledgment by 
the wife, made apart from her husband, be¬ 
fore a judge of the supreme court, a judge 
of the county court, or some justice of the 
peace, that she executed such conveyance 
freely, and without any fear or compulsion 
of her husband ; a certificate of which ac¬ 
knowledgment, so taken, shall be endorsed 
on the deed by the authority taking the 
same. Id. s. 7. 

100. —2. All deeds and other convey¬ 
ances, and powers of attorney for the con¬ 
veyance of lands, the acknowledgment or 


proof of which shall have been, or hereafter 
shall be taken without this state, if certified 
agreeably to the laws of the state, province 
or kingdom in which it was taken, shall bo 
as valid as though the same were taken be¬ 
fore some proper officer or court, within this 
state ; and the proof of the same may be 
taken, and the same acknowledged with like 
effect, before any justice of the peace, ma¬ 
gistrate, or notary public, within the United 
States, or in any foreign country, or before 
any commissioner appointed for that purpose 
by the governor of this state, or before any 
minister, charge d’affaires, or consul of the 
United States in any foreign country ; and 
the acknowledgment of a deed by a feme 
covert, in the form required by this chapter, 
may be taken by either of the said persons 


Id. 9. 

101. Virginia . Before the general 
court, or the court of the district, county, 
city, or corporation where some part of the 
land lies; when the party lives out of the 
state or of the district or county where the 
land lies, the acknowledgment may be be¬ 
fore any court of law, or the chief magistrate 
of any city, town, or corporation of the 
country where the party resides, and certi¬ 
fied by him in the usual form. 

102. When a married woman executes 
the deed, she appears in court and is ex¬ 
amined privately by one of the judges, as to 
her freely signing the instrument, and con¬ 
tinuing satisfied with it,—the deed being 
shown and explained to her. She acknow¬ 
ledges the deed before the court, or else be¬ 
fore two justices of the county where she 
dwells, or the magistrate of a corporate 
town, if she lives within the United States; 
these officers being empowered by a com¬ 
mission from the clerk of the court where 
the deed is to be recorded, to examine her 
and to take her acknowledgment. If she 
is out of the United States, the commission 
authorizes two judges or justices of any 
court of law, or the chief magistrate of any 
city, town, or corporation, in her county, 
and is executed as by two justices in the 
United States. 

103. The certificate is to be authenti¬ 
cated in the usual form. 2 Hill. Ab. 4 44, 
5; Griff, lleg. h. t.; 2 Leigh’s R. 186; 2 
Call. R. 103; 1 Wash. R. 3L9. 

ACQUETS, estates in the civil law . Pro¬ 
perty which has been acquired by purchase, 
gift, or otherwise than by succession. Mer¬ 
lin Rep. h. t., confines acquets to immova¬ 
ble property. 
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*2. In Louisiana they embrace the pro¬ 
fits of all the effects of which the husband 
has the administration and enjoyment, either 
of right, or in fact, of the produce of the re¬ 
ciprocal industry and labor of both husband 
and wife, and of the estates which they may 
acquire during the marriage, either by do¬ 
nations, made jointly to them both, or by 
purchase, or in any other similar way, even 
although the purchase be only in the name 
of one of the two, and not of both, because 
in that ease the period of time when the 
purchase is made is alone attended to, and 
not the person who made the purchase. 
Civ. Code, art. *2371. 

3. This applies to all marriages con¬ 
tracted in that state, or out of it, when the 
parties afterward go there to live, as to 
acquets afterward made there. Ib. art. 
237°. 

4. The acquets are divided into two 
equal portions between the husband and 
wife, or between their heirs at the dissolu¬ 
tion of their marriage. Ib. art. 2375. 

c. The parties may, however, lawfully 
stipulate there shall be no community of 
profils or gains. Ib. art. 2369. 

6. But the parties have no right to agree 
that they shall be governed by the laws of 
another country. 3 Martin’s Rep. 581. 
Vide 17 Martin’s Rep. 571 ; 2 Kent’s Com. 
153, note. 

ACQUIESCENCE, contracts. The con¬ 
sent which is impliedly given by one or 
both parties, to a proposition, a clause, a 
condition, a judgment, or to any act what¬ 
ever. 

2. When a party is bound to elect be¬ 
tween a paramount right and a testamentary 
disposition, bis acquiescence in a state of 
things which indicates an election, when he 
was aware of his rights, will be prirnU facie 
evidence of such election. Vide 2 Ves. Jr. 
371; 12 Ves. 136 ; 1 Ves. Jr. 335 ; 3 P. 
Wius. 315; 2 Rop. Leg. 439. 

3. The acts of acquiescence which con¬ 
stitute an implied election, must be decided 
rather by the circumstances of each case 
thin by any general principle. 1 Swanst. 
R. 332, note, and the numerous eases there 
cited. 

4. Acquiescence in the acts of an agent, 
or one who has assumed that character, will 
be equivalent to an express authority. 2 
Bouv. Inst. n. 1309; Kent, Com. 478 ; 
Story on Eq. § 255 ; 4 W. C. C. R. 559; 
6 Mass. R. 193; 1 John. Cas. 110; 2 John. 
Gas. 424; Liy. on Ag. 45; Paley on Ag. 


by Lloyd, 41 ; 3 Pet. R. 69, 81; 12 John 
R. 300 ; 3 Cowen’s R. 281; 3 Pick. R. 
495, 505 ; 4 Mason’s R. 296. Acquies¬ 
cence differs from assent, (q. v.) 

ACQIJIETANDIS PLEGIIS, obsolete . 
A writ of justices, lying for the surety 
against a creditor, who refuses to acquit 
him after the debt has been satisfied, llcg. 
of Writs, 158; Cowell; Blount. 

TO ACQUIRE, descents , contracts. To 
make property one’s own. 

2. Title to property is acquired in two 
ways, by descent, (q. v.) and by purchase* 
(q. v.) Acquisition by purchase, is cither 
by, 1. Escheat. 2. Occupancy. 3. Pre¬ 
scription. 4. Forfeiture. 5. Alienation, 
which is either by deed or by matter of re¬ 
cord. Things which cannot be sold, cannot 
be acquired. 

ACQUISITION, property , contracts , de * 
scent. The act by which the person pro 
cures the property of a thing. 

2. An acquisition may be temporary or 
perpetual, and be procured cither for a 
valuable consideration, for example, by buy¬ 
ing the same; or without consideration, as 
by gift or descent. 

3. Acquisition may be divided into ori¬ 
ginal and derivative. Original acquisition 
is procured by occupancy, 1 Bouv. Inst, 
n. 490 ; 2 Kent. Com. 289 ; Mcnstr. Lc^. 
du Dr. Civ. Rom. § 344; by accession, 1 
Bouv. Inst. n. 499 ; 2 Kent. Com. 293: 
by intellectual labor, namely, for inven¬ 
tions, which are secured by patent rights . 
and for the authorship of books, maps, and 
charts, which is protected by copyrights. 1 
Bouv. Inst. n. 508. 

4. Derivative acquisitions are those 
which are procured from others, cither by 
act of law, or by act of the parties. Goods 
and chattels may change owners by act of 
law in the cases of forfeiture, succession, 
marriage, judgment, insolvency, and intes¬ 
tacy. And by act of the parties, by gift or 
sale. Property may be acquired by a man 
himself, or by those who are in his power, 
for him ; as by his children while minors; 1 
N. Haiups. R. 28 ; 1 United States Law 
Journ. 513 ; by his apprentices or his slaves. 
Vide Ruth. Inst. ch. 6 Sc 7 ; Dig. 41, 1, 
53 ; Inst. 2, 9 ; Ib. 2, 9, 3. 

ACQUITTAL, contracts. A release or 
discharge from an obligation or engagement. 
According to Lord Coke there arc three 
kinds of acquittal, namely; 1, By deed, when 
the party releases the obligation ; 2, By pre¬ 
scription ; 3, By tenure. Co. Lit. 100, a. 
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Acquittal, crirn. law practice . The 
absolution of a party charged with a crime 
or misdemeanor. 

2. Technically speaking, acquittal is 

tho absolution of a party accused on a trial 
before a traverse jury. 1 N. & M. 36 ; 3 
M’Cord, 461. ‘ 

3. Acquittals are of two kinds, in fact 
and in law. The former takes place when 
the jury upon trial finds a verdict of not 
guilty ; the latter when a man is charged 
merely as an accessary, and the principal 
has been acquitted. 2 Inst. 384. An ac¬ 
quittal is a bar to any future prosecution 
for the offence alleged in the first indict¬ 
ment. 

ACQUITTANCE, contracts . An agree¬ 
ment in writing to discharge a party from 
an engagement to pay a sum of money; it 
is evidence of payment. It differs from a 
release in this, that the latter must be under 
seal, while an acquittance need not be under 
seal. Doth. Oblig. n. 781. In Pennsyl¬ 
vania, a receipt, (q. v.) though not under 
seal, has nearly the same effect as a release. 
1 Rawle, 11. 301. Vide 3 Salk. 208, pi. 2; 
Off. of Ex. 217 ; Co. Litfc. 212 a, 273 a. 

ACRE, measures . A quantity of land 
containing in length forty perches, and four 
in breadth, or one hundred and sixty square 
perches, of whatever shape may be the land. 
Serg. Land Laws of Penn. 185. See Cro. 
Eliz. 476, 665 ; 6 Co. 67 ; Poph. 55 ; Co. 
Litt. 5, b, and note 22. 

ACREDULITARE, obsolete . To purge 
one’s self of an offence by oath. It fre¬ 
quently happens that when a person has 
been arrested for a contempt, he comes into 
court and purges himself, on oath, of having 
intended any contempt. Blount, Leges. 
Inac. c. 36. 

ACT, civil law , contracts . A writing 
which states in a legal form that a thing 
has been said, done, or agreed. In Latin, 
Instrumcntum. Mcrl. ltep. 

Act. In the legal sense, this word may 
be used to signify the result of a public de¬ 
liberation, the decision of a prince, of a 
legislative body, of a council, court of jus¬ 
tice, or a magistrate. Also, a decree, edict, 
law, judgment, resolve, award, determina¬ 
tion. Also, an instrument in writing to verify 
facts, as act of assembly, act of congress, act 
of parliament, act and deed. See Webster’s 
Diet. Acts are civil or criminal, lawful or 
unlawful, public or private. 

2. Public acts , usually denominated au¬ 
thentic, arc those which have a public au¬ 


thority, and which have been made before 
public officers, are authorized by a public 
seal, have been made public by the autho¬ 
rity of a magistrate, or which have been 
extracted and been properly authenticated 
from public records. 

3. Acts under private signature are 
those which have been made by private in¬ 
dividuals, under their hands. An act of 
this kind does not acquire the force of an 
authentic act, by being registered in the 
office of a notary. 5 N. S. 693 ; 8 N. S. 
568 ; 3 L. R. 419 ; 3 N. S. 396 ; 11M.R. 
243; unless it has been properly acknow¬ 
ledged before the officer by the parties to 
it. 5 N. S. 196. 

4. Private acts are those made by pri¬ 
vate persons, as registers in relation to their 
receipts and expenditures, schedules, acquit¬ 
tances, and the like. Nov. 73, c. 2 : Code, 
lib. 7, tit. 32, 1. 6 ; lib. 4, t. 21; Dig. lib. 
22 , tit. 4 ; Civ. Code of Louis, art. 2231 
to 2254 ; Toull. Dr. Civ. Fran^ais, tom. 8, 
p. 94. 

Act, evidence . The act of one of several 
conspirators, performed in pursuance of the 
common design, is evidence against all of 
them. An overt act of treason must be 
proved by two witnesses. See Overt . 

2. The term acts, includes written cor¬ 
respondence, and other papers relative to 
the design of the parties, but whether it 
includes unpublished writings upon abstract 
questions, though of a kindred nature, has 
been doubted. Foster’s Rep. 198 ; 2 Stark. 
R. 116, 141. 

3. In cases of partnership it is a rule 
that the act or declaration of either partner, 
in furtherance of the common object of the 
association, is the act of all. 1 Pet. R. 371; 

5 B. & Aid. 267. 

4. And the acts of an agent, in pur¬ 
suance of his authority, will be binding on 
his principal. Greenl. Ev. § 113. 

Act, legislation . A statute or law made 
by a legislative body; as an act of congress 
is a law by the congress of the United 
States; an act of assembly is a law made 
by a legislative assembly. If an act of as¬ 
sembly expire or be repealed while a pro¬ 
ceeding under it is in fieri or pending, the 
proceeding becomes abortive; as a prosecu¬ 
tion for an offence, 7 Wheat. 552 ; or a 
proceeding under insolvent laws. 1 Bl. R. 
451; 3 Burr. 1456 ; 6 Cranch, 208; 9 Serg. 

6 Rawle, 283. 

2. Acts are general or special; public 
or private • A general or public act is a 
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universal rule which binds the whole com¬ 
munity ; of which the courts arc bound to 
take notice ex otjlcio . 

3. Explanatory acts should not ce en¬ 
larged by equity ; Blood’s case, Comb. 410 ; 
although such acts may be allowed to have 
a retrospective operation. Dupin, Notions 
do Droit, 145.. 9. 

4. Private or special acts are rather 
exceptions, than rules; being those which 
operate oulv upon particular persons and 
private concerns; of these the courts are not 
bound to take notice, unless they are plead¬ 
ed. 1 PL Com. So, 6 ; 1 Bouv. Inst. n. 105. 

ACT IX PAIS. An act performed out j 
of court, and not a matter of record. Pais , ! 
in law French, signifies country. A deed 
or an assurance transacted between two or J 
more private persons in the country is mat- j 
ter in pais . 2 Bl. Com. 294. j 

Act of Bankruptcy'. An act which ; 
subjects a person to be proceeded against 
as a bankrupt. The acts of bankruptcy 
enumerated in the late act of congress, of , 
19th Aug. 1841, s. 1, arc the following: 

1. Departure from the state, district, 
or territory of which a person, subject to 
the operation of the bankrupt laws, is an 
inhabitant, with intent to defraud his cre¬ 
ditors. Sec, as to what will be considered a 
departure, 1 Campb. R. 279; Dea. Sc Chit. 
451: 1 Rose, R. 387 ; 9 Moore, R. 217 ; 

2 V. Sc B. 177 ; 5 T. R. 512; 1 C. Sc P. 
77 ; 2 Bing. R. 99 ; 2 Taunt. 176 ; Ilolt, 
R. 175. 

2. Concealment to avoid being arrested. 

1 M. Sc S. 676; 2 Rose, R. 137 ; 15 Ves. 
447 : 6 Taunt. R. 540; 14 Ves. 86 ; 9 
Taunt. 176 ; 1 Rose, R. 362 ; 5 T. R. 512; 

1 Esp. 334. 

3. Willingly or fraudulently procuring 
himself to be arrested, or his goods and 
chattels, lands, or tenements to be attached, 
distrained, sequestered, or taken in execu¬ 
tion. 

4- Removal of his goods, chattels and 
effects, or concealment of them to prevent 
their being levied upon, or taken in execu¬ 
tion, or by other process. 

5. Making any fraudulent conveyance, 
assignment, sale, gift, or other transfer of 
his lands, tenements, goods, or chattels, 
credits, or evidences of debt. 15 Wend. R. 
588 ; 5 Cowen, R. 67 ; 1 Burr. 467, 471, 
431; 4 C. & P. 315 ; 18 Wend. R. 375 
19 Wend. R. 414 ; 1 Dougl. 295 ; 7 East* 
R. 137; 16 Ves. 149; 17 Ves. 193; 1 Smith! 
1L33; Rose, R. 213. 


! Act of God, in contracts. This phrase 
denotes those accidents which arise from 
; physical causes, and which cannot be pre¬ 
vented. 

2. Where the law casts a duty on a 
party, the performance shall be excused, if 
it be rendered impossible by the act of God; 
but where the party, by his own contract , 
engages to do an act, it is deemed to be his 
own fault and folly that he did not thereby 
provide against contingencies, and exempt 
himself from responsibilities in certain 
events; and in such case, (that is, in the 
instance of an absolute general contract,) 
the performance is not excused by an in¬ 
evitable accident, or other contingency, al¬ 
though not foreseen by, nor within the con¬ 
trol of the party. Cliitty on Contr. 272, 3 ; 
Aleyn, 27, cited by Lawrence, J. in 8 T. R. 
267 ; Com. Dig. Action upon the Case upon 
Assumpsit, G; 6 T. R. 650; 8 T. R. 259; 
3 M. & S. 267 ; 7 Mass. 325; 13 Mass. 94; 
Co. Litt. 206; Com. Dig. Condition, D 1, 
L 13 ; 2 Bl. Com. 340 ; 1 T. II. 33 ; Jones 
on Bailm. 104, 5 ; 1 Bouv. Inst. n. 1024. 

3. Special bail are discharged when the 
! defendant dies, Tidd, 243 ; adits Dei nemini 
•facit injuriam being a maxim of law, appli- 
s cable in such case ; but if the defendant 
; die after the return of the ca. sa and before 
| it is filed, the bail are fixed. 6 T. R. 284; 5 

Binn. 332, 338. It is, however, no ground 
for an exoncretur, that the defendant has 
! become deranged since the suit was brought, 
and is confined in a hospital. 2 Wash. C. C. 
R. 464 ; 6 T. R. 133 ; 2 Bos. & Pull. 362 ; 
Tidd, 184. Vide 8 Mass. Rep. 264 ; 3 
Ycates, 37 ; 2 Dali. 317 ; 16 Mass. Rep. 
218 ; Stra. 128 ; 1 Leigh’s N. P. 50S ; 11 
Pick. R. 41; 2 Verm. R. 92; 2 Watt’s 
Rep. 443. 

See generally, Fo?'tuitou$ Event; Perils 
of the Sea . 

Act of grace, Scotch law. The name 
by which the statute which provides for the 
aliment of prisoners confined for civil debts, 
is usually known. 

2. This statute provides that where a 
prisoner for debt declares upon oath, before 
the magistrate of the jurisdiction, that he 
has not wherewith to maintain himself,' the 
magistrate may set him at liberty, if the 
creditor, in consequence of whose diligence 
he was imprisoned, does not aliment him 
within ten days after intimation for that 
purpose. 1695, c. 32 ; Ersk. Pr. L. Sjot. 4, 
3, 14. This is somewhat similar to a pro¬ 
vision in the insolvent act of Pennsylvania 
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Act op law. An event which occurs in 
consequence of some principle of law. If, 
for example, land out of which a rent 
charge has been granted, be recovered by 
an elder title, and thereby the rent charge 
becomes avoided ; yet the grantee shall 
have a writ of annuity, because the rent 
charge is made void by due course or act of 
law, it . being a maxim actus legis nemini 
cst damnosus . 2 Inst. 287. 

Act of man. Every man of sound 
mind and discretion is bound by his own 
acts, and the law does not permit him to do 
any thing against it; and all acts are con¬ 
strued most strongly against him who does 
them. Plowd. 140. 

2. A man is not only bound by his own 
acts, but by those of others who act or are 
presumed to act by his authority, and is 
responsible civilly in all such cases; and, 
in some cases, even when there is but a 
presumption of authority, he may be made 
responsible criminally ; for example, a 
bookseller may be indicted for publishing a 
libel which has been sold in his store, by 
his regular salesmen, although he may pos¬ 
sibly have had no knowledge of it. 

ACTIO BONvE FIDEI, civil law . An 
action of good faith. 

ACTIO COMMODATI CONTRARIA. 
The name of an action in the civil law, by 
the borrower against the lender, to compel 
the execution of the contract. Poth. Pret 
a Usaee, n. 75. 

ACTIO COMMODATI DIRECTA. In 
the civil law, is the name of an action, by 
a lender against a borrower, the principal 
object of which is to obtain restitution of 
the thing lent. Poth. Pret. a Usage, n. 
05, 68. 

ACTIO CONDICTIO IXDEBITL The 
name of an action- in the civil law, by which 
the plaintiff recovers the amount of a suin 
of money or other thing he paid by mistake. 
Poth. Proinutuum, n. 140. See Assumpsit. 

ACTIO EX CONDUCTIO, civil law . 
The name of an action which the bailor of a 
thing for hire may bring against the bailee, 
in order to compel him to re-deliver the thing 
hired. Poth. du Contr. de Louage, n. 59. 

ACTIO DEPOSITI * CONTRARIA. 
The name of an action in the civil law 
which the depositary has against the de¬ 
positor to compel him to fulfil his engage¬ 
ment towards him. Poth. Du Depot, 
n. 69. 

ACTIO DEPOSITI DIRECTA. In 
the civil law, this is the name of an action 


which is brought by the depositor againsi 
the depositary, in order to get back the 
thing deposited. Poth. Du Depot, n. 60. 

ACTIO JUDICATI, civil law . M as an 
action instituted, after four months had 
elapsed after the rendition of judgment, in 
which the judge issued his warrant to seize, 
first, the movables, which were sold within 
eight days afterwards ; and then the im¬ 
movables, which were delivered in pledge 
to the creditors, or put under the care of a 
curator, and, if at the end of two months^ 
the debt was not paid, the land was sold. 
Dig. 42, t. 1. Code, 8, 84. 

ACTIO NON, pleading. After stating 
the appearance and defence, special picas 
begin with this allegation, “ that the said 
plaintiff ought not to have or maintain his 
aforesaid action thereof against him,” actio 
non habere debet. This is technically 
termed the actio non, 1 Cli. Plead. 581 : 
2 Ch. Plead. 421 ; Steph. Plead. 894. 

ACTIO NON ACCREVIT INFRA 
SEX ANNOS. The name of a pica to the 
statute of limitations, when the defendant 
insists that the plaintiff’s action has not 
accrued within six years. It differs from 
non assumpsit in this: non assumpsit is the 
proper pica to an action on a simple con¬ 
tract, when the action accrues on the 
promise ; but when it does not accrue on 
the promise but subsequently to it, the 
proper pica is actio non accrevit , &c. Lawns, 
PI. in Ass. 783 ; 5 Binn. 200, 203 ; 2 Salk. 
422 ; 1 Saund. Rep. 33, n. 2; 2 Saund. 
63, b: 1 Sell. N. P. 121. 

ACTIO ‘PERSONALIS MOR1TUR 
CUM PERSONA. That a personal actiou 
dies with the person, is an ancient and un- 
contested maxim. But the term personal 
action , requires explanation. In a large 
sense all actions except those for the re¬ 
covery of real property may be called 
personal. This definition would include 
contracts for the payment of money, which 
never were supposed to die with the persen. 
See 1 Saund, Rep. 217, note 1. 

2. The maxim must therefore be taken 
in a more restricted meaning. It extends 
to all wrongs attended with actual force , 
whether they affect the person or property: 
and to all injuries to the person only, though 
without actual force. Thus stood Hy 

the common law, in which an alteration was 
made by the statute 4 Ed. III. c. 7, which 
gave an action to an executor for an injury 
done to the personal property of his testa¬ 
tor in his lifetime, which was extended to 
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the executor of an executor, by statute of 
25 Ed. III. c. 5. And by statute 31 Ed. III. 
c. 11, administrators have the same remedy 
as executors. 

3. These statutes received a liberal con¬ 
struction from the judges, but they do not 
exteud to injuries to the person of the de¬ 
ceased, nor to his freehold. So that no 
action lies by an executor or administrator 
for an assault and battery of the deceased, 
or trespass, vi et armis ou his land, or for 
slander, because it is merely a personal 
injury. Neither do they extend to actions 
against executors or administrators for 
wrongs committed by the deceased. 13 S. 
& R. 184; Cowp. 376; 1 Saund. 216, 
217, n. 1 ; Com. Dig. 241, B 13 ; 1 Salk. 
252 ; 6 S. & R. 272; W. Jones, 215. 

4. Assumpsit may be maintained by 
executors or administrators, in those cases 
where an injury has been done to the per¬ 
sonal property of the deceased, and lie 
might in his lifetime have waived the tort 
and sued in assumpsit. 1 Bay’s R. 61 ; 
Cowp. 374 ; 3 Mass. 321 : -4 Mass: 480; 
13 Mass. 272 ; 1 Root, 216. 

5. An action for a breach of a promise 
of marriage cannot be maintained by an 
executor, 2 M. & S. 408 ; nor against hfrn, 
13 S. & R. 183; 1 Picker. 71; unless, 
perhaps, where the plaintiff’s testator sus¬ 
tained special damages. 13 S. & R. 185. 

Sec further 12 S. A R. 76 ; 1 Day’s Cas. 
180; Bac. Abr. Ejectment, H; 11 Vin. 
Abr. 123 ; 1 Salk. 314 : 2 Ld. Raym. 971 ; 
l Salk. 12; Id. 295; Cro. Eliz. 377, 8; 
1 Str. 60 ; Went. Ex. 65; 1 Vent. 176; 
Id. 30 ; 7 Serg. & R. 183 ; 7 East, 134-6 ; 
1 Saund. 216, a, n. 1:6 Mass. 394; 2 
Johns. 227 : 1 Bos. A Pull. 330, n. a.; 1 
Chit. PI. 86; 3 Bouv. Inst. n. 2750 ; this 
Dictionary, tit. Actions; Death; Parties to 
Actions; Survivor. 

ACTIO PRO SOCIO. In the civil law, 
is the name of an action by which either 
partner could compel his co-partners to per¬ 
form their social contract. Poth. Contr. de 
Societe, n. 134. 

ACTION. Conduct, behaviour, some¬ 
thing done. Nomen actionis latissime pa- 
tere vulgo notum eat ac comprehendere 
omnem omnino viventis operationem quae 
passioni opponitur. Vinnius, Com. lib. 4, 
tit. 6. De actionibus. 

2 Human actions have been divided 
into necessary actions, or those over which 
man has no control; and into free actions, 
or such as he can control at his pleasure. 
Vol. I.—E 


As man is responsible only when he exerts 
his will, it is clear he can he punished only 
for the latter. 

3. Actions are also divided into positive 
and negative; the former is called an act 
of commission ; the latter is the omission of 
something which ought to be done, and is 
called an act of omission. A man may be 
responsible as well for acts of omission, as 
for acts of commission. 

4. Actions arc voluntary and involun¬ 
tary. The former are performed freely and 
without constraint—the latter arc performed 
not by choice, against one’s will or in a 
manner independent of the will. In gene¬ 
ral a man is not responsible for liis involun¬ 
tary actions. Yet it has been ruled that if 
a lunatic hurt a man, lie shall be answera¬ 
ble in trespass, although, if he kill a man, 
it is not felony. Sec Ilob. Rep. 134; Pop- 
ham, 162; Ham. N. P. 68. See also Du¬ 
ress; Will . 

Action, French com. law. Stock in a 
company, shares in a corporation. 

Action, in practice . Actio nihil aliud 
est, quam jus persequendi in judicio quod 
sibi debetur. Just. Inst. Lib. 4, tit. 6 ; 
Vinnius, Com. Actions are divided into 
criminal and civil. Bac. Abr. Actions, A. 

2.—§ 1. A criminal action is a prosecu¬ 
tion in a court of justice, in the name of 
the government, against one or more indi¬ 
viduals accused of a crime. See 1 Chitty’s 
Cr. Law. 

3-—§ 2. A civil action is a legal demand 
of one’s right, or it is the form given by law 
for the recovery of that which is due. Co. 
Litt. 285 ; 3 Bl. Com. 116 ; 3 Bouv. Inst. n. 
2639; Domat. Supp. des Lois Civiles, liv. 4, 
tit. 1, No. 1: Poth. In trod, generale aux 
Coutumes, 109 ; 1 Sell. Pr. Introd. s. 4, p. 
73. Ersk. Princ. of Scot. Law, B. 4, t. 1, 
§ 1. Till judgment the writ is properly called 
an action, but not after, and therefore, a re¬ 
lease of all actions is regularly no bar of an 
execution. Co. Litt. 289 a; Boll. Ab. 291. 
/They are real, personal and mixed. An action 
is real or personal, according as realty or 
personalty is recovered ; not according to the 
nature of the defence. Willcs’ Rep. 134. 

4.—1. Real actions are those brought 
for the specific recovery of lands, tenements, 
or hereditaments. Steph. PI. 3. They are 
either droitural , when the demandant seeks 
to recover the property; or possessory , when 
he endeavors to obtain the possession 
Finch’s Law, 257, 8. See Bac. Abr. Ac* 
tions, A, contra. Real Actions are, 1st. 
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Writs of right; 2dly. Writs of entry, which 
lie in the per y the per et cui y or the post , 
upon disseisin , intrusion . or alienation . 
3dly. Writs ancestral possessory, as Mart 
r/’ ancestor, aiel , besaiel y cosinage , or Nuper 
obiit. Coni. Dig. Actions, D 2. By these 
ictions formerly all disputes concerning real 
estate, were decided; but now they are 
prctt} r generally laid aside in practice, upon 
account of the great nicety required in their 
management, and the inconvenient length 
of their process ; a much more expeditious 
method of trying titles being since intro¬ 
duced by other actions, personal and mixed, 
3 131. Com. 118. See Booth on Real Actions. 

5. —2. Personal actions are those brought 
for the specific recovery of goods and chat¬ 
tels ; or for damages or other redress for 
breach of contract, or other injuries, of 
whatever description ; the specific recovery 
of lands, tenements, and hereditaments 
only excepted. Steph. PI. 3 ; Com. Dig. 
Actions, 1) 3 ; 3 Bouv. Inst. n. 2G41. Per¬ 
sonal actions arise either upon contracts, or 
for wrongs independently of contracts. The 
former are account, assumpsit, covenant, 
debt, and detinue; see these words. In 
Connecticut and Vermont there is an action 
used which is peculiar to those states, called 
the action of book debt . 2 Swift’s Syst. Ch. 
15. The actions for wrongs, injuries, or 
torts, are trespass on the case, replevin, tres¬ 
pass, trover. See these words, and see 
Jidio personalis moritur cum persona . 

6. —3. Mixed actions are such as .apper¬ 
tain, in some degree, to both the former 
classes, and, therefore, are properly reduci¬ 
ble to neither of them, being brought for 
the specific recovery of lands, tenements, 
or hereditaments, and for damages for injury 
sustained in respect of such property. Steph. 
PI. 3 ; Co. Litt. 284, b; Com. Dig. Ac¬ 
tions, D 4. Every mixed action, properly 
so called, is also a real action. The action 
of ejectment is a personal action, and for¬ 
merly, a count for an assault and battery 
might be joined with a oount for the reco¬ 
very of a term of years in land. 

7. Actions are also divided into those 
which are local and such as are transitory. 

1. A local action is one in which the 
venue must still be laid in the county, in 
which the cause of action actually arose. 
The locality of actions is founded, in some 
oases, on common law principles, in others 
on the statute law. 

8. Of those which continue local, by the 
eommon law, are, 1st, all actions in which 


the subject or thing to be recovered is in ita 
nature local. Of this class are real actions, 
actions of waste, when brought on the sta¬ 
tute of Gloucester, (6 Edw. I.) to recover 
with the damages, the locus in quo or place 
wasted; and actions of ejectment. Bao. 
Abr. Actions Local, &c., A, a; Coin. Dig. 
Actions, N 1 ; 7 Co. 2 b; 2 Bl. llcp. 1070 
All these are local, because they are brought 
to recover the seisin or possession of lands 
or tenements, which are local subjects. 

9. —2dly. Various actions which do not 
seek the direct recovery of lands or tene¬ 
ments, are also local, by the common law: 
because they arise out of some local subject, 
or the violation of some local rierht or inter- 
est. For example, the action of quart im - 
pedit is local, inasmuch as the benefice, in 
the right of presentation to which the plain¬ 
tiff complains of being obstructed, is so. 7 
Co. 3 a; 1 Chit. PI. 271; Com. Dig. Ac¬ 
tions, N 4. Within this class of cases are 
also many actions in which only pecuniary 
damages are recoverable. Such are the 
common law action of waste y and trespass 
quare clausum fregii; as likewise trespass 
on the case for injuries affecting things real, 
as for nuisances to houses or lands; dis¬ 
turbance of rights of way or of common ; 
obstruction or diversion of ancient water 
courses, &c. 1 Chit. PI. 271 ; Gould on PI. 
ch. 3, § 105, 106, 107. The action of re¬ 
plevin, also, though it lies for damages only, 
and does not arise out of the violation of 
any local right, is nevertheless local. 1 
Saund. 347, n. 1. The reason of its locality 
appears to be the necessity of giving a local 
description of the taking complained of. 
Gould on PI. ch. 3, § 111. A scire facias 
upon a record, (which is an action, 2 Term 
Rep. 46,) although to some intents, a con¬ 
tinuation of the original suit, 1 Term Rep. 
388, is also local. 

10. —2. Personal actions which seek no¬ 
thing more than the recovery of money or 
personal chattels, of any kind, are in most 
cases transitory , whether they sound in torfc 
or in contract; Com. Dig. Actions, N 12; 

1 Chit. PL 273 ; because actions of this 
class are, in most instances, founded on the 
violation* of rights which, in contemplation 
of law, have no locality. 1 Saund. 241, b, 
note 6. And it will be found true, as a 
general position, that actions ex dchdo y in 
which a mere personalty is recoverable, are, 
by the common law, transitory ; except when 
founded upon, or arising out of some local 
subject. Gould on PI. ch. 3, § 112. The 
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venue in a transitory action may be laid in 
any county which the plaintiff may prefer. 
Bac. Abr. Actions Local) &c. A. (a.) 

11. In the civil law, actions are divided 
into real, personal, and mixed. 

A real action, according to the civil law, 
is that which he who is the owner of a thing, 
or has a right in it, has against him who is 
in possession of it, to compel him to give up 
such thing to the plaintiff, or to permit him 
to enjoy the right he has in it. It is a right 
which a person has in a thing, follows the 
thing, and may be instituted against him 
who possesses it; and this whether the thing 
be movable or immovable, and, in the sense 
of the common law, whether the thing be 
real or personal. Sec Domat, Supp. des 
Lois Civiles, Liv. 4, tit. 1, n. 5 ; Pothicr, 
Introd. Generates aux Coutumes, 110; 
Ersk. Pr. Scot. Law, B. 4, t. 1, § 2. 

12. A personal action is that which a 
creditor has against his debtor, to compel 
him to fulfil his engagement. Pothicr, lb. 
Personal actions are divided into civil ac¬ 
tions and criminal actions. The former are 
those which arc instituted to compel the 
payment or to do some other thing purely 
civil; the latter are those by which the 
plaintiff asks the reparation of a tort or in¬ 
jury which he or those who belong to him 
have sustained. Sometimes these two kinds 
of actions are united, when they assume the 
name of mixed personal actions. Domat, 
Supp. des Lois Civiles, Liv. 4, tit. 1, n. 4; 
1 Brown’s Civ. Law, 440. 

13. Mixed actions participate both of 
personal and real actions. Such are the 
actions of partition, and to compel the par¬ 
ties to put down landmarks or boundaries. 
Domat, ubi supra. 

Action ad exhibendum, civil law . This 
was an action instituted for the purpose of 
compelling the defendant to exhibit a thing 
or title, in his power. It was preparatory 
to another action, which was always a real 
action in the sense of the Roman law, that 
is, for the recovery of a thing , whether it 
was movable or immovable. Merl. Quest, 
de Dr. tome i. 84. This is not unlike a bill 
of discovery, (q. v.) 

Action op adherence, Scotch law. 
An action competent to a husband or wife 
to compel either party to adhere in case 
of desertion. 

Action op Book Debt. The name of 
an action in Connecticut and Vermont, re¬ 
ported to for the purpose of recovering 
payment for articles usually charged on 
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book. 1 Day, 105; 4 Day, 105 ; 2 Verm. 
360. See 1 Root, 59; 1 Conn. 75; Kirby, 
289; 2 Root, 130; 11 Conn. 205.- 

Action redhibitory, civil law. An 
action instituted to avoid a sale on account 
of some vice or defect in the thing sold, 
which renders it cither absolutely useless, 
or its use so inconvenient and imperfect, 
that it must be supposed the buyer would 
not have purchased it, had lie known of the 
vice. Civ. Code of Louis, art. 2496. 

Action of a Writ. This phrase is used 
when one pleads some matter by which he 
shows that the plaintiff had no cause to have 
the writ which lie brought, and yet he may 
have a writ or action for the same matter. 
Such a plea is called a plea to the action of 
the writ, whereas if it should appear by the 
plea that the plaintiff has no cause to have 
an action for the thing demanded, then it is 
called a pica to the action. Termes dc la 
ley. 

Actions ordinary, Scotch law. % 
this term is understood all actions not re¬ 
scissory. Ersk. Pr. L. Scot. 4, 1, 5. 

Actions rescissory, Scotch law. Are 
divided into, 1, Actions of proper impro- 
bation ; 2, Actions of rcduction-iinprobu- 
tion ; 3, Actions of simple reduction. Ersk. 
Pr. L. Scot. 4, 1, 5. 

2. —1. Proper improbation is an action 
brought for declaring writing false or 
forged. 

3. —2. Rcduction-iniprobation is an action 
whereby a person who may be hurt, or 
affected by a writing, insists for producing 
or exhibiting it in court, in order to have it 
set aside or its effects ascertained, under 
the certification, that the writing if not 
produced, shall be declared false and forged. 

4. — 3. In an action of simple reduction, 
the certification is only temporary, declaring 
the writings called for, null, until they be 
produced ; so that they recover their full 
force after their production. Ib. 4, 1, 8. 

ACTION ARY. A commercial term used 
among foreigners, to signify stockholders. 

ACTIONES NOMINATE. Formerly 
the English courts of chancery would make 
no writs when there was no precedent, and 
the cases for which there were precedents 
were called adiones nominates. The statute 
of Westm. 2, c. 24, gave chancery, authority 
to form new writs in consimili casu. Hence 
arose the action on the ease. Bac. Ab 
Court of Chancery, A; 17 Serg. & R. 
195. . 

ACTIVE. The opposite of passive. 
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We say active debts, or debts due to us; 
passive debts are those we owe. 

ACTON BURNELL. Statute of, vide 
de Mercatoribus . Cruise, Dig. tit. 14, s. 6. 

ACTOR, practice. 1. A plaintiff or 

complainant. 2. lie on whom the burden 
of proof lies. In actions of replevin both 
parties are said to be actors. The proctor 
or advocate in the courts of the civil law, 
was called actor. 

ACTS OF COURT. In courts of ad¬ 
miral ty, by this phrase is understood legal 
memoranda of the nature of pleas. For 
example, the English court of admiralty 
disregards all tenders, except those formally 
made by acts of court. Abbott on Ship. pt. 
3, c. 10, § 2, p. 403; 4 Rob. R. 103; 1 
Hagg. R. 157 ; Dunl. Adm. Pr. 104, 5. 

Acts of sederunt. In the laws of 
Scotland, arc ordinanocs for regulating the 
forms of proceeding, before the court of j 
session, in the administration of justice, 
made bv the judges, who have a delegated 
power from the legislature for that purpose. 
Ersk. Pr. L. Scot. B. 1, t. 1, s. 14. 

ACTUAL. Real ; actual. 

2. victual notice . One which has been 
expressly given, by which knowledge of a 
fact has been brought home to a party 
directly; it is opposed to constructive notice. 

3. victual admissions. Those which are 
expressly made ; they are plenary or par¬ 
tial. 4 Bouv. Inst. n. 4405. 

4. An actual escape takes place when a 
prisoner in fact gets out of prison, and 
unlawfully reg<nins his liberty. V ide Escape . 

ACTIJARIUS. An ancient name or 
appellation of a notary. 

ACTUARY. A clerk in some corpora¬ 
tions vested with various powers. In the 
ecclesiastical law he is a clerk who registers 
the acts and constitutions of the convocation. 

ACTUS. A foot way and horse way. 
Vide Way. 

AD DAMNUM, pleading . To the damage. 
In all personal and mixed actions, with the 
exception of actions of debt qui tam y where 
the plaintiff has sustained no damages, the 
declaration concludes ad damnum . Archb. 
Civ. PI. 1(39. 

Ad diem. At the day, as a plea of pay¬ 
ment ad'diem, on the day when the money 
became due. See Solvit ad diem , and Com. 
Dig. Pleader, 2 W. 29. 

Ad inquirendum, practice. A judicial 
writ, commanding inquiry to be made of any 
thing relating to a cause depending in court. 

Ad interim. In the mean time. An 


; officer is sometimes appointed ad interim , 
I when the principal officer is absent, or for 
some cause incapable of acting for the time. 
| Ad LARGUM. At large ; as, title at large, 
assize at large. See Dane’s Abr. cli. 144« 
a. 16, § 7. 

! Ad quem. A Latin expression which 
signifies to which , in the computation of 
time or distance, as the day ad quem . The 
I last day of the term, is always computed. 
See A quo . 

Ad quod damnum, Eng. law . The name 
of a writ issuing out of and returnable into 
chancery, directed to the sheriff, command¬ 
ing him to inquire by a jury what damage 
it will be to the king, or any other, to grant 
a liberty, fair, market, highway, or the like. 

Ad SECtam. At the suit of, commonly 
abbreviated ads. It is usual in filing 
pleas, and other papers, for a defendant, 
instead of putting the name of the plaintiff 
first, as Peter v. Paul, to put his own first, 
and instead of v. to put ads., as Paul ads. 
Peter. 

Ad terminum qui pretertit. The 
name of a writ of entry which lay for the 
lessor or his heirs, when a lease had been 
made of lands or tenements, for term of life 
or years, and, after the term bad expired, 
the lands were withhold from the lessor by 
the tenant, or other person possessing the 
same. F. N. B. 201. The remedy now 
applied for holding over (q. v.) is by eject¬ 
ment, or under local regulations, by summary 
proceedings. 

Ad tunc et ibidem. That part of an 
indictment, where it is stated that the 
subject-matter of the crime or offence “ then 
and there being found,” is technically so 
called. N. C. Term R. 93; Bac. Ab 
Indictment, G 4. 

Ad vitam aut culpam. An office to be 
so held as to determine only by the death 
or delinquency of the possessor; in other 
words it is held quam diu se bene gesseril . 

Ad valorem. According to the value. 
This Latin term is used in commerce in 
reference to certain duties, called ad valorem 
duties, which are levied on commodities at 
certain rates per centum on their value. See 
Duties; Imposts; Aet of Cong, of March 2, 
1799, s. 61; of March 1, 1823, s. 5. 

ADDITION. Whatever is added to a 
man’s name by way of title, as additions of 
estate, mystery, or place. 10 Went. Plead. 
371; Salk. 5 ; 2 Lord Ray. 988; 1 Wils. 
244, 5. 

2. Additims of an estate or quality are 
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esquire, gentleman, and the like; those titles j also in different states. In some a bare 
can however bo claimed by none, and may j majority is sufficient; in others, two-thirds 
be assumed bv any one. In Nash v. Rat- ! are requisite; and in others three-fourths, 

tersby (2 Lord Ray, 986; G Mod. 80,) the 1 Journ. of Law, 154. 

plaintiff declared* with the addition of ADEMPTION, wills . A taking away 
gentleman. The defendant pleaded in abate- or revocation of a legacy by the testator, 
meat that the plaintiff was no gentleman. | 2. It is cither express or implied. It 

The plaintiff demurred, and it was held ill; is the former when revoked in express terms 
for, said the court, it amounts to a confession by a codicil or later will; it is implied 
that the plaintiff is no gentleman, and then when by the acts of the testator it is mani- 

not the person named in the count. He , festly his intention to revoke it; for ex- 

should have replied that he is a gentle- ample, when a specific legacy of a chattel is 
man. j made, and afterwards the testator sells it , 

3. Additions of mystery are such as or if a father makes provision for a child by 

scrivener, painter, printer, manufacturer, : his will and afterwards gives to such child,. 
Ac. if a daughter, a portion in marriage ; or, if 

4. Additions of places are descriptions a son, a sum of money to establish him in 

by the place of residence, as A. 13. of Phi- j life, provided such portion or sum of money 
ladelphia and the like. See Bac. Ab. h. t.; | be equal to or greater than the legacy. 2 
Doct. PI. 71; 2 Yin. Abr. 77 ; 1 Lilly’s Reg. | Fonbl. 368 et seq.; Toll. Ex. 320 ; 1 Ycrn. 
39 : 1 Mctc. R. 151. ■ R. by llaithby, 85 n. and the cases there 

5. At common law there was no need j cited. 1 Roper, Leg. 237, 256, for the 

of addition in any case, 2 Lord Ray. 988; \ distinction between specific and general 

it was required only by Stat. 1 II. 5, c. 5, | legacies. 

in cases where process of outlawry lies. In j ADHERING. Cleaving to, or jnining* 
all other cases it is only a description of the i as, adhering to the enemies of the United 
person, and common reputation is sufficient. States. 

2 Lord Ray. 849. No addition is necessary ' 2. The constitution of the United States, 
in a Houiinc lleplegiando. 2 Lord Ray. 987; art. 3, 8. 3, defines treason against the 
Salk. 5 : 1 Wils. 244, 5 ; 6 Rep. 67. United States, to consist only in levying war 

ADDITION ALES, in contracts. Addi- against them or in adhering to their euc- 
tional terms or propositions to be added to inies, giving them aid and comfort, 
a former agreement. 3. The fact that a citizen is cruising 

ADDRESS, chan, plead. That part of a in au enemy’s ship, with a design to cap- 
bill which contains the appropriate and ture or destroy American ships, would bo 
technical lescription of the court where the an adhering to the enemies of the United 
plaintiff s^eks his remedy. Coop. Eq. PL States. 4 State Tr. 328; Salk. 634; 2 
8; Bart. Suit in Eq. 26 ; Story, Eq. PL § Gilb. Ev. by Lofft, 798. 

26; Yan Hey. Eq. Draft. 2. 4. If war be actually levied, that is, a 

Address, legislation. In Pennsylvania body of men be actually assembled for the 
it is a resolution of both branches of the purpose of effecting by force a treasonable 
legislature, two-thirds of each house con- enterprise, all those who perform any part, 
curring, requesting the governor to remove however minute, or however remote from 
a judge from office. The constitution of the scene of action, and who are leagued in 
that state, art. 5, s. 2, directs, that u for any the general conspiracy, are to be considered 
reasonable cause, which shall not be sufficient as traitors. 4 Craneh. 126. 
ground for impeachment, the governor may ADJOURNMENT, The dismissal b} 
remove any of them [the judges], on the some court, legislative assembly, or pro¬ 
address of two-thirds of each branch of the perly authorized officer, of the business 
legislature.” The mode of removal by ad- before them, either finally, which is called 
dress is unknown to the constitution of the an adjournment sine die , without day; or, 
United States, but it is recognized in several to meet again at another time appointed, 
ot the states. In some of the state eonsti- which is called a temporary adjournment, 
tutions the language is imperative; the 2. The constitution of the United States, 
governor when thus addressed shall remove ; art. 1, s. 5, 4, directs that “ neither house, 
in others it is left to his discretion, he may during the session of congress, shall, witli- 
removc. The relative proportion of each out the consent of the other, adjourn for 
house that must join in the address, varies more than three days, nor to any other 
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place, than that in which the two houses 
shall be sitting.” Vide Com. Dig. h. t.; 
Vin. Ab. h. t.; Diet, de Jur. h. t. 

Adjournment-day. In English prac¬ 
tice, is a day so called from its being a 
further day appointed by the judges at the 
regular sittings, to try causes at nisi prius. 

Adjournment-day in error. In the 
English courts, is a day appointed some 
days before the end of the term, at which 
matters left undone on the affirmance day 
are finished. 2 Tidd, 1224. 

ADJUDICATION, in practice . The 
giving or pronouncing a judgment in a 
cause; a judgment. 

ADJUDICATIONS, Scotch law . Cer¬ 
tain proceedings against debtors, by way of 
actions, before the court of sessions; and 
are of two kinds, special and general. 

2. —1. By statute 1672, c. 19, such 
part only of the debtor’s lands is to be 
adjudged to the principal sum and interest 
of the debt, with the compositions due to 
the superior, and the expenses of infeoff- 
ment, and a fifth part more, in respect, the 
creditor is obliged to take lands for his 
money ; but without penalties or sheriff fees. 
The debtor must deliver to the creditor a 
valid right to the lands to be adjudged, or 
transumpts thereof, renounce the possession 
in his favor, and ratify the decree of ad¬ 
judication : and the law considers the rent 
of the Itmds as precisely commensurate to 
the interest of the debt. In this, which is 
called a special adjudication, the time 
allowed the debtor to redeem the lands 
adjudged, (called the legal reversion or the 
legal,) is declared to be five years. 

3. —2. Where the debtor does not pro¬ 
duce a sufficient right to the lands, or is 
not willing to renounce the possession and 
ratify the decree, the statute makes it law¬ 
ful for the creditor to adjudge all right 
belonging to the debtor, in the same man¬ 
ner, and under the same reversion of ten 
years. In this kind, which is called a gene¬ 
ral adjudication, the creditor must limit his 
claim to the principal sum, interest and 
penalty, without demanding a fifth part 
more. See Act 26 Feb. 1684; Ersk. Pr. 
L. Scflt. B. 2, t. 12, s. 15, 16. See Dili¬ 
gences . 

ADJUNCTION, in civil law. Takes 
place when the thing belonging to one per¬ 
son is attached or united to that which 
belongs to another, whether this union is 
caused by inclusion , as if one man’s dia¬ 
mond be enchased in another’s ring ; by 


’ soldering , as if one’s guard be soldered on 
another’s sword; by sewing, as by em¬ 
ploying the silk of one to make the coat of 
another; by construction , as by building on 
another’s land; by writings as when one 
writes on another’s parchment; or by 
painting , when one paints a picture on 
another’s canvas. 

2. In these cases, as a general rule, the 
accessory follows the principal; hence these 
things which are attached to the things of 
another become the property of the latter. 
The only exception which the civilians made 
was in the case of a picture, which although 
an accession, drew to itself the canvas, on 
! account of the importance which was at- 
I tached to it. Inst. lib. 2, t. 1, § 34 ; Dig. 
lib. 41, t. 1, 1. 9, § 2. See Accession , and 
2 Bl. Com. 404; Bro. Ab. Propertie; Com. 
Dig. Pleader, M. 28 ; Bac. Abr. Trespass, 
E 2. 1 Bouv. Inst. n. 499. 

ADJUNCTS, English law . Additional 
judges appointed to determine causes in the 
High Court of Delegates, when the former 
judges cannot decide in consequence of 
disagreement, or because one of the law 
judges of the court was not one of the ma¬ 
jority. Shelf, on Lun. 310. 

ADJURATION. The act by which one 
person solemnly charges another to tell or 
swear to the truth. Wolff. Inst. § 374. 

ADJUSTMENT, maritime law . The 
adjustment of a loss is the settling and 
ascertaining the amount of the indemnity 
which the insured after all proper allowances 
and deductions have been made, is entitled 
to receive, and the proportion of this, which 
each underwriter is liable to pay, under the 
policy; Marsh. Ins. B. 1, c. 14, p. 617 ; 
or it is a written admission of the amounts 
of the loss as settled between the parties 
to a policy of insurance. 3 Stark. Ev. 
H67, 8. 

2. In adjusting a loss, the first thing 
to be considered is, how the quantity of 
damages for which the underwriters are 
liable, shall be ascertained. When a loss 
is a total loss, and the insured decides to 
abandon, he must give notice of this to the 
underwriters in a reasonable time, otherwise 
he will waive his right to abandon, and 
must be content to claim only for a partial 
loss. Marsh. Ins. B. 1, c. 13, 6. 2 ; 15 
East, 559; 1 T. R. 608 ; 9 East, 283 ; 
13 East, 304; 6 Taunt. 383. When the 
loss is admitted to be total, and the policy 
is a valued one, the insured is entitled to 
receive the whole sum insured, subject to 
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such deductions as may have been agreed 
by the policy to be made in case of loss. 

3. The quantity of damages being 
known, the next point to be settled, is by 
what rule this shall bo estimated. The 
price of a thing does not afford a just cri¬ 
terion to ascertain its true value. It may 
have been bought very dear or very cheap. 
The circumstances of time and place cause 
a continual variation in the price of things. 
For this reason, in cases of general ave¬ 
rage, the things saved contribute not ac¬ 
cording to prime cost, but according to the 
price for which they may be sold at the 
time of settling the average. Marsh. Ins. 
13. 1, c. 14, s. *2, p. 621 ; Laws of Wisbuy, 
art. 20 ; Laws of Olcron, art. 8 ; this Diet, 
tit. Price . And see 4 Dali. 430 ; 1 Caines’ 
R. 80; 2 S. k R. 229; 2 S. & R. 257, 
258. 

4. An adjustment being endorsed on the 
policy, and signed by the underwriters, with 
the promise to pay in a given time, is prim& 
facie evidence against them, and amounts 
to an admission of all the facts necessary to 
be proved by the insured to entitle him to 
recover in an action on the policy. It is 
like a note of hand, and being proved, the 
insured has no occasion to go into proof of 
any other circumstances. Marsh. Ins. B. 
1, e. 14, s. 3, p. 632 ; 3 Stark. Ev. 1167, 
8; Park. eh. 4; Wesk. Ins. 8; Beaw. 
Lex. Mer. 310; Com. Dig. Merchant, E 
9; Abbott on Shipp. 346 to 348. See 
Dafna^es. 

ADJUTANT. A military officer, at¬ 
tached to every battalion of a regiment. 
It is his duty to superintend, under his 
superiors, all matters relating to the ordi¬ 
nary routine of discipline in the regiment. 

ADJUTANT-GENERAL. A staff offi¬ 
cer ; one of those next in rank to the com¬ 
mand er-in-chief. 

ADJUNCTUM ACCESSORIUM, civil 
law. Something which is an accessory and 
appurtenant to another thing. 1 Chit. Pr. 
154. 

ADMEASUREMENT OF DOWER, 

remedies. This remedy is now nearly obso¬ 
lete, even in England ; the following ac¬ 
count of it is given by Chief Baron Gilbert. 
“ The writ of admeasurement of dower lieth 
where the heir when he is within age, and 
endoweth the wife of more than she ought 
to have dower of; or if the guardian in 
chivalry, [for the guardian in socage cannot 
assign dower,] endoweth the wife of more 
than one-third .part of the land of which 


she ought to have dower, then the heir, at 
full age, may sue oujt this writ against tlie 
wife; and thereby shall be admeasured, 
and the surplusage she hath in dower shall 
be restored to the heir ; but in such ease 
there shall not be assigned anew any lands 
to hold to dower, but to take from, her so 
much of the lands as surpasseth the third 
part whereof she ought to be endowed ; and 
he need not set forth of whose assignments 
she holds.” Gilb. on Uses, 379 ; and see 
F. N. B. 148 ; Bac. Ab. Dower, Iv ; F. N. 

B. 148; Co. Litt. 39 a; 2 Inst. 367; 
Bower ; Estate in Dower . 

Admeasurement of pasture, Eng . 
law . The name of a writ which lies where 
many tenants have common appendant in 
another ground, and one overcharges the 
common with beasts. The other commoners, 
to obtain their just rights, may sue out this 
writ against him. 

ADMINICLE. 1. A term, in the Scotch 
and French law, for any writing or deed 
referred to by a party, in an action at law, 
for proving his allegations. 2. An ancient 
term for aid or support. 3. A term in the 
civil law for imperfect proof. Tech. Diet 
h. t.; Merl. Report, mot Adminicule. 

ADMINICULAR EVIDENCE, eccL law 
This term is used in the ecclesiastical law to 
signify evidence, which is brought to explain 
or complete other evidence. 2 Lee, Eccl. 
R. 595. 

TO ADMINISTER, ADMINISTER¬ 
ING. The stat. 9 G. IV. c. 31, s. 11, 
enacts “ that if any person unlawfully and 
maliciously shall administer , or attempt to 
administer to any person, or shall cause to 
be taken by any person any poison or other 
destructive things,” &c. every such offender, 
&c. In a case which arose under this statute, 
it was decided that to constitute the act of 
administering the poison, it was not abso¬ 
lutely necessary there should have been 
a delivery to the party poisoned, but that 
if she took it from a place where it had 
been put for her by the defendant, and any 
part of it went into her stomach, it was an 
administering. 4 Carr. & Payne, 369 ; S. 

C. 19 E. C. L. R. 423; 1 Moody’s C. C. 
114 ; Carr. Crim. L. 237- Vide Attempt ; 
to Persuade . 

To administer, trusts . To do some act 
in relation to an estate, such as none but 
the owner, or. some one authorized by 
him or by the law, in case of his decease, 
could legally do. 1 Harr. Cond, Lo. R* 
666 . 
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ADMINISTRATION, trusts. The ma- session of all the personal estate of the de- 
nageinent of the estate of an intestate, a ceased and to sell it; to collect the debts 
minor, a lunatic, an habitual drunkard, or ■ due to him; and to represent him in all 
other person who is incapable of managing matters which relate to his chattels real or 
his own affairs, entrusted to an adminis- personal. He is authorized to pay the debts 
trator or other trustee by authority of law. of the intestate in the order directed by law; 
In a more confined sense, and in which it and, in the United States, he is gener ally 
will be used in this article, administration entitled to a just compensation, which is 
is the management of an intestate’s estate, I allowed him as commissions on the amount 
or of the estate of a testator who, at the I which passes through his hands, 
time administration was granted, had no 4.—2. He is bound to use due diligenc 

executor. in the management of the estate; and he is 

2. Administration is granted by a public generally on his appointment required to 
officer duly authorized to delegate the trust; ! give security that he will do so; he is ro- 
he is sometimes called surrogate, judge of sponsible for any waste which may happen 
probate, register of wills and for granting ‘ for his default. See Devastavit. 

letters of administration. It is to be granted | 5. Administrators are authorized to bring 

to such persons as the statutory provisions and defend actions. They sue and are sued 
of the several states direct. In general the ; in their own names; as, A 15, administrator 
right of administration belongs to him who ’ of C D, v. E F; or E F v. A 15, adminis- 
has the right to the vendue of the person- ! trator of C D. 

alty: as if A make his will, and appoint; 6.—3. As to the number of administra- 
B his executor, who dies intestate, and G , tors. There may be one or more. When 
is the legatee of the residue of A’s estate, i there are several they must, in general, act 
0 has the right of administration cum testa- j together in bringing suits, and they must 
mento annexo. 2 Strange, 956 ; 12 Mod. j all be sued ; but, like executors, the acts of 
437, 306 ; 1 Jones, 225 ; 1 Crokc. 201; 2 each, which relate to the delivery, gift, salc ; 
Leo. 55 ; 1 Vent. 217. payment, possession or release of the intes- 

3. There are several kinds of adminis- tate’s goods, are considered as of equal 

trations, besides' the usual kind which gives validity as the acts of all, for they have a 
to the administrator the management of all joint power and authority over the whole 
the personal estate of the deceased for an Bac. Ab. Executor, C 4; 11 Vin. Ab. 358, 
unlimited time. Administration durante Com. Dig. Administration, B 12; 1 Dane’s 
minore cetate , administration durante ab - Ab. 383; 2 Litt. R. 315. On the death 
sentia , administration pendente life, adtni- of one of several joint administrators, the 
nistration de bonis non y administration cum whole authority is vested in the survivors. 
testamento annexo . 7.—4. Administrators are general, or 

Administration, government . The ma- those w r ho have right to administer the 
nagement of the affairs of the government; whole estate of the intestate; or special, 
this word is also applied to the persons en- that is, those who administer it in part, or 
trusted with the management of the public ! for a limited time. 

affairs. 8.—1. General administrators are of 

ADMINISTRATOR, trusts. An ad- two kinds, namely: first, when the grant 
ininistrator is a person lawfully appointed, of administration is unlimited, and the ad- 
with his assent, by an officer having juris- ! ministrator is required to administer the 
diction, to manage and settle the estate of j whole estate under the intestate laws; 
a deceased person who lias left no executor, I secondly, when the grant is made with the 
or one who is for the time incompetent or annexation of the will, which is the guide 
unable to act. to the administrator to administer and dis- 

2. It will be proper to consider, first, tribute* the estate. This latter administra- 
his rights ; secondly, his duties ; thirdly, tion is granted when the deceased has made 
the number of administrators, and their joint: a will, and either he has not appointed an 
and several powers ; fourthly, the several 
kinds of administrators. 

3. —1. By the grant of the letters of 
administration, the administrator is vested 
with full and ample power, unless restrained 
to some special administration, to take pos- 


executor, or having appointed one he re¬ 
fuses to serve, or dies, or is incompetent to 
act; this last kind is called an administra¬ 
tor cum testamento annexo . 1 Will, on 
Wills, 309. 

9.—2. Special administrators are of two 
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kinds: first, when tlio administration is 
limited to part of the estate, as for example, 
when the former administrator has died, 
leaving a part of the estate unadministered, 
an administrator is appointed to administer 
tho remainder, and he is called an adminis¬ 
trator dc bonis non. He has all the powers 
of a common administrator. Bae. Ab. Ex¬ 
ecutors, B 1 ; Sw. 396; Roll. Ab. 907 ; 6 
Sm. & Marsh. 3*23. When an executor dies 
leaving a part of tho estate unadministered, 
the administrator appointed to complete the 
execution of the will is called an adminis¬ 
trator de bonis non, cum testamento annexo. 
Com. Dig. Administrator, B 1. Secondly , 
When the authority of the administrator is 
limited as to time. Administrators of this 
kind arc, 1. An administrator durante 
minore cetate . This administrator is ap¬ 
pointed to act as such during the minority 
of an infant executor, until the latter shall 
attain his lawful age to act. Godolph. 102; 

5 Co. 29. His powers extend to administer 
the estate so far as to collect the same, sell 
a sufficiency of the personal property to pay 
the debts, sell bona peritura , and perform 
such other acts as require immediate atten¬ 
tion. lie may sue and be sued. Bac. Ab. 
Executor, B 1 ; Roll. Ab. 110 ; Cro. Eliz. 
718. The powers of such an administrator 
cease, as*soon as the infant executor attains 
the age at which the law authorizes him to 
act for himself, which, at common law, is 
seventeen years, but by statutory provision 
in several states twenty-one years. 

10.—2. An administrator durante ab¬ 
sentia, is one who is appointed to administer 
the estate during the absence of the execu¬ 
tor, before he has proved the will. The 
powers of this admiuistrator continue until 
the return of the executor, and then his 
powers cease upon the probate of the will 
by the executor. 4 Hagg. 360. In Eng¬ 
land it has been holden, that the death of 
the executor abroad docs not determine the 
authority of the administrator durante ab¬ 
sentia. 3 Bos. & Pull. 26. 

11-—3. An administrator pendente lite. 
Administration pendente lite may be granted 
pending the controversy respecting an al¬ 
leged will; and it has been granted pend¬ 
ing a contest as to the right to administra¬ 
tion. 2 P. Wins. 589; 2 Atk. 286 ; 2 Cas. 
temp. Lee, 258. The administrator pendente 
lite i3 merely an officer of the court, and 
holds the property only till the suit termi¬ 
nates. 1 Hagg. 313. He may maintain 
suits, 1 Yes. sen. 325 ; 2 Yes. & B. 97; 1 


Ball & B. 192; though his power does not 
extend to the distribution of the assets. 
1 Ball & B. 192. 

ADMINISTRATRIX. This term is 
applied to a woman to whom letters of 
aduhnistration have been granted. See 
Administrator. 

ADMIRAL, officer. In some countries 
is the commander in chief of the naval 
forces. This office does not exist in the 
United States. . 

ADMIRALTY. The name of a juris¬ 
diction which takes cognizance of suits or 
actions which arise in consequcuce of acts 
done upon or relating to the sea; or, in 
other words, of all transactions and pro¬ 
ceedings relative to commerce and naviga¬ 
tion, and to damages or injuries upon the 
sea. 2 Gall. R. 468. In the great mari¬ 
time nations of Europe, the term “ admi¬ 
ralty jurisdiction,” is uniformly applied to 
courts exercising jurisdiction over maritime 
contracts and concerns. It is as familiarly 
known among the jurists of Scotland, France, 
Holland and Spain, as of England, and ap¬ 
plied to their own courts, possessing sub¬ 
stantially the same jurisdiction as the Eng¬ 
lish Admiralty had in the reign of Edward 
III. Ibid., and the authorities there cited; 
and see, also, Bac. Ab. Court of Admi¬ 
ralty; Merl. llepert. h. t.; Encyclopedic, 
h. t.; 1 Dali. 323. 

2. The Constitution of the United States 
has delegated to the courts of the national 
government cognizance “ of all cases of 
admiralty and maritime jurisdiction and 
the act of September 24,1789, ch. 20, s. 9, 
has given the district court “ cognizance of 
all civil causes of admiralty and maritime 
jurisdiction,” including all seizures under 
laws of imposts, navigation or trade of the 
United States, where the seizures are made 
on waters navigable from the sea, by vessels 
of ten or more tons burden, within their 

I respective districts, as well as upon the high 
seas. 

3. It is not within the plan of this work 
to enlarge upon this subject. The reader 
is referred to the article Courts of the 
United States, where he will find all which 
it has been thought necessary to say upon 
the subject. Yide, generally, Dunlap’s 
Adm. Practice ; Bett’s Adm. Practice: 1 
Kent’s Com. 353 to 380: Serg. Const. Law, 
Index, b. t.; 2 Gall. II. 398 co 47G ; 2 Chit. 
P. 508; Bac. Ab. Courts of Admiralty; 6 
Vin. Ab. 505 ; Dane’s Ab. Index, h. t.; 2 

I Bro. Civ. and Adm. Law; Wheat. Dig. 1; 
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1 Story L. U. S. 56, 60 ; 2 Id. 905 ; 3 Id. 
1564, 1696 ; 4 Sharsw. cont. of Story’s L. 
U. S. 2262 ; Clerke’s Praxis; Collectanea 
Maritima; 1 U. S. Dig. tit. Admiralty 
Courts, XIII. 

ADMISSION, in corporations or compa¬ 
nies . The act of the corporation or company 
by which an individual acquires the rights of 
a member of such corporation or company. 

2. In trading and joint stock corpora¬ 
tions no vote of admission is requisite ; for 
any person who owns stock therein, either 
by original subscription or by conveyance, is 
in general entitled to, and cannot be refused, 
the rights and privileges of a member. 3 Mass. 
R. 364; Doug. 524; 1 Mau. & Ry. 529. 

3. All that can be required of the per¬ 
son demanding a transfer on the books, is 
to prove to the corporation his right to the 
property. Sge 8 Pick. 90. 

4. In a Mutual Insurance Company, it 
has been held, that a person may become a 
member by insuring his property, paying the 
premium and deposit-money, and rendering 
himself liable to be assessed according to the 
rules of the corporation. 2 Mass. R. 315. 

ADMISSIONS, in evidence . Concessions 
by a party of the existence of certain facts. 
The term admission is usually applied to 
civil transactions, and to matters of fact in 
criminal cases, where there is no criminal 
intent; the term confession, (q. v.) is gene¬ 
rally considered as an admission of guilt. 

2. An admission is the testimony which 
the party admitting, bears to the truth of a 
fact against himself. It is a voluntary act, 
by which he acknowledges as true the fact 
in dispute. [An admission and consent are, 
in fact, one and the same thing, unless in¬ 
deed for more exactness we say, that con¬ 
sent is given to a present fact or agreement, 
and admission has reference to an agree¬ 
ment or a fact anterior ; for properly speak¬ 
ing, it is not the admission which forms a 
contract, obligation or engagement, against 
the party admitting. The admission is, by 
its nature, only the proof of a pre-existing 
obligation, resulting from the agreement or 
the fact, the truth of which is acknowledged. 
There is still another remarkable difference 
between admission and consent: the first is 
always free in its origin; the latter, always 
morally forced. I may refuse to consent to 
a proposition made to me, abstain from a 
fact or an action which would subject me to 
an obligation ; but once my consent given, 
or the action committed, I am no longer at 
liberty to deny or refuse either; I am con¬ 


strained to admit, under the penalty of dis¬ 
honor and infamy. But notwithstanding all 
these differences, admission is identified with 
consent, and they are both the manifestation 
of the will. These admissions are generally 
evidence of those facts, when the admissions 
themselves arc proved.] 

3. The admissibility and effect of evi¬ 
dence of this description will be considered 
generally, with respect to the nature and 
manner of the admission itself; and, se¬ 
condly, with respect to the parties to be 
affected by it. 

4. In the first place, as to the nature 
and manner of the admission ; it is either 
made with a view to evidence ; or, with a 
view to induce others to act upon the re¬ 
presentation ; or, it is an unconnected or 
casual representation. 

5. —1. As an instance of admission made 
with a view to evidence may be mentioned 
the case where a party has solemnly admit¬ 
ted a fact under his hand and seal, in which 
case he is estopped, not only from disputing 
the deed itself, but every fact which it re¬ 
cites. B. N. P. 298; 1 Salk. 186; Com. 
Dig. Estoppel, B 5; Stark. Ev. pt. 4, p. 31. 

6. —2. Instances of this second class of 
admissions which have induced others to act 
upon them, are those where a man has co¬ 
habited with a woman, and treated her in 
the face of the world as his wife, 2 Esp. 
637; or where he has held himself out to 
the world in a particular character; lb.; 1 
Camp. 245 ; he cannot in the one case deny 
her to be his wife when sued by a creditor 
who has supplied her with goods as such, 
nor in the other can he divest himself of the 
character he has assumed. 

7. —3. Where the admission or declara¬ 
tion is not direct to the question pending, 
although admissible, it is not in general 
conclusive evidence; and though a party may 
by falsifying his former declaration, show 
that he has acted illegally and immorally, 
yet if he is not guilty of any breach of good 
faith in the existing transaction, and has 
not induced others to act upon his admis¬ 
sion or declaration, nor derived any benefit 
from it against his adversary, he is not bound 
by it. The evidence in such cases is merely 
presumptive, and liable to be rebutted. 

8. Secondly, with respect to the parties 
to be affected by it. 1. By a party to a 
suit, 1 Phil. Ev. 74 ; 7 T. R. 563 ; A Dali. 
65. The admissions of the party really in 
terested, although he is no party to the suit, 
are evidence. 1 Wils. 257. 
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0.—2. The admissions of a partner during 
the existence of a partnership, are evidence 
against both. 1 Taunt. 104 ; Peake’s C. 
203; 1 Stark. 0, 81. See 10 Johns. 11. 
66; lb. 216 ; 1 M. & Selw. 249. As to 
admissions made after the dissolution of the 
partnership, see 3 Johns. R. 536 ; 15 Johns. 
R. 424 : 1 Marsh. (Kentucky) R. 189. Ac¬ 
cording to the English decisions, it seems, 
the admissions of one partner, after the dis¬ 
solution, have been liolden to bind the 
other partner ; this rule has been partially 
changed by act of parliament. Colly, ou 
Part. 282; Stat. 9 Geo. IV. c. 14, (May 9, 
1828.) In the Supreme Court of the United 
States, a rule, the reverse of the English, 
has been adopted, mainly on the ground, 
that the admission is a new contract or pro¬ 
mise, springing out of, and supported by 
the original consideration. 1 Pet. R. 351 ; 
2 M’Lean, 87. The state courts have 
varied in their decisions ; some have adopted 
the English rule ; and in others it has 
been overruled. 2 Bouv. Inst. n. 1517 ; 
Story, Partn. § 324 ; 3 Kent, Com. Lect. 
43, p. 49, 4th ed.; 17 S. & R. 126; 15 
Johns. R. 409 ; 9 Cowen, R. 422; 4 Paige, 
R. 17 ; 11 Pick. R. 400; 7 Yerg. R. 534. 

10. —3. By one of several persons who 
have a community of interest. Stark. Ev. 
pt. 4, p. 47 ; 3 Serg. & R. 9. 

11. —i. Bv an agent, 1 Phil. Ev. 77—82 ; 
Paley Ag. 203-207. 

12. —5. By an attorney, 4 Camp. 133; by 
wife, Paley, Ag. 139, n. 2 ; Whart. Dig. tit. 
Evidence, 0: 7 T. R. 112; Nott & M 5 C. 374. 

13. Admissions are express or implied. 
An express admission is one made in direct 
terms. An admission may be implied from 
the silence of the party, and may be pre¬ 
sumed. As for instance, when the exist¬ 
ence of the debt, or of the particular right, 
has been asserted in his presence, and he 
has not contradicted it. And an aquies- 
cence and endurance, when acts are done 
by another, which, if wrongfully done, are 
encroachments, and call for resistance and 
opposition, are evidence, as a tacit admission 
that such acts could not be legally resisted. 
Sec 2 Stark. C. 471. 

See, generally, Stark. Ev. part 4, tit. 
Admissions ; 1 Phil. Ev. part 1, c. 5, s. 4 ; 
1 Greenl. Ev. §§ 169—212; 2 Evans 5 
Pothier, 319 ; 8 East, 549, n. 1; Com. 
Dig. Testemoigne, Addenda, vol. 7, p. 
434; Vin. Abr. Evidence, A, b. 2, A, 
b. 23 ; lb. Confessions ; this Diet. tit. Con¬ 
fessions 9 Examination ; Bac. Abr. Evi¬ 


dence, L.; Toullier, Droit, Civil Francaia, 
tome 10, p. 375, 450; 3 Bouv. Inst. n. 3073, 

Admissions, of attorneys and counsellors. 
To entitle counsellors and attorneys to 
practice in court, they must be admitted by 
j the court to practice there. Different 
statutes and rules have been made to re¬ 
gulate their admission ; they generally re- 
! quire a previous qualification by study under 
j the direction of some practicing counsellor 
or attorney. See 1 Troub. & Haly’s Pr. 
18 ; 1 Arch. Pr. 16 ; Blake’s Pr. 30. 

Admissions, in pleading . Where one 
party means to take advantage of, or rely 
upon some matter alleged by his adversary, 
and to make it part of his case, he ought to 
admit such matter in his own pleadings ; as 
if either party states the title under which 
his adversary claims, in which instances it 
is directly opposite in its nature to a pro¬ 
testation. See Protestando . But where 
the party wishes to prevent the application 
of his pleading to some matter contained 
in the pleading of his adversary, and there¬ 
fore makes an express admission of such 
matter (which is sometimes the case,) in 
order to exclude it from the issue taken or 
the like, it is somewhat similar in operation 
and effect, to a protestation. 

2. The usual mode of making an express 
admission in pleading, is, after saying that 
the plaintiff ought not to have or maintain 
his action, &c., to proceed thus, “ Because 
he says that although it be true that” &c. 
repeating such of the allegations of the ad¬ 
verse party as are meant to be admitted. 
Express admissions are only matters of fact 
alleged in the pleadings; it never being 
necessary expressly to admit their legal 
sufficiency, which is always taken for 
granted, unless some objection be made to 
them. Lawes 5 Civ. PI. 143, 144. See 1 
Chit PI. 600; Archb. Civ. PI. 215. 

3. In chancery pleadings, admissions are 
said to be plenary and partial. They are 
plenary by force of terms not only when the 
answer runs in this form, “ the defendant 
admits it to be true,” but also when he 
simply asserts, and generally speaking, 
when he says, that “ he has been informed, 
and believes it to be true,” without adding 
a qualification such as, u that, he does not 
know it of his own knowledge to be so, and 
therefore does not admit the same. 55 Par¬ 
tial admissions are those which are de¬ 
livered in terms of uncertainty, mixed up 
as they frequently are, with explanatory oi 
qualifying circumstances. 
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Admissions, in practice. It frequently fourteen years, and if a girl, her full age of 
occurs in practice, that in order to save twelve. Domat, Liv. Prel. t, 2, s. 2, n. 8. 
expenses as to mere formal proofs, the attor- In the common law an adult is considered 
ueys on each side consent to admit, reci- one of full age. 1 Swanst. R. 553. 
prooally, certain facts in the cause without ! ADULTERATION. This term denotes 
calling for proof of them. : the act of mixing something impure with 

2. These are usually reduced to writing, something pure, as, t-o mix an inferior liquor 
and the attorneys shortly add to this effect, with wine; an inferior article with coffee, 
namely, “ We agree that the above facts tea, and the like. 

shall on the trial of this cause be admitted, ! ADULTERINE. A term used in the 
and taken as proved on each side ;” and civil law to denote the issue of an adulter- 
signing two copies now called “admissions” : ous intercourse. See Nicholas on Adulte- 
in the cause, each attorney takes one. rine Bastardy. 

Grcsl. Eq. Ev. c. 2, p. 38. ADULTERIUM. In the old records 

ADMITTANCE, Eng. law. The act ' this word does not signify the offence of 
of giving possession of a copyhold estate, • adultery, but the fine imposed for its com¬ 
as livery of seisin is of a freehold ; it is of mission. Barr, on the Stat. 62, note, 
three kinds, namely upon a voluntary ADULTERY, criminal law . From ad 
grant by the lord; upon a surrender by and alter, another person; a criminal con ver- 
the former tenant; and upon descent. sation, between a man married to another 

ADMITTENDO IN SOCIUM, Eng. woman, and a woman married to another 
law . A writ associating certain persons to j man, or a married and unmarried person, 
justices of assize. The married person is guilty of adultery, the 

ADMONITION. A reprimand from a unmarried of fornication, (q. v.) 1 Yeatcs, 

judge to a person accused, on being dis- G; 2 Dali. 124; but see 2 Blackf. 318. 
charged, warning him of the consequences 2. The elements of this crime are, 1st, 
of his conduct, and intimating to him, that that there shall be an unlawful carnal 
should he be guilty of the same fault for j connexion ; 2dly, that the guilty party shall 
which he has been admonished, he will be at the time be married; 3dly, that he or 
punished with greater severity. Merlin, she shall willingly commit the offenee ; for a 
Report, h. t. woman who has been ravished against her 

2. The admonition was authorized by the will is not guilty of adultery. Domat, Supp 
civil law, as a species of punishment for du Droit Public, liv. 3, t. 10, n. 13. 
slight misdemeanors. Vide Reprimand. 3. The punishment of adultery, in the 

ADNEPOS. A term employed by the United States, generally, is fine and im- 
Roraans to designate male descendants in prisonment. 

the fifth degree, in a direct line. This term | 4. In England it is left to the feeble 

is used in making genealogical tables. j hands of the ecclesiastical courts to punish 
ADOLESCENCE, persons. That age this offence, 
which follows puberty and precedes the age | 5. Adultery in one of the married per- 

of majority; it commences for males at four- sons is good cause for obtaining a divorce 
teen, and for females at twelve years com- by the innocent partner. See 1 Pick. 136; 
pleted, and continues till twenty-one years 8 Piek. 433 ; 9 Mass. 492 : 14 Pick. 518 ; 
complete. j 7 Greenl. 57 ; 8 Greenl. 75 ; 7 Conn. 267 ; 

ADOPTION, civil law. The act by j 10 Conn. 372 ; 6 Verm. 311 ; 2 Fairf. 391; 
which a person chooses another from a 4 S. & R. 449; 5 Rand. 634; 6 Rand, 
strange family, to have all the rights of his 627 ; 8 S. & R. 159 ; 2 Yeates, 278, 466 ; 
own child. Merl. Repert. h. t.; Dig. 1, 7, ' 4 N. H. Rep. 501; 5 Day, 149; 2 N. & 
15, 1; and see Arrogation. By art. 232, j M. 167. 

of the civil code of Louisiana, it is abolished I 6. As to proof of adultery, see 2 
in that state. It never was in use in any Greenl. § 40, Marriage. 
other of the United States. | ADVANCEMENT. That which is given 

ADROGATION, civil law. The adop- ! by a father to his child or presumptive heir, 
tion of one who was imputes , that is, if a by anticipation of what he might inherit, 
male, under fourteen years of age; if a 6 Watts, R. 87; 17 Mass. R. 358 ; 10 
female, under twelve. Dig. 1, 7, 17, 1. j Mass. R. 200; 4 S. & R. 333; 11 John. 

ADULT, in the civil law . An infant R. 91Wright, R. 339. See also Coop 
who, if a boy, has attained his full age of , Just. 515, 575; 1 Tho. Co. Lit. 835 K 
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3 Do. 345, 348 ; Toll. 301 ; 5 Vez. 721 ; 
2 Rob. on Wills, 128; Wash. C. C. Rep. 
225; 4 8. & R. 333; 1 S. & It. 312 ; 3 
Conn. Rep. 31 ; and post Collatio bonorum. 

2. To constitute an advancement by the 
law of England, the gift must be made by 
the father and not by another, not even by 
the mother. 2 P. Wms. 356. In Pennsyl¬ 
vania a gift of real or personal estate by 
the father or mother may be an advance¬ 
ment. 1 S. & R. 427; Act 19 April 1794, 
^ 9 ; Act 8 April, 1833, § 16. There are 
in the statute laws of the several states 
provisions relative to real and personal 
estates, similar in most respects to those 
which exist in the English statute of distri¬ 
bution, concerning an advancement to a 
child. If any child of the intestate has 
been advanced by him by settlement, either 
out of the real or personal estate, or both, 
equal or superior to the amount in value of 
the share of such child which would be due 


! 1 Watts & Serg. 390 ; 10 Watts, R. 158 : 

5 Ilawle, 213; 5 Watts, 9, 80; 6 Watts 

6 Serg. 203. The law of France in respect 
to advancements is stated at length in 
Mori. Rep. de Jurisp. Rapport a succession. 

ADVANCES, contracts . Said to take 
place when a factor or agent pays to his 
principal, a sum of money on the credit of 
goods belonging to the principal, which are 
placed, or are to be placed, in the posses¬ 
sion of the factor or agent, in order to re¬ 
imburse himself out of the proceeds of the 
sale. In such case the factor or agent has 
a lien to the amount of his claim. Cowp. 
R. 251 ; 2 Burr. R. 931 ; Li verm, on Ag. 
38 ; Journ. of Law, 146. 

2. The agent or factor has a right not 
only to advances made to the owner of 
goods, but also for expenses and disburse¬ 
ments, made in the course of his agency, 
out of his own moneys, on account of, or 
for the benefit of his principal ; such as 


from the real and personal estate, if no such 
advancement had been made, then such 
child and his descendants, are excluded 


incidental charges for warehouse-room, 
duties, freight, general average, salvage, 
repairs, journeys, and all other acts done 


from any share in the real or personal estate ! to preserve the property of the principal, 
of the intestate. and to enable the agent to accomplish tho 

3. But if the advancement be not equal, objects of the principal, arc to be paid fully 

then such child, and in case of his death, by the latter. Story on Bailm. § 196, 

his descendants, are entitled to receive, 197 ; Story on Ag. § 335. 

from the real and personal estate, sufficient 3. The advances, expenses and disburse- 
to make up the deficiency, and no more. ments of the agent must, however, have 

4. The advancement is either express or been made in good faith, without any de- 

implied. As to what is an implied advance- fault on his part. Liv. on Ag. 14—16; 
ment, see 2 Fonb. Eq. 121 ; 1 Supp. to Ves. Smith on Mere. L. 56 ; Paley on Ag. by 

Jr. 84; 2 lb. 57 ; 1 Vern. by Raithby, Lloyd, 109; 6 East, R. 392; 2 Bouv. 

88, 108, 216 ; 5 Ves. 421; Bac. Ab. h. t.; Inst. n. 1340. 

4 Kent, Com. 173. 4. When the advances and disbursc- 

5. A debt due by a child to his father ments have been properly made, the agent 

differs from an advancement. In ease of a is entitled not only to the return of the 
debt, the money due may be recovered by money so advanced, but to interest upon 
action for the use of the estate, whether such advances and disbursements, whenever 
any other property be left by the deceased from the nature of the business, or the 
or not; whereas, an advancement merely usage of trade, or the particular agreement 
bars the child’s right to receive any part of of the parties, it may be fairly presumed to 
his father’s estate, unless he brings into be stipulated for, or due to the agent. 7 
hotch pot the property advanced. 17 Mass. Wend. R. 315 ; 3 Binn. 11. 295 ; 3 Caines’ 
R. 93, 350. See, generally, 17 Mass. R. R. 226; 1 II. Bl. 303; 3 Camp. R. 467; 
81, 356 ; 4 Pick. R. 21; 4 Mass. R. 680 ; 15 East, R. 223; 2 Bouv. Inst. n. 1341. 

8 Mass. R. 143; 10 Mass. R. 437 ; 5 Pick. This just rule coincides with the civil law 

It. 527; 7 Conn. R. 1 ; 6 Conn. R. 355 ; on this subject. Dig. 17, 1, 12, 9; Poth. 

5 Paige’s R. 318 ; 6 Watts’ R. 86, 254, Pand. lib. 17, t. 1, n. 74. 

309; 2 Yerg. R. 135; 3 Yerg. R. 95; ADVENTITIOUS, adventitius . From 
Bac. Ab. Trusts, D; Math, on Pres. 59; advenio; what comes incidentally ; as ad- 
5 Hayw. 137 ; 11 John. 91; 1 Swanst. 13; ventitia bona, goods that fall to a man 
1 Ch. Caa. 58 ; 3 Conn. 31 ; 15 Ves. 43, otherwise than by inheritance ; or adventitia 
50; U. S. Dig. h. t.; 6 Whart. 370 ; 4 S. & dos, a dowry or portion given by some other 
R. 333; 4 Whart. 130, 540 * 5 Watts, 9 ; friend beside the parent. 
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ADVENTURE, bill of. A writing sign- 
ed by a merchant, to testify that the goods 
shipped on board a certain vessel are at the 
venture of another person, he himself being 
answerable only for the produce. Techn. 
Diet. 

Adventure, crim . law. See Misad¬ 
venture. 

Adventure, mer. law. Goods sent 
abroad under the care of a supercargo, to 
be disposed of to the best advantage for 
the benefit of his employers, is called an 
adventure. 

ADVERSARY. One who is a party 
in a writ or action opposed to the other 
party. 

ADVERSE POSSESSION, title to lands . 
The enjoyment of land, or such estate as 
lies in grant, under such circumstances as 
indicate that such enjoyment has been com¬ 
menced and continued, under an assertion 
or color of right on the part of the posses¬ 
sor. 3 East, R. 394; 1 Pick. Rep. 46G ; 

1 Dali. R. 67 ; 2 Scrg. & Rawle, 527 ; 10 
Watts R. 289; 8 Conn. 440; 3 Penn. 132; 

2 \\k. 364; 2 Watts, 23; 9 John. 174; 
18 John. 40, 355; 5 Pet. 402; 4 Ribb, 
550. Actual possession is a pedis possessio 
which can be only of ground enclosed, and 
only such possession can a wrongdoer have. 
He can have no constructive possession. 7 
Scrg. & R. 192; 3 Id. 517; 2 Wash. C. 
C. llcp. 478, 479. 

2. When the possession or enjoyment 
has been adverse for twenty years, of which 
the jury are to judge from the circumstances, 
the law raises the presumption of a grant. 
Ang. on Wat. Courses, 85, et seq. But 
this presumption arises only when the use 
or occupation would otherwise have been 
unlawful. 3 Greenl. R. 120; 6 Binn. R. 
416; 6 Cowen, R. 617, 677 ; 8 Cowen, R. 
589; 4 S. & R. 456. See 2 Smith’s Lead. 
Cas. 307-416. 

3. There are four general rules by which 
it may be ascertained that possession is 
not adverse; these will be separately con¬ 
sidered. 

4. —1. When both parties claim under 
the same title ; as, if a man seised of cer¬ 
tain land in fee, have issue two sons and 
die seised, and one of tho sons enter by 
abatement into the land, the statute of 
limitations will not operate against the 
other son; for when the abator entered 
Into the land of his father, before entry 
made by his brother, the law intends that 
he entered claiming as heir to his father, by 


which title the other son also claims. Co. 
Litt. s. 396. 

5. —2. When the possession of the one 
party is consistent with the title of the 
other ; as, where the rents of a trust estate 
were received by a cestui que trust for more 
than twenty years after the creation of the 
trust, without any interference of the trustee, 
such possession being consistent with and 
secured to the cestui que trust by the terms 
of the deed, the receipt was held not to be 
adverse to the title of the trustee. 8 East, 
248. 

6. —3. When, in contemplation of law, 
the claimant has never been out of posses¬ 
sion ; as, where Paul devised lands to John 
and his heirs, and died, and John died, and 
afterwards the heirs of John and a stranger 
entered, and took the profits for twenty 
years; upon ejectment brought by the de¬ 
visee of the heir of John against the strangei, 
it was held that the perception of the rents 
and profits by the stranger was not adverse 
to the devisee’s title ; for when two men 
arc in possession, the law adjudges it to be 
the possession of him who has the right. 
Lord Raym. 329. 

7. —4. When the occupier lias acknow¬ 
ledged the claimant’s titles; as, if a lease 
be granted for a term, and, after paying 
the rent for the land during such term, the 
tenant hold for twenty years without paying 
rent, his possession will not be adverse. 
See Bos. & P. 542; 8 B. & Cr. 717; 2 
Bouv. Inst. n. 2193-94, 2351. 

ADVERTISEMENT. A notice pub¬ 
lished either in handbills or in a newspaper. 

2. The law in many instances requires 
parties to advertise in order to give notice 
of acts which are to be done; in these cases, 
the advertisement is in general equivalent 
to notice. 

3. When an advertisement contains the 
terms of sale, or description of the property 
to be sold, it will bind the seller; and if 
there be a material misrepresentation, it 
may avoid the contract, or at least entitle 
the purchaser to a compensation and reduc¬ 
tion from the agreed price. Knapp’s R. 344, 

1 Chit. Pr. 295. 

ADVICE, com. law. A letter contain¬ 
ing information of any circumstances un¬ 
known to the person to whom it is written ; 
when goods are forwarded by sea or land, 
the letter transmitted to inform the con¬ 
signee of the fact, is termed advice of goods, 
or letter 'of advice. When one merchant 
draws upon another, he generally advises 
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him of the fact. These letters are intended 
to give notice of the facts they contain. 

Al> VICK, practice. The opinion given by 
counsel to their clients; this should never 
be done but upon mature deliberation to 
the best of the counsel’s ability; and with¬ 
out regard to the consideration whether it 
will affect the client favorably or unfavor¬ 
able. 

ADVISEMENT. Consideration, delibe¬ 
ration, consultation ; as, the court holds the 
case under advisement. 

ADVOCATE, civil and ecclesiastical 
law. 1. An officer who maintains or de¬ 
fends the rights of his clieut in the same 
manner as the counsellor does in the com¬ 
mon law. 

2. Lord Advocate. An officer of state 
in Scotland, appointed by the king, to 
advise about the making and executing the 
law, to prosecute capital crimes, &c. 

3. College or faculty of advocates. A 
college consisting of 180 persons, appointed 
to plead in all actions before the lords of 
sessions. 

4. Church or ecclesiastical advocates. 
Pleaders appointed by the church to main¬ 
tain its rights. 

5. —2. A patron who has the advowson 
or presentation to a church. Tech. Diet.; 
Ayl. Per. 53 ; Dane Ab. c. 31, § 20. Sec 
Counsellor at law; Honorarium. 

ADVOCATIA, civil law. This some¬ 
times signifies the quality, or functions, and 
at other times the privilege, or the territo¬ 
rial jurisdiction of an advocate. See Du 
Cange, voee Advocating Advocatio. 

ADVOCATION, Scotch law. A wri¬ 
ting drawn up in the form of a petition, 
called a bill of advocation, by which a party 
in an action applies to the supreme court to 
advocate its cause, and to call the action out 
of an inferior court to itself. Letters of ad¬ 
vocation , are the decree or warrant of the 
supreme court or court of sessions, discharg¬ 
ing the inferior tribunal from all further 
proceedings in the matter, and advocating 
tho action to itself. This proceeding is 
similar to a certiorari (q. v.) issuing out of 
a superior court for the removal of a cause 
from an inferior. 

ADVOCATES. A pleader, a narrator. 
Bract. 412 a, 372 b. 

ADVOWSON, ecclesiastical law. From 
advow or advocarc, a right of presentation 
to a church or benefice. lie who possesses 
this right is called the patron or advocate, 
(q. v.); when there is no patron, or he neg¬ 


lects to exercise his right within six months, 
it is called a lapse , i. e. a title is given to 
the ordinary to collate to a church ; when 
a presentation is made by one who has no 
right it is oalled a usurpation. 

2. Advowsons are of different kinds, as 
— Advowson appendant , when it depends 
upon a manor, &c.— Advowson in gross , 
when it belongs to a person and not to a 
manor.— Advowson presentative , where the 
patron presents to the bishop.— Advowson 
donative , where the king or patron puts tho 
clerk into possession without presentation. 
— Advowson of the moiety of the church , 
where there are two several patrons and 
two incumbents in the same church .—A 
moiety of advowson , where two must join the 
presentation of one incumbent.— Advowson 
of religious houses , that which is vested in 
the person who founded such a house. 
Tcchn. Diet.; 2 Bl. Com. 21; Mirchouse 
on Advowsons; Com. Dig. Advowson,Quare 
Impedit; Bae. Ab. Simony; Burn’s Eccl. 
Law, h. t.; Cruise’s Dig. Index, h. t. 

AFFECTION, contacts. The making 
over, pawning, or mortgaging a thing to 
assure the payment of a sum of money, or 
the discharge of some other duty or service. 
Techn. Diet. 

AFFEEDERS, English law. Those 
who upon oatli settle and moderate fines in 
courts leet. Hawk. 1. 2, c. 112. 

TO AFFERE, English law. Signifies 
either “ to afferc an amercement,” i. e. to 
mitigate the rigor of a fine ; or “ to affere 
an account,” that is, to confirm it on oath 
in the exchequer. . 

AFFIANCE, contracts. From affidare oi 
dare fidem , to give a pledge. A plighting 
of troth between a man and woman. Litt. 
s. 39. Pothier, Traite du Mariage, n. 24, 
defines it to be an agreement by which a 
man and a woman promise each other that 
they will marry together. This word is 
used by some authors as synonymous with 
marriage. Co. Litt. 34, a, noto 2. See Dig 
23, 1,1; Code, 5, 1, 4; Extrav. 4, 1. 

AFFIDARE. To plight one’s faith, or 
give fealty, i. e. fidelity by making oath, &c. 
Cunn. Diet. h. t. 

AFFIDATIO DOMINORUM, Eng. 
law. An oath taken by a lord in parlia¬ 
ment. 

AFFIDAVIT, practice. An oath or 
affirmation reduced to writing* sworn or 
affirmed to before some officer who has au¬ 
thority to administer it. It differs from a 
deposition in this, that in the latter the op 
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posite party has had an opportunity to 
crosa-examine the witness, whereas an affi¬ 
davit is always taken ex parte . Gresl. Eq. 
Ev. 413. Vide Harr. Dig. h. t. 

2. Afflavit to hold to bail , is in many 
eases required before the defendant can be 
arrested; such affidavit must be made by a 
person who is acquainted with the fact, and 
must state, 1st, an indebtedness from the 
defendant to the plaintiff; 2dly, show a dis¬ 
tinct cause of action; 3dly, the whole must 
be clearly and certainly expressed. Sell. 
Pr. 104; 1 Chit. It. 165; S. C. 18 Com. 
Law, It. 59 note; Id. 99. 

3. An affidavit of defence , is made by 

a defendant or a person knowing the facts, 
in which must be stated a positive ground 
of defence on the merits. 1 Ashni. R. 4, 
19, n. It has been decided that when a 
writ of summons has been served upon three 
defendants, and only one appears, a judg¬ 
ment for want of an affidavit of defence may 
be rendered against all. 8 Watts, It. 367. 
Vide Bac. Ab. h. t. j 

AFFINITAS AFFINITATIS. That : 
connexion between two persons which has 
neither consanguinity nor affinity ; as, the 


' connexion between the husband’s brother 
and the wife’s sister. This connexion is 
: formed not between the parties themselves, 
nor between one of the spouses and the 
i kinsmen of the other, but between tlio kins- 
, men of both. Ersk. Inst. B. 1, tit. 0, s. 8. 

AFFINITY. A connexion formed by 
marriage, which places the husband in 
the same degree of nominal propinquity to 
the relations of the wife, as that in which 
she herself stands towards them, and gives 
to the wife the same reciprocal connexion 
with the relations of the husband. It is 
j used in contradistinction to consanguinity, 
(q. v.) It is no real kindred. 

I 2. Affinity or alliance is very different 
from kindred. Kindred are relations by 
blood ; affinity is the tic which exists be¬ 
tween one of the spouses with the kindred 
of the other ; thus, the relations of my wife, 
her brothers, her sisters, her uncles, are 
allied to me by affinity, and my brothers, 
sisters, &e., arc allied in the same way to 
my wife. But my brother and the sister 
of my wife are not allied by the tios of 
affinity. This will appear by the following 
paradigms 


0 My wife’s father, 


Ego 0-0 My wife. 


My 0 father, 


>are all allied to me. 


6 My wife’s sister, 

0 My wife’s niece. 
My 0 wife’s father. 


1 


My brother, C 


Ego, 0-0 My wife, 0 My wife’s sister, J 


| My brother and my 
i wife’s sister are not 
( allied to each other. 


3. A person cannot, by legal succession, 
receive an inheritance from a relation by 
affinity; neither does it extend to the near¬ 
est relations of husband and wife, so as to 
create a mutual relation between them. 
The degrees of affinity are computed in the 
san )3 way as those of consanguinity. See 
Pothier, Traite du Mariage, part 3, ch. 3, 
art. 2 ; and see 5 M. R. 296 ; Inst. 1, 10, 
6 ; Dig. 38, 10, 4, 3 ; 1 Pkillim. R. 210 ; ; 
S. C. 1 Enjr. Eccl. R. 72 ; article Marriage. 

TO AFFIRM, practice. 1. To ratify 
or confirm a former law or judgment; as 
when the supreme court affirms the judg¬ 
ment of the court of common pleas. 2. To 
make an affirmation, or to testify under an 
affirmation. , 

AFFIRMANCE. The confirmation of 
% voidable act; as, for example, when an 


1 infant enters into a contract, which is not 
, binding upon him, if, after attaining his full 
age, lie gives his affirmance to it, he will 
thereafter be bound, as if it bad been made 
when of full age. 10N. II. Rep. 194. 

2. To be binding upon the infant, 
the affirmance must be made after arriving 
of age, with a full knowledge that it would 
be void without such confirmation. 11 S. 
& R. 305. 

3. An affirmance may be express, that 
is, where the party declares his determina¬ 
tion of fulfilling the contract; but a mere 
acknowledgment is not sufficient. Dudl. R. 
203. Or it may be implied, as, for example, 
where an infant mortgaged his land, and, at 
full age, conveyed it subject to the mort¬ 
gage. 15 Mass. 220. See 10 N. II. Rep. 
561. 
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AFFIRMANCE-RAY, GENERAL. In 
(he English Court of Exchequer, is a day 
appointed by the judges of the common 
pleas, and barons of the exchequer, to be 
held a few days after the beginning of every 
term for the general affirmance or reversal 
of judgments. ‘2 Tidd, 1091. 

AFFIRMANT, practice. One who makes 
affirmation instead of making oath that the 
evidence which he is about to give shall be 
the truth, as if lie had been sworn. He is 
liable to all the pains and penalty of per¬ 
jury, if he shall be guilty of wilfully and 
maliciously violating his affirmation. 

AFFIRMATION, practice . A solemn 
doclaration and asseveration, which a wit¬ 
ness makes before an officer competent to 
administer an oath in a like case, to tell the 
truth, as if he had been sworn. 

2. In the United States, generally, all 
witnesses who declare themselves conscien¬ 
tiously scrupulous against taking a corporal 
oath, are permitted to make a solemn af¬ 
firmation, and this, in all cases, as well 
criminal as civil. 

3. In England, laws have been enacted 
which partially relieve persons who have 
conscientious scruples against taking an 
oath, and authorize them to make affirma¬ 
tion. tu France, the laws which allow 
freedom of religious opinion, have received 
the liberal construction that all persons are 
to be sworn or affirmed according to the 
dictates of their consciences ; and a quaker’s 
affirmation has been received and held of 
the same effect as an oath. Merl. Quest, 
de Droit, mot Sennent, § 1. 

4. The form is to this effect: “ You, A 
B, do solemnly, sincerely, and truly de¬ 
clare and affirm,” &e. For the violation 
of the truth in such case, the witness is 
subject to the punishment of perjury as if 
be had been sworn. 

5. Affirmation also means confirming; 
as, an affirmative statute. 

AFFIRMATIVE. Averring a fact to be 
true ; that which is opposed to negative, (q. v.) 

2. It is a general rule of evidence that 
the affirmative of the issue must be proved. 
Bull. N. P. 298 ; Peake, Ev. 2. 

3. But when the law requires a person 
to do an act, and the neglect of it will ren¬ 
der him guilty and punishable, the negative 
must be proved, because every man is pre¬ 
sumed to do his duty, and in that case they 
who affirm he did not, must prove it. B. N. 
P. 298 ; l Roll, R. 83 ; Comb. 57 ; 3 B. & 
P. 307; 1 Mass. R. 56. 

Vol. I.—F 


Affirmative pregnant, pleading. An 
affirmative allegation, implying some nega¬ 
tive, in favor of the adverse party: for 
example, if to an action of assumpsit, which 
is barred by the act of limitations in six years, 
the defendant pleads that he did not under¬ 
take, &c. within ten years; a replication 
that he did undertake, &c. within ten years, 
would be an affirmative pregnant; since it 
would impliedly admit that the defendant 
bad not promised within six years. As no 
proper issue could be tendered upon such 
pica, tho plaintiff should, for that' reason, 

demur to it. Gould, PI. c. 6, § 29, 37 ; 
Steph. PI. 381; Lawcs, Civ. PI. 113 ; liac. 
Ab PI N fi 

AFFORCE, AFFORCEMENT OF 
THE ASSIZE, Old English law , practice. 
An ancient practice in trials by jury, which 
is explained by Bracton, (fo. 185, b. 292 a) 
and by the author of Fleta, lib. 4, cap. 9, § 
2. It consisted in adding other jurors to 
the panel of jurors, after the cause had been 
committed to them, in case they could not 
agree in a verdict. The author of Fleta 
(ubi sup) thus describes it. The oath having 
been administered to the jury, the (prenota- 
rius) prothonotary, addressed them thus: 
“You will say upon the oath you have 
taken, whether such a one unjustly and with¬ 
out judgment disseized such a one of his 
freehold in such a ville within three years 
or not.” The justices also repeat for the 
instruction of the jurors the plaint of the 
plaintiff, &c. The jurors then retire and 
confer together, &c. If the jurors differ 
among themselves and cannot agree in one 
(sententiani) finding, it will be in the discre¬ 
tion of the judges, &c. to afforce the assize Vy 
others, provided there remain of the jurors 
summoned as many as the major party of 
the dissenting jurors; or they may compel 
the same jurors to unanimity, viz. by 
directing the sheriff to keep them safely 
without meat or drink until they agree. 
The object of adding to the panel a number 
equal to the major party of the dissenting 
jurors, was to ensure a verdict by twelve of 
them, if the jurors thus added to the panel 
should concur with tlie minor party of the 
dissenting jurors. This practice of afforeing 
the assize, was in reality a second trial of 
the cause, and was abandoned, because tie 
courts found it would save delay and trouble 
by insisting upon unanimity. The practice 
of confining jurors without meat and drink in 
order to enforce unanimity, has in more mod¬ 
ern times also been abandoned, and the more 
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rational practice adopted of discharging the 
jury and summoning a new one for the trial of 
the cause, in cases where they cannot agree. 
This expedient for enforcing unanimity was 
probably introduced from the canon law, as 
wo find it was resorted to on the continent, 
in other cases where the unanimity of a 
consultative or deliberative body was deem¬ 
ed indispensable. See Barring, on Stats. 
19, 20; 1 Fournel, Hist, des Avocats, 28, 
note. 

TO AFFRANCHISE. To make free. 

AFFRAY, criminal law . The fighting 
of two or more persons, in some public place, 
to the terror of the people. 

2. To constitute this offence there must 
be, 1st, a fighting; 2d, the fighting must be 
between two or more persons; 3d, it must 
be in some public place; 4th, it must be to 
the terror of the people. 

3. It differs from a riot, it not being 
premeditated; for if any persons meet to¬ 
gether upon any lawful or innocent occasion, 
and happen on a sudden to engage in fight¬ 
ing, they are not guilty of a riot but an 
affray only ; and in that case none are guilty 
except those actually engaged in it. Hawk, 
b. 1, c. 65, s. 3; 4 Bl. Com. 146; 1 Rus¬ 
sell, 271. 

AFFREIGHTMEET, com . law . The 
contract by which a vessel or the use of it, 
is let out to hire. See Freight; General 
Ship . 

AFORESAID. Before mentioned; al¬ 
ready spoken of. This is used for the purpose 
of identifying a person or thing ; as where 
Peter, of the city of Philadelphia, has been 
mentioned ; when it is necessary to speak of 
him, it is only requisite to say Peter afore¬ 
said, and if the city of Philadelphia, it may 
be done as the city of Philadelphia, aforesaid. 

AFORETHOUGHT, trim, law . Pre¬ 
meditated, prepense; the length of time 
during which the accused has entertained 
the thought of committing the offence is not 
very material, provided he has in fact enter¬ 
tained such thought; he is thereby rendered 
criminal in a greater degree than if he had 
committed the offence without premeditation. 
Vide Malice; Aforethought; Premedita¬ 
tion; 2 Chit. Cr. 785; 4 Bl. Com. 199; 
Fost. 132, 291, 292; Cro. Car. 131; Palm. 
545; W. Jones, 198; 4 Dali. R. 146; 1 
P. A. Bro. App. xviii.; Addis. R. 148; 1 
Ashm. R. 289. 

AFTERMATH A right to have the 
last, crop of grass or pasturage. 1 Chit. 

Plr 181. 


AGAINST THE FORM OF THE 
STATUTE. When a statute prohibits a 
thing to be done, and an action is brought for 
the breach of the statute, the declaration or 
indictment must conclude against the form 
of the statute. See Contra formam sfatuti . 

Against the will, pleadings . In in¬ 
dictments for robbery from the person, the 
words “feloniously and against the will,” 
must be introduced; no other words or 
phrase will sufficiently charge the off'cnce. 
1 Chit. Cr. *244. 

AGARD. An old word which signifies 
award. It is used in pleading, as nul agard , 
no award. 

AGE. The time when the law allows 
persons to do acts which, for want of years, 
they were prohibited from doing before. 
Sec Coop. Justin. 446. 

2. For males , before they arrive at 
fourteen years they are said not to be of 
discretion ; at that age they may consent to 
marriage and choose a guardian. Twenty- 
one years is full age for all private purposes, 
and they may then exercise their rights as 
citizens by voting for public officers ; and are 
eligible to all offices, unless otherwise provi¬ 
ded for in the constitution. At 25, a man 
may be elected a representative in Congress; 
at 30, a senator; and at 35, he may be 
chosen president of the United States. Ho 
is liable to serve in the militia from 18 to 
45 inclusive, unless exempted for some 
particular reason. 

• 3. As to females , at 12, they arrive at 
years of discretion and may consent to 
marriage; at 14, they may choose a guardian ; 
and 21, as in males, is full age, when they 
may exercise all the rights which belong to 
their sex. 

4. In England no one can be chosen 
member of parliament till be has attained 
21 years; nor be ordained a priest under 
the age of 24; nor made a bishop till lie has 
completed his 30th year. The age of serv¬ 
ing in the militia is from 16 to 45 years. 

5. By the laws of France many provi¬ 
sions are made in respect to age, among 
which are the following. To bo a member 
of the legislative body, the person must 
have attained 40 years; 25, to be a judge 
of a tribunal de premiere instance: 27, to be 
its president, or to be judge or clerk of a 
cour royale; 30, to be its president or pro- 
cureur general; 25, to be a justice of the 
peace; 30, to be judge of a tribunal of 
commerce, and 35, to be its president; 25 f 
to be a notary public; 21, to be a testamen- 
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tary witness; 30, to be a juror. At 10, a 
minor may devise one half of his property 
as if he were a major. A male cannot con¬ 
tract marriage till after the ISth year, nor 
a female before full If) years. At 21, both 
males and females are capable to perform 
all the acts of civil life. ToulL Pr. Civ. 
Fr. Liv. 1, Intr. n. 188. 

6. In the civil law, the age of a man 
was divided as follows : namely, the infancy 
of males extended to the full accomplishment 
of the 14th year ; at 14, he entered the age 
of puberty, and was said to have acquired 
full puberty at 18 years accomplished, and 
was major on completing his 25th year. A 
female was an infant until 7 years; at 12, 
she entered puberty, and accquired full 
puberty at 14: she became of full age on 
completing her 25th year. Lemons Elein. 
du Dr. Civ. Rom. 22. 

See Com. Dis:. Baron and Feme, B 5, 
Power, A 3, Enfant, C 9, 10, 11, P 3, 
Pleader, 2 G 3, 2 W 22, 2 Y 8 ; Bac. 
Ab. Infancy and Age; 2 Yin. Ab. 131; 
Constitution of the United States; Pomat. 
Lois Civ. tome l,p. 10: Merlin, Report, de 
Jurisp. mot Age ; Avl. Pand. G2 ; 1 Coke 
Inst. 78: 1 Bl. Com. 4G3. See Witness. 

Age-prayer, Age-prier, ataii? preca - 
tio. English law , practice . When an action 
is brought against an infant for lands which 
he hath by descent, he may show this to 
the court, and pray quod loquela remanent 
until he shall become of age ; which is called 
his age-prayer. Upon this being ascer¬ 
tained, the proceedings are stayed accord¬ 
ingly. When the lands did not descend, 
he i 8 not allowed this privilege. 1 Lilly’s 
Reg. 54. 

AGED WITNESS. When a deposition 
is wanted to be taken on account of the age 
of a witness, he must be at least seventy 
years old to be considered -an aged witness. 
Coop. Eq. PL 57 ; Amb. R. 65; 13 Ves. 
56, 261. 

AGENCY, contracts . An agreement, 
express or implied, by which one of the 
parties, called the principal, confides to the 
other, denominated the agent, the manage¬ 
ment of some business, to be transacted in 
his name, or on his account, and by which 
the agent assumes to do the business and to 
render an account of it. Asa general rule, 
whatever a man may do by himself, except 
in virtue of a delegated authority, he may 
do by an agent. Combe’s Case, 9 Co. 75. 
Hence the maxim qui facit per alium facit 
per se. 


2. When the agency is express, it is 
created either by deed, or in writing not by 
deed, or verbally without writing. 3 Chit. 
Com. Law, 104; 9 Ves. 250; 11 Mass. 
Rep. 27 ; lb. 97, 288; 1 Binn. II. 450. 
When the agency is not express, it may be 
inferred from the relation of the parties and 
the nature of the employment, without any 
proof of any express appointment. 1 Wash. 
R. 19 ; 15 East, R. 400 ; 5 Day’s R. 556 

3. The agency must be antecedently 
given, or subsequently adopted ; and in the 
latter case there must be an act of recogni¬ 
tion, or an aequiesccnco in the act of the 
agent, from which a recognition may be 
fairly implied. 9 Cranch, 153, 161 ; 26 
Wend. 193, 226 ; 6 Man. & Gr. 236, 242 ; 
1 Hare & Wall. Scl. Dec. 420 ; 2 Kent, 
Com. 478 ; Paley on Agency; Livermore 
on Agency. 

4. An agency may be dissolved in two 
ways. 1, by the act of the principal or the 
agent; 2, by operation of law. 

5. —1. The agency may be dissolved by 
the act of one of the parties. 1st. As a 
general rule, it may be laid down that the 
principal has a right to revoke the powers 
which he has given ; but this is subject to 
some exceptions, of which the following are 
examples. When the principal has expressly 
stipulated that the authority shall be irre¬ 
vocable, mid the agent has an interest in 
its execution ; it is to be observed, however, 
that although there may be an express agree¬ 
ment not to revoke, yet if the agent has no 
interest in its execution, and there is no 
consideration for the agreement, it will be 
considered a nude pact, and the authority 
may be revoked. But when an authority 
or power is coupled with an interest, or when 
it is given for a valuable consideration, or 
when it is a part of a security, then, unless 
there is an express stipulation that it shall 
be revocable, it cannot be revoked, whether 
it be expressed on the face of the instru¬ 
ment giving the authority, that it be so, or 
not. Story on Ag. 477 ; Smith on Merc. 
L. 71 ; 2 Liv. on Ag. 308 ; Paley, on Ag. 
by Lloyd, 184 ; 3 Chit. Com. L. 223 ; 2 
Mason’s R. 244; Id. 342 ; 8 Wheat. R . 
170; 1 Pet. R. 1 ; 2 Kent, Com. 643, 3d 
edit.; Story on Bailm. § 209 ; 2 Esp. R. 
565 ; 3 Barnw. & Cressw. 842 ; 10 Barnw- 
& Cressw. 731; 2 Story, Eq. Jur. § 1041, 
1042, 1043. 

6. —2. The agency may be determined 
by the renunciation of the agent. If 
the renunciation be made after it has been 
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partty executed, the agent by renouncing 
it, becomes liable for the damages which 
may thereby be sustained by his principal. 
Story on Ag. § 478 ; Story on Bailm. § 436 ; 
Jones on Bailm. 101 ; 4 John. It. -84. 

7. —2. The agency^ is revoked by opera¬ 
tion of law in the following cases: 1st. 
When the agency terminates by the expira¬ 
tion of the period, during which it was to 
exist, and to have effect; as, if an agency 
be created to endure a year, or till the hap¬ 
pening of a contingency, it becomes extinct 
at the end of the year, or on the happening 
of the contingency. 

8. —2. When a change of condition, or 
of state, produces an incapacity in either 
party ; as, if the principal, being a woman, 
marry, this would be a revocation, because 
the power of creating an agent is founded 
on the right of the principal to do the busi¬ 
ness himself, and a married woman has no 
such power. For the same reason, when 
the principal becomes insane, the agency is 
ipso facto revoked. 8 Wheat. R. 174, 201 
to 204; Story on Ag. § 481 ; Story on 
Bailm. 6 206 ; 2 Liv. on Air. 307. The 

# " I 

incapacity of the agent also amounts to a i 
revocation in law, as in case of insanity, I 
and the like, which renders an agent alto- | 
gether incompetent, but the rule does not 
reciprocally apply in its full extent. For 
instance, an infant or a married woman may 
in some eases be agents, although they can¬ 
not act for themselves. Co. Litt. 52 a. 

0.—3. The death of either principal or 
agent revokes the agency, unless in cases 
where the agent has an interest in the thing 
actually vested in the agent. 8 Wheat. R. 
174 ; Story on Ag. § 486 to 499 ; 2 Greenl. 
R. 14, 18; but see 4 W, & S. 282 ; 1 Hare 
& Wall. Sel. Dec. 415. 

10.—1. The agency is revoked in law, 
by the extinction of the subject-matter of 
the agency, or of the principal’s power 
over it, or by the complete execution of the 
trust. Story on Bailm. § 207. Vide 
generally, 1 Hare & Wall. Sel. Dec. 384— 
422 ; Pal. on Ag.; Story on Ag.; Liv. on 
Ag.: 2 Bouv. Inst. n. 1269-1382. 

AGENT, practice* An agent is an at¬ 
torney who transacts the business of another , 
attorney. 

2. the agent owes to his principal the 
unremitted exertions of his skill and ability, 
and that all his transactions in that charac¬ 
ter, shall be distinguished by punctuality, 
honor and integrity. Lee’s Diet, of Prac¬ 
tice. 


Agent, international law. One who is 
employed by a prince to manage his private 
affairs, or those of his subjects in bis name, 
near a foreign government. Wolff, Inst. 
Nat. § 1237. 

Agent, contracts . One who undertakes 
to manage some affair to be transacted for 
another, by his authority, on account cf the 
latter, who is called the principal , and to 
render an account of it. 

2. There are various descriptions of 
agents, to whom different appellations are 
given according to the nature of their em¬ 
ployments ; as brokers, factors, supercar¬ 
goes, attorneys, and the like ; they are all 
included in this general term. The autho¬ 
rity is created either by deed, by simple 
writing, by parol, or by mere employment, 
according to the capacity of the parties, or 
the nature of the act to be done. It is, 
therefore, express or implied . Vide Au¬ 
thority, 

3. It is said to be general or special with 
reference to its object, i. e. according as it 
is confined to a single act, or is extended to 
all acts connected with a particular em¬ 
ployment. 

4. With reference to the manner of its 
execution, it is either limited or unlimited , 
i. e. the agent is bound by precise instruc¬ 
tions, (q. v..) or left to pursue his own dis¬ 
cretion. It is the duty of an agent, 1, To 
perform what be has undertaken in relation 

j to his agency. 2, To use all necessary 
care. 3, To render an account. Pothicr, 
Tr. du Contrat de Mandat, passim; Palcy. 
Agency, 1 and 2 ; 1 Livcrni. Agency, 2 : 
1 Suppl. to Ves. Jr. 67, 97, 409; 2 Id. 
153, 165, 240 ; Bac. Abr. Master and Ser¬ 
vant, I; 1 Ves. Jr. R. 317. Vide Smith 

J on Merc. Law, ch. 3, p. 43, ct seq., and the 
articles Agency , Authority , and Principal . 

| 5. Agents are either joint or several. 

It is a general rule of the common law, that 
when an authority is given to two or more 
persons to do an act, and there is no several 
authority given, all the agents must concur 
in doing it, in order to bind the principal. 

3 Pick. R. 232 ; 2 Pick. R. 345 ; 12 Mass. 
R. 185; Co. Litt. 49 b, 112 b, 113, and 
Harg. n. 2 ; Id. 181 b; 6 Pick. R. 198 ; 

6 John. R. 39 ; 5 Barn. & Aid. 628. 

6. This rule has been so construed that 
ft hen the authority is given jointly and 
severally to three persons, two cannot pro* 1 
perly execute it; it must be done by all oi 
by one only. Co. Litt. 181 b ; Com. Dig. 

! Attorney, C 11; but if the authority is sc 
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worded that it is apparent, the principal in¬ 
tended to give power to either of them, an 
execution bv two will be valid. Co. Litt. 
40 b; By. 11. 62; 5 Barn. & Aid. 628. 
This rule applies to private agencies : for, 
in public agencies an authority executed by 
a majority won Id be sufficient. 1 Co. Litt. 
ISl b; Com. Big. Attorney, C 15; Bac. 
Ab. Authority, C ; 1 T. R. 592. 

7. The rule in commercial transactions 
ho wever, is very different; and generally 
when there are several agents each pos¬ 
sesses the whole power. For example, on 
a consignment of goods for sale to two fac¬ 
tors, (whether they arc partners or not,) 
each of them is understood to possess the 
whole power over the goods for the purposes 
of the consignment. 8 Wils. R. 94, 114; 
Story on Ag. § 48. 

8. As to the persons who are capable 
of becoming agents, it may be observed, 
that but few persons arc excluded from act¬ 
ing as agents, or from exercising authority 
delegated to them by others. It is not, 
therefore, requisite that a person be sui 
juris, or capable of acting in his own right, 
in order to be qualified to act for others. 
Infants, femes covert, persons attainted or 
outlawed, aliens and other persons incom¬ 
petent for many purposes, may act as agents 
for others. Co. Litt. 52; Bac. Ab. Au¬ 
thority, B; Com. Dig. Attorney, C 4 ; Id. 
Baron and Feme, P 8 ; 1 Hill, S. Car. R. 
271; 4 Wend. 465; 3 Miss. R. 465; 10 
John. R. 114: 3 Watts, 39; 2 S. & R. 
197 ; 1 Pet. It. 170. 

9. But in the case of a married woman, 
it is to be observed, that she cannot be an 
agent for another when her husband ex¬ 
pressly dissents, particularly when lie may 
be rendered liable for her acts. Persons 
who have clearly no understanding, as idiots 
and lunatics, cannot be agents for others. 
Story on Ag. § 7. 

10. There is another class who, though 
possessing understanding, are incapable of 
acting as agents for others ; these are per¬ 
sons whose duties and characters are in¬ 
compatible with their obligations to the 
principal. For example, a person cannot 
act as agent in buying for another, goods 
belonging to himself. Paley on A <r. by 
Lloyd, 33 to 38 ; 2 Ves. Jr. 317. 

11. An agent has rights which he can 
enforce, and is liable to obligations which 
he must perform. These will be briefly 
cop tsidered : 

1. The rights to which agents are 


entitled, arise from obligations due to them 
by their principals, or by third persons. 

12. —1. Their rights against their prin¬ 
cipals are, 1, to receive a just compensation 
for their services, when faithfully performed, 
in execution of a lawful agency, unless 
such sorvices arc entirely gratuitous, or the 
agreement between the parties repels such 
a claim; this compensation, usually called 
a commission, is regulated either by par¬ 
ticular agreement, or by the usage of trade, 
or the presumed intontion of the parties. 
8 Bing. 65 ; 1 Caines, 349 ; 2 Caines, 857. 
2. To be reimbursed all their just advances, 
expenses and disbursements made in the 
course of their agency, on account of, or 
for the benefit of their principal: 2 Liverm. 
on Ag. p. 11—23; Story on Ag. § 335 ; 
Story on Bailm. § 196; Smith on Mcr. 
Law, 56 ; 6 East, 392 ; and also to be paid 
interest upon such advances, whenever, 
from the nature of the business, or the 
usage of trade, or the particular agreement 
of the parties, it may be fairly presumed to 
have been stipulated for, or due to the 
agent. 7 Wend. 315; 3 Binn. 295; 3 
Caines, 226 ; 3 Camp, 467 ; 15 East, 223. 

13. Besides the personal remedies which 
an agent has to enforce his claims against 
his principal for his commissions and ad¬ 
vancements, lie has a lien upon the property 
of the principal in his hand. See Lien , 
and Story on Ag. § 351 to 390. 

14. —2. The rights of agents against 
third persons arise, either on contracts 
made between such third persons and them, 
or in consequence of torts committed by 
the latter. 1. The rights of agents against 
third persons on contracts , are, 1st, when 
the contract is in writing, and made ex¬ 
pressly with the agent, and imports to be a 
contract personally with him, although he 
may be known to act as an agent; as, for 
example, when a promissory note is given 
to the agent as such, for the benefit of his 
principal, and the promise is to pay the 
money to the agent, eo nomine . Story on 
Ag. § 393, 394 ; 8 Mass. 103; see 6 S. 

R. 420; 1 Lev. 235; 3 Camp. 320; 5 B. 
& A. 27. 2d. When the agent is the. onlv 

known or ostensible principal, and, there¬ 
fore, is, in contemplation of law, the real 
contracting party. Story on Ag. \ 226, 
27(1, 393. As, if an -agent sell goods of his 
principal in his own name, as if he were the 
owner, he is entitled to sue the buyer in his 
own name ; although his principal may also 

1 sue. 12 Wend. 413; 5 M. & S. 833. And, 
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on the other hand, if he so buy, he may 
enforce the contract by action. 3d. When, 
by the usage of trade, the agent is autho¬ 
rized to act as owner, or as a principal 
contracting party, although his character as 
agent is known, he may enforce his contract 
by action. For example, an auctioneer, 
who sells the goods of another, may main¬ 
tain an action for the price, because he has 
a possession coupled with an interest in the 
goods, and it is a general rule, that when¬ 
ever an agent, though known as such, has a 
special property in the subject-matter of the 
contract, and not a bare custody, or when 
he has acquired an interest, or has a lien 
upon it, he inay sue upon the contract. 2 
Esp. R. 493 ; 1 II. 131. 81, 84 ; 6 Wheat. 
565 ; 3 Chit. Com. Law, 210; 3 B. & A. 
276. But this right to bring an action by 
agents is subordinate to the rights of the 
principal, who may, unless in particular 
cases, where the agent has a lien, or some 
other vested right, bring a suit himself, and 
suspend or extinguish the right of the agent. 
7 Taunt. 237, 243 ; 2 Wash. C. C. It. 283. 
2. Agents arc entitled to actions against 
third persons for torts committed against 
them in the course of their agency. 1st. 
They may maintain actions of trespass or 
trover against third persons for any torts or 
injuries affecting their possession of the 
goods which they hold as agents. Story on 
Ag, § 414; 13 East, 135 ; 9 B. & Cressw. 
208 ; 1 Hen. Bl. 81. 2d. When an agent 

has been induced by the fraud of a third 
person to sell or buy goods for his principal, 
and he has sustained a loss, he may main¬ 
tain an action against such third person for 
such wrongful act, deceit, or fraud. Story 
on Ag. § 415. 

15. —§ 2. Agents are liable for their 
acts, 1, to their principals; and 2, to third 
persons. 

16. —1. The liabilities of agents to their 
principals arise, from a violation of their 
duties and obligations to the principal, by 
exceeding thoir authority, by misconduct, or 
by any negligence or omission, or act by 
which the principal sustains a loss. 1 B. 
& Adol. 415 ; 12 Pick. 328. Agents may 
become liable for damages and loss under a 
special contract, contrary to the general 
usages of trade. They may also become 
responsible when charging a del credere 
commission. Story on Ag. §234. 

. 17.—2. Agents become liable to third 
persons ; 1st, on their contracts; l,when the 
agent, undertaking to do an act for another, 


does not possess a sufficient authority from 
the principal, and that is unknown to the 
other party, he will be considered as having 
acted for himself as a principal. 3 B. k 
Adol. 114. 2. When the agent docs not 

disclose his agency, he will be considered 
as a principal; 2 Esp. R. 567 ; 15 East, 
62; 12 Yes. 352; 16 Martin’s R. 530; 
and, in the case of agents or factors, acting 
for merchants residing in a foreign country, 
they will be considered liable whether they 
disclose their principal or not, this being 
the usage of trade ; Paley on Ag. by Lloyd, 
248, 373; 1 B. & P. 368; but this pre¬ 
sumption may be rebutted by proof of a 
contrary agreement. 3. The agent will be 
liable when he expressly, or by implication, 
incurs a personal responsibility. Story on 
Ag. § 156—159. 4. When the agent 

makes a contract as such, and there is no 
other responsible as principal, to whom re¬ 
sort can be had; as, if a man sign a note 
as “ guardian of A B,” an infant; in that 
case neither the infant nor his property will 
be liable, and the agent alone will be re¬ 
sponsible. 5 Mass. 299 ; 6 Mass. 58. 2d. 
Agents become liable to third persons in 
regard to torts or wrongs, done by them in 
the course of their agency. A distinction 
has been made, in relation to third persons, 
between acts of misfeasance and non-fea¬ 
sance : an agent is liable for the former, 
under certain circumstances, but not for the 
latter } he being responsible for his non¬ 
feasance only to his principal. Story on 
Ag. § 309, 310. An agent is liable for 
misfeasance as to third persons, when, in¬ 
tentionally or ignorantly, he commits a 
wrong, although authorized by his principal, 
because .no one can lawfully authorize 
another to commit a wrong upon the rights 
or property of another. 1 Wils. R. 328 ; 
1 B. & P. 410. 3d. An agent is liable to 

refund money, when payment to him is void 
ah initio , so that the money was never re¬ 
ceived for the use of his principal, and he 
is consequently not accountable to the 
latter for it, if he has not actually paid it 
over at the time he receives notice of the 
mistake. 2 Cowp. 565; 10 Mod. 23; 3 
M. k S. 344. But unless u caught with 
the money in his possession,” the agent is 
not responsible. 2 Moore, 5 ; 8 Taunt. 
136; 9 Bing. 378; 7 B. & C. Ill; 1 
Cowp. 69; 4 Taunt. 198. This Inst rule 
is, however, subject to this qualification, 
that , the money* shall have been lawfully 
received by the agent; for if, in receiving 
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it, the agent was & wrongdoer, ho will not 
he exempted from liability by payment to 
his principal. 1 Campb. 396; 3 Bing.; 
424 : 1 T. R. 62 ; 2 Campb. 122 ; 1 Selw. 
X. T. 90, n.: 12 M. & W. 588; 6 A, & 
Ell. X. S. 280; 1 Taunt. 369; 3 Esp. 
153. 

8ec Diplomatic Agent . ! 

Ao.knt and patient. This phrase is 
used to indicate the state of a person who 
is required to do a thing, and is at the 
same time the person to whom it is done ; 
as, when a man is indebted to another, and 
he appoints him his executor, the latter 
is required to pay the debt in his capacity 
of executor, and entitled to receive it in his 
own right, he is then agent and patient . 
Termes de la lev. , 

AGGRAVATION, crimes , torts . That 
which increases the enormity of a crime or 
the injury of a wrong. The opposite of 
extenuation. 1 

2. When a crime or trespass has been 
committed uuder aggravating circumstances, 
it is punished with more severity; and, the 
damages given to vindicate the wrong are 
greater. 

Aggravation, in pleading . The intro¬ 
duction of matter into the declaration which 
lends to increase the amount of damages, 
but does not affect the right of action itself. 
Steph. PI. 257 ; 12 Mod. 597. See 3 Am. 
Jur. 237—313. An example of this is found 
in the case where a plaintiff declares in tres¬ 
pass for entering his house, and breaking 
his close, and tossiug his goods about; the 
entry of the house is the principal ground 
and foundation of the action, and the rest 
is only stated by way of aggravation; 3 
Wils. R. 294; and this matter need not be 
proved by the plaintiff or answered by the 
defendant. 

AGGREGATE. A collection of par¬ 
ticular persons or items, formed into one 
body ; as a corporation aggregate, which is 
one formed of a number of natural persons ; 
the union of individual charges make an 
aggregate charge. 

AGGRESSOR, cnm. law . He who be¬ 
gins a quarrel or dispute, either by threat¬ 
ening or striking another. No man may 
strike another because he has threatened, 
or in consequence of the use of any words. 

AGIO, aggio . This term is used to de¬ 
note the difference of price between the 
value of bank notes and nominal money, 
and the coin of the country. Encyc. 

AGIST, in contracts. The taking of other 


men’s cattle on one’s own ground at a cer¬ 
tain rate. 2 Inst. 643 ; 4 Inst. 293. 

AGISTER. One who takes horses or 
other animals to agist. 

2. The agister is not, like an innkeeper, 
bound to take all horses offered to him, nor 
is he liable for any injury done to such 
animals in his care, unless he has been 
guilty of negligence, or from his ignorance, 
negligence maybe inferred. Ilolt’s lv. 457. 

AGISTMENT, contracts . The taking 
of another person’s cattle into one’s own 
ground to be fed, for a consideration to be 
paid by the owner. The person who re¬ 
ceives the cattle is called an agister. 

2. An agister is bound to ordinary dili¬ 
gence, and of course is responsible for 
losses by ordinary negligence ; but he docs 
not insure the safety of the cattle agisted. 
Jones, Bailrn. 91 ; 1 Bell’s Com. 458; 
Holt’s N. P. Rep. 547 ; Story, Bail. § 443 
Bac. Ab. Tythes, Cl.* 

AGNATES. In the sense of the Roman 
law, were those whose propinquity was con¬ 
nected by males only ; in the relation of 
cognates, one or more females were inter¬ 
posed. 

2. By the Scotch law, agnates are all 
those who arc related by the father, even 
! though females intervene; cognates are 
| those who are related by the mother. Ersk. 
i L. Scot. B. 1, t. 7, s. 4. 

; AGNATI, in descents . Relations on the 
father’s side : they are different from the 
cognatiy they being relations on the mother’s 
side, affmeSy who are allied by marriage, and 
the propinquiy or relations in general. 2 
Bl. Com. 235; Toull. Hr. Civ. Fr. tome 1, 
p. 139; Potli. Pand. tom. 22, p. 27. Cal- 
vini Lex. 

AGNATION, in descents . The relation 
by blood which exists between such males 
as are descended from the same father : in 
distinction from cognation or consanguinity, 
which includes the descendants from females. 
This term is principally used in the civil 
. law. 

j AGRARIAN LAW. Among the Ro¬ 
mans, this name was given to a law, which 
had for its object, the division among the 
people of all the lands which had been con¬ 
quered, and which belonged to the domain 
of the state. 

AGREEMENT, contract . The consent 
of two or more persons concurring, respect¬ 
ing the transmission of some property, right 
or benefit, with a view of contracting an 
obligation. Bac. Ab. h. t.; Com. Dig. h. t.; 
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Vin. Ab. h. t.; Plowd. IT : 1 Com. Contr. 
2; 5 East’s K. 16. It will be proper to 
consider, 1, the requisites of an agreement; 
2, the kinds of agreements; 3, how they are 
annulled. 

2. —1. To render an agreement complete 
six things must concur; there must be, 1, 
a person able to contract; 2, a person able 
to be contracted with ; 3, a thing to be 
contracted for; 4, a lawful consideration, 
or quid pro quo: 5, words to express the 
agreement: 6, the assent of the contracting 
parties. Plowd. 161 ; Co. Litt. 35, b. 

3. —2. As to their form, agreements are 
of two kinds; 1, by parol, or in writing, as 
contradistinguished from specialties; 2, by 
specialty, or under seal. In relation to 
their performance, agreements are executed 
or executory. An agreement is said to be 
executed when two or more persons make 
over their respective rights in a thing to 
one another, and thereby change the pro¬ 
perty therein, either presently and at once, 
or at a future time, upon some event that 
shall give it full effect, without cither party 
trusting to the other ; as where things are 
bought, paid for and delivered. Executory 
agreements, in the ordinary acceptation of 
the term, are such contracts as rest on 
articles, memorandums, parol promises, or 
undertakings, and the like, to be performed 
in future, or which are entered into pre¬ 
paratory to more solemn and formal aliena¬ 
tions of property. Powcl on Cont. Agree¬ 
ments are also conditional and uncondi¬ 
tional. They arc conditional when some 
condition must be fulfilled before they can 
have full effect ; they arc unconditional 
when there is no condition attached. 

4. —3. Agreements are annulled or ren¬ 
dered of no effect, first, by the acts of the 
parties, as, by payment; release; accord 
and satisfaction ; rescission, which is express 
or implied; 1 Watts Sc Scrg. 442; defeas¬ 
ance ; by novation : secondly, by the acts 
of the law, as, confusion ; merger ; lapse of 
time ; death, as when a man who has bound 
himself to teach an apprentice, dies ; cxtinc- 
tinction of the thing which is the subject of 
the contract, as, when the agreement is to 
deliver a certain horse, and before the time 
of delivery he dies. See Discharge of a 
Contract .. 

5. The writing or instrument containing 
an agreement is also called an agreement, 
and sometimes articles of agreement, (q. v.) 

6. It is proper to remark that there is 
much difference between an agreement and 
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| articles of agreement, which are only evi- 
j dence of it. From the moment that the 
! parties have given their consent, the agree¬ 
ment or contract is formed, and, whether it 
can be proved or not, it has nut less the 
; quality to bind both contracting parties. 
A want of proof does not make it null, 
because that proof may be supplied aliunde , 
and the moment it is obtained, the contract 
may be enforced. 

7. Again, the agreement may be null 
as when it was obtained by fraud, duress, 
and the like ; and the articles of agreement 
may be good, as far as the form is concerned. 
Vide Contract: Deed: Guaranty; Parties to 
Contracts . 

AGRI. Arable land in the common fields. 
Cunn. Diet. h. t. 

AGRICULTURE. The art of cultivat¬ 
ing the earth in order to obtain from it the 
divers things it can produce ; and particu¬ 
larly what is useful to man, as grain, fruits, 
cotton, flax, and other things. Domat, Dr. 
Pub. liv. tit. 14, s. 1, n. 1. 

AID AND COMFORT. The constitu¬ 
tion of the United States, art. 3, s. 3, de¬ 
clares, that adhering to the enemies of the 
United States, giving them aid and comfort, 
shall be treason. These words, as they are 
to be understood in the constitution, have 
not received a full judicial construction. 
They import, however, help, support, assist¬ 
ance, countenance, encouragement. The 
word aid, which occurs in the Stat. West. 
1, c. 14, is explained by Lord Coke (2 Inst. 
182) as comprehending all persons counsel¬ 
ling, abetting, plotting, assenting, consent¬ 
ing, and encouraging to do the act, (and he 
adds, what is not applicable to the crime of 
treason,) who are not present when the act 
is done. See, also, 1 Burn’s Justice, 5, 6; 

4 Bl. Com. 37, 38. 

Aid trayer, English law. A petition 
to the court calling in help from another 
person who has an interest in the matter in 
dispute. For example, a tenant for life, by 
the courtesy or for years, being impleaded, 
may pray aid of him in reversion ; that is, 
desire the court that he may be called by 
writ, to allege what be thinks proper for the 
maintenance of the right of the person calling 
him, and of his own. F. N. B. 50; Cowcl. 

AIDERS, crim . law. Those who assist, 
aid, or abet the principal, and who are 
principals in the second degree. 1 Rus¬ 
sell, 21. 

AIDS, Engl. law. Formerly they were 
certain sums of money granted by the 
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tenant to his lord in times of difficulty and 
distress : but, as usual in such cases, what 
was received as a gratuity by the rich and 
powerful from the weak and poor, was soon 
claimed as a matter of right; and aids 
became a species of tax to be paid by the 
tenant to his lord, in these cases : 1. To 
ransom the lord's person, when taken pri¬ 
soner : 2. To make the lord’s eldest son 
a knight; 3. To marry the lord's eldest 
daughter, bv giving her a suitable portion. 
The”first of these remained uncertain ; the 
other two were fixed by act of parliament 
at tweutv shillings each, being the supposed 
twentieth part of a knight’s fee. 2 Bl. 
Com. G4. 

AILE or AYLE, domestic relations. 
This is a corruption of the French word 
aitul , grandfather, avus, 3 Bl. Com. 186. 

AIll. That fluid transparent substance 
which surrounds our globe. 

2. No property can be bad in the air; 
it belongs equally to all men, being indis¬ 
pensable to their existence. To poison or 
materially to change the air, to the annoy¬ 
ance of the public, is a nuisance. Cro. Car. 
510 ; 2 Ld. Raym. 11G3 ; 1 Burr. 333 ; 1 
Str. 686 ; Hawk. B. 1, c. 75, s. 10 : Dane’s 
Ab. Index, h. t. But this must be under¬ 
stood with this qualification, that no one 
has a right to use the air over another 
man’s land, in such a manner as to be in¬ 
jurious to him. See 4 Campb. 219; Bowy. 
Mod. Civ. Law, G2 ; 4 Bouv. Inst. n. 3G01: 
Grot. Droit dc la Guerre et de la Paix, liv. 
2, c. 2, § 3, note 3 et 4. 

3. It is the right of the proprietor of 
an estate to enjoy the light and air that 
will come to him, and, in general, no one 
has a right to deprive him of them; but 
sometimes in building, a man opens windows 
over his neighbor’s ground, and the latter, 
desirous of building on bis own ground, 
necessarily stops the windows already built, 
and deprives the first builder of light and 
air; this he has the right to do, unless the 
windows arc ancient lights, (q. v.) or the 
proprietor has acquired a right by grant or 
prescription to have such windows open. 
Sec Crabb on R. P. § 444 to 479; and 
Plan . Vide -Yuisance. 

AJUTAGE. A conical tube, used in 
drawing water through an aperture, by the 
use of which the quantity of water drawn is 
much increased. When a privilege to draw 
water from a canal, through the forebay or 
tunnel, by means of an aperture, has been 
granted, it is not lawful to add an ajutage , 


unless such was the intention of the parties. 
2 Whart. R. 477. 

ALABAMA. The name of one of the new 
states of the United States of America. This 
state was admitted into the Union by the 
resolution of congress, approved December 
14th, 1819, 3 Sto. L. U. S. 1804, by which 
it is resolved that the state of Alabama shall 
be one, and is hereby declared to be one of 
the United States of America, and admitted 
into the Union on an equal footing with the 
original states, in all respects whatever. 
The convention which framed the constitu¬ 
tion in this state, assembled at the town of 
Huntsville, on Monday the fifth day of 
July, 1819, and continued in session by 
adjournment, until the second day of Au¬ 
gust, 1819, when the constitution was 
adopted. 

2. The powers of the government are 
divided by the constitution into three dis¬ 
tinct departments; and each of them con¬ 
fided to a separate body of magistracy, to 
wit: those which are legislative, to one ; 
those which are executive, to another; and 
those which are judicial, to a third. Art. 2, 

3 . 1 . 

3. —1. The legislative power of the state 

is vested in two distinct branches; the one 
styled the senate, the other the house of 
representatives, and both together, the gene¬ 
ral assembly of the state of Alabama. 1. The 
senate is never to be less than one-fourth, 
nor more than one-third of the whole num¬ 
ber of representatives. Senators are chosen 
by the qualified electors for the term of 
three years, at the same time, in the same 
manner, and at the same place, where they 
vote for members of the house of repre¬ 
sentatives ; one-third of the whole number 
of senators are elected every year. Art. 3, 
3. 12. 2. The house of representatives is 

to consist of not less than forty-four, nor 
more than sixty members, until the number 
of white inhabitants shall be one hundred 
thousand ; and after that event, the whole 
number of representatives shall never be 
less than sixty, nor more than one hundred. 
Art. 3, s. 9. The members of the house of 
representatives arc chosen by the qualified 
electors for the term of one year, from the 
commencement of the general election, and 
no longer. 

4. —2. Tne supreme executive pc.wer is 
vested in a chief magistrate, styled the 
governor of the state of Alabama. He is 
elected by the qualified electors, at the 
time and places when they respectively vote 
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for representatives; he holds his office for 
the term of two years from the time of his 
installation, and until a successor is duly 
qualified; and is not eligible more than 
four years in any term of six years. Art. 4. 
He is invested, among other things, with 
the veto power. Ib. s. 16. In cases of 
vacancies, the president of the senate acts 
as governor. Art. 4, s. 18. 

5.—3. The judicial power is vested in 
one supreme court, cirouit courts to be held 
in each county in the state, and such in¬ 
ferior courts of law and equity, to consist 
of not more than five members, as the gene¬ 
ral assembly may, from timo to time direct, 
ordain, and establish. Art. 5, s. 1. 

ALBA FIRM A, Eng . law . When quit 
rents Wero reserved payable in silver or 
white money, they were called white rents , 
or blanch farms , reditus albi. When they 
wero reserved payablo in work, grain, or 
the like, they were called reditus nigri , or 
black mail . 2 Inst. 19. 

ALCADE, Span, law . The name of a 
judicial officer in Spain, and in those coun¬ 
tries which have received the body of their 
laws from those of Spain. 

ALDERMAN. An officer, generally 
appointed or elected in towns eorporute, or 
cities, possessing various powers in different 
places. 

2. The aldermen of the cities of Penn¬ 
sylvania, possess all the powers and juris¬ 
dictions civil and criminal of justices of the 
peace. They are besides, in conjunction 
with the respective mayors or recorders, 
judges of the mayor’s courts. 

3. Among the Saxons there was an 
officer called the ealderman , ealdorman , or 
alderman , which appellation signified lite¬ 
rally elderman. Like the Roman senator, 
he was so called, not on account of his age, 
but because of his wisdom and dignity, non 
propter attatem sed propter sapientiam et 
dignitatem. He presided with the bishop 
at the seyregemote, and was, ex officio, a 
member of the witenagemote. At one time 
he was a military officer, but afterwards his 
office was purely judicial. 

4. There were several kinds of alder¬ 
men, as king’s aldermen, aldermen of all 
England, aldermen of the county, aldermen 
of the hundred, &c., to denote difference of 
rank and jurisdiction. 

ALE A, civil law. The chance of gain 
or loss in a contract. This chance results 
either from the uncertainty of the thing 
sold, as the effects of a succession; or from 


| the uncertainty of the price, as when a thing 
, is sold for an annuity, which is to he greater 
; or less on the happening of a future event; 
t or it sometimes arises in consequence of the 
uncertainty of both. 2 Duv. Dr. Civ. Fr. 
n. 74. 

ALEATORY CONTRACTS, civil law . 
A mutual agreement, of which the effects, 

; with respect both to the advantages and 
losses, whether to all the parties, or to some 
of them, depend on an uncertain event. 
Civ. Code of Louis, art. 2951. 

2. These contracts are of two kinds; 
namely, 1. When one of the parties exposes 
himself to lose something which will be a 
profit to the other, in consideration of a 
sum of monoy which the latter pays for the 
risk. Such is the contract of insurance; 
the insurer takes all the risk of the sea, 
and the assured pays a premium to the 
former for the risk which he runs. 

3. —2. In the second kind, each runs a 
risk which is the consideration of the en¬ 
gagement of the other; for example, when 
a person buys an annuity, he runs the risk 
of losing the consideration, in case of his 
death soon after, but he may live so as to 
receive three times the amount of the price 
he paid for it. Merlin, Rep. mot Aleatoire. 

ALER SANS JOUR, or oiler sans jour , 
in practice. A French phrase, which means 
go without day; and is used to signify that 
the case has been finally dismissed the court, 
because there is no further day assigned for 
appearance. Kitch. 14G. 

ALFET, obsolete. A vessel in which 
hot water was put, for the purpose of dipping 
a criminal’s arm in it up to the elbow. 

ALIA ENORMIA, pleading. And other 
wrongs. In trespass, the declaration ought 
to conclude “ and other wrongs to the said 
plaintiff then and there did, against the 
peace/’ &c. 

2. Under this allegation of alia enormia , 
some matters may be given in evidence in 
aggravation of damages, though not specified 
in other parts of the declaration. Bull. 
N. P. 89 ; Holt, R. 699, 700. For exam- 

t pie, a trespass for breaking and entering a 
house, the plaintiff may, in aggravation of 
, damages, give in evidence the debauching 
of his daughter, or the beating of his ser¬ 
vants, under the general allegation alia 
enormia , &c. 6 Mod. 127. 

3. But under the alia enormia no evi¬ 
dence of the loss of service, or any other matr 

. ter which would of itself sustain an action; 

I for if it would, it should be stated specially 
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In trespass quurc clausum fregit, therefore, 
the plaint ill would not, under the above 
general allegation, be permitted to give evi¬ 
dence of tiie ilefondant’s taking away a 
horse, &c. Hull. X. 1\ 89 ; Holt, 11. 700; 
1 Sid. 225 : 2 Salk. 643; 1 Str. 61; 1 
Chit. PI. 3)88 ; *2 Grccnl. Ev. § 278. 

ALIAS, practice . This word is prefixed 
to the name of a second writ of the same 
kind issued in the same cause ; as, when a 
summons has been issued and it is returned 
bv the sheriff, nihil, and another is issued, 
this is called an alias summons. The term 
is used to all kinds of writs, as alias fi. fa., 
alias vend. exp. and the like. Alias dictus , 
otherwise called: a description of the de¬ 
fendant by an addition to his real name of 
that by which lie is bound in the writing; 
or when a man is indicted and his name is 
uncertain, he may be indicted as A B, alias 
dictus C D. See 4 John. 118; 1 John. Cas. 
243 ; *2 Caines, 11. 362 ; 3 Caines, R. 210. 

ALIBI, in evidence . This is a Latin 
word, which signifies elsewhere . 

2. When a person, charged with a crime, 
proves ($e eadem die fuisse alibi,) that he 
was, at the time alleged, in a different place 
from that in which it was committed, lie is 
said to prove an alibi, the effect of which is 
to lay a foundation for the necessary infer¬ 
ence, that he could not have committed it. 
See Bract, fo. 140, lib. 3, cap. 20, De 
Corona. 

3. This proof is usually made out by the 
testimony of witnesses, but it is presumed 
it might be made out by writings; as if the 
party eould prove by a record, properly 
authenticated, that on the day or at the time 
in question, he was in another place. 

4. It must be admitted that mere alibi 
evidence lies under a great and general 
prejudice, and ought to be heard with un¬ 
common caution ; but if it appears to be 
founded in truth, it is the best negative 
evidence that can be offered ; it is really 
positive evidence, which in the nature of 
things necessarily implies a negative; and 
in many cases, it is the only evidence which 
an innocent man can offer. 

ALIEN, persons . One born out of the 
jurisdiction of the United States, who has 
not since been naturalized under their con¬ 
stitution and laws. To this there are some 
exceptions, as the children of the ministers 
of the United States at foreign courts. See 
Citizen, Inhabitant . 

2. Aliens are subject to disabilities , 
have rights, and are bound to perform duties , 


! which will be briefly considered. 1. Disa¬ 
bilities. An alien cannot in general acquire 
title to real estate by the descent, or by 
other mere operation of law; and if lie 
purchase land, he may be divested of the 
fee, upon an inquest of office found. To 
this general rule there are statutory excep¬ 
tions in some of the states; in Pennsylva¬ 
nia, Ohio, Louisiana, New Jersey, Rev. 
Laws, G04, and Michigan, Rev. St. 266, s. 
26, the disability has been removed ; in 
North Carolina, (but see Mart. R. 48 ; 3 
Dev. II. 138 ; 2 Ilayw. 104,108 ; 3 Murph. 
194; 4 Dev. 247 ;) Vermont and Virginia, 
by constitutional provision ; and in Alaba¬ 
ma, 3 Stew. R. 60 ; Connecticut, act of 
1824, Stat. tit. Foreigners, 251 ; Indiana, 
Rev. Code, c. 3, act of January 25, 1842; 
Illinois, Kentucky, 1 Litt. 399 ; 6 Monr. 
266; Maine, Rev. St. tit. 7, c. 93, s. 5 ; 
Maryland, act of 1825, eh. 66 ; 2 Wheat. 
259; and Missouri, Rev. Code, 1825, p. 
66, by statutory provision it is partly so. 

3. An alien, even after being naturalized, 
is ineligible to the office of president of the 
United States ; and in some states, as in New 
York, to that of governor , he cannot be a 
member of congress, till the expiration of 
seven years after his naturalization. An 
alien can exercise no political rights what¬ 
ever ; he cannot therefore vote at any po¬ 
litical election, fill any office, or serve as a 
juror. 6 John. R. 332. 

4. —2. An alien has a right to acquire 
personal estate, make and enforce contracts 
in relation to the same; he is protected from 
injuries and wrongs, to his person and pro¬ 
perty, his relative rights and character; he 
may sue and be sued. 

5. —3. He owes a temporary local alle¬ 
giance, and his property is liable to taxa¬ 
tion. Aliena are either alien friends or 
alien enemies. It is only alien friends who 
have the rights above enumerated; alien 
enemies are incapable during the existence 
of war to sue, and may be ordered out of 
the country. Sec generally 2 Kent, Com. 
43 to 63; 1 Vin. Ab. 157; 13 Vin. Ab. 
414; Bac. Ab. h. t.; 1 Saund. 8, n. 2; 
Wheat. Dig. h. t.; Bouv. Inst. Index, b. t. 

ALIENAGE. The condition or state of 
an alien. 

ALIENATE, aliene , alien . This is a 
generic term applicable to the various me¬ 
thods of transferring property from one 
person to another. Lord Coke says, (1 
Inst. 118 b,) alien cometh of the verb 
alienate , that is, alienum facere vel ex nostra 
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dominio in alienum transferre sive rem ali¬ 
quant in dominium alterius transferre. 
These methods vary, according to the na¬ 
ture of the property to be conveyed and the 
particular objects the conveyance is designed 
to accomplish. It has been held, that under 
a prohibition to alienate, long leases are 
comprehended. 2 Dow’s Rep. 210. 

ALIENATION, estates . Alienation is an 
act whereby one man transfers the property 
and possession of lands, tenements or other 
things, to another. It is commonly applied 
to lands or tenements, as to alien (that is, to 
convey) land in fee, in mortmain. Termes de 
la ley. See Co. Litt. 118 b; Cruise Dig. 
tit. 32, c. 1 , § 1 - 8 . 

2. Alienations may be made by deed ; 
by matter of record ; and by devise. 

3. Alienations by deed may be made by 
original or primary conveyances, which arc 
those by means of which the benefit or 
estate is created or first arises ; by deriva¬ 
tive or secondary conveyances, by which the 
benefit or estate originally created, is en¬ 
larged, restrained, transferred, or extin¬ 
guished. These are conveyances by the 
common law. To these may be added some 
conveyances which derive their force and 
operation from the statute of uses. The 
original conveyances are the following : 1 . 
Feoffment; 2. Gift; 3. Grant: 4. Lease; 
5. Exchange ; 6 . Partition. The derivative 
are, 7. Release; 8 . Confirmation ; 9. Sur¬ 
render; 10. Assignment; 11. Defeasance. 
Those deriving their force from the statute 
of uses, are, 12. Covenants to stand seised 
to uses ; 13. Bargains and sale ; 14. Lease 
and release ; 15. Deeds to lead or declare 
the uses of other more direct conveyances; 
16. Deeds of revocation of uses. 2 Bl. 
Com. cli. 20. Vide Conveyance; Deed . 
Alienations by matter of record may be, 1. 
By private acts of the legislature : 2 . By 
Grants, as by patents of lands ; 3. By fines; 
4. By common recovery. Alienations n ay 
also be made by devise . (q. v.) 

Alienation, med. jur. The term aliena¬ 
tion or mental alienation is a generic ex¬ 
pression, to express the different kinds of 
aberrations of the human understanding. 
Diet, des Science Med. h. t.; 1 Beck’s Med. 
jur 535 

ALIENATION OFFICE, English law. 
An office to which all writs of covenants 
and entries are carried for the recovery of 
fines levied thereon. See Alienate. 

TO ALIENE, contracts . See Alien¬ 
ate . 


ALIENEE. One to whom an alienation 
is made. 

ALIENI JURIS. Words applied to per¬ 
sons who are subject to the authority of 
another. An infant who is under the autho¬ 
rity of his father or guardian, and a wife 
under the power of her husband, are said 
to be alieni juris. Vide sui juris. 

ALIENOR. He who makes a grant or 
alienation. 

ALIMENTS. In the Roman and French 
law this word signifies the food and other 
things necessary to the support of life, as 
clothing, and the like. The same name is 
given to the money allowed for aliments. 
Dig. 50, 16, 43. 

2. By the common law, parents and 
children reciprocally owe each other ali¬ 
ments or maintenance, (q. v.) Vide 1 Bl. 
Com. 447 ; Merl. Rep. h. t.; big. 25, 3 , 
5. In the common law, the word alimonv 
(q. v.) is used. Vide Allowance to a Prisoner. 

ALIMONY. The maintenance or sup¬ 
port which a husband is bound to give to 
his wife upon a separation from her; or the 
support which either father or mother is 
bound to give to his or her children, though 
this is more usually called maintenance. 

2. The causes for granting alimony to 
the wife are, 1 , desertion, (q. v.) or cruelty 
of the husband; (q. v.) 4 Dcsaus. E. 79 : 

1 M’Cord’s Ch. R. 205: 4 Rand. IL 662: 

2 J. J. Marsh. R. 324; 1 Edw. R. 62; 
and 2, divorce. 4 Litt. R. 252; 1 Edw. IL 
382; 2 Paige, R. 62 ; 2 Birin. R. 202: 

3 Yeatcs, R. 50 ; 3 S. & R. 248 ; 9 S. & 
R. 191; 3 John. Ch. R. 519; 6 John. Ch. 
R. 91. 

3. In Louisiana by .alimony is meant the 
nourishment, lodging and support of the 
person who claims it. It includes education, 
when the person to whom alimony is due is 
a minor. Civil Code of L. 246. 

4. Alimony is granted in proportion to 
the wants of the person requiring it, and 
the circumstances of those who arc to pay 
it. By the common law, parents and child¬ 
ren owe each other alimony. 1 Bl. Con.. 
447; 2 Com. Dig. 498; 3 Ve9. 358 ; 4 
Vin. Ah. 175; Ayl. Parerg. 58; Dane’s 
Ab. Index, h. t. ; Dig. 34, 1.6. 

5. Alimony is allowed to the wife, pen 
dente life, almost as a matter of course 
whether she be plaintiff or defendant, for 
the obvious reason that she lias generally 
no other means of living. 1 Clarke’s IL 
151. But there are special eases where it 
will not be allowed, as when the wife, pend- 
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ing the progress of the suit, went to her 
father's, who agreed with the husband to 
support her for services. 1 Clarke’s R. 4G0. 
See Shelf, ou Mar. and Div. 586; 2 Toull. 
n. G12. 

AL1TER, otherwise . This term is fre¬ 
quently used to point out a difference be¬ 
tween two decisions; as, a point of law has 
been decided in a particular way, in such a 
ease, u!iter in another case. 

ALIUNDE. From another place; evi¬ 
dence given aliunde; as, when a will con¬ 
tains an ambiguity, in some cases, in order 
to ascertain the meaning of the testator, 
evidence aliunde will be received. 

ALL F0U11S. This is a metaphorical 
expression, to signify that a case agrees in 
all its circumstances with another case ; it 
goes as it were upon its four legs, as an 
animal does. : 

ALLEGATA. A word which the em¬ 
perors formerly signed at the bottom of 
their rescripts and constitutions; under 
other instruments they usually wrote sig- j 
nata or testata . Ency. Lond. 

Allegata and probata. The allega¬ 
tions made by a party to a suit, and the 
proof adduced in their support. It is a 
general rule of evidence that the allegata 
and probata must correspond ; that is, the 
proof must at least be sufficiently extensive 
to cover all the allegations of the party. 
Greenl. Ev. § 51 ; 3 N. S. G36. 

ALLEGATION, English ecclesiastical 
law . According to the practice of the pre¬ 
rogative court, the facts intended to be 
relied on in support of the contested suit 
are set forth in the plea, which is termed 
an allegation; this is submitted to the in¬ 
spection of the counsel of the adverse party, 
and, if it appear to them objectionable in 
form or substance, they oppose the admis¬ 
sion of it. If the opposition goes to the 
substance of the allegation, and is held to 
be well founded, the court rejects it; by 
which mode of proceeding the suit is termi¬ 
nated without going into any proof of the 
facts. 1 Phil. 1, n.: 1 Eccl. ltep. 11, n. 
S. C. See 1 Brown’s Civ. Law, 472, 3, n. j 

Allegation, common law . The asser¬ 
tion, declaration or statement of a party of 
what ho can prove. ; 

Alt egation, civil law. The citation or 
reference to a voucher to support a propo¬ 
sition. Diet, de Jurisp.; Encyclopedic, 
mot Allegation; 1 Brown’s Civ. Law 
473, n. ’ i 

Allegation of Faculties. When a' 


[ suit is instituted in the English ecclesiastical 
; courts, in order to obtain alimony, before it 
is allowed, an allegation must be made on 
the part of the wife, stating the property of 
the husband. This allegation is called an 
allegation of faculties. Shelf, on Mar. and 
Div. 587. 

ALLEGIANCE. The tic which binds 
the citizen to the government, in return for 
the protection which the government affords 
him. 

2 . It is natural, acquired, or local. Natu¬ 
ral allegiance is such as is due from all men 

i - 

born within the United States; acquired 
allegiance is that which is due by a natural¬ 
ized citizen. It has never been decided 
whether a citizen can, by expatriation, di¬ 
vest himself absolutely of that character. 
2 Cranch, G4 ; 1 Peters’ C. C. Rep. 159 ; 
7 Wheat. R. 283; 9 Mass. R. 4 G 1 . Infants 
cannot assume allegiance, (4 Bin. 49) al¬ 
though they enlist in the army of the United 
States. 5 Bin. 429. 

3. It seems, however, that he cannot 
renounce his allegiance to the United States 
without the permission of the government, 
to be declared by law. But for commercial 
purposes lie may acquire the rights of a 
citizen of another country, and the place of 
his domicil determines the character of a 
party as to trade. 1 Kent, Com. 71 ; Com, 
Rep. G77 ; 2 Kent, Com. 42. 

I 4. Local allegiance is that which is duo 
from an alien, while resident in the United 
States, for the protection which the govern¬ 
ment affords him. 1 Bl. Com. 360, 372. 
Com. Dig. h. t.; Dane’s Ab. Index, h. t.; 1 
East, P. C. 49 to 57. 

ALLIANCE, relationship. The union 
or connexion of two persons or families by 
marriage, which is also called affinity. This 
word is derived from the Latin preposition 
ad and ligate , to bind. Vide Inst. 1, 10, 
6 ; Dig. 38, 10, 4, 3 ; and Jlfjinity. 

Alliance, international law. A con¬ 
tract, treaty, or league between two sove¬ 
reigns or states, made to insure their safety 
and common defence. 

2. Alliances made for warlike purposes 
are divided in general into defensive and 
offensive; in the former the nation only 
engages to defend her ally in case he be 
attacked ; in the latter she unites with him 
for the purpose of making an attack, or 
jointly waging the war against another 
nation. Some alliances are both offensive 
and defensive; and there seldom is an 
offensive alliance which is not also a de- 
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fensive one. Vattel, B. 3, c. 6, § 79; 2 
Dali. 15. 

ALLISION, maritime law . The running 
of one vessel against another. It is distin¬ 
guished from collision in this, that the latter 
means the running of two vessels against 
each other ; this latter term is frequently 
used for allision. 

ALLOCATION, Eng. law . An allow¬ 
ance upon account in the Exchequer; or 
rather, placing or adding to a thing. Ency. 
Lond. 

ALLOCATIONE FACIENDA. Eng. 
law. A writ commanding that an allowance 
be made to an accountant, for such inonevs 
as he has lawfully expended in his office. 
It is directed to the lord treasurer and 
barons of the exchequer. 

ALLOCATUR, practice. The allowance 
of a writ; e. g. when a writ of habeas corpus 
is prayed for, the judge directs it to be done, 
by writing the word allowed, and signing 
his name ; this is called the allocatur. In 
the English courts this word is used to in¬ 
dicate the master or prothonotary’s allow¬ 
ance of a sum referred for his consideration, 
whether touching costs, damages, or matter 
of account. Lee’s Diet. h. t. 

' ALLODIUM, estates . Signifies an abso¬ 
lute estate of inheritance, in contradistinc¬ 
tion to a feud. 

2. In this country the title to land is 
essentially allodial, and every tenant in fee 
simple has an absolute and perfect title, yet 
in technical language his estate is called an 
estate in fee simple, and the tenure free 
and common socage. 3 Kent, Com. 390 ; 
Cruise, Prel. Dis. c. ], § 13 ; 2 Bl. Com. 45. 
For the etymology of this word, vide 3 Kent, 
Corn. 398, note ; 2 Bouv. Inst. n. 1692. 

ALLONGE, French law. When a bill 
of exchange, or other paper, is too small to 
receive the endorsements which are to be 
made on it, another piece of paper is added 
to it, and bears the name of allonge. Pard. 
n. 343 ; Story on P. N. § 121,151; Story 
on Bills, § 204. See Rider. 

ALLOTMENT. Distribution by lot; 
partition. Mcrl. Rdp. h. t. 

TO ALLOW, practice. To approve ; to 
grant *, as to allow a writ of error, is to ap¬ 
prove of it, to grant it. Vide Allocatur. To 
allow an amount is to admit or approve of it. 

ALLOWANCE TO A PRISONER. 
By the laws of, it is believed, all the states, 
when a poor debtor is in arrest in a civil 
suit, the plaintiff is compelled to pay an 
allowance regulated by law, for his mainte¬ 


nance and support, and in default of such 
payment at the time required, the prisoner 
is discharged. Notice must be given to the 
plaintiff before the defendant can be dis¬ 
charged. 

ALLOY, or ALLAY. An inferior metal, 
used with gold and silver in making coin or 
public money. Originally, it was one of the 
allowances known by the name of lcmcdy 
for errors, in the weight and purity of coins. 
The practice of making such allowances 
continued in all the European mints after 
the reasons, upon which they were originally 
founded, had, in a great measure, ceased. 
In the imperfection of the art of coining, 
the mixture of the metals used, and the 
striking of the coins, could not be effected 
with perfect accuracy. There would be 
some variety in the mixture of metals made 
at different times, although intended to be 
in the same proportions, and in different 
pieces of coin, although struck by the same 
process and from the same die. But the 
art of coining metals has now so nearly at¬ 
tained perfection, that such allowances have 
become, if not altogether, in a great mea¬ 
sure at least unnecessary. The laws of the 
United States make no allowance for de¬ 
ficiencies of weight. See Report of the 
Secretary of State of the United States, to 
the Senate of the U. S., Feb. 22 , 1821, pp. 
63,64. 

2. The act of Congress of 2d of April, 
1792, sect. 12 , directs that the standard for 
all gold coins of the United States, shall be 
eleven parts fine to one part of alloy; and 
sect. 13, that the standard for all silver 
coins of the United States, shall be one 
thousand four hundred and eighty-five parts 
fine, to one hundred and seventy-nine parts 
alloy. 1 Story’s L. U. S. 230. By the act 
of Congress, 18th Feb. 1837, § 8 , it is pro¬ 
vided, that the standard for both gold 
and silver coins of the United States, shall 
be such, that of one thousand parts by 
weight, nine hundred shall be of pure metal, 
and one hundred of alloy ; and the alloy of 
the silver coins shall be of copper, and the 
alloy of gold coins shall be of copper and 
silver, provided, that the silver do not ex¬ 
ceed one-half of the whole alloy. Sec also, 
Smith’s Wealth of Nations, vol. i-? pp- 49,50. 

ALLUVION. The insensible increase 
of the earth on a shore or bank of a river 
by the force of the water, as by a current 
or by waves. It is a part of the definition 
that the addition should be so gradual that 
no one can judge how much is added at each 
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moment of time. Just. Inst. lib. 2, tit. 1, 
§ 20: 3 Barn. & Cross. 91 J Code Civil 
AnnottS No. 556. Tim proprietor of the 
bank increased by alluvion is entitled to the 
addition. Alluvion differs from avulsion in 
this : that the latter is sudden and percepti¬ 
ble. See . Ivulsioti. See 3 Mass. 352; 

Coop. Justin. 458; Lord Raym. 737; 2 
Bl. Com. 202 , and note by Cliitty ; 1 Swift’s 
Dig. Ill ; Coop. Just. lib. 2, t. 1 ; Angell 
on Water Courses, 219; 3 Mass. R. 352; 
1 Gill & Johns. R. 249; Schultes on Aq. 
Rights, 110 ; 2 Amcr. Law Journ. 282, 
293 ; Angell on Tide Waters, 213; Inst. 
2 , 1 , 20 f Dig. 41, 1, 7; Dig. 39, 2, 9; 

Dig. 6, 1, 23 ; Dig. 1, 41, 1, 5 ; 1 Bouv. 

Inst, pars 1, c. 1, art. 1, § 4, s. 4, p. 74. 

ALLY, international law . A power 
which has entered into an alliance with 
another power. A citizen or subject of one 
of the powers in alliance, is sometimes called 
an ally ; for example, the rule which ren¬ 
ders it unlawful for a citizen of the United 
States to trade or carry on commerce with 
an enemy, also precludes an ally from simi¬ 
lar intercourse. 4 Rob. Rep. 251 ; 6 Rob. 
Ptep. 405; Dane’s Ab. Index, h. t.; 2 
Dali. 15. 

ALMANAC. A table or calendar, in 
which are set down the revolutions of the 
seasons, the rising and setting of the 
sun, the phases of the moon, the most re¬ 
markable conjunctions, positions and phe¬ 
nomena of the heavenly bodies, the months 
of the vear, the days of the month and 
week, and a variety of other matter. 

2. The courts will take judicial notice 
of the almanac ; for example, whether a cer¬ 
tain day of the month was on a Sunday or 
not. Vin. Ab. h. t.; 6 Mod. 41; Cro. 
Eiiz. 227, pi. 12 ; 12 Yin. Ab. Evidence 
(A, b, 4.) In dating instruments, some 
sects, the Quakers, for example, instead of 
writing January, February, March, &c., use 
the terms, First month, Second month, 
Third month, &c., and these are equally 
valid in such writings. 'Vide 1 Smith’s 
Laws of Pennsylvania, 217. 

ALLODARil, Eng . law y Book of 
Domesday. Such tenants who have as 
large an estate as a subject can have. 1 
Inst. I ; Bac. Ab. Tenure, A. 

ALMS. In its most extensive sense, this 
comprehends every species of relief bestowed 
upon the poor, and, therefore, including all 
charities. In a more limited sense, it signi¬ 
fies wha f is given by public authority for 
the reliet of the poor. Shelford on Mort¬ 


main, 802, note (x); 1 Dougl. Eleotion 
Cas. 370 ; 2 Id. 107 ; Ileywood on Elec¬ 
tions, 263. 

ALTA PRODITIO, Eng. law . High 
treason. 

ALTARAGE, eccl. law . Offerings made 
on the altar; all profits which accrue to the 
priest by means of the altar. Ayl. Par. 
61 ; 2 Cro. 516. 

TO ALTER. To change. Alterations 
are made either in the contract itself, or in 
the instrument which is evidence of it. The 
contract may at any time be altered with 
the consent of the parties, and the altera¬ 
tion may be either in writing or not in 
writing. 

2. It is a general rule that the terms 
of a contract under seal, cannot be changed 
by a parol agreement. Cooke, 500; 3 
Blackf. R. 353; 4 Bibb, 1. But it has 
been decided that an alteration of a contract 
by specialty, made by parol, makes it all 
parol. 2 Watts, 451 ; 1 Wash. R. 170 ; 
4 Cowen, 564; 3 Harr. & John. 438 ; 9 
Pick. 298 ; 1 East, R. 619 ; but see 3 S. 
& R. 579. 

3. When the contract is in writing, but 
not under seal, it may be varied by parol, 
and the whole will make but one agreement. 
9 Cowen, 115 ; 5 N. II. Rep. 99 ; 6 Harr. 
& John. 38 ; 18 John. 420 ; 1 John. Cas. 
22 ; 5 Cowen, 506 ; Pet. C. C. R. 221; 1 
Fairf. 414. 

4. When the contract is evidenced by 
a specialty, and it is altered by parol, the 
whole will be considered as a parol agree¬ 
ment. 2 Watts, 451 ; 9 Pick. 298. For 
alteration of instruments, see Erasure; In¬ 
terlineation . See, generally, 7 Greenl. 76, 
121, 394 ; 15 John. 200 ; 2 Pcnna. R. 454. 

ALTERATION. An act done upon an 
instrument in writing by a party entitled 
under it, without the consent of the other 
party, by which its meaning or language is 
changed ; it imports some fraud or design 
on the part of him who made it. This dif¬ 
fers from spoliation , which is the mutilation 
of the instrument by the act of a stranger. 

2. When an alteration has a tendency 
to mislead by so changing the character of 
the instrument, it renders it void ; but if 
the change has not such tendency, it will 
not be considered an alteration. 1 Greenl. 
Ev. § 566. 

3. A spoliation, on the contrary, will 
not affect the legal character of the instru¬ 
ment, so long os the original writing re¬ 
mains legible : and, if it be a deed, any 
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trace of the seal remains- 1 Greenl. Ev. 
§ 5G6. See Spoliation . 

ALTER NAT. The name of a usage 
among diplomatists by which the rank and 
places of different powers, who have the 
same rights and pretensions to precedence, 
are changed from time to time, either in a 
certain regular order, or one determined by 
lot. In drawing up treaties and conven¬ 
tions, for example, it is the usage of certain 
powers to alternate, both in the preamble and 
the signatures, so that each power occupies, 
in the copy intended to be delivered to it, 
the first place. Wheat. Intern. Law, pt. 2, 
c. 3, § 4. 

ALTERNATIVE. The one or the other 
of two things. In contracts a party has 
frequently the choice to perform one of 
several things, as, if he is bound to pay one 
hundred dollars, or to deliver a horse, he 
has the alternative. Vide Election; Obli¬ 
gation; Alternative . 

ALTIUS NON TOLLENDI, civil law . 
The name of a servitude due by the owner 
of a house, by which he is restrained from 
building beyond a certain height. Dig. 8, 
2, 4, and 1, 12, 17, 25. 

ALTIUS TOLLENDI, civil law . The 
name of a servitude which consists in the 
right, to him who is entitled to it, to build 
his house as high as he may think proper. 
In general, however, every one enjoys this 
privilege, unless he is restrained by some 
contrary title. 

ALTO ET BASSO. High and low. 
This phrase is applied to an agreement 
made between two contending parties to 
submit all matters in dispute, alto et basso, 
to arbitration. CoweL 

ALTUM MARE. The high sea. (q. v.) 

ALUMNUS, civil law . A child which 
one has nursed ; a foster child. Dig. 40, 
2 14. 

’AMALPHITAN CODE. The name 
given to a collection of sea-laws, compiled 
about the end of the eleventh century, by 
the people of Ainalphi. It consists of the 
laws on maritime subjects which were or 
had been in force in countries bordering on 
the Mediterranean : and, on account of its 
being collected into one regular system, it 
was for a long time received as authority in 
those countries. 1 Azun. Mar. Law, 376. 

AMANUENSIS. One who writes what 
another dictates. About the beginning of 
the sixth century, the tabellions (q. v.) 
wero known by this name. 1 Sav. Dr. Rom. 
Moy. Age, n. 16. 


AMBASSADOR, international law. A 
public minister sent abroad by some sove¬ 
reign state or prince, with a legal commission 
and authority to transact business on behalf 
of his country with the government to which 
he is sent. lie is a minister of the highest 
rank, and represents the person of his sove¬ 
reign. 

2 . The United States have always been 
represented by ministers plenipotentiary, 
never having sent a person of the rank of 
an ambassador in the diplomatic sense. 1 
Kent’s Com. 39, n. 

3. Ambassadors, when acknowledged as 
such, are exempted absolutely from all al¬ 
legiance, and from all responsibility to the 
laws. If, however, they should be so re¬ 
gardless of their duty, and of the object of 
their privilege, as to insult or openly to attack 
the laws of the government, their functions 
may be suspended by a refusal to treat with 
them, or application can be made to their 
owm sovereign for their recall, or they may 
be dismissed, and required to depart within 
a reasonable time. By fiction of law, an 
ambassador is considered as if lie were out 
of the territory of the foreign power; and 
it is an implied agreement among nations, 
that the ambassador, while he resides in the 
foreign state, shall be considered as a mem¬ 
ber of his own country, and the government 
he represents has exclusive cognizance of his 
conduct, and control of his person. The 
attendants of the ambassador are attached 
to his person, and the effects in his use are 
under his protection and privilege, and, 
generally, equally exempt from foreign 
jurisdiction. 

4. Ambassadors are ordinary or extra¬ 
ordinary. The former designation is exclu¬ 
sively applied to those sent on permanent 
missions; the latter, to those employed on 
particular or extraordinary occasions, or 
residing at a foreign court for an indetermi¬ 
nate period. Vattel, Droit des Gens, 1. 4, 
c. 6, §§ 70—79. 

5. The act of Congress of April 30th, 
1790, s. 25, makes void any writ or process 
sued forth or prosecuted against any ambas¬ 
sador authorized and received by the presi¬ 
dent of the United States, or any domestic 
servant of such ambassador; and the 25th 
section of the same aot. punishes any person 
who shall sue forth or prosecute such writ 
or process, and all attorneys and solicitors 
prosecuting or soliciting in such ease, and 
all officers executing such writ or process, 
with an imprisonment not exceeding throe 
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years, and a fine at the discretion of the 
court. The act provides that citizens or in¬ 
habitants of the United States who were 
indebted when they went into the service of 
an ambassador, shall not be protected as to 
such debt: and it requires also that the 
names of snob servants shall be registered 
iu the office of the secretary of state. The 
16th section imposes the like punishment on 
any person offering violence to the person 
of an ambassador or other minister. Vide 
1 Kent, Com. 14, 38, 182; Rutherf. Inst, 
b. 2,c.9 ; Yatt.b. 4,c. 8, s. 113; 2 Wash. 
C. C. R. 435 ; Ayl, Pand. 245 ; 1 Bl. Com. 
253 ; Bac. Ab. h. t.; 2 Vin. Ab. 286 ; Grot, 
lib. 2, c. 8, 1, 3 ; 1 Whart. Dig. 382; 2 Id. 
314; Dig. 1. 50, t. 7; Code, 1. 10, t. 63, 

1. 4; Bouv. Inst. Index, h. t. 

6 . The British statute 7 Ann, cap. 12; 
is similar in its provisions ; it extends to the 
family and servants of an ambassador, as 
well when they are the natives of the country 
in which the ambassador resides, as when 
they are foreigners whom he brings with him. 
(3 Burr. 1776-7.) To constitute a domestic 
servant within the meaning of the statute, 
it is not necessary that the servant should 
lodge at night in the house of the ambassa¬ 
dor, but it is necessary to show the nature 
of the service he renders and the actual 
performance of it. 3 Burr. 1731 ; Cases 
Temp. Hardw. 5. He must, in fact, prove 
that lie is bona fide the ambassador’s servant. 
A land waiter at the custom house is not 
such, nor entitled to the privilege of the 
statute. 1 Burr. 401. A trader is not enti¬ 
tled to the protection of the statute. 3 Burr. 
1731; Cases Temp. Hardw. 5. A person 
in debt eannot be taken into an ambassa¬ 
dor’s service in order to protect him. 3 Burr. 
1677. 

AMBIDEXTER. It is intended by this 
Latin word, to designate one who plays on 
both sides; in a legal sense it is taken for 
a juror or embraceor who takes money from 
the parties for giving his verdict. This is 
seldom or never done in the United States. 

AMBIGUITY, contracts , construction. 
When an expression has been used in an 
instrument of writing which may be under¬ 
stood in more than one sense, it is said 
there is an ambiguity. 

2. There are two sorts of ambiguities of 
words, ambiguitas latens and ambiguitas 
patens. 

3. The first occurs when the deed or in¬ 
strument is sufficiently certain and free from 
ambiguity, but the ambiguity is produced by 
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something extrinsic, or some collateral mat¬ 
ter out of the instrument; for example, if 
a man devise property to his cousin A B, 
and he has two cousins of that name, in such 
case parol evidence will be received to ex¬ 
plain the ambiguity. 

4. The second or patent ambiguity oc¬ 
curs when a clause in a deed, will, or other 
instrument, is so defectively expressed, that 
a court of law, which has to put a construc¬ 
tion on the instrument, is' unable to collect 
the intention of the party. In such case, 
evidence of the declaration of the party can¬ 
not be admitted to explain his intention, and 
the clause will be void for its uncertainty. 
In Pennsylvania, this rule is somewhat quali¬ 
fied. 3 Binn. 587; 4 Binn. 482. Vide 
generally, Bac. Max. Reg. 23; 1 Phil. Ev. 
410 to 420; 3 Stark. Ev. 1021 ; 1 Com. 
Dig. 575 ; Sudg. Vend. 113. The civil law 
on this subject will be found in Dig. lib. 50, 
t. 17, 1. 67 ; lib. 45, t. 1,1. 8 ; and lib. 22, 
t. 1 , 1 . 4. 

AMBULATORIA VOLUNTAS. A 
phrase used to designate that a man lias the 
power to alter his will or testament as long 
as lie lives. This form of phrase frequently 
occurs in writers on the civil law ; as ambu- 
latoria res , ambulatoria actio, potest as, condi¬ 
tio , &c. Calvini Lcxic. 

AMENABLE. Responsible; subject to 
answer iu a court of justice ; liable to pun¬ 
ishment. 

AMENDE HONORABLE, English law. 
A penalty imposed upon a person by way of 
disgrace or infamy, as a punishment for any 
offence, or for the purpose of making repa¬ 
ration for any injury done to another, as the 
walking into church in a white sheet, with 
a rope about the neck, and a toreh in the 
hand, and begging the pardon of God, or the 
king, or any private individual, for some 
delinquency. 

2. A punishment somewhat similar to 
this, and which bore the same name, was 
common in France ; it was abolished by the 
law of the 25th of September, 1791. Mer¬ 
lin Rep. de Jur. h. t. 

3. For the form of a sentence of amende 
honorable, see D’Aguesscau, Giuvrcs, 43* 
Plaidoyer, tom. 4, p. 246. 

AMENDMENT, legislation. An altera¬ 
tion or change of something proposed in a 
bill. 

2. Either house of the legislature has 
a right to make amendments; but, when so 
made, they must be sanctioned by the other 
house before they can become a law- The 
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senate has no power to originate any money 
bills , (q. v.) but may propose and make 
amendments to such as have passed the house 
of representatives. Vide Congress; Se¬ 
nate . 

3. The constitution of the United States, 
art. 5, and the constitutions of some of the 
states, provide for their amendment. The 
provisions contained in the constitution of 
the United States, are as follows :—“ Con¬ 
gress, whenever two-thirds of both houses 
shall deem it necessary, shall propose amend¬ 
ments to this constitution, or, on the appli¬ 
cation of the legislatures of two-thirds of 
the several states, shall call a convention 
for proposing amendments, which, in either 
case, shall be valid, to all intents and pur¬ 
poses, as part of this constitution, when 
ratified by the legislatures of three-fourths 
of the several states, or by conventions in 
three-fourths thereof, as the one or the other 
mode of ratification may be proposed by 
Congress : Provided, that no amendment, 
which may be made prior to the year one 
thousand eight hundred and eight, shall, in 
any manner, affect the first and fourth 
clauses in the ninth section of the first arti¬ 
cle ; and that no state, without its consent, 
shall be deprived of its equal suffrage in the 
Senate.” 

Amendment, practice . The correction, 
by allowance of the court, of an error com¬ 
mitted in the progress of a cause. 

2. Amendments at common law, inde¬ 
pendently of any statutory provision on the 
subject, are in all cases in the discretion of 
the court, for the furtherance of justice ; 
they may be made while the proceedings j 
arc in paper, that is, until judgment is 
signed, and during the term in which it is 
signed ; for until the end of the term the 
proceedings are considered only in fieri , 
and consequently subject to the control of 
the court; 2 Burr. 756 ; 3 Bl. Com. 407 ; 

1 Salk. 47; 2 Salk. 566 ; 3 Salk. 31: Co. 
Litt. 260; and even after judgment is 
signed, and up to the latest period of the 
action, amendment is, in most cases, allow¬ 
able at the discretion of the court under 
certain statutes passed for allowing amend¬ 
ments of the record; and in later times the 
judges have been much more liberal than 
formerly, in the exercise of this discretion. 

8 McLean, 379 ; 1 Branch, 437 ; 9 Ala. 
547. They may, however, be made after 
the term, although formerly the rule was 
otherwise; Co. Litt. 260, a; 3 Bl. Com. 
.407 ; and even after error brought, where 


there has been a verdict in a civil or crimi¬ 
nal case. 2 Serg. &R. 432, 3. A remittitur 
damna may be allowed after error ; 2 Dali. 
184; 1 Yeates, 186; Addis, 115, 116; 
and this, although error be brought on the 
ground of the excess of damages remitted. 
2 Serg. & R. 221. But the application 
must be made for the remittitur in the 
court below, as the court of error must take 
the record as they find it. 1 Serg. & It. 
49. So, the death of the defendant may 
be suggested after error coram nobis . 1 Bin. 
486; 1 Johns. Cases, 29 ; Caines’ Cases, 
61. So by agreement of attorneys, the re¬ 
cord may be amended after error. 1 Bin. 
75 ; 2 Bin. 169. 

3. Amendments are, however, always 
limited by due consideration of the rights 
of the opposite party; and, when by the 
amendment he would be prejudiced or ex¬ 
posed to unreasonable delay, it is not 
allowed. Vide Bac. Ab. h. t.; Com. Dig. 
h. t.; Vincr’s Ab. h. t.; 2 Arch. Pr. 230; 
Grab. Pr. 524; Stcph. PI. 97 ; 2 Sell. Pr. 
453 ; 3 Bl. Com. 406: Bouv. Inst. Index, h. t. 

AMENDS. A satisfaction, given by a 
wrong doer to the party injured, for a wrong 
committed. 1 Lilly’s Reg. 81. 

2 . By statute 24 Geo. If. c. 44, in 
England, and by similar statutes in some 
of. the United States, justices of the peace, 
upon being notified of an intended suit 
against them, may tender amends for the 
wrong alleged or done by them in their 
official character, and if found sufficient, 
the tender debars the action. See Act of 
Penn. 21 March, 1772, §§ 1 and 2; Willes’ 
■Rep. 671, 2; 6 Bin. 83; 5 Serg. & R. 
517, 299; 3 Id. 295; 4 Bin. 20. 

AMERCEMENT, practice. A pecuniary 
penalty imposed upon a person who is in 
miscrieordia; as, for example, when the de¬ 
mandant or plaintiff, tenant or defendant 
$e retraxit , or recessit in contempt am curia . 
8 Co. 58; Bar. Ab. Fines and Amerce¬ 
ments. By the common law’, none can be 
amerced in his absence, except for his de¬ 
fault. Non licet aliquein in sua absentia 
amerciare nisi per ejus dcfaltus. FI eta, lib. 
2, cap. 65, § 15. 

2 . Formerly, if the slier iff failed in 
obeying the writs, rules, or orders of the 
court, he might be amerced; that i.s, a 
penalty might be imposed upon him; but 
this practice has been superseded by attach¬ 
ment. In New Jersey and Ohio, the sheriff 
may, by statutory provision, be amerced for 
making a return contrary to the provision 
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of the statute. Coxc, 13G, 169; 6 Ilalst. 
334; 3 Halst. 270, 271; 5 Halst. 319; 

1 Green, 159, 341 ; 2 Green, 350 ; 2 South. 
433 ; 1 Ilam. 275; 2 Ilam. 503; 6 Ham. 
452 ; Wright, 720. 

AMERCIAMENT, AMERCEMENT, 

1English law, A pecuniary punishment 
arbitrarily imposed by some lord or count, 
in distinction from a fine which is ex¬ 
pressed according to the statute. Kitch. 
73. Amerciament royal , when the amer¬ 
ciament is made by the sheriff, or any 
other officer of the king. * Bl. Com. 
37° 

O i -d* 

AMI. A friend: or, as it is written in 
old works, amv. Vide Prbchcin amy, 

AMICABLE ACTION, Pennsylvania 
practice. An action entered by agreement 
of parties on the dockets of the courts; 
when entered, such action is considered as 
if it had been adversely commenced, and 
the defendant had been regularly sum¬ 
moned. An amicable action may be entered 
by attorney, independently ot ihc provisions 
of the act of 1806. 8 S. Sc R. 567. 

AMICUS CURIAE, practice . A friend 
of the court. Oue, who as a stauder 
by, when a judge is doubtful or mistaken 
in a matter of law, may inform the court. 

2 Inst. 178; 2 Vin. Abr. 475; and any 
one, as amicus curiae , may make an applica¬ 
tion to the court in favor of an infant, 
though he be no relation. 1 Vcs. Sen. 
313. 

AMITA. A paternal aunt; the sister 
of one’s father. Inst. 3, 6, 3. 

AMNESTY, government. An act of 
oblivion of past offences, granted by the 
government to those who have been guilty 
of any neglect or crime, usually upon con¬ 
dition that they return to their duty within 
a certain period. 

2. An amnesty is either express or 
implied; it is express, when so declared in 
direct terms; and it is implied, when a 
treaty of peace is made between contending 
parties. Vide Vattel, liv. 4, c. 2, § 20, 
21, 22 ; Encyclop. Amer. h. t. 

3. Amnesty and pardon are very dif¬ 
ferent. The former is an act of the sove¬ 
reign power, the object of which is to efface 
and to cause to be forgotten, a crime or 
misdemeanor; the latter, is an act of the 
same authority, which exempts the indi¬ 
vidual on whom it is bestowed from the 
punishment the law inflicts for the crime 
he has committed. 7 Pet. 160. Amnesty 
is the abolition and forgetfulness of the 


offence; pardon is forgiveness. A pardon 
is given to one who is certainly guilty, or 
has been convicted; amnesty, to those who 
may have been so. 

4. Their effects arc also different. That 
of pardon, is the remission of the whole or 
a part of the punishment awarded by the 
law; the conviction remaining unaffected 
when only a partial pardon is granted : an 
amnesty, on the contrary, has the effect of 
destroying the criminal act, so that it is as 
if it had not been committed, as far as the 
public interests arc concerned. 

5. Their application also differs. Par¬ 
don is always given to individuals, and pro¬ 
perly only after judgment or conviction : 
amnesty may be granted cither before judg¬ 
ment or afterwards, and it is in general 
given to whole classes of criminals or sup¬ 
posed criminals, for the purpose of restoring 
tranquillity in the state. But sometimes 
amnesties arc limited, and certain classes 
are excluded from their operation. 

AMORTIZATION, contracts , English 
law. An alienation of lands or tenements 
in mortmain. 2 stat. Ed. I. 

2. The reduction of the property of 
lands or tenements to mortmain. 

AMORTISE, contracts. To alien lands 
in mortmain. 

AMOTION. In corporations and com¬ 
panies, is the act of removing an officer 
from his office; it differs from disfranchise¬ 
ment, which is applicable to members , as 
such. AVillc. on Corp. n. 708. The power 
of amotion is incident to a corporation. 2 
Str. 819 ; 1 Burr. 539. 

2. In Rex v, Richardson, Lord Mans¬ 
field specified three sorts of offences for 
which an officer might be discharged ; first, 
such as have no immediate relation to the 
office, but are in themselves of so infamous 
a nature, as to render the offender unfit to 
execute any public franchise; secondly, 
such as are only against bis oath, and the 
duty of his office as a corporator, and 
amount to breaches of the tacit condition 
annexed to his office; thirdly, the third 
offence is of a mixed nature ; as being an 
offence not only against the duty of bis 
office, but also a matter indictable at com¬ 
mon law. 2 Binn. R. 448. And Lord 
Mansfield considered the law as settled, 
that though a corporation has express 
power of amotion, yet for the first sort of 
offences there must be a previous indict¬ 
ment and conviction; and that there waa 
no authority since Bagg’s Case, 11 Rep. 
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99, which say a that the power of trial as 
well a9 of amotion, for the second offence, 
is not. incident to every corporation. He 
also observed : “ Wo think that from the 
reason of the thing, from the nature of the 
corporation, and for the sake of order and 
good government, this power is incident as 
much as the power of making by-laws.” 
Dong. 149. 

Sec generally, Wilcoek on Mun. Corp. 
263 ; 6 Conn. Rep. 532; 6 Mass. R. 462; 
Ang. & Am. on Corpor. 236. 

A. motiox, tort. An amotion of posses¬ 
sion from an estate, is an ouster which hap¬ 
pens by a species of disseisin or turning out 
of the legal proprietor before his estate is 
determined. 3 Bl. Com. 198, 199. Amo¬ 
tion is also applied to personal chattels 
when they arc taken unlawfully out of the 
possession of the owner, or of one who has 
a special property in them. 

AMPLIATION, civil law. A deferring 
of judgment until the cause is further ex¬ 
amined. In this case, the judges pro¬ 
nounced the word amplius , or by writing 
the letters N. L. for non liquet , signifying 
that the cause was not clear. In practice, 
it is usual in the courts, when time i9 taken 
to form a judgment, to enter a curia ad - 
visare vult; cur. adv. vult . (q. v.) 

Ampliation, French law. Signifies the 
giving a duplicate of an acquittance or other 
instrument, in order that it may be pro¬ 
duced in different places. 

The copies which notaries make out of 
acts passed before them, and which are de¬ 
livered to the parties, are also called amplia¬ 
tions. Diet, de Jur. h. t. 

AMY or ami , a French word, signifying 
friend. Prochein amy y (q. v.) the next 
friend. Mien amy y a foreigner, the citizen 
or subject of some friendly power or prince. 

AN, JOUR, ET WASTE. See Year , 
day , and waste. 

ANALOGY, construction . The simili¬ 
tude of relations which exist between things 
compared. 

2. To reason analogically, is to draw 
conclusions based on this similitude of rela¬ 
tions, on the resemblance, or the connexion 
which is perceived between the objects com¬ 
pared. 4< It is this guide,” says Toullier, 
u which leads the lawgiver, like other men, 
without his observing it. It is analogy 
which induces us, with reason, to suppose 
that, following the example of the Creator 
of the universe, the lawgiver has established 
general and uniform laws, which it is unne¬ 


cessary to repeat in all analogous cases.” 
Dr. Civ. Fr. liv. 3, t. 1, c. 1. Vide An^. 
on Adv. Enjoyra. 30, 31; Hale’s Com. 
Law, 141. 

3. Analogy has been declared to be an 
argument or guide in forming legal judg¬ 
ments, and is very commonly a ground of 
such judgments. 7 Barn. & Crcs. 168 ; 3 
Bing. R. 265 ; 8 Bing. R. 557, 563 ; 3 Atk. 
313 ; 1 Eden’s R. 212; 1 \V. Bl. 151 ; 6 
Ves. jr. 675, 676; 3 Swanst. R. 561; 1 
Turn. & R. 103, 338; 1 R. k M. 352, 475, 
477; 4 Burr. R. 1962, 2022, 2068 ; 4 T. 
R. 591; 4 Barn. & Cr. 855 ; 7 Dowl. & Ry. 
251; Cas. t. Talb. 140; 3 P. Wins. 391; 
3 Bro. C. C. 639, n. 

ANARCHY. The absence of all politi¬ 
cal government; by extension, it signifies 
confusion in government. 

ANATHEMA, eccl. law . A punishment 
by which a person is separated from the 
body of the church, and forbidden all inter¬ 
course with the faithful: it differs from ex¬ 
communication, which simply forbids the 
person excommunicated, from going into the 
church and communicating witii the faith¬ 
ful. Gal. 1. 8, 9. 

ANATOCISM, civil law. Usury, which 
consists in taking interest on interest, or 
receiving compound interest. This is for¬ 
bidden. Code, lib. 4, t. 32, 1, 30; 1 Pos- 
tlethwaite’s Diet. 

2. Courts of equity have considered 
contracts for compounding interest illegal, 
and within the statute of usury. Cas. t. 
Talbot, 40 ; et vide Com. Rep. 349 ; Mass. 
247 ; 1 Ch. Cas. 129 ; 2 Cli. Cas. 35. And 
contra, 1 Yern. 190. But when the interest 
has once accrued, and a balance lias been 
settled between the parties, they may law¬ 
fully agree to turn such interest into princi¬ 
pal, so as to carry interest in futuro . Com. 
on Usury, ch. 2, s. 14, p. 146 et scq. 

ANCESTOR, descents. One who has 
preceded another in a direct line of descent; 
an ascendant. In the common law, the word 
is understood as well of the immediate pa¬ 
rents, as of those that are higher; as may 
appear by the statute 25 Ed. III. De natis 
ultra mare , and so in the statute of 6 R. II. 
cap. 6, and by many others. But the 
civilians’ relations in the ascending line, up 
to the great grandfather’s parents , and those 
above them, they term majoros, which com¬ 
mon lawyers aptly expound antecessors or 
ancestors, for in the descendants of like 
degree they are called posteriores. Cary’s 
Litt. 45. The term ancestor is applied to 
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natural persons. The words predecessors 
ami successors, are used in respect to the 
persons composing a body corporate, feec 

2 Bl. Coin. 200- Bac. Abr. h. t.; Ayl. 
Fund. 58. 

ANCESTRAL. What relates to or has 
been done bv one's ancestors; as homage 
ancestral, and the like. 

AXCllOU. A measure containing ten 
gallons. I.ex Mereatoria. 

ANCHORAGE, mer. law. A toll paid 
for every anchor cast from a ship into a 
river, and sometimes a toll bearing this 
name is paid, although there be no anchor 
cast. This toll is said to be incident to 
almost every port. 1 Win. Bl. 413 ; 2 Chit. 
Com. Law, 16. 

AX Cl EXT. Something old, which by 
age alone has acquired some force; as an¬ 
cient lights, ancient writings. 

Ancient demesne, Eng. law. Those 
lands which either were reserved to the 
crown at the original distribution of landed 
property, or such as came to it afterwards, 
by forfeiture or other means. 1 Salk. 57 ; 
Hob. 88 ; 4 Inst. 264; 1 Bl. Com. 286; 
Bac. Ab. h. t.; F. N. B. 14. 

Ancient lights, estates . Windows which 
have been opened for twenty years or more, 
and enjoyed without molestation by the 
owner of the house. 5 Har. & John. 477 ; 
12 Mass. K. 157, 220. 

2. It is proposed to consider, 1, How 
the right of ancient light is gained. 2, What 
amounts to interruption of an ancient light. 
3, The remedy for obstructing an ancient 
light. 

3. —§ 1. How the right of opening or 
keeping a window open is gained. 1. By 
grant. 2. By lapse of time. Formerly it 
was holden that a party could not maintain 
an action for a nuisance to an ancient light, 
unless he had gained a right to the w indow 
by prescription. 1 Leon. 188; Cro. Eliz. 
118. But the modern doctrine is, that upon 
proof of an adverse enjoyment of lights for 
twenty years or upwards, unexplained, a 
jury may be directed to presume a right by 
grant, or otherwise. 2 Saund. 175, a; 12 
Mass. 150 ; 1 Esp. R. 148. See also 1 Bos. 
& Pull. 400 ; 3 East, 299 ; Phil. Ev. 126; 
11 East, 372 ; Esp. Dig. 636. But if the 
window was opened during the seisin of a 
mere tenant for life, or a tenancy for years, 
and the owner in fee did not acquiesce in, 
or know of, the use of the light, he would 
not be bound. 11 East, 372 ; 3 Camp. 444; 
4 Camp. GIG. If the owner of a close builds 


a house upon one half of it, with a window 
lighted from the other half, lie cannot ob¬ 
struct lights on the premises granted by 
him; and in such case no lapse of time is 
necessary to confirm the grantee’s right to 
enjoy them. 1 Vent. 237, 289 ; 1 Lev. 122 ; 
1 Keb. 553 ; Sid. 167, 227 ; L. Raym. 87 ; 
6 Mod. 116 ; 1 Price, 27 ; 12 Mass. 159 , 
Rep. 24 ; 2 Saund. 114, n. 4 ; Hamm. N. 
P. 202; Selw. N. P. 1090 ; Com. Dig. Ac¬ 
tion on the Case for a Nuisance, A. Where 
a building has been used twenty years to 
one purpose, (as a malt house,) and it is 
converted to another, (as a dwclling-house,) 
it is entitled in its new state only to the 
same degree of light which was necessary 
in its former state. 1 Campb. 322 ; and see 
3 Campb. 80. It has been justly remarked, 
that the English doctrine as to ancient 
lights can hardly be regarded as applicable 
to narrow lots in the new and growing cities 
of this country; for the effect of the rule 
would be greatly to impair the value of 
vacant lots, or those having low buildings 
upon them, in the neighborhood of other 
buildings more than twenty years old. 3 
Kent, Com. 446, n. 

4. —§ 2. What amounts to an interrup¬ 
tion of an ancient light. Where a winder/ 
lias been completely blocked up for twenty 
years, it loses its privilege. 3 Camp. 514. 
An abandonment of the right by express 
agreement, or by acts from which an aban¬ 
donment may be inferred, will deprive the 
party having such ancient light of his right 
to it. The building of a blank ’wall where 
the lights formerly existed, would have that 
effect. 3 B. & Cr. 332. Sec Ad. & Ell. 325. 

5. —§ 3. Of the remedy for interrupting 
an ancient light. 1. An action on the case 
will lie against a person who obstructs an 
ancient light. 9 Co, 58 ; 2 Rollc’s Abr. 
140, 1. Nusans, G 10. And see Bac. Ab. 
Actions on the Case, D; Carth. 454- 
Comb. 481; 6 Mod. 116. 

6 . —2. Total deprivation of light is not 
necessary to sustain this action, and if the 
party cannot enjoy the light in so free and 
ample a manner as he did before, he may 
sustain the action ; but there should be some 
sensible diminution of the light and air. 
4 . Esp. R. 69. The building a wall which 
merely obstructs the sight, is not actionable. 
9 Co. 58, b; 1 Mod. 55. 

7. —3. Nor is the opening windows and 
destroying the privacy of the adjoining pro¬ 
perty ; but such new window may be imme¬ 
diately obstructed to prevent a right to it 
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being acquired by twenty years’ use. 3 
Campb. 82. 

8 .—5. When the right is clearly estab¬ 
lished, courts of equity will grant an injunc¬ 
tion to restrain a party from building so near 
the plaintiff’s house as to darken his win¬ 
dows. 2 Vern. 646 ; 2 Bro. C. C. 65 ; 16 
Ves. 338 ; Eden on Inj. 268, 9 ; 1 Story 
on Eq. § 926 ; 1 Smith’s Chan. Pr. 593 ; 4 
Simm. 559; 2 Russ. R. 121. See Injunc - 
tioiij Plan. 

See generally on this subject, 1 Nels. 
Abr. 56, 7; 16 Vin. Abr. 26; 1 Leigh’s 
N. P. C. 6 , a. 8 , p. 558; 12 E. C. L. R. 
218 ; 24 Id. 401; 21 Id. 373; 1 Id. 161; 
10 Id. 99; 28 Id. 143; 23 Am. Jur. 46 to 
64; 3 Kent, Com. 446, 2d ed.; 7 Wheat. R. 
109 ; 19 Wend. R. 309 ; Math, on Pres. 318 
to 323 ; 2 Watts, 331 ; 9 Bing. 305 ; 1 Chit. 
Pr. 206, 208; 2 Bouv. Inst. n. 1619-23. 

Ancient writings, evidence . Deeds, 
wills, and other writings more than thirty 
years old, are considered ancient writings. 
They may in general be read in evidence, 
without any other proof of their execution 
than that they have been in the possession 
of those claiming rights under them. Tr. 
per Pais, 370; 7 East, R. 279 ; 4 Esp. R. 
1 ; 9 Ves. Jr. 5 ; 3 John. R. 292 : 1 Esp. 
R. 275 ; 5 T. R. 259 ; 2 T. R. 466 ; 2 
Day’s R. 280. But in the case of deeds, 
possession must have accompanied them. 
Plowd. 6 , 7 . See Math. Pres. 271, 
n. ( 2 .) 

ANCIENTLY, English law. A term 
for eldership or seniority used in the statute 
of Ireland, 14 Hen. VIII. 

ANCIENTS, English law. A term for 
gentlemen in the Inns of Courts who are of 
a certain standing. In the Middle Temple, 
all who have passed their readings are 
termed ancients. In Gray’s Inn, the an¬ 
cients are the oldest barristers; besides 
which the society consists of benchers, 
barristers and students. In the Inns of 
Chancery, it consists of ancients, and stu¬ 
dents or clerks. 

ANCILLARY. That which is subordi¬ 
nate on, or is subordinate to, some other 
tlccision. Eneyc. Lond. 

ANDROLEPSY. The talcing by one 
nation of the citizens or subjects of another, 
in order to compel the latter to do justice 
to the former. Wolff. § 1164 ; Molloy, de 
Jure Mar. 26. 

ANGEL. An ancient English coin of 
the valu) of ten shillings sterling. Jac. L. 
D. h. t. 


ANIENS. In some of our law books 
signifies void, of no force. F. N. B. 214. 

ANIMAL, property. A name given to 
every animated being endowed with the 
power of voluntary motion. In law, it sig¬ 
nifies all animals except those of the human 
species. 

2 . Animals are distinguished into such 
as are domitae } and such as are ferce natvrrp, 

3. It is laid down, that in tame or do¬ 
mestic animals, such as horses, kine, sheep, 
poultry, and the like, a man may have an 
absolute property, because they continue 
perpetually in his possession and occupation, 
and will not stray from his house and per¬ 
son unless by accident or fraudulent entice¬ 
ment, in cither of which cases the owner 
does not lose his property. 2 Bl. Com. 300 : 

2 Mod. 319. 

4. But in animals ferae naturae. , a man 
can have no absolute property: they belong 
to him only while they continue in his keep¬ 
ing or actual possession ; for if at any time 
they regain their natural liberty, his pro¬ 
perty instantly ceases, unless they have uni- 
mum revertendi y which is only to be known 
by their usual habit of returning. 2 Bl. 
Com. 396 ; 3 Binn. 546; Bro. Ab. Pro¬ 
perty, 37 ; Com. Dig. Biens, F; 7 Co. 17 
b; 1 Ch. Pr. 87 ; Inst. 2, 1, 15. See also 

3 Caines’ Rep. 175 ; Coop. Justin. 457, 
458; 7 Johns. Rep. 16; Bro. Ab, Detinue, 
44. 

5. The owner of a mischievous animal, 
known to him to be so, is responsible, when 
he permits him to go at large, for the dam¬ 
ages he may do. 2 Esp. Cas. 482 ; 4 Campb. 
198; 1 Starkie’s Cas. 285 ; 1 Holt, 617; 2 
Str. 1264 ; Lord Rayin. 110 ; B. N. P. 77; 
1 B. & A. 620; 2 C. M. & R. 496; 5 C. 
& P. 1 ; S. C. 24 E. C. L. R. 187. This 
principle agrees with the civil law. Domat, 
Lois Civ. liv. 2, t. 8 , s. 2. And any per¬ 
son may justify the killing of such ferocious 
animals. 9 Johns. 233; 10 Johns. 365; 
13 Johns. 312. The owner of such an 
animal may be indicted for a common nui¬ 
sance. I Russ. Ch. Cr, Law, 643; Burn’s 
Just., Nuisance, 1. 

6 . In Louisiana, the owner of an animal 
is answerable for the damage he may cause; 
but if the animal be lost, or has strayed 
more than a day, he may discharge himself 
from this responsibility, by abandoning him 
to the person who has sustained the injury; 
except where the master turns loose a dan¬ 
gerous or noxious animal; for then he must 
pay all the harm done, without being allowed 
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to make the abandonment. Civ. Code, art. 
2301, See Bouv. Inst. Index, h. t. 

Animals of a base nature. Those 
which, though they may be reclaimed, are 
not such that at common law a larceny may 
be committed of them, by reason of the 
baseness of their nature. Some animals, 
which are now usually tamed, come within 
this class, as dogs and cats ; and others 
which, though wiid by nature, and oftener 
reclaimed bv art and industry, clearly 
fall within the same rule; as, bears, foxes, 
apes, monkevs, ferrets, and the like. 3 
Tnst. 109 ; 1 Hale, P. C. 511, 512; 1 
Hawk. P. C. 33, s. 36; 4 Bl. Com. 236 ; 2 
East, P. C. 614. See 1 Saund. Rep. 84, 
note 2. 

ANIMUS. The intent; the mind with 
which a thing is done, as animus cancellandi, 
the intention of cancelling; animus furandi, 
the intention of stealing; animus manendi, 
the intention of remaining; animus morandi, 
the intention or purpose of delaying. 

2. Whether the act of a man, when in 
appearance criminal, be so or not, depends 
upon the intention with which it was done. 
Vide Intention . 

Animus cancellandi. An intention to 
destroy or cancel. The least tearing of a 
will by a testator, animus cancellandi , ren¬ 
ders it invalid. See Cancellation . 

Animus furandi, crim. law . The inten¬ 
tion to steal. In order to constitute larceny, 
(q. v.) the thief must take the property ani~ 
mo furandi ; but this is expressed in the 
definition of larceny by the word felonious. 
3 Inst. 107 ; Hale, 503 ; 4 Bl. Com. 229. 
Vide 2 Russ, on Cr. 96; 2 Tyler’s R. 272. 
When the taking of property is lawful, 
although it may afterwards be converted 
animo furandi , to the taker’s use, it is not 
larceny. 3 Inst. 108; Bac. Ab. Felony, 
C; 14 Johns. R. 294; Ry. & Mood. C. C. 
160 ; Id. 137 ; Prin. of Pen. Law, c. 22, 6 
3, p. 279, 281. 

Animus manendi. The intention of re¬ 
maining. To acquire a domicil, the party 
must have his abode in one place, with 
the intention of remaining there; for with¬ 
out such intention no new domicil can be 
gained, and the old will not be lost See 
DomiciL 

Animus recipiendi. The intention of 
receiving. A man will acquire no title to 
a thing unless he possesses it with an inten¬ 
tion of receiving it for himself; as, if a 
thing be bailed to a man, he acquires no 
title. 


Animus revertendi. The intention of 
returning. A man retains his domicil, if 
he leaves it animo revertendi. 3 Rawle, 11. 
312; 1 Ashm. R. 126; Fost. 97 ; 4 Bl. 
Com. 225 ; 2 Russ, on Cr. 18 ; Pop 42, 
52 ; 4 Co. 40. 

Animus testandi. An intention to make 
a testament or will. This is required to 
make a valid will; for whatever form may 
have been adopted, if there was no animus 
testandiy there can be no will. An idiot, 
for example, can make no will, because he 
has no intention. 

ANN, Scotch law. Half a year’s stipend 
over and above what is owing for the in¬ 
cumbency due to a minister’s relict, or 
child, or next of kin, after his decease- 
Wishaw . Also, an abbreviation of annus, 
year ; also of annates . In the old law- 
French writers, ann or rather an , signifies 
a year. Com. Dig. A. t\ 

ANNATES, eccl. law . First fruits paid 
out of spiritual benefices to the pope, being 
the value of one year’s profit. 

ANNEXATION, property . The union 
of one thing to another. 

2. In the law relating to fixtures, (q. v.' 
annexation is actual or constructive. By 
actual annexation is understood every move¬ 
ment by which a chattel can be joined or 
united to the freehold. By constructive 
annexation is understood the union of such 
things as have been holden parcel of the 
realty, but which are not actually annexed, 
fixed, or fastened to the freehold ; for ex¬ 
ample, deeds, or chattels, which relate to 
the title of the u inheritance.” Shop. 
Touch. 469. Vide Amos & Fer. on Fix¬ 
tures, 2 . 

3. This term has been applied to the 
union of one country to another ; as Texas 
was annexed to the United States by the 
joint resolution of Congress of March 1 , 
1845. See Texas . 

ANNI NUBILES. The age at which a 
girl becomes by law fit for marriage, which 
is twelve years. 

ANNIENTED. From the French ant - 
antir; abrogated or made null. Litt. sect. 
741. 

ANNO DOMINI, in the year of out 
Lordy abreviated A. D. The computation 
of time from the incarnation of our Saviour, 
which is used as the date of all public deeds 
in the United States and Christian countries, 
on which account it is called the “ vulgar 
*ra.” 

ANNONiE CIVILES, civil law . A 
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species of rent issuing out of certain lands, 
which were paid to some monasteries. 

ANNOTATION, civil law . The desig¬ 
nation of a place of deportation ! Dig. 32, 
1 , 3 1 or the summoning of an absentee. 

Dig. lib. 5. 

2 . In another sense, annotations were 
the answers of the prince to questions put 
to him by private persons respecting some 
doubtful point of law. See Rescript . 

ANNUAL PENSION, Scotch law. 
Annual ‘rent. A yearly profit due to a 
creditor by way of interest for a given sum 
of money. Right of annual rent , the ori¬ 
ginal right of burdening land with payment 
yearly for the payment of money. 

ANNUITY, contracts . An annuity is a 
yearly sum of money granted by one party 
to another in fee for life or years, charging 
the person of the grantor only. Co. Litt. 
144; 1 Lilly’s Reg. 89; 2 131. Com. 40 ; 
5 M. R. 312 ; Lumley on Annuities, p. 1; 

2 Inst. 293 ; Davies’ Rep. 14, 15. 

2. In a less technical sense, however, 
when the money is chargeable on land and 
on the person, it is generally called an an¬ 
nuity. Doct. and Stud. Dial. 2, 230 ; Roll. 
Ab. 226. See 10 Watts, 127. 

3. An annuity is different from a rent 
charge, with which it is frequently con¬ 
founded, in this ; a rent charge is a burden 
imposed upon and issuing out of lands , 
whereas an annuity is chargeable only upon 
the person of the grantee. Bac. Abr. An¬ 
nuity, A. See, for many regulations in 
England relating to annuities, the Stat. 17 
Geo. III. c. 26. 

3. An annuity may be created by con¬ 
tract, or by will. To enforce the payment 
of an annuity, the common law gives a writ 
of annuity which may be brought by the 
grantee or his heirs, or their grantees, against 
the grantor and his heirs. The action of 
debt cannot be maintained at the common 
law, or by the Stat. of 8 Anne, c. 14, for 
the arrears of an annuity devised to A, pay¬ 
able out of .lands during the life of 13, to 
whom the lands are devised for life, 13 pay¬ 
ing the annuity out of it, so long as. the 
freehold estates continues. 4 M. k S. 113; 

3 Brod. & Bing. 130; 6 Moore, 335. It. 
has been ruled also, that if an action of 
annuity be brought, and the annuity deter¬ 
mines pending the suit, the writ faileth for¬ 
ever, because no such action is maintainable 
for arrearages only, but for the annuity and 
the arrearages. Co. Litt. 285, a. 

4. The first payment of an annuity is to 


be made at the time appointed in the instru¬ 
ment creating it. In cases where a testator 
directs the annuity to be paid at the end of 
the first quarter, or other period before the 
expiration of the first year after his death, 
it is then due : but in fact it is not payable 
by the executor till the end of the year. 3 
Mad. Cli. R. 167. When the time is not ap¬ 
pointed, as frequently happens in wills, the 
following distinction is presumed to exist. If 
the bequest be merely in the form of an an¬ 
nuity, as a gift to a man of “ an annuity of 
one hundred dollars for life,” the first pay¬ 
ment will be due at the end of the year 
after the testator’s death. But if the dis 
position be of a sum of money, and the in¬ 
terest to be given as an annuity to the same 
man for life, the first payment will not accrue 
before the expiration of the second year 
after the testator’s death. This distinction, 
though stated from the bench, docs not ap¬ 
pear to have been sanctioned by express 
decision. 7 Ves. 96, 97. 

5. The Civil Code of Louisiana makes 
the following provisions in relation to annu¬ 
ities, namely : The contract of annuity is 
that by which one party delivers to another 
a sum of money, and agrees not to reclaim 
it, so long as the receiver pays the rent 
agreed upon. Art. 2764. 

6. This annuity may be perpetual or for 
life. Art. 2765. 

7. The amount of the annuity for life 
can in no case exceed the double of the 
conventional interest. The amount of the 
perpetual annuity cannot exceed the double 
of the conventional interest. Art. 2766. 

8. Constituted annuity is essentially re¬ 
deemable. Art. 2767. 

9. The debtor of a constituted annuity 
may be compelled to redeem the same : 1, 
If he ceases fulfilling his obligations during 
three years : 2, If he does not give the 
lender the securities promised by the con¬ 
tract. Art. 2768. 

10. If the debtor should fail, or be in a 
state of insolvency, the capital of the con¬ 
stituted annuity becomes exigible, but only 
up to the amount at which it is rated, ac¬ 
cording to the order of contribution amongst 
the creditors. Art. 2769. 

11. A similar rule to that contained in 
the last article has been adopted in England* 
See stat. 6 Geo. IV., c. 16, s. 54 and 108; 
note to Ex parte James, 5 Ves. 708 ; 1 Sup. 
to Ves. Jr. 431 ; note to Franks v . Cooper, 

4 Ves. 763 ; 1 Supp. to Ves. Jr. 308. The 
debtor, continues the Code, may be com- 
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polled by bis security to redeem the annuity 
within the time which has been fixed in the 
contract, if any time has been fixed, or after 
ten years, if no mention be made of the time 
in the act. Art. ‘2770. I 

12. The interest of the sums lent, and 


several charges it contains, he must do so, 
unless be is protected either by a demurrer, 
a pica or disclaimer. It may be laid down 
as an invariable rule, that whatever part of 
a bill or information is not covered by one 
of these, must be defended by answer. 
Redesd. Tr. Ch. PI. 244. 


the arrears of constituted and life annuity, 
cannot bear interest but from the day a \ 
judicial demand of the same has been made 
by the creditor, and when the interest is due 
for at least one whole year. The parties may 
only a<rroo, that the same shall not be re- 
deemed prior to a time which cannot exceed 
ten years, or without having warned the 
creditor a time before, which they shall 
limit. Art. 2771. 

See generally, Yin. Abr. Annuity ; Bac. 
Abr. Annuity and Rent; Com. Dig. An¬ 
nuity ; 8 Com. Dig. 909 ; Doct. Plac. 84; 

1 Rop. on Leg. 588 ; Diet, de Jurisp. aux 
mots Rentes viagercs, Tontine. 1 Harr. 
Dig. h. t. 

ANNUM DIEM ET VASTUM, Eng¬ 
lish law . The title which the king acquires 
in land, when a party, who held not of the 
king, is attainted of felony. He acquires the 
power not only to take the profits for a full 
year, but to waste and demolish houses, and 
to extirpate woods and trees. 

2. This is but a chattel interest. 
ANONYMOUS. Without name. This 
word is applied to such books, letters or 
papers, which are published without the 
author’s name. No man is bound to pub¬ 
lish his name in connexion with a book or 
paper be has published ; but if the publica¬ 
tion is libellous, he is equally responsible as 
if his name were published. 

ANSWER, pleading in equity . A de¬ 
fence in writing made by a defendant, to 
the charges contained in a bill or informa¬ 
tion, filed by the plaintiff against him in a 
court of equity. The word answer involves 
a double sense; it is one thing when it sim¬ 
ply replies to a question, another when it 
meets a charge; the answer in equity in¬ 
cludes both senses, and may be divided into 
an examination and a defence. In that 
part which consists of an examination, a di¬ 
rect and full answer, or reply, must in 
general be given to every question asked. 
In that part which consists of a defence, the 
defendant must state his case distinctly; 
but is not required to give information re¬ 
specting the proofs that are to maintain it. 
Gresl. Eq. Ev. 19. 

2. As a defendant is called by a bill or 
information to make a discovery of the 


3. In form, it usually begins, 1st, with 
its title, specifying which of the defendants 
it is the answer of, and the names of the 
plaintiffs in the cause in which it is filed as 
answer ; 2d, it reserves to the defendant 
all the advantages which might be taken ]by 
exception to the bill; 3d, the substance of 
the answer, according to the defendant’s 
knowledge, remembrance, information and 
belief, then follows, in which the matter of 
the bill, with the interrogatories founded 
thereon, are answered, one after the other, 
together with such additional matter as the 
defendant thinks necessary to bring forward 
in bis defence, either for the purpose of 
qualifying, or adding to, the case made by 
the bill, or to state a new case on his own 
behalf; 4th, this is followed by a general 
traverse or denial of all unlawful combina¬ 
tions charged in the bill, and of all other 
matters therein contained ; 5th, the answer 
is always upon oath or affirmation, except 
in the case of a corporation, in which case 
it is under the corporate seal. 

4. In substance, the answer ought to 
contain, 1st, a statement of facts and not 
arguments ; 2d, a confession and avoidance, 
or traverse and denial of the material parts 
of the bill; 3d, its language ought to be 
direct and without evasion. Vide generally 
as to answers, Redes. Tr. Ch. PI. 244 to 
254; Coop. PL Eq. 312 to 327 ; Beanies 
PI. Eq. 34 ctseq.; Bouv. Inst. Index, h. t. 
For an historical account of this instrument, 
see 2 Bro. Civ. Law, 371, n. and Barton’s 
Hist. Treatise of a Suit in Equity. 

Answer, practice . The declaration of a 
fact by a witness after a question has been 
put asking for it. 

2. If a witness unexpectedly state facts 
against the interest of the party calling him, 
other witnesses may be called by the same 
party, to disprove those facts. But the 
party calling a witness cannot discredit 
him, by calling witnesses to prove his bad 
character for truth and veracity, or by 
proving that lie has made statements out of 
court contrary to what he has sworn on the 
trial; B. N. P.; for the production of the 
witness is virtually an assertion by the party 
producing him, that he is credible. 
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ANTECEDENT. Something that goes 
before. In the construction of laws, agree¬ 
ments, and the like, reference is always to 
be made to the last antecedent; ad proxi - 
mum antecedens fiat relatio . But not only 
the antecedents but the subsequent clauses 
of the instrument must be considered : Ex 
antecedentibus et consequentibus fit optima 
interpret atio. 

ANTE LITEM MOTAM. Before suit 
brought, before controversy moved. 

ANTEDATE. To put a date to an in¬ 
strument of a time before the time it was 
written. Vide Date. 

ANTENATI. Born before. This term 
is applied to those who were born or resided 
within the United States before or at the 
time of the declaration of independence. 
These had all the rights of citizens. 2 Kent, 
Com. 51, et seq. 

ANTE-NUPTIAL. What takes place 
before marriage ; as, an ante-nuptial agree¬ 
ment, which is an agreement made between 
a man and a woman in contemplation of 
marriage. Vide Settlement . 

ANT1IETARIUS, obsolete See Anti- 
thetarius . 

ANTI MANIFESTO. The declaration 
of the reasons which one of the belligerents 
publishes, to show that the war as to him is 
defensive. Wolff, § 1187. See Manifesto. 

ANTICIPATION. The act of doing or 
talcing a thing before its proper time. 

2. In deeds of trust there is frequently 
a provision that the income of the estate 
shall be paid by the trustee as it shall ac¬ 
crue, and not by way of anticipation. A 
payment made contrary to such provision 
would not be considered as a discharge of 
the trustee. 

ANTICHRESIS, contracts . A word 
used in the civil law to denote the contract 
by which a creditor acquires the right of 
reaping the fruit or other revenues of the 
immovables given to him in pledge, on con¬ 
dition of deducting, annually, their proceeds 
from the interest, if any is due to him, and 
afterwards from the principal of his debt. 
Louis. Code, art. 3143; Diet, de Juris. 
Antichrese, Mortgage; Code Civ. 2085. 
Dig. 13, 7, 7 ; 4, 24, 1; Code, 8, 28, 1. 

ANTINOMY. A term used in the civil 
law to signify the real or apparent contra¬ 
diction between two laws or two decisions. 
Merl. Repert. h. t. Vide Conflict of Laws. 

ANTIQUA CUSTOMA, Eng. law . A 
duty or imposition which was collected on 
wool, wool-felts, and leather, was so called. 


This custom was called nova customa until 
the 22 Edw. I., when the king, without 
parliament, set a new imposition of 40.5. a 
sack, and then, for the first time, the nova 
customa went by the name of anti qua cus¬ 
toma. Bac. Ab. Smuggling, k c. B. 

Antiqua statuta. In England the 
statutes are divided into new and ancient 
statutes ; since the time of memory ; those 
from the time 1 R. I. to E. III., arc called 
antiqua statuta —those made since, nova 
statuta . 

ANTITHETARIUS, old English law . 
The name given to a man who endeavors 
to discharge himself of the crime of which 
he is accused, by retorting the charge on 
the accuser. lie differs from an approver 
(q. v.) in this, that the latter does not 
charge the accuser, but others. Jacob’s 
Law Diet. 

APARTMENTS. A part of a house 
occupied by a person, while the rest is occu¬ 
pied by another, or others. 7 Mann. & Gr. 
1)5; 6 Mod. 214; Woodf. L. & T. 178. 
See House. 

APOSTACY, Eng. law . A total re¬ 
nunciation of the Christian religion, and 
differs from heresy, (q. v.) This offence is 
punished by the statute of 9 and 10 W. III. 
c. 32. Yide Christianity . 

APOSTLES. In the British courts of 
admiralty, when a party appeals from a 
decision made against him, he prays apostles 
from the judge, which are brief letters of 
dismission, stating the case, and declaring 
that the record will be transmitted. 2 
Brown’s Civ. and Adm. Law, 438; Dig. 
49. 6. 

2. This term was used in the civil law. 
It is derived from apostolos , a Greek word, 
which signifies one sent , because the judge 
from whose sentence an appeal was made, 
sent to the superior judge these letters of 
dismission, or apostles. Merl. Rep. mot 
Apotres. 

APPARATORor APPARITOR, eccles. 
law. An officer or messenger employed to 
serve the process of the spiritual courts in 
England. 

APPARENT. That which is manifest : 
what is proved. It is required that all 
things upon which a court must pass, should 
be made to appear, if matter in pa}'S, under 
oath ; if matter of record, by the record. It 
is a rule that those things which do not ap¬ 
pear, are to be considered aa not existing: 
de non apparentibus et non 4xistentibus 
eadem est ratio . ■ Broom’s Maxims, 20. Wha# 
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Joes not appear, does not exist: quod non 
appar eh non cst. \ 

A1TARLEMENT. Resemblance. It : 
is said to be derived from par exilement, \ 
French, in like manner. Cunn. Diet. li. t. 

APPEAL, English crim. law . The ac¬ 
cusation of a person, in a legal form, for a 
©rime committed by him; or, it is the law¬ 
ful declaration of another man’s crime, be¬ 
fore a competent judge, by one who sets his 
name to the declaration, and undertakes to 
prove it, upon the penalty which may ensue 
thereon. Vide Co. Litt. 123 b, 287 b ; 5 
llnrr. R. 2<U3, 2793 : 2 W. BI. R. 713 ; 1 
R. A A. 40b. Appeals of murder, as well 
as of treason, felony, or other offences, to¬ 
gether with wager of battle, arc abolished 
bv stat. 59 Geo. III. c. 46. 

Appeal, practice . The act by which a 
party submits to the decision of a superior 
court, a cause which has been tried in an 
inferior tribunal. 1 S. & R. 78 ; 1 Bin. 
219; 3 Bin. 48. 

2. The appeal generally annuls the 
judgment of the inferior court, so far that 
no action can be taken upon it until after 
the final decision of the cause. Its object 
is to review the whole case, and to secure a 
just judgment upon the merits. 

3. An appeal differs from proceedings ' 
in error, under which the errors committed 
in the proceedings are examined, and if 
any have been committed the first judgment 
is reversed; because in the appeal the 
whole case is examined and tried as if it 
had not been tried before. Vide Dane’s 
Ab. h. t.; Serg. Const. Law, Index, h. t. ; 
and article Courts of the United States. 

APPEARANCE, practice. Signifies the 
filing common or special hail to the action. 

2. The appearance, with all other sub¬ 
sequent pleadingg supposed to take place 
in court, should (in accordance with the 
ancient practice) purport to be in term time. 
It is to be observed, however, that though 
the proceedings are expressed as if occurring 
in term time, yet, in fact, much of the busi¬ 
ness is now done in periods of vacation. 

3. The appearance of the parties is no 
longer (as formerly) by the actual presence 
in court, either by themselves or their at¬ 
torneys; but, it must be remembered, an 
appearance of this kind is still supposed, 
and exists in contemplation of law. The 
appearance is effected on the part of the 
defendant (when he is not arrested) by 
making certain formal entries in the proper 
office of the court, expressing his appear¬ 


ance ; 5 Watts & Serg. 215; 1 Scam. R. 
250 : 2 Scam. R. 462 ; 6 Port. R. 352 ; 9 
Port. R. 272 ; 6 Miss. R. 50 ; 7 Miss. R. 
411; 17 Verm. 531 ; 2 Pike, R. 26 ; 6 Ala. 
11. 784; 3 Watts & Serg. 501 ; 8 Port. R. 
442 ; or, in ease of arrest, it may be consi¬ 
dered as effected by giving bail to the 
action. On the part of the plaintiff no for¬ 
mality expressive of appearance is observed. 

4. In general, the appearance of either 
party may be in person or by attorney, and, 
when by attorney, there is always supposed 
to be a warrant of attorney executed to the 
attorney by his client, authorizing such ap¬ 
pearance. 

5. But to this general rule there arc 
various exceptions; persons devoid of un¬ 
derstanding, as idiots, and persons having 
understanding, if they are by law deprived 
of a capacity to appoint an attorney, as 
married women, must appear in person. 
The appearance of such persons must pur¬ 
port, and is so entered on the record, to be 
in person, whether in fact an attorney be 
employed or not. See Tidd’s Pr. G8, 75 ; 

1 Arch. Pract. 22 ; 2 John. 192 ; 8 John. 
418 ; 14 John. 417 ; 5 Pick. 413 ; Bouv. 
Inst. Index, h. t. 

G. There must be an appearance in 
person in the following cases : 

1st. An idiot can appear only in person, 
and as a plaintiff he may sue in person or 
by his next friend. 

2d. A married woman, when sued 
without her husband, should defend in per¬ 
son ; 3 Wms. Saund. 209, b; and when the 
cause of action accrued before her marriage, 
and she is afterwards sued alone, she must 
plead her coverture in person, and not bv 
attorney. Co. Litt. 125. 

3d. When the party pleads to the jurib- 
diction, he must plead in person. Summ. 
on PI. 51; Merrif. Law of Att. 58. 

4th. A plea of misnomer must always 
be in person, unless it be by special war¬ 
rant of attorney. 1 Chit. PI. 398; Summ. 
on PI. 50 ; 3 Wms. Saund. 209 b. 

7. An infant cannot appoint an attornev; 
he must therefore prosecute or appear by 
guardian, or prochein ami. 

8. A' lunatic, if of full age, may appear 
by attorney; if under age, by guardian 

2 Wms. Saund. 335 ; Id. 332 (a) n. (4.) 

9. When an appearance is lawfully en¬ 
tered by the defendant, both parties are 
considered as being in court. Imp. Pr. 
215. And if the defendant pleads to issue, 
defects of process are cured; but not, if he 
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demurs to the process, (1 Lord Raym. 21,) 
or, according to the practice of some courts, 
appears de bene esse , or otherwise con¬ 
ditionally. 

10. In criminal cases, the personal pre¬ 
sence of the accused is often necessary. It 
lias been held, that if the record of a con¬ 
viction of a misdemeanor be removed by 
certiorari, the personal presence of the de¬ 
fendant is necessary, in order to move in 
arrest of judgment: but, after a special 
verdict, it is not necessary that the defend¬ 
ant should be personally present at the 
argument of it. 2 Burr. 931; 1 Bl. Rep. 
209, S. C. 

So, the defendant must appear personally 
in court, when an order of bastardy is 
quashed ; and the reason is, he must enter 
into a recognizance to abide the order of 
sessions below. 1 Bl. Rep. 198. 

So, in a case, when two justices of the 
peace, having confessed an information for 
misbehaviour in the execution of their office, 
and a motion was made to dispense with 
their personal appearance, on their clerks 
undertaking in court to answer for their 
fines, the court declared the rule to be, that 
although such a motion was subject to the 
discretion of the court either to grant or 
refuse it, in cases where it is clear that the 
punishment would not be corporal, yet it 
ought to be denied in every case where it 
is either probable or possible that the pun¬ 
ishment would be corporal; and therefore 

the motion was overruled in that case. 

• 

And Wiiniot. and Ashton, Justices, thought, 
that even where the punishment would most 
probably be pecuniary only, yet in offences 
of a very gross and public nature, the per¬ 
sons convicted should appear in person, for 
the sake of example and prevention of the 
like offences being committed by other per¬ 
sons ; as the notoriety of being called up to 
answer criminally for such offences, would 
very much conduce to deter others from 
venturing to commit the like. 3 Burr. 

1786, 7. 

Appearance da r. The day on which 
the parties are bound to appear in court. 
This is regulated in the different states by , 
particular provisions. 

APPELLANT, practice . He who makes 
an appeal from one jurisdiction to another. 

APPELLATE JURISDICTION. The 
jurisdiction which a superior court has to 
hear appeals of causes which have been 
tried in inferior courts. It differs from 
original jurisdiction, which is the" power to 


entertain suits instituted in the first in 
1 stance. Vide Jurisdiction; Original juris¬ 
diction. 

APPELLEE, practice. The party in a 
' cause against whom an appeal has been 
taken. 

! APPELLOR. A criminal who accuses 
his accomplices; one who challenges a jury. 

| APPENDANT. An incorporeal inheri¬ 
tance belonging to another inheritance. 

2. By the word appendant in a deed, 
nothing can be conveyed which is itself 
substantial corporeal real property, and 
capable of passing by feoffment and livery 
of seisin : for one kind of corporeal real 
property cannot be appendant to another 
description of the like real properly, it 
being a maxim that land cannot be append¬ 
ant to land. Co. Litt. 121 ; 4 Coke, 80 ; 
8 Barn. & Cr. 150; 6 Bing. 150. Only 
such things can be appendant as can con¬ 
sistently be so, as a right of way, and the 
like. This distinction is of importance, as 
will be seen by the following case. If a 
wharf with the appurtenances be demised, 
and the water adjoining the wharf were in¬ 
tended to pass, yet no distress for rent on 
the demised premises could be made on a 

, barge on the water, because it is not a place 
| which could pass as a part of the thing dc- 
1 mised. 6 Bing. 150. 

3. Appendant differs from appurtenant 
i in this, that the former always arises from 
; prescription, whereas an appurtenance may 
i be created at any time. 1 Tho. Co. Litt. 

' 206; Wood’s Inst. 121; Dane’s Abr. h. t.; 

■ 2 Vin. Ab. 594; Bac. Ab. Common, A 1. 
i And things appendant must have belonged 
j by prescription to another principal sub- 
I stantial thing, which is considered in law as 
| more worthy. The principal thing and the 

appendant must be apnropriate to each 

■ other in nature and quali™, or such as may 
! be properly used together. 1 Chit. Pr. 

i54. 

APPENDITIA. From appendo y to hang 
at or on; the appendages or pertinances of 
an estate; the appurtenances to a dwelling, 
&c.; thus pent-houses , are the appenditia 
domus , <fcc. 

APPLICATION. The act of making a 
request for something; the paper on which 
the request is written is also called an ap¬ 
plication ; as an application to chancery fo 
leave to invest trust funds; an application 
to an insurance company for insurance. In 
the land law of Pennsylvania, an applica¬ 
tion is understood to be a request in writing 
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to have a certain quantity of land at or near a 
certain place therein mentioned. 3 Binn. 21 ; 

5 Id. 151 ; Jones on Land Office Titles, 24. 

2. An application for insurance ought 
to state the facts truly as to the object to 
be insured, for if any false representation 
be made with a fraudulent intent, it will 
avoid the policy. 7 Wend. 72. 

3. Bv application is also meant the 
use or disposition of a thing; as the appli¬ 
cation of purchase money. 

4. In some cases a purchaser who buys 
trust property is required to sec to the ap¬ 
plication of the purchase money, and if he 
neglects to do so, and it be misapplied, 
lie will be considered as a trustee of the j 
property lie lias so purchased. The subject ! 
will be examined by considering, 1 , the 
kind of property to be sold ; 2 , the cases 
where the purchaser is bound to sec to the 
application of the purchase money in conse¬ 
quence of the wording of the deed of trust. 

5. —1. Personal property is liable, in 
the hands of the executor, for the payment 
of debts, and the purchaser is therefore 
exempted from seeing to the application of 
the purchase money, although it may have 
been bequeathed to be sold for the payment 
of debts. 1 Cox, R. 145; 2 Dick. 725; 

7 John. Ch. Rep. 150, 160 ; 11 S. & R. 
377, 385 : 2 P. Wins. 148; 4 Bro. C. C. 
136 ; White’s L. C. in Kq. *54; 4 Bouv. 
Inst. n. 3046. 

0 . With regard to real estate, which is 
not a fund at law for the payment of debts, 
except where it is made so by act of as¬ 
sembly, or by direction in the will of the 
testator or deed of trust, the purchaser 
from an executor oj* trustee may be liable 
for the application of the purchase money. 
And it will now be proper to consider the 
cases where such liability exists. 

7.— 2 . Upon the sale of real estate, a 
trustee in whom the legal title is vested, | 
can at law give a valid discharge for the 
purchase money, because he is the owner at 
law. In equity, on the contrary, the per¬ 
sons among whom the produce of the sale 
is to be distributed are considered the 
owners; and a purchaser must obtain a 
discharge from them, unless the power of 
giving receipts is either expressly or by 
implication given to the trustees to give 
receipts for the purchase money. It is, for 
this reason, usual to provide in wills and 
trust deeds that the purchaser shall not be 
required to see to the application of the 
purchase money. 


APPOINTEE. A person who is ap¬ 
pointed or selected for a particular purpose . 
as the appointee under a power, is the per¬ 
son who is to receive the benefit of the 
trust or power. 

APPOINTOR. One authorized by the 
donor under the statute of uses, to execute 
a power. 2 Bonv. Ins. n. 1923. 

APPOINTMENT, chancery practice. 
The act of a person authorized by a will or 
other instrument to direct how trust pro¬ 
perty shall be disposed of, directing such 
disposition agreeably to the general direc¬ 
tions of the trust. 

2. The appointment must be made in 
such a manner as to come within the spirit 
of the power. And although at law the 
rule only requires that some allotment, 
however small, shall be given to each per¬ 
son, when the power is to appoint to and 
among several persons ; the rule in equity 
differs, and requires a real and substantial 
portion to each," and a mere nominal allot¬ 
ment to one is deemed illusory and fraudu¬ 
lent. When the distribution is left to 
discretion, without any prescribed rule, as 
to such of the children as the trustee shall 
think proper, he may appoint to one only ; 
5 Ves. 857; but if the words be, amongst 
the children as he should think proper, each 
must have a share, and the doctrine of illu¬ 
sory appointment applies. 4 Ves. 771 ; Prcc. 
Ch. 256; 2 Vern. 513. Vide, generally, 

1 Supp. to Ves. Jr. 40, 95, 201, 235, 237; 

2 Id. 127 ; 1 Vern. 67, n.; 1 Ves. Jr. 310, 
n.; 4 Kent, Com. 337; Sugd. on Pow. 
Index, b. t.; 2 Hill. Ab. Index, h. t.; 2 
Bouv. Inst. n. 1921, et. seq. 

Appointment, govet'nment , wills. The 
act by which a person is selected and in¬ 
vested with an office ; as the appointment 
of a judge, of which the making out of his 
commission is conclusive evidence. 1 Crunch, 
137, 155 ; 10 Pet. 343. The appointment 
of an executor, which is done by nominating 
him as 6uch in a will or testament. 

2. By appointment is also understood a 
public employment, nearly synonymous with 
office. The distinction is this, that the 
term appointment is of a more extensive 
signification than office; for example, 1 lie 
act of authorizing a man to print the laws 
of the United States by authority, and the 
right conveyed by such an act, is an ap¬ 
pointment, but the right thus conveyed is 
not an office. 17 S. & R. 219, 233. See 

3 S. & R. 157 ; Coop. Just. 599, 604. 

| APPORTIONMENT, contracts . Lord 
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Coke defines it to be a division or partition ) 
of a rent, common, or the like, or the! 
making it into parts. Co. Litt. 147. This I 
definition seems incomplete. Apportion- ; 
meat frequently denotes, not division, but' 
distribution ; and in its ordinary technical, 
sense, the distribution of one subject in : 
proportion to another previously distributed, j 
1 Swanst. C. 37, n. j 

2. Apportionment will here be con¬ 

sidered only in relation to contracts, by 
taking a view, 1 , of such as are purely per- | 
sonal; and, 2 , of such as relate to the | 
realty. ] 

3 . —1. When a purely personal con¬ 
tract is entire and not divisible in its na- 1 
ture, it is manifest it cannot be apportioned ; 
as when the subject of the contract is but 
one thins, and there is but one creditor 
and one debtor, neither can apportion the 
obligation without the consent of the other. 
In such case the creditor cannot force his 
debtor to pay him a part of his debt only, 
and leave the other part unpaid, nor can 
the debtor compel his creditor to receive a 
part only of what is due to him on account 
of his claim. Nor can the assignee of a part 
sustain an action for such part. 5 N. S. 
192. 

4. When there is a special contract 
between the parties, in general no compen¬ 
sation can be received unless the whole 
contract has been actually fulfilled. 4 
Grccnl. 454; 2 Pick. R. 267; 10 Pick. R. 
209; 4 Pick. R. 103; 4 M’Cord, R. 26, 
246; 6 Verm. R. 35. The subject of the 
contract being a complex event, constituted 
by the performance of various acts, the im¬ 
perfect completion of the event, by the per¬ 
formance of only some of those acts, cannot, 
by virtue of that contract, of which it is not 
the subject, afford a title to the whole, or 
any part of the stipulated benefit. See 1 
Swanst. 0. 333, n. and the cases there cited; 
Story, Bailm, §441; Chit. Contr. 168; 3j 
Watts, 331; 2 Mass. 147, 436 ; 3 Hen. & j 
Munf. 407; 2 John. Gas. 17; 13 John. R. ! 
365; 11 Wend. 257; 7 Cowen, 184; 8 
Cowen, 84; 2 Pick. 332. Sec generally 
on the subject of the apportionment of per¬ 
sonal obligations, 16 Vin. Ab. 138 ; 22 Vin. j 
Ab. 13; Stark. Ev. part 4, p. 1622 ; Com. i 
Dig. Chancery, 2 E and 4 N 5 ; 3 Chit, j 
Com. Law, 129; Newl. Contr. 159; Long 
on Sales, 108. And for the doctrine of the 
civil law, see Dumoulin, de dividuo et indi- 
viduo, part 2 , n. 6 , 7 ; Toull. Dr. Civ. Fr. \ 
liv. 3, tit 3, c. 4, n. 750, et seq. 


5. —2. With regard to rents, the law ij 
different. Rents may in general be appor¬ 
tioned, and this may take place in several 
ways; first, by the act of the landlord or 
reversioner alone, and secondly, by virtue 
of the statute of 11 Geo. II., c/l9, s. 15, or 
by statutes in the several states in which its 
principles have been embodied. 

6 . —1. When there is a subsisting obli¬ 
gation on the part of the tenant to pay a 
certain rent, the reversioner may sell his 
estate in different parts, to as many persons 
as he may deem proper, and the lessee or 
tenant will be bound to pay to each a pro¬ 
portion of the rent. 3 Watts, 404 ; 3 Kent, 
Com. 470, 3d. ed.; Co. Litt. 158 a; Gilb. 
on Rents, 173 ; 7 Car. 23 ; 13 Co. 57 ; Cro. 
Eliz. 637, 651; Arclib. L. &. T. 172; 5 
B. & A. 876: 6 Ilalst. 262. It is usual 
for the owners of the reversion to agree 
among themselves as to the amount which 
each is to receive ; but when there is no 
agreement, the rent will be apportioned by 
the jury. 3 Kent, Com. 470; 1 Bouv. 
Inst. n. 697. 

7. —2. Rent may be apportioned ns to 
time by virtue of the stat. 1 1 Geo. II., c. 19, 
s. 15, by which it is provided that the rent 
due by a tenant for life, who dies during the 
currency of a quarter, of a year, or other 
division of time at which the’ rent was made 

; payable, shall be apportioned to the day of 
; his death. In Delaware, Missouri, New 
Jersey, and New York, it is provided by 
statutes, that if the tenant for life, lessor, 
die on the rent day, his executors may re¬ 
cover the whole rent; if before, a propor¬ 
tional part. In Delaware, Kentucky, Mis¬ 
souri, and New York, when one is entitled 
! to rents, depending on the life of another, 

| he may recover them notwithstanding the 
death of the latter. In Delaware, Ken¬ 
tucky, Missouri, and Virginia, it is specially 
provided, that the husband, after the death 
of his wife, may recover t-hc rents of her 
lands. 1 Hill. Ab. c. 16, § 50. In Ken¬ 
tucky, the rent is to be apportioned when the 
lease is determined upon any contingency. 

8 . When the tenant is deprived of the 
land, as by eviction, by title paramount, or 
by quitting the premises with the landlord’s 
consent, in the absence of any agreement to 
the contrary, his obligation to pay rent ceases, 
as regards the current quarter or half year, 
or other day of payment, as the case may be. 
But rent which is due may be recovered. 
Gilb. on Rents, 145 ; 3 Kent, Comm. 376; 
4 Wend. 423; 8 Cowen, 727; 1 Har. & 
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Gill, 80S: 11 Mass. 40.1. See 4 Cruise’s 
Pier. -JOG ; Call’s 11. 26$ ;. 4 M’Cord 447: 
1 Hailey’s 11. 400; 2 llouv. Inst. n. 1675, 
et seq. 

APPOSATj OF SHERIFFS, English 
law. The eliarcins them with monev received 
upon account of the Exchequer. 22 Car. II. 

APPOSER, En<r. law. An officer of the 
Court of Exchequer, called the foreign ap¬ 
pose r. 

APPOSTILUE, French law* Postil. In 
general this means an addition or annotation 
made in the margin of an act, [contract in 
writmir,] or of some writing. Mer. R6p. 

APPRAISEMENT. A just valuation 
of property. 

2. Appraisements are required to be 
made of the property of persons dying in¬ 
testate, of insolvents and others an inven¬ 
tory (q. v.) of the goods ought to be made, 
and a just valuation put upon them. When 
property real or personal is taken for public 
use, an appraisement of it is made, that the 
owner may be paid its value. 

APPRAISER, 'practice . A person ap¬ 
pointed by competent authority to appraise 
or value goods; as in case of the death of 
a person, an appraisement and inventory 
must be made of the goods of which he died 
possessed, or was entitled to» Appraisers are 
sometimes appointed to assess the damage 
done to property, bv some public work, or to 
estimate its value when taken for public use. 

APPREHENSION, practice . The cap¬ 
ture or arrest of a person. The term 
apprehension is applied to criminal cases, 
and arrest to civil cases; as, one having 
authority may arrest on civil process, and 
apprehend on a criminal warrant. 

APPRENTICE, person , contracts. A 
person bound in due form of law to a master, 
to learn from him his art, trade or business, 
and to serve him during the time of his ap¬ 
prenticeship. (q. v.) 1 Bl. Com. 426 ; 2 Kent, 
Com. 211; 3 Rawle, Rep. 307; Chit, on Ap. 
4 T. R. 735 ; Bouv. Inst. Index, h. t. 

2. Formerly the name of apprentice en 
la ley was given indiscriminately to all stu¬ 
dents of law. In the reign of Edward IV. 
they were sometimes called apprentici ad 
hurras. And in some of the ancient law 
writers, the term apprentice and barrister 
are synonymous. 2 Inst. 214; Eunom. 
Dial, 2, § 53, p. 155. 

APPRENTICESHIP, contracts. A con¬ 
tract entered into between a person who 
understands some art, trade or business, and 
called the master, and another person com¬ 


monly a minor, during his or her minority, 
who is called the apprentice, with the consent 
of his or her parent or next friend ; by which 
the former undertakes to teach such minor 
his art, trade or business, and to fulfil such 
other covenants as may be agreed upon ; and 
the latter agrees to serve the master during 
a definite period of time, in such art, trade 
or business. In a common indenture of 
apprenticeship, the father is bound for the 
performance of the covenants by the son 
Doug. 500. 

2. The term during which the apprentice 
is to serve is also called his apprenticeship. 
Pardessus, Dr. Com. n. 34. 

3. This contract is generally entered 
into by indenture or deed, and is to continue 
no longer than the minority of the appren¬ 
tice. The English statute law as to bind¬ 
ing out minors as apprentices to learn some 
useful art, trade or business, has been gen¬ 
erally adopted in the United States, with 
some variations which cannot be noticed 
here. 2 Kent, Com. 212. 

4. The principal duties of the parties 
are as follows : 1st, Duties of the master. 
He is bound to instruct the apprentice by 
teaching him, bona fide, the knowledge of 
the art of which he has undertaken to teach 
him the elements. He ought to watch over 
the conduct of the apprentice, giving him 
prudent advice and showing him a good ex¬ 
ample, and fulfilling towards him the duties 
of a father, as in his character of master, he 
stands in loco parentis. lie is also required 
to fulfil all the covenants he has entered into 
by the indenture. He must not abuse his 
authority, either by bad treatment, or by 
employing his apprentice in menial employ¬ 
ments, wholly unconnected with the business 
he has to learn. He cannot dismiss his 
apprentice except by application to a com¬ 
petent tribunal, upon whose decree the 
indenture may be cancelled. But an infant 
apprentice is not capable in law of consenting 
to his own discharge. 1 Burr. 501. Nor can 
the justices, according to some authorities, 
order money to be returned on the discharge 
of an apprentice. Strange, 69; Contra, 
Salk. 67, 68, 490 ; 11 Mod. 110; 12 Mod. 
498, 553. After the apprenticeship is at 
an end, he cannot retain the apprentice on 
the ground that he has not fulfilled his con¬ 
tract, unless specially authorized by statute. 

5. —2d. Duties of the apprentice. An 
apprentice is bound to obey his master in all 

] his lawful commands, take care of his pro- 
| perty, and promote his interest, endeavor to 
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learn his trade or business, and perform all 
the covenants in his indenture not contrary 
to law. He must not leave his master’s ser¬ 
vice during the term of the apprenticeship. 
The apprentice is entitled to payment for 
extraordinary services, when promised by 
fhe master; 1 Penn. Law Jour. 368. See 1 
Whart. 113; and even when no express 
promise has been made, under peculiar cir¬ 
cumstances. 2 Cranch, 210, 270; 3 Rob. 
Ad. Rep. 237; but see 1 Whart, 113. 
See generally, 2 Kent, Com. 211-214 ; Rac. 
Ab. Master and Servant: 1 Saund. R. 313, 
n. 1, 2, 3, and 4 ; 3 Rawlc, R. 307 ; 3 Vin. 
Ab. 19 ; 1 Bouv. Inst. n. 306, et seq. The 
law of France on this subject is strikingly 
similar to our own. Pardessus, Droit Com. 
n. 518-522. 

6. Apprenticeship is a relation which 
cannot be assigned at the common law; 5 
Bin. 428; 4"T. R. 373; Doug. 70; 3 
Keble, 519 ; 12 Mod. 554 ; although the 
apprentice may work with a second master 
by order and consent of the first, which is 
a service to the first under the indenture. 
4 T. R. 373. But in Pennsylvania and 
some other states the assignment of inden¬ 
tures of apprenticeship is authorized by 
statute. 1 Serg. & R. 249 ; 3 Scrg. & R. 
161, 164,166. 

APPRIZING. A name for an action in 
the Scotch law, by which a creditor formerly 
carried off the estates of his debtor in pay¬ 
ment of debts due to him; in lieu of which, 
adjudications are now resorted to. 

APPROBATE AND REPROBATE. 
In Scotland this term is used to signify to 
approve and reject. It is a maxim quod 
approbo nan reprobo . For example, if a 
testator give his property to A, and give 
A’s property to B, A shall not be at liberty 
to approve of the will so far as the legacy 
is given to him, and reject it as to the be¬ 
quest of his property to B ; in other words, 
he cannot approve and reject the will. 1 
Bligh. 21 ; 1 Bell’s Com. i.46. 

APPROPRIATION, contracts . The ap¬ 
plication of the payment of a sum of money, 
made by a debtor to his creditor, to one of 
several debts. 

2. When a voluntary payment is made, 
the law permits the debtor in the first 
place, or, if he make no choice, then it 
allows the creditor to make an appropria¬ 
tion of such payment to either of several 
debts which are due by the debtor to the 
creditor. And if neither make an appro¬ 
priation, then the law makes the application 


of such payment. This rule does not apply 
to payments made under compulsory process 
of law. 10 Pick. 129. It will be proper 
to consider, 1, when the debtor may make 
the appropriation ; 2, when the creditor may 
make it; 3, when it will be made by law. 

3. —1. In general the appropriation may 
be made by the debtor , but this must be 
done by his express declaration, or by cir¬ 
cumstances from which his intentions can 
be inferred. 2 0. M. & R. 723 : 14 East, 
239 ; 1 Tyrw. & Gr. 137 ; 15 Wend. 19; 

5 Taunt. 596 : 7 Wheat. 13 ; 2 Har. & 
Gill, 159; S. C. 4 Gill & Johns. 361 ; 1 
Bibb, 334 ; 5 Watts, 544 ; 12 Pick. 463 ; 
20 Pick. 441; 2 Bailey, 617 ; 4 Mass. G92 : 
17 Mass. 575. This appropriation, it seems, 
must be notified to the creditor at the time; 
for an entry made by the debtor in his own 
books, is not alone sufficient to determine 
the application of the payment. 2 Vern. 
606; 4 B. & C. 715. In some eases, in 
consequence of the circumstances, the pre¬ 
sumption will be that the payment was made 
on account of one debt, in preference to 
another. 3 Caines, 14; 2 Stark. R. 101. 
And in some cases the debtor has no right 
to make the appropriation, as, for example, 
to apply a partial payment to the liquida¬ 
tion of the principal, when interest is due. 

1 Dali. 124; 1 H. & J. 754; 2 N. & M’C. 
395 ; 1 Pick. 194; 17 Mass. 417. 

4. —2. When the debtor has neglected 
to make an appropriation, the creditor may, 
in general, make it,but this is subject to some 
exceptions. If, for example, the debtor 
owes a debt as executor, and one in his 
own right, the creditor cannot appropriate 
a payment to the liquidation of the former, 
because that may depend on the question 
of assets. 2 Str. 1194. See 1 31. & Malk. 
40; 9 Cowen,409; 2 Stark. R. 74; 1C. 

6 Mees. 33. 

5. Though it is not clearly settled in 
England whether a creditor is bound to 
make the appropriation immediately, or at 
a subsequent time; Ellis on D. and C.406- 
408 ; yet in the United States, the right to 
mako the application at any time has been 
recognized, and the creditor is not bound to 
make an immediate election. 4 Cranch, 317 ; 

9 Cowen, 420, 436. See 12 S. & R. 301 : 

2 B. & C. 65 ; 2 Verm. 283 ; 10 Conn. 176. 

6. When once made, ihe appropriation 
cannot be changed ; and, rendering an ac¬ 
count, or bringing suit and declaring in a 
particular wav, is evidence of such appro** 
priation. 1 Wash. 128 ; 3 Green. 314; 12 
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Shcpl. t20 ; - X. II. Rep. 103 ; 2 Rawle, 
316 ; 5 Watts, 544; 2 Wash. 0. C. 47 ; 1 
(iilp. 100 ; 12 s. & It. 305. 

7. —3. When no application of the pay¬ 
ment has been made by either party, the 
law will appropriate it, in such a way as 
to do justice and equity to both parties. 
6 Craneh, 8, 28 ; 4 .Mason, 333 ; 2 Sumn. 
99, 112; 5 Mason, 82; 1 Nev. & Man. 
740 ; 5 Bligh, N. S. 1; 11 Mass. 300; 
1 H. k J. 754; 2 Vern. 24; 1 Bibb, 
334; 2 Dea. k Chit. 534; 5 Mason, 11. 
See 0 Crauch, 253, 204; 7 Craneh, 575; 
1 Mer. 572, 005 ; Burge on Sur. 120-138 ; 
1 M. k M. 40. See 1 Bouv. Inst. n. 831-4. 

8. In Louisiana, by statutory enactment, 
Civ. Code, art. 1159, et set]., it is provided 
that “ the debtor of several debts has a right 
to declare, when he makes a payment, what 
debt he means to discharge. The debtor of 
a debt which bears interest or produces 
rents, cannot, without the consent of the 
creditor, impute to the reduction of the 
capital, any payment he may make, when 
there is interest or rent due. When the 
debtor of several, debts has accepted a re¬ 
ceipt, by which the creditor has imputed 
what he has received to one of the debts 
especially, the debtor can no longer require 
the imputation to be made to a different 
debt, unless there have been fraud or sur¬ 
prise on the part of the creditor. When 
the receipt bears no imputation, the pay¬ 
ment must be imputed to the debt which 
the debtor had at the time most interest in 
discharging of those that are equally due, 
otherwise to the debt which has fallen due, 
though less burdensome than those which are 
not yet payable. If the debts be of a like 
nature, the imputation is made to the less 
burdensome; if all things are equal, it is 
made proportionally.” This is a translation 
of the Code Napoleon, art. 1253-1256, 
slightly altered. See Poth. Obi. n. 528, 
translated by Evans, and the notes; Bac. 
Ab. Obligations, F; 6 Watts & Serg. 1 ; 
Amer. Law Mag. 31; 1 Hare & Wall. 
Sel. Dec. 123-158. 

Appropriation, ecd . law . The setting 
apart an ecclesiastical benefice, which is the 
general property of the church, to the per¬ 
petual and proper use of some religious 
house, bishop or college, dean and chapter, 
and the like. Ayl. Par. 86. See the form 
of an appropriation in Jacob’s Introd. 
411. 

TO APPROVE, approbare . To in¬ 

crease the profits upon a thing; as to ap- 
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prove land by increasing the rent. 2 Inst. 
784. 

APPROVEMENT, English crim . law. 
The act by which a person indicted of trea¬ 
son or felony, and arraigned for the same, 
confesses the same before any plea pleaded, 
and accuses others, his accomplices, of the 
same crime, in order to obtain his pardon. 

2 This practice is disused. 4 Bl. Coin. 
330 ; 1 Phil. Ev. 37. In modern practice, 
an accomplice is permitted to give evidence 
against his associates. 9 (\>wen, R. 707 ; 
2 Virg. Gas. 490; 4 Mass. It. 156; 12 
Mass. R. 20; 4 Wash. C. G. K. 428 ; 1 
Dev. R. 363 ; 1 Gity Hall Ree. 8. In Ver¬ 
mont, on a trial for adultery, it was held 
that a particeps criminis was not a compe¬ 
tent witness, because no person can be 
allowed to testify his own guilt or turpitude 
to convict another. N. Chap. R. 9. 

Approvement, 1English law. 1. The 
inclosing of common land within the lord’s 
waste, so as to leave egress and regress to 
a tenant who is a commoner. 2. The aug- 
mentation of the profits of land. Stat. of 
Merton, 20 Hen. VIII.; F. N. B. 72, 
Crompt. Jus. 250; 1 Lilly’s Reg. 110. 

APPROVER, Engl. crim. law. One 
confessing himself guilty of felony, and ap¬ 
proving others of the same crime to save 
himself. Grompt. Inst. 250 ; 3 Inst. 129. 

APPURTENANGES. In common par¬ 
lance and legal acceptation, is used to sig¬ 
nify something belonging to another thing 
as principal, and which passes as incident 
to the principal thing. 10 Peters, R. 25 ; 
Angell, Wat. C. 43 ; 1 Serg. k Rawle, 169; 

5 S. & R. 110; 5 S. & R. 107 ; Gro. Jac. 
121; 3 Saund. 401, n. 2; Wood’s Inst. 
121; 4 Rawle, R. 342; 1 P. Wins. 603; 
Cro. Jac. 526; 2 Co. 32 ; Go. Litt. 5 b, 56 
a, b; 1 Plowd. 171 ; 2 Saund. 401, n. 2 ; 
1 Lev. 131; 1 Sid. 211; 1 Bos. & P. 371; 
1 Cr. & M. 439 ; 4 Ad. & Ell. 761 ; 2 Nev. 

6 M. 517; 5 Toull. n. 531. 

2. The word appurtenances, at least in 
a deed, will not pass any corporeal real pro¬ 
perty, but only incorporeal easements, or 
rights and privileges: Co. Lit. 121 ; 8 B. 
& C. 150; 6 Bing. 150; 1 Chit. Pr. 153, 4. 
Vide Appendant. 

APPURTENANT. Belonging to; per¬ 
taining to of right. 

AQUA. Water. This word is used in 
composition, as aquae ductus, &c. 

2. It is a rule that water belongs to the 
land which it covers, when it is stationary : 
aqua cedit solo . But the owner of running 
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water, or of a water course, cannot stop it; 
the inferior inheritance having a right to 
the flow: aqua currit et debet currere , ut 
currcre solcbat. 

Aqujs ductus, civil law. The name of 
a servitude which consists in the right to 
carry water by means of pipes or conduits 
over or through the estate of another. Dig. 
8, 3, 1 ; Inst. 2, 3 ; Lalaurc, Dcs Scrv. c. 
5, p. 23. 

Aquje haustus, civil law. The name 
of a servitude which consists in the right to 
draw water from the fountain, pool, or spring 
of another. Inst. 2, 3, 2 ; Dig. 8, 3,1, 1. 

Aquas immittendje, civil law. The 
name of a servitude, which frequently oc¬ 
curs among neighbors. It is the right 
which the owner of a house, built in such 
a manner as to be surrounded with other 
buildings, so that it has no outlet for its 
waters, has, to east water out of his windows 
on his neighbor’s roof court or soil. Lalaurc, 
Dcs. Serv. 23. 

AQUAGIUM, i. e. aqua; agiurn. 1. A 
water course. 2. A toll for water. 

AQUATIC RIGHTS. This is the name 
of those rights which individuals have in 
water, whether it be running, or other¬ 
wise. 

ARBITER. One who decides without 
any control. A judge with the most ex¬ 
tensive arbitrary powers ; an arbitrator. 

ARBITRAMENT. A term nearly sy¬ 
nonymous with arbitration, (q. v.) 

Arbitrament and award. The name 
of a plea to an action brought for the same 
cause which had been submitted to arbitra¬ 
tion, and on which an award had been made. 
Wats, on Arb. 256. 

ARBITRARY. What depends on the 
will of the judge, not regulated or esta¬ 
blished by law. Bacon (Aphor. 8) says, 
Optima lex quae minimum rclinquit arbitrio 
judicis et (Aph. 46) optiinus judex, qui mi¬ 
nimum sibi. 

2. In all well adjusted systems of law, 
every thing is regulated, and nothing arbi¬ 
trary can be allowed ; but there is a discre¬ 
tion which is sometimes allowed by law, 
which leaves the judge free to act as he 
pleases to a certain extent. See Discretion. 

Arbitrary punishments, practice. 
Those punishments which are left to the 
decision of the judge, in distinction from 
those which are defined by statute. 

ARBITRATION, practice . A reference 
and submission of a matter in dispute con¬ 
cerning property, or of a personal wrong, 


to the decision of one or more persons as 
arbitrators. 

2. They- are voluntary or compulsory. 
The voluntary are, 1. Those made by 
mutual consent, in which the parties select 
the arbitrators, and bind themselves by bond 
to abide by their decision ; these are made 
without any rule of court. 3 Bl. Com. 16. 

3. —2. Those which are made in a cause 
depending in court, by a rule of court, be¬ 
fore trial; these are arbitrators at common 
law, and the award is enforced by attach¬ 
ment. Kyd on Awards, 21. 

4. —3. Those which are made by virtue 
of the statute, 9 & 10 Will. III., c. 15, by 
which it is agreed to refer a matter in dis¬ 
pute not then in court, to arbitrators, and 
agree that the submission be made a rule of 
court, which is enforced as if it had been 
made a rule of court; Kyd on Aw. 22: 
there are two other voluntary arbitrations 
which are peculiar to Pennsylvania. 

5. —4. The first of these is the arbi¬ 
tration under the act of June 1G, 1836 
which provides that the parties to any suit 
may consent to a rule of court for referring 
all matters of fact in controversy to referees, 
reserving all matters of law for the decision 
of the court, and the report of the referees 
shall have the effect of a special verdict, 
which is to be proceeded upon by the court 
as a special verdict, and either party may 
have a writ of error to the judgment entered 
thereupon. 

6. —5. Those by virtue of the act of 
1806, which authorizes “ any person or per¬ 
sons desirous of settling any dispute or con¬ 
troversy, by themselves, their agents or 
attornc3 r s, to enter into an agreement in 
writing, or refer such dispute or controversy 
to certain persons to be by them mutually 
chosen; and it shall be the duty of the 
referees to make out an award and deliver 
it to the party in whose favor it shall be 
made, together with the written agreement 
entered into by the parties; and it shall be 
the duty of the prothonotary, on the affidavit 
of a subscribing witness to the agreement, 
that it was duly executed by the parties, to 
file the same in his office ; and on the agree¬ 
ment being so filed as aforesaid, he shall 
enter the award on record, which shall be 
as available in law as an award made under 
a reference issued by the court, or entered 
on the docket by the parties.” 

7. Compulsory arbitrations are perhaps 
confined to Pennsylvania. Either party in 
a civil suit or action, or his attorney, may 
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enter at the prothonotary’s office a rule of 
reference, wherein be shall declare bis de¬ 
termination to have arbitrators chosen, on a 
day certain to be mentioned therein, not ex¬ 
ceeding thirty da vs, for the trial of all mat- 
ters in variance in the suit between the 
parties. A copy of this rule is served on 
the opposite party. On the day appointed 
they meet at the prothonotary’s, and endea¬ 
vor to agree upon arbitrators; if they can¬ 
not, the prothoitfotary makes out a list on 
which are inscribed the names of a number 
of citizeus, and the parties alternately strike 
each one of them from the list, beginning with 
the plaintiff, until there are but the number 
agreed upon or fixed by the prothonotary 
left, who arc to be the arbitrators ; a time 
of meeting is then agreed upon—or ap¬ 
pointed by the prothonotary, when the par¬ 
ties cannot agree,—at which time the arbi¬ 
trators, after being sworn or affirmed justly 
and equitably to try all matters in variance 
submitted to them, proceed to hear and de¬ 
cide the case; their award is filed in the 
office of the prothonotary, and has the effect 
of a judgment, subject, however, to appeal, 
which may be entered at any time within 
twenty days after the filing of such award. 
Act of 16th June, 1836, Pamphl. p. 715. 

8. This is somewhat similar to the arbi¬ 
trations of the Romans ; there the preetor 
selected from a list of citizens nude for the 
purpose, one or more persons, who were 
authorized to decide all suits submitted to 
them, and which had been brought before 
him; the authority which the praetor gave 
them conferred on them a public character, 
and their judgments were without appeal. 
Toull. Dr. Civ. Fr. liv. 3, t. 3, ch. 4, n. 820. 
See generally, Kyd on Awards ; Caldwell 
on Arbitrations ; Bac. Ab. h. t.; 1 Salk. R. 
69, 70-75 ; 2 Saund. R. 133, n 7 ; 2 Sell. 
Pr. 241; Doct. PI. 96; 3 Vin. Ab. 40 ; 3 
Bouv. Inst. n. 2482. 

ARBITRATOR. A private extraordi¬ 
nary judge chosen by the parties who have 
a matter in dispute, invested with power to 
decide the same. Arbitrators are so called 
because they have generally an arbitrary 
power, there being in common no appeal i 
from their^ sentences, which are called 
awards. Vide Caldw. on Arb. Index, h. 
t.; Kyd on Awards, Index, h. t.: 3 Bouv. 
Inst. n. 2491. 

ARBOR CONSANGUINITATIS. A 

table, formed in the shape of a tree, in order 
to show the genealogy of a family. The 
progenitor is placed beneath, as if for the 
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root or stem; the persons descended from 
him are represented by the branches, one for 
each descendant. For example : if it be 
desired to form the genealogical tree of 
Peter’s family, Peter will be made the trunk 
of the tree : if he has two sons, John and 
James, their names will be written on the 
first two branches, which will themselves 
shoot as many twigs as John and James 
have children ; these will produce others, 
till the whole family shall be represented on 
the tree. 

ARCIIAIONOMIA. The name of a 
collection of Saxon laws, published during 
the reign of the English Queen Elizabeth, 
in the Saxon language, with a Latin version, 
by Mr. Lambard. Dr. Wilkins enlarged 
this collection in his work, entitled Leges 
Anglo Saxonicac, containing all the Saxon 
laws extant, together with those ascribed to 
Edward the Confessor, in Latin ; those of 
William the Conqueror, in Norman and 
Latin ; and of Henry I., Stephen, and Hen¬ 
ry II., in Latin. 

ARCHBISHOP, eccl. law. The chief 
of the clergy of a whole province. lie has 
the inspection of the bishops of that pro¬ 
vince, as well as cf the inferior clergy, and 
may deprive them on notorious cause. The 
archbishop has also his own diocese, in which 
lie exercises episcopal jurisdiction, as in his 
province lie exercises archiepiscopal autho¬ 
rity. 1 Bl. Com. 380 ; L. liayni. 541 j 
Code, 1, 2. 

ARCHES’ COURT. The name of one 
of the English ecclesiastical courts. Vide 
Court of Arches. 

ARCHIVES. Ancient charters or titles, 
which concern a natioti, state, or community, 
in their rights or privileges. The place 
where the archives are kept bears the same 
name. Jacob, L. D. h. t.; Merl. Rep. h. t. 

ARCHIVIST. One to whose care the 
archives have been confided. 

ARE. A French measure of surface. 
This is a square, the sides of which are of 
the length of ten metres. The arc is equal 
to 1076.441 square feet. Vide Measure. 

AREA. An enclosed yard or opening 
in a house ; an open place adjoining to a 
house. 1 Chit. Pr. 176. 

AREOPAGITE. A senator, or a judge 
of the Areopagus. Solon first established 
the Arcopagite9; although some say, they 
were established in the time of Cccrops, 
(Anno Mundiy 2553,) the year that Aaron, 
the brother of Moses, died ;—that Draco 
abolished the order, and Solon reestablished 
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it. Demosthenes, in his Harangue against 
Aristocrates, before the Areopagus, speaks 
of the founders of that tribunal as unknown. 
See Acts of the Apostles, xviii. 34. 

AREOPAGUS. A tribunal established 
in ancient Athens, bore this name. It is 
variously represented ; some considered as 
having been a model of justice and per¬ 
fection, while others look upon it as an 
aristocratic court, which had a very ex¬ 
tended jurisdiction over all crimes and 
offences, and which exercised an absolute 
power. See Acts 17, 19 and 22. 

ARGENTUM ALBUM. White money ; 
silver coin. See Alba Firma , 

ARGUMENT, practice. Cicero defines 
it a probable reason proposed in order to 
induce belief. Ratio probabilis ct idonea 
ad faciendum fidem. The logicians define 
it more scientifically to be a means, which 
by its connexion between two extremes, 
establishes a relation between them. This 
subject belongs rather to rhetoric and logic 
than to law. 

ARGUMENT LIST. A list of cases put 
down for the argument of some point of law. 

ARGUMENTATIVENESS. What is 
used by way of reasoning in pleading is so 
called. 

2. It is a rule that pleadings must not 
be argumentative. For example, when a 
defendant is sued for taking away the goods 
of the plaintiff, lie must not plead that “ the 
plaintiff never had any goods,” because al¬ 
though this may be an infallible argument 
it is not a good plea. The plea should be 
not guilty. Com. Dig. Pleader R 3 ; Dougl. 
60 : Co. Litt. 126 a. 

ARGUMENTUM AB INCONVENI-' 
ENTI. An argument arising from the 
inconvenience which the construction of the 
law would create, is to have effect only in 
a case where the law is doubtful ; where 
the law is certain, such an argument is of 
no force. Bac. Ab. Baron and Feme, II. 

ARISTOCRACY. That form of govern¬ 
ment in which the sovereign power is exer¬ 
cised by a small number of persons to the 
exclusion of the remainder of the people. 

ARISTODEMOCRACY. A form of 
government where the power is divided be¬ 
tween the great men of the nation and the 
people. 

ARKANSAS. The name of one of the 
new states of the United States. It was 
admitted into the Union by the act of con¬ 
gress of June 15th, 1836, 4 Sharsw. cont. 
of Story’* L. U. S. 2444, by which it is 


declared that the state of Arkansas shall 
be one, and is hereby declared to be one of 
the United States of America, and admitted 
into the Union on an equal footing with the 
original states in all respects whatever. 

2. A convention assembled at Little 
Rock, on Monday, the 4th day of January, 
1836, for the purpose of forming a constitu¬ 
tion, by which it is declared that u We, the 
people of the Territory of Arkansas, by our 
representatives in convention assembled,” 
“ in order to secure to ourselves and our 
posterity the enjoyments of all the rights 
of life, liberty and property, and the free 
pursuit of happiness do mutually agree 
with each other to form ourselves into a 
free and independent state, by the name 
and style of c The State of Arkansas. 5 ” 
The constitution was finally adopted on the 
30th day of January, 1836. 

3. The powers of the government are 
divided into three departments ; each of 
them is confided to a separate body of ma- 
gistry, to wit: those which are legislative, to 
one ; those which are executive, to another ; 
and those which are judicial, to a third. 

4. —§ 1. The legislative authority of the 
state is vested in a general assembly, which 
consists of a senate and bouse of repre¬ 
sentatives. 

Each house shall appoint its own officers, 
and shall judge of the qualifications, re¬ 
turns and elections of its own members. 
Two-thirds of each shall constitute a quo¬ 
rum to do business, but a smaller number 
may adjourn from day to day, and compel 
the attendance of absent members, in such 
manner, and under such penalties, as each 
house shall provide. Sect. 15. Each house 
may determine the rules of its own proceed¬ 
ings, punish its own members for disorderly 
behaviour, and with the concurrence of 
two-thirds of the members elected, expel a 
member ; but no member shall be expelled 
a second time for the same offence. They 
shall each from time to time publish a jour¬ 
nal of their proceedings, except such part3 
as, in their opinion, require secrecy ; and the 
yeas and nays shall be entered on the journal, 
at the desire of any five members. Sect. 16. 

5. The doors of each house while in 
session, or in a committee of the whole, 
shall be kept open, except in cases which 
may require secrecy ] * and each house may 
punish by fine and imprisonment, any per¬ 
son, not a member, who shall be guilty of 
disrespect to the house, by any disorderly 
or contemptuous behaviour in their pre- 
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t<or.ei, during their session j but such impri¬ 
son in nit shall not extend beyond the final 
adjournment of that session. Sect. 17. 

\). Rills may originate in either house, 
and be amended or rejected in the other ; 
and every bill shall be read on three differ¬ 
ent days in each house, unless two-thirds 
of the house where the same is pending 
shall dispense with the rules: and every 
bill having passed both houses shall be 
signed hv the president of the senate, and 
the speaker of the house of representatives. 
Sect. 81. 

7. Whenever an officer, civil or liiili- 
tarv, shall be appointed by the joint con¬ 
current vote of both houses, or by the 
separate vote of either house of the general 
assembly, the vote shall be taken viva voce , 
and entered on the journal. Sect. 19. 

8. The senators and representatives 
shall, in all cases except treason, felony, or 
breach of the peace, be privileged from 
arrest, during the session of the general as¬ 
sembly, and for fifteen days before the com¬ 
mencement and after the termination of 
each session : and for any speech or debate 
in either house, they shall not be questioned 
in any other place. Sect. 20. 

9. The members of the general assembly 
shall severally receive, from the public trea¬ 
sury, compensation for their services, which 
may be increased or diminished: but no 
alteration of such compensation of members 
shall take effect during the session at which 
it is made. Sect. 21. 

10. —1. The senate shall never consist 
of less than seventeen nor more than thirty- 
three members. Art. 4, Sect. 31. The 
members shall be chosen for four years, by 
the qualified electors of the several dis¬ 
tricts. Art. 4, Sect. 5. No person shall be 
a senator who shall not have attained the 
age of thirty years; who shall not be a free 
white male citizen of the United States ; 
who shall not have been an inhabitant of 
this state for one year; and who shall not, 
at the time of liis election, have an actual 
residence in the district he may be chosen 
to represent. Art. 4, Sect. 6. 

11. All impeachments shall be tried by 
the senate ; and when sitting for that pur¬ 
pose, the senator4 shall be on oath or affirma¬ 
tion to do justice according to law and evi¬ 
dence. When t ie governor shall be tried, 
the chief justice of the supreme court shall 
preside; and no person shall be convicted 
without the concurrence of two-thirds of 
the senators elected. Art. 4, Sect. 27. 
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12. —2. The house of represent at ires 
shall consist of not less than fifty-four, nor 
more than one hundred representatives, to 
be apportioned among the several counties 
in this state, according to the number < f 
free white male inhabitants therein, taking 
five hundred as the ratio, until the number 
of representatives amounts to seventy-live ; 
and when they amount to seventy-five, 
they shall not be further increased until 
the population of the state amounts to five 
bund red thousand souls. Provided that 
each county now organized shall, although 
its population may not give the existing 
ratio, always be entitled to one representa¬ 
tive. The members arc chosen every second 
year, by the qualified electors of the several 
counties. Art. 4, Sect. 2. 

13. The qualification of an elector is ns 
follows : he must 1, be a free, white male 
citizen of the United States : 2, have at¬ 
tained the age of twenty-one years *. 3, have 
been a eitizen of this state six months : 4, 
he must actually reside in the count}', or 
district where he votes for an office made 
elective under this state or the United 
States. Rut no soldier, seaman, or marine, 
in the armv of the United States, shall be 
entitled to vote at any election within this 
state. Art. 4, Sect. 2. 

14. No person shall be a member of the 
house of representatives, who shall not have 
attained the age of twenty-five years; who 
shall not be a free, white male citizen of 
the United States: who shall not have been 
an inhabitant of this state one year; and 
who shall not, at the time of his election, 
have an actual residence in the county 
be may be chosen to represent. Art. 4, 
Sect. 4. 

15. The hous$ of representatives shall 
have the sole power of impeachment. Art. 4, 
Sect. 27. 

16. —§ 2. The supreme executive power 
of this state is vested in a chief magistrate, 
who is styled << The Governor of the State 
of Arkansas.” Art. 5, Sect. 1. 

17. —1. He is elected by the electors of 
the representatives. 

18. —2. He must be thirty years of age , 
a native born citizen of Arkansas, or a 
native born citizen of the United States, or 
a resident of Arkansas ten years previous 
to the adoption of this constitution, if not a 
native of the United States and shall have 
been a resident of the same at least four 
years next before his election. Art. 4, s. 4. 

19. —3. The governor bolds his office for 
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the term of four years from the time of hig 
installation, and until his successor shall be 
duly qualified ; but he is not eligible for 
more than eight years in any term of twelve 
years. Art. 5, sect. 4. 

20.—4. His principal duties are enu¬ 
merated in the fifth article of the constitu¬ 
tion, and arc as follows: He shall be 
commander-in-chief of the army of this 
state, and of the militia thereof, except 
when they shall be called into the service 
of the United States; s. 6. He may re¬ 
quire information, in writing, from the offi¬ 
cers of the executive department, on any 
subject relating to the duties of their 
respective offices; s. 7. He may by pro¬ 
clamation, on extraordinary occasions, con- 


likewise, it shall be reccnsidered ; and if 
approved by a majority of the whole num¬ 
ber elected to that house, it shall be a law; 
but in such cases, the votes of both houses 
shall be determined by yeas and nays ; and 
the names of persons voting for or against 
the bill, shall be entered on the journals 
of each house respectively. If the bill 
shall not be returned by the governor within 
three days, Sundayg excepted, after it shall 
have been presented to him, the same shall 
be a law, in like manner as if he had signed 
it, unless the general assembly, by their 
adjournment, prevent its return ; in such 
case it shall not be a law; s. 1C. 5. In 

ease of the impeachment of the governor, 
his removal from office, death, refusal to 


vene the general assembly, at the seat of 
government, or at a different place, if that 
shall have become, since their last adjourn¬ 
ment, dangerous from an enemy, or from 
contagious diseases. In case of disagree¬ 
ment between the two houses, with respect 
to the time of adjournment, lie may adjourn 
them to such time as he shall think proper, 
not beyond the day of the next meeting of 
the general assembly; s. 8. He shall,from 
time to time, give to the general assembly 
information of the state of the government, 
and recommend to their consideration such 
measures as he may deem expedient; s. 9. 
He shall take care that the laws be faith¬ 
fully executed ; s. 10. In all criminal and 
penal cases, except those of treason and 
impeachment, he shall have power to grant 
pardons, after conviction, and remit fines 
and forfeitures, under such rules and regu¬ 
lations as shall be prescribed by law. In 
cases of treason, he shall have power, by 
and with the advice and consent of the 
senate, to grant reprieves and pardons ; aud 
he may, in the recess of the senate, respite 
the sentence until the end of the next ses- 


| qualify, or absence from the state, the pre- 
; sident of -the senate shall exercise all the 
| authority appertaining to the office of 
governor, until another governor shall have 
. been elected and qualified, or until the 
governor absent or impeached, shall return 
or be acquitted; s. 18. If, during the 
vacancy of the office of governor, the pre¬ 
sident of the senate shall he impeached, 
removed from office, refuse to qualify, re¬ 
sign, die, or be absent from the state, the 
speaker of the house of representatives 
shall, in like manner, administer the govern¬ 
ment ; s. 19. 

21. —§ 3. The judicial power of this 
state is vested by the sixth article of the 
constitution, as follows : 

22. —1. The judicial power of this state 
shall be vested in one supreme court, in 
circuit courts, in county courts, and in 
justices of the peace. The general assembly 
may also vest such jurisdiction as may be 
deemed necessary, in corporation courts ; 
and, when they deem it expedient, may 
establish courts of chancery. 

| 23.—2. The supreme court shall be 


sion of the general assembly; s. 11. He ■ composed of three judges, one of whom 
is the keeper of the seal of the state, which shall be styled chief justice, any two of 
is to be used by him officially; s. 12. Every j whom shall constitute a quorum; and the 
bill which shall have passed both houses, \ concurrence of any two of the said judges 
shall be presented to the governor. If he shall, in every case, be necessary to a dc- 
approve, he shall sign.it; but if he shall cision. The supreme court, except in cases 
not approve it, he shall return it, with his. otherwise directed by this constitution,shall 
objections, to the house in which it shall have appellate jurisdiction only, which shall 
have originated, who shall enter his objee- be co-extcnsive with the state, under such 
tions at large upon their journals, and rules and regulations as may, from time to 
proceed to reconsider it. If, after such time, be prescribed by law f ; it shall have a 
reconsideration, a majority of the whole general superintending control over all in¬ 
number elected to that house shall agree to ferior and- other courts of law and equity ; 
pass the bill, it shall be sent, with the it shall have power to issue writs of error 
objections, to the other house, by which, and supersedeas, certiorari and habeas coa 
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pus, mandamus, and quo warranto , and 
other remedial writs, and to hear and de¬ 
termine the same; said judges shall be 
conservators of the peace throughout the 
state, and shall severally have power to 
issue any of the aforesaid writs. 

*24.—*3. The circuit court shall have 
jurisdiction over all criminal cases which 
shall not be otherwise provided for by law ; 
and exclusive original jurisdiction of all 
crimes amounting to felony at common law; 
and original jurisdiction of all civil cases 
which shall not be cognizable before jus¬ 
tices of the peace, until otherwise directed 
by the general assembly; and original ju¬ 
risdiction in all matters of contract, when 
the sum in controversy is over one hundred 
dollars. It shall hold its terms at such 
place in each county, as may be by law 
directed. 

25. —1. The state shall be divided into 
convenient circuits, each to consist of not 
less than five, nor more than seven counties 
contiguous to each other, for each of which 
a judge shall be elected, who, during his 
continuance in office, shall reside and be a 
conservator of the peace within the circuit 
for which he shall have been elected. 

26. — 5. The circuit courts shall exercise 
a superintending control over the county 
courts, and over justices of the peace, in 
each county in their respective circuits; 
aod shall have power to issue all the neces¬ 
sary writs to carry into effect their general 
and specific powers. 

27. —6. Until the general assembly 
shall deem it expedient to establish courts 
of chancery, the circuit courts shall have 
jurisdiction in matters of equity, subject to 
appeal to the supreme court, in sucb manner 
as may be prescribed by law. 

28. —7. The general assembly shall, by 
joint vote of both houses, elect the judges 
of the supreme and circuit courts, a ma¬ 
jority of the whole number in joint vote 
being necessary to a choice. The judges 
of the supreme court shall be at least thirty 
years of age; they shall hold their offices 
for eight years from the date of their com¬ 
missions. The judges of the circuit courts 
shall be at least twenty-five years of a<*e, 
and shall be elected for the term of four 
years from the date of their commissions. 

29. —8. There shall be established in 
each county, a court to be holden by the 
justices of the peace, and called the county 
court, which shall have jurisdiction in all 
matters relating to county taxes, disburse¬ 


ments of money for county purposes, and in 
every other case that may be necessary to 
the internal improvement and local concerns 
of the respective counties. 

30. —9. Thero shall be elected by the 
justices of the peace of the respective 
counties, a presiding judge of the county 
court, to be commissioned by the governor, 
and hold his office for the term of two years, 
and until his successor is elected or quali¬ 
fied. He shall, in addition to the duties 
that may be required of him by law, as 
presiding judge of the county court, be a 
judge of the court of probate, and have 
such jurisdiction in matters relative to the 
estates of deceased persons, executors, ad¬ 
ministrators, and guardians, as may be pre¬ 
scribed by law, until otherwise directed by 
the general assembly. 

31. —10. No judge shall preside in the 
trial of anv cause, in the event of which 
he may be interested, or where cither of 
the parties shall be connected with him by 
affinity or consanguinity, within such de¬ 
grees as may be prescribed by law, or in 
which he shall have been of counsel, or 
have presided in any inferior court, except 
by consent of all the parties. 

32. —11. The qualified voters in each 
township shall elect the justices of the peace 
for their respective townships. For every 
fifty voters there may be elected one justice 
of the peace, provided, that each tosvnship, 
however small, shall have two justices of the 
peace. Justices of the peace shall be elected 
for two years, and shall be commissioned by 
the governor, and reside in tho townships for 
which they shall have been elected, during 
their continuance in office. They shall have 
individually, or two or more of them jointly, 
exclusive original jurisdiction in all matters 
of contract, except in actions of covenant, 
where the sum in controversy is of one hun¬ 
dred dollars and under. Justices of the 
peace shall in no case have jurisdiction to 
try and determine any criminal case or penal 
offence against the state; but may sit as 
examining courts, and commit, discharge, or 
recognize to the court having jurisdiction, 
for further trial, offenders against the peace. 
For the foregoing purposes they shall have 
power to issue all necessary process; they 
shall also have power to bind to keep the 
peace, or for good behaviour. 

ARM OF THE SEA. Lord Coke de¬ 
fines an arm of the sea to be where the sea 
or tide flows or reflows. Constable’s Case, 
5 Co. 107. This term includes bays, roads, 
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creeks, coves, ports, and rivers where the 
water flows and reflows, whether it be salt 
or fresh. Ang. Tide Wat. 61. Vide Creek; 
Haven ; Navigable; Part; Reliction; River; 
Road . 

ARMISTICE. A cessation of hostilities 
between belligerent nations for a considera¬ 
ble time. It is cither partial and local, or 
general. It differs from a mere suspension 
of arms which takes place to enable the two 
armies to bury their dead, their chiefs to 
hold conferences or pourparlers, and the 
like. Vattcl, Droit des Gens, liv. 8, c. 16, 
§ 233. The terms truce, (q. v.) and armis¬ 
tice, are sometimes used in the same sense. 
Vide Truce. 

ARMS. Any thing that a man wears for 
his defence, or takes in his hands, or uses in 
his anger, to cast at, or strike at another. 
Co. Litt. 1G1 b, 162 a; Crompt. Ju6t. P. 
65 ; Cunn. Diet. h. t. 

2. The Constitution of the United States, 
Aniendm. art. 2, declares, that “ a well 
regulated militia being necessary to the se¬ 
curity of a free state, the right of the people to 
keep and bear arms shall not be infringed.” 
In Kentucky, a statute “. to prevent persons 
from wearing concealed arms,” has been 
declared to be unconstitutional; 2 Litt. R. 
90 ; while in Indiana a similar statute has 
been holden valid and constitutional. 3 
Blackf. R. 229. Vide Story, Const. § 1889, 
1890 ; Ainer. Citizen, 176 ; 1 Tuck. Black. 
App. 300; Rawle on Const. 125. 

Arms, in heraldry . Signs of arms, or 
drawings, painted on shields, banners, and 
the like. The arms of the United States are 
described in the Resolution of Congress, of 
June 20, 1782. Vide Seal of the. United 
States. 

ARPENT. A quantity of land containing 
a French acre. 4 Hall’s Law Journal, 518. 

ARPENTATOR, from arpent. A mea¬ 
surer or surveyor of land. 

ARRAIGNMENT, crim. law practice . 
Signifies the calling of the defendant to the 
bar of the court, to answer the accusation 
contained in the indictment. It consists of 
three parts. 

2.—1. Calling the defendant to the bar 
by his name, and commanding him to hold 
up his hand ; this is done for the purpose of 
completely identifying the prisoner as the 
person named in the indictment; the holding 
up his hand is not, however, indispensable, 
for if the prisoner should refuse to do so, he 
may be identified by any admission, that he 
is the person intended. 1 Bl. Rep. 3. 


3. —2. The reading of the indictment to 
enable him fully to understand the charge 
to be produced against him. The mode in 
which it is read is, after saying, “ A B, hold 
up your hand,” to proceed, “you stand in¬ 
dicted by the name of A B, late of, &o., for 
that you, on, &e.,” and then go through the 
whole of the indictment. 

4. —3. After this is concluded, the clerk 
proceeds to the third part, by adding, “ How 
say you, A B, are you guilty or not guilty ?’ 
Upon this, if the prisoner confesses the 
charge, the confession is recorded, and noth¬ 
ing further is done till judgment; if, on the 
contrary, he answers “ not guilty,” that plea 
is entered for him, and the clerk or attorney 
general, replies that he is guilty; when an 
issue is formed. 

Vide generally, Dalt. J. h. t.; Burn’s J. 
h. t.; Williams; J. h. t.; 4 Bl. Com. 322; 
Ilarg. St. Tr. 4 vol. 777, 661; 2 llale, 219; 
Cro. C. C. 7; 1 Chit. Cr. Law, 414. 

ARRAMEUR , maritime law. The name 
of an ancient officer of a port, whose busi¬ 
ness was to load and unload vessels. 

2. In the Laws of Oleron, art Unpub¬ 
lished in English in the App. to 1 Pet. A dm. 
R. xxv.) some account of arrameurs will be 
found in these words: “ There were formerly, 
in several ports of Guyenne , certain officers 
called arrameurs , or stowers, who were 
inaster-carpenters by profession, and were 
paid by the merchants, who loaded the ship. 
Their business was to dispose right, and stow 
closely, all goods in casks, bales, boxes, 
bundles or otherwise ; to balance both sides, 
to fill up the vacant spaces, and manage 
every thing to the best advantage. It was 
not but that the greatest part of the ship’s 
crew understood this as well as these stow¬ 
ers ; but they would not meddle with it, nor 
undertake it, to avoid falling under the mer¬ 
chant’s displeasure, or being accountable for 
any ill accident that might happen by that 
means. There were also sacquiers , who 
were very ancient officers, as may be seen in 
the 14th book of the Thcodosian code, Union 
de Saccariis Portus Roma , lib. 14. Their 
business w*as to load and unload vessels 
loaded with salt, corn, or fish, to prevent the 
ship’s crew defrauding the merchant by false 
talc, or cheating him of his merchandize 
otherwise.” See Sacquier; Stevedore. 

ARRAS, Span. law. The property con¬ 
tributed by the husband, ad sustinenda on era 
matrimonii, is called arras. The husband is 
under no obligation to give arras, but it is 
a donation purely voluntary. He is not 
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permitted.to give in arras more than a tenth 
of his property. The arras is the exclusive 
property of the wife, subject to the husband’s 
usufruct during his life. Burge on the 
Confl. of Laws, 417. 

2. By arras is also understood the dona¬ 
tion which the husband makes to his wife, 
by reason or on account of marriage, and in 
consideration of the dote y or portion, which 
he receives from her. Aso & Man. Inst. B. 

I, t. |,C.O. 

ARRAY, practice . The whole body of 
jurors summoned to attend a court, as they 
ire arrayed or arranged on the panel. Vide 
ChnUen r's, and Dane’s Ab. Index, h. t.; 
1 Chit. Cr. Law, 536; Com. Dig. Chal¬ 
lenge, 1>. 

ARREARAGE. Money remaining un¬ 
paid after it becomes due ; as rent unpaid ; 
interest remaining due ; Pow. Mortgages, 
Index, h. t.; a sum of money remaining in the 
hands of an accountant. Merl. Rep. h. t.; 
Dane’s Ab. Index, h. t. 

ARREST. To stop; to seize ; to deprive 
one of his liberty by virtue of legal authority. 

Arrest in civil cases, practice . An 
arrest is the apprehension of a person by 
virtue of a lawful authority, to answer the 
demand against him in a civil action. 

2. To constitute an arrest, no actual 
force or manual touching of the body is re¬ 
quisite ; it is sufficient if the party be within 
the power of the officer, and submit to the 
arrest. 2 X. II. Rep. 318 ; 8 Dana, 190 ; 
3 Harring. 416 ; 1 Baldw. 239; Harper, 
453; 8 Greenl. 127; 1 Wend. 215; 2 
Blackf. 294. Bare words, however, will not 
make an arrest, without laying hold of 
the person or otherwise confining him. 2 
H. P. C. 129 ; 1 Burn’s Just. 148 ; 1 Salk. 
79. It is necessarily a® assault, but not 
necessarily a battery. Cases Temp. Hardw. 
300. 

3. Arrests are made either on mesne or 
final process. 1. An arrest on mesne pro¬ 
cess is made in order that the defendant 
shall answer after judgment, to satisfy the 
claim of the plaintiff; on being arrested, the 
defendant is entitled to be liberated on 
giving sufficient bail, which the officer is 
bound to take. 2. When the arrest is on 
final process, as a ca. sa., the defendant can¬ 
not generally be discharged on bail ; and his 
discharge is considered as an escape. Vide, 
generally, Yolv. 29, a, note; 3 Bl. Com. 
288, n.; 1 Sup. to Ves. Jr. 374 ; Wats, on 

^Sher. 87; 11 East, 440; 18 E. C. L. R. 
" 169, note. 


4. In all governments there are persons 
who are privileged from arrest in civil cases. 
In the United States this privilege continue? 
generally while the defendant remains in¬ 
vested with a particular character. Mem¬ 
bers of congress and of the state legislatures 
arc exempted while attending the respective 
assemblies to which they belong; parties 
and witnesses, while lawfully attending 
court; electors, while attending a public 
election; ambassadors and other foreign 
ministers; insolvent debtors, when they 
have been lawfully discharged; married 
women, when sued upon their contracts, are 
generally privileged ; and executors and ad¬ 
ministrators, when sued in their representa¬ 
tive characters, generally enjoy the same 
privilege. The privilege in favor of mem¬ 
bers of congress, or of the state legislatures, 
of electors, and of parties and witnesses in 
a cause, extend to the tiiue of going to, re¬ 
maining at, and returning from, the places 
to which they arc thus legally called. 

5. • The code of civil practice of Louisiana 
enacts as follows, namely: Art. 210. The 
arrest is one of the means which the law 
gives the creditor to secure the person of 
his debtor while the suit is pending, or to 
compel him to give security for his appear¬ 
ance after judgment. Art. 211. Minors 
of both sexes, whether emancipated or not, 
interdicted persons, and women, married or 
single, cannot be arrested. Art. 212. Any 
creditor, whose debtor is about to leave the 
state, even for a limited time, without leav¬ 
ing in it sufficient property to satisfy the 
judgment which he expects to obtain in the 
suit he intends to bring against him, may 
have the person of such debtor arrested and 
confined until he shall give sufficient secu¬ 
rity that he shall not depart from the state 
without the leave of the court. Art. 213. 
Such arrest may be ordered in all demands 
brought for a debt, whether liquidated or 
not, when the term of payment has expired, 
and even for damages for any injury sus¬ 
tained by the plaintiff in either his person 

j or property. .Art. 214. Previous to ob¬ 
taining an order of arrest against his debtor, 
to compel him to give sufficient security that 
he shall not depart from the state, the cre¬ 
ditor must swear in the petition which lie 
presents to that effect to any competent 
judge, that the debt, or the damages which 
he claims, and the amount of which he speci¬ 
fics, is really due to him, and that he verily 
believes that the defendant is about to re¬ 
move from the state, without leaving in i c 
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sufficient property to satisfy his demand ; 
and lastly, that he docs not take this oath 
with the intention of vexing the defendant, 
but only in order to secure his demand. 
Art. 215. The oath prescribed in the pre¬ 
ceding article, may be taken cither by the 
creditor himself, or in his absence, by his 
attorney in fact or his agent, provided either 
the one or the other can swear to the debt 
from his personal and direct knowledge of 
its being due, and not by what he may know 
or have learned from the creditor he repre¬ 
sents. Art. 21C. The oath which the 
creditor is required to take of the existence 
and nature of the debt of which he claims 
payment, in the cases provided in the two 
preceding articles, may be taken either be¬ 
fore any judge or justice of the peace of the 
place where the court is held, before which 
he sues, or before the judge of any other 
place, provided the signature of such judge 
be proved or duly authenticated. Vide 
Auter action pendant; Lis pendens; Privi¬ 
lege; Rights . 

Arrest, in criminal cases . The appre¬ 
hending or detaining of the person, in order 
to be forthcoming to answer an alleged or 
suspected crime. The word arrest is more 
properly used in civil cases, and apprehen¬ 
sion in criminal. A man is arrested under 
a capias ad respondendum , apprehended 
under a warrant charging him with a lar¬ 
ceny. 

2. It will be convenient to consider, 1, 
who may be arrested ; 2, for what crimes ; 
3, at what time ; 4, in what places; 5, by 
whom and by what authority. 

3. —1. Who may be arrested. Generally 
all persons properly accused of a crime or 
misdemeanor, may be arrested ; by the laws 
of the United States, ambassadors (q. v.) 
and other public ministers are exempt from 
arrest. 

4. —2. For what offences an arrest may be 
made. It may bo made for treason, felony, 
breach of the peace, or other misdemeanor. 

5. —-3. At what time. An arrest may 
be made in the night as well as in the day 
time ; and for treasons, felonies, and breaches 
of the peace, on Sunday as well as on other 
days. It may be made before as well as 
after indictment found. Wallace’s R. 23. 

C.—4. In what places. No place affords 
protection to offenders against the criminal 
law ; a man may therefore be arrested in 
his own house, (q. v.) which may be broken 
into for the purpose of making the arrest. 

7 *— 5 . Who may arrest and by what au- 


thonity. An offender may be arrested either 
without a warrant or with a warrant. First 
an arrest may be made without a warrant 
by a private individual or by a peace officer. 
Private individuals are enjoined by law to 
arrest an offender when present at the time 
a felony is committed, or a dangerous wound 
given. 11 Johns. R. 486 ; and vide Hawk. 
B. 1, c. 12, s. 1; c. 13, s. 7, 8 ; 4 Bl. 
Com. 202; 1 Hale, 587; Com. Dig. Im¬ 
prisonment, II 4; Bac. Ab. Trespass, 1) 
3. Peace officers may, a fortiori, make an 
arrest for a crime or misdemeanor committed 
in their view, without any warrant. 8 Scrg. 
& R. 47. An arrest may therefore be made 
by a constable, (q. v.) a justice of the peace, 
(q. v.) sheriff, (q. v.) or coroner, (q. v.) 
Secondly, an arrest may be made by virtue 
of a warrant, (q. v.) which is the proper 
course when the circumstances of the case 
will permit it. Vide, generally, 1 Chit. Cr. 
Law, 11 to 71 ; Russ, on Cr. Index, h. t. 

Arrest of judgment. The act of a 
court by which the judges refuse to give 
judgment, because upon the face of the re¬ 
cord, it appears that the plaintiff is not en¬ 
titled to it. See Judgment , arrest of. 

ARRESTANDIS bonis ne dissipeniur. 
In the English law, a writ for him whose 
cattle or goods, being taken during a con¬ 
troversy, are likely to be wasted and con¬ 
sumed. 

ARRESTEE, law of Scotland. He in 
whose hands a debt, or property in his pos¬ 
session, has been arrested by a regular ar¬ 
restment. If, in contempt of the arrestment, 
he shall make payment of the sum, or deliver 
the goods arrested to the common debtor, 
he is not only liable criminally for breach 
of the arrestment, but he must pay the debt 
again to the arrester. Ersk. Pr. L. Scot. 
3, C, 6. 

ARRESTER, law of Scotland. One 
w'ho sues out and obtains an arrestment of 
his debtor’s goods or movable obligations. 
Ersk. Pr. L. Scot. 3, 6, 1. 

ARRESTMENT, Scotch law. By this 
term is sometimes meant the securing of a 
criminal’s person till trial, of that of a 
debtor till he give security judicio sisti. 
Ersk. Pr. L. Scot. 1, 2, 12. It is also the 
order of a judge, by which he who is debtor 
in a movablo obligation to the arrester’s 
debtor, is prohibited to make payment or 
delivery till the debt due to the arrester be 
paid or secured. Erek. Pr. L. Scot. 3, 6, 
1. See Attachment , foreign. Where ar¬ 
restment proceeds on a depending action, it 
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may be loosed by the common debtor’s 
giving security to tlie arrester for bis debt, 
in the event it shall be found due. Id. 3, 
0, 7. 

ARRET, French law . An arret is a 
judgment, sentence, or decree of a court 
of competent jurisdiction. Saisie-arret is 
an attachment of property in the hands of a 
third person. Code of Pract. of Lo. art. 
209. 

ARRETTED, arredatus , i. e. ad rectum 
vocal us. Convened before a judge and 
charged with a crime. M rectum male- 
fact ore m, is, according to Bracton, to have a 
male factor forthcoming to be put on his trial. 
Sometimes it is used for imputed or laid to 
his charge ; as, no folly may be arretted to 
any one under age. Bract. 1. 3, tr. 2, c. 
10 ; Cunn. Diet. h. t. 

ARRHJE, contracts , in the civil law . 
Money or other valuable things given by 
the buyer to the seller, for the purpose of 
evidencing the contract; earnest. 

2. There are two kinds of arrhje; one 
kind given when a contract has only been 
proposed ; the other when a sale has actually 
taken place. Those which are given when 
a bargain has been merely proposed, before 
it has been concluded, form the matter of 
the contract, by which he who gives the 
arrhte consents and agrees to lose them, and 
to transfer the title to them in the opposite 
party, in case he should refuse to complete 
the proposed bargain ; and the receiver of 
arrhae is obliged on his part to return double 
the amount to the giver of them in case he 
should fail to complete his part of the con¬ 
tract. Poth. Contr. de Vente, n. 498. 
After the contract of sale has been com¬ 
pleted, the purchaser usually gives arrhae 
as evidence that the contract has been per¬ 
fected. Arrhae are therefore defined quod 
ante pretium datur, et fidem fecit contractus, 
facti totiusque pecuniae solvendae. Id. n. 506; 
Code, 4, 45, 2. 

TO ARRIVE. To come to a particular 
place ; to reach a particular or certain place; 
as, the ship United States arrived in New 
York. Sec 1 Marsh. Dec. 411. 

ARllOG A1 ION, civil law . Signifies 
nearly the same as adoption ; the only dif¬ 
ference between them Ls this, that adoption 
was of a person under full ago; but as ar- 
rogation required tho person arrogated, sui 
juris, no one could be arrogated till he was 
of full age. Dig. 1, 7, 5 ; Inst. 1, 11, 3 ; 
1 Brown’s Civ. Law, 119. 

ARSER IN LE MAIN. Burning in 


the hand. This punishment was inflicted 
on those who received the benefit of clergy. 
Terms de la Ley. 

ARSON, criminal law. At common law 
an offence of the degree of felony ; and is 
defined by Lord Coke to be the malicious 
and voluntary burning of the house of an¬ 
other, by night or day. 3 Inst. 66. 

2. In order to make this crime complete, 

there must be, 1st, a burning of the house, 
or some part of it; it is sufficient if any 
part be consumed, however small it may be. 
9 C. & P. 45; 38 E. C. L. R. 29; 16 Mass. 
105. 2d. The house burnt must belong to 

another; but if a man set fire to his own 
house with a view to burn his neighbor’s, 
and does so, it is at least a great misde¬ 
meanor, if not a felony. 1 Hale, P. C. 5G8 ; 
2 East, P. C. 1027 ; 2 Russ. 487. 3d. The 
burning must have been both malicious and 
willful. 

3. The offence of arson at common law, 
does not extend further than the burning of 
the house of another. By statute this crime 
is greatly enlarged in some of tho states, as 
in Pennsylvania, where it is extended to the 
burning of any barn or outhouse having hay 
or grain therein ; any barrack, rick or stack 
of hay, grain, or bark ; any public buildings, 
church or meeting-house} college, school or 
library. Act 23d April, 1829 ; 2 Russell on 
Crimes, 48G; 1 Ilaw'k. P. C. c. 39 ; 4 Bl. 
Com. 220 ; 2 East, P. C. c. 21, s. 1, p. 
1015 ; 1G John. R. 203 ; 16 Mass. 105. 
As to the extension of the offence by the 
laws of the United States, see stat. 1825, c. 
276, 3 Story’s L. U. S. 1999. 

ARSURA. The trial of money by fire 
after it was coined. This w T o^d is obsolete. 

ART. The power of doing something 
not taught by nature or instinct. Johnson. 
Eunomus defines art to be a collection of 
certain rules for doing anything in a set 
form. Dial. 2, p. 74. The Dictionnaire 
des Sciences Medicales, h. v., defines it in 
nearly the same terms. 

2. The arts are divided into mechanical 
and liberal arts. The mechanical arts are 
those which require more bodily than men¬ 
tal labor; they are usually called trades, 
and those who pursue them are called arti¬ 
sans or mechanics. The liberal are those 
which have for the sole or principal object, 
works of the mind, and those who are en¬ 
gaged in them are called artists. Pard. Dr. 
Com. n. 35. 

3. The act of Congress of July* 4, 1836, 
s. 6, in describing the subjects of patents, 
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uses the term art, The sense of this word 
in its usual acceptation is perhaps too com¬ 
prehensive. The thing to be patented is 
not a mere elementary principle, or intel¬ 
lectual discovery, but a principle put in 
practice, and applied to some art, machine, 
manufacture, or composition of matter. 4 
Mason, 1. 

4. Copper-plate printing on the back of 
a bank note, is an art for which a patent 
itiay be granted. 4 Wash. C. C. R. 9. 

Art and part, Scotch, law . ‘Where one 
is accessory to a crime committed by an¬ 
other ; a person may be guilty, art and part, 
either by giving advice or counsel to commit 
the crime ; or, 2, by giving warrant or man¬ 
date to commit it; or, 3, by actually assist¬ 
ing the criminal in the execution. 

2. In the more atrocious crimes, it seems 
agreed, that the adviser is equally punish¬ 
able with the criminal; and that in the 
slighter offences, the circumstances arising 
from the adviser’s lesser age, the jocular or 
careless manner of giving the advice, Ac., 
may be received as pleas for softening the 
punishment. 

3. One who gives a mandate to commit 
a crime, as he is the first spring of the 
action, seems more guilty than the person 
employed as the instrument in executing it. 

4. Assistance may be given to the com¬ 
mitter of a crime, not only in the actual 
execution, but previous to it, by furnishing 
him, with a criminal intent, with poison, 
arms, or other means of perpetrating it. 
That sort of assistance which is not given 
till after the criminal act, and which is 
commonly called abetting, though it be 
itself criminal, does not infer art and part 
of the principal crime. Ersk. Pr. L. Scot. 
4, 4, 4; Mack. Cr. Treat, tit. Art and 
Part. 

ARTICLES. A division in some books. 
In agreements and other writings, for the 
sake of perspicuity, the subjects are divided 
into parts, paragraphs, or articles. 

Articles, chan, practice. An instrument 
in writing, filed by a party to a proceeding 
in chancery, containing reasons why a wit¬ 
ness in the cause should be discredited. 

2. As to the matter which ought to be 


| credit, that the examination is cither to be 
I confined to general credit; that is, bv pro¬ 
ducing witnesses to swear, that the person 
is not to be believed upon his oath ■ or, if 
you find him swearing to a matter, not to 
j issue in the cause, (and therefore not thought 
; material to the merits,) in that case, us the 
witness is not produced to vary the case in 
evidence by testimony that relates to mutters 
in issue, but is to speak only to the truth 
or want of veracity, with which a witness 
had spoken to a fact not in issue, there is 
no danger in permitting him to state that 
such fact, not put in issue, is false ; and, 
for the purpose of discrediting a witness, 
the court has not considered itself at liberty 
to sanction such a proceeding as an exami¬ 
nation, to destroy the credit of another 
witness, who had deposed only to points 
put in issue. In Purcell v. M’Xainara, it 
was agreed that after publication it was 
competent to examine any witness to the 
point, whether he would believe that man 
upon his oath. It is not competent, even 
at law, to ask the ground of that opinion ; 
but the general question only is permitted. 
In Purcell v, M’Namara, the witness went 
into the history of his whole life ; and 
as to his solvency, &c. It w^as not at all 
put at issue whether he had been insolvent, 
or had compounded with his creditors; but, 
having sw ? orn the contrary, they proved by 
witnesses, that he, who had sworn to a mat¬ 
ter not in issue, had sworn falsely to that 
fact; and that he had been insolvent, and 
had compounded with his creditors; and it 
would be lamentable, if the court could not 
find means of getting at it: for he could 
not be indicted for perjury, though swear¬ 
ing falsely, the fact not being material. 
The rule is, in general cases the cause is 
heard upon evidence given before publica¬ 
tion ; but that you may examine after pub¬ 
lication, provided you examine to credit 
only, and do not go to matters in issue in 
the cause, or in contradiction of them, 
under pretence of examining to credit only. 
Those depositions,” he continued, “ appear 
to me material to what is in issue in the 
cause ; and therefore must be suppressed.” 
See a form of articles in Grcsl. Eq. Ev. 140, 


contained in these articles, Lord Eldon gave 
some general directions in the case of Carlos 
v . Erook, 10 Ves. 49. u The court,” says 
lie, u attending with great caution to an ap¬ 
plication to permit any witness to be ex¬ 
amined after publication, has held, where 
Hie proposition w^s to examine a witness to 


141 : and also 8 Ves. 327 \ 9 Ves. 14o : 1 
j S. & S. 469. 

| Articles, eccl, law . A complaint in 
I the form of a libel, exhibited to an ecclesi¬ 
astical court. 

Articles of agreement, contracts. Re¬ 
late either to real or personal estate, or to 
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both. An article is a memorandum or 
minute of an agreement, reduced to writing 
to make some future disposition or modifica¬ 
tion of property ; and sueli an instrument 
will ereate a trust or equitable estate, of 
which a specific performance will be de¬ 
creed in chancery. Cruise on Real Pr. tit. 
32, c. 1, s. 31. And see Id. tit. 12, c. 1. 

2. This instrument should contain: 1, 
the name and character of the parties; 2, 
the subject-matter of the contracts : 3, the 
covenants which each of the parties bind 
themselves to perform; 4, the date: 5, the 
signatures of the parties. 

3. —1. The parties should be named, 
and their addition should also be men¬ 
tioned, in order to identify them. It should 
also be stated which persons are of the 
first, second, or other part. A confusion, in 
this respect, may occasion difficulties. 

4. —2. The subject-matter of the con¬ 
tract ouaht to be set out in clear and ex- 
plicit language, and the time and place of 
the performance of the agreement ought to 
be mentioned ; and, when goods are to be 
delivered, it ought to be provided at whose 
expense they shall be removed, for there is 
a difference in the delivery of light and 
bulky articles. The seller of bulky articles 
is not in general bound to deliver them un¬ 
less lie agrees to do so. 5 S. & R. 19 : 12 
Mass. 3U0 : 4 Shepl. 49. 

5. —3. The covenants to be performed 
by each party should be specially and cor¬ 
rectly stated, as a mistake in this respect 
leads to difficulties which might have been 
obviated had they been properly drawn. 

6. —4. The instrument should be truly 
dated. 

7. —5. It should be signed by the par¬ 
ties or their agents. When signed by an 
agent he should state his authority, and 
sign his principal’s name, and then his own, 
as, A B, by his agent or attorney C D. 

Articles of confederation. The com¬ 
pact which was made by the original thir¬ 
teen states of the United States of America, 
bore the name of the “Articles of Con¬ 
federation and perpetual union between the 
states of New Hampshire, Massachusetts 
Bay, Rhode Island and Providence Planta¬ 
tions, Connecticut, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, Vir¬ 
ginia, North Carolina, South Carolina, and 
Georgia.” It was adopted and went into 
force on the first day of March, 1781, and 
remained as the supreme law until the first 
Wednesday of March, 1789. 5 Wheat. R. 


420. The following analysis of this cele¬ 
brated instrument is copied from Judge 
Story’s Commentaries on the Constitution 
of the United States, Book 2, c. 3. 

2. “ In pursuance of the design already 
announced, it is now proposed to give an 
analysis of the articles of confederation, or, 
as they are denominated in the instrument 
itself, the c Articles of Confederation and 
Perpetual Union between the States,’ as 
they were finally adopted by the thirteen 
states in 1781. 

3. “ The style of the confederacy was, 
by the first article, declared to be, 4 The 
United States of America. 5 The second 
article declared, that each state retained 
its sovereignty, freedom, and independence, 
and every power, jurisdiction and right, 
which was not by this confederation ex- 
pressly delegated to the United States, in 
congress assembled. The third article de¬ 
clared, that the states severally entered 
into a firm league of friendship with each 
other, for their common defence, the secu¬ 
rity of their liberties, and their mutual 
and general welfare ; binding themselves to 
assist each other against all force offered to, 
or attacks made upon them, or any of them, 
on account of religion, sovereignty, trade, 
or any other pretence whatever. The 
fourth article declared, that the free in¬ 
habitants of each of the states, (vagabonds 
and fugitives from justice excepted,) should 
be entitled to all the privileges of free 
citizens in the several states; that the 
people of each state should have free in¬ 
gress and regress to and from any other 
state, and should enjoy all the privileges of 
trade and commerce, subject to the same 
duties and restrictions, as the inhabitants ; 
that fugitives from justice should, upon the 
demand of the executive of the state, from 
which they fled, be delivered up; and that 
full faith and credit should be given, in 
each of the states, to the records, acts, and 
judicial proceedings of the courts and ma¬ 
gistrates of every other state. 

4. “ Having thus provided for the secu¬ 
rity and intercourse of the states, the next 
article (5th) provided for the organization 
of a general congress, declaring that dele¬ 
gates should be chosen in such manner, as 
the legislature of each state should direct; 
to meet in congress on the first Mouday in 
every year, with a power, reserved to each 
state, to recall any or all of the delegates, 
and to send others in their stead. No state 
was to be represented in copgress by lessr 
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than two, nor more than seven members. 
No delegate was eligible for more than three, 
in any term of six years ; and no delegate 
was capable of holding any office of emolu¬ 
ment. under the United States. Each state 
was to maintain its own delegates; and, in 
determining questions in congress, was to 
have one vote. Freedom of speech and 
debate in congress was not to be impeached 
or questioned in any other place; and the 
members were to be protected from arrest 
and imprisonment, during the time of their 
going to and from, and attendance on con* 1 
gress, except for treason, felony, or breach 
of the peace. 

5. “By subsequent articles, congress 
was invested with the sole and exclusive 
right and power of determining on peace 
and war, unless in case of an invasion of a 
state by enemies, or an imminent danger of 
an invasion by Indians; of sending and 
receiving ambassadors; entering into trea¬ 
ties and alliances, under certain limitations, 
as to treaties of commerce; of establishing 
rules for deciding all cases of capture on 
land and water, and for the division and 
appropriation of prizes taken by the land or 
naval forces, in the service of the United 
States; of granting letters of marque and 
reprisal in times of peace; of appointing 
courts for the trial of piracies and felonies 
committed on the high seas; and of estab¬ 
lishing courts for receiving and finally de¬ 
termining appeals in all cases of captures. 

6. “ Congress was also invested with 
power to decide in the last resort, on appeal, 
all disputes and differences between two or 
more States concerning boundary, jurisdic¬ 
tion, or any other cause whatsoever ; and 
the mode of exercising that authority was 
specially prescribed. And all controversies 
concerning the private right of soil, claimed 
under different grants of two or more states 
before the settlement of their jurisdiction, 
were to be finally determined in the same 
manner, upon .the petition of either of the 
grantees. But no state was to be deprived 
of territory for the benefit of the United 
States. 

7. “ Congress was also invested with 
the sole and exclusive right and power of 
regulating the alloy and value of coin 
struck by their own authority, or that of 
the United States ; of fixing the standard 
of weights and measures throughout the 
United States; of regulating the trade and 
managing all affairs with the Indians, not 
members of any of the states, provided, that 


the legislative right of any state within its 
own limits should not be infringed or vio¬ 
lated ; of establishing and regulating post- 
offices from one state to another, and exacting 
postage to defray the expenses; of ap¬ 
pointing all officers of the land forces in the 

1 service of the United States, except regi¬ 
mental officers ; of appointing all officers 
of the naval forces, and commissioning all 
officers whatsoever in the service of the 
United States ; and of making rules for the 
government and regulation of the land and 
naval forces, and directing their operations. 

8. “ Congress was also invested with 
authority to appoint a committee of the 
states to sit in the recess of congress, and 
to consist of one delegate from each state, 
and other committees and civil officers, to 
manage the general affairs under their di¬ 
rection ; to appoint one of their number to 
preside, but no person was to serve in the 
office of president more than one year in the 
term of three years ; to ascertain the neces¬ 
sary sums for the public service, and to 
appropriate the same for defraying the pub¬ 
lic expenses; to borrow money and emit 
bills on credit of the United States ; to build 
and equip a navy ; to agree upon the num¬ 
ber of land forces, and make requisitiona 
upon each state for its quota, in proportion 
to the number of white inhabitants in such 
state. The legislatures of each state were 
to appoint the regimental officers, raise the 
men, and clothe, arm, and equip them at the 
expense of the United States. 

9. “ Congress was also invested with 
power to adjourn for any time not exceeding 
six months, and to any place within the Uni¬ 
ted States; and provision was made for the 
publication of its journal, and for entering 
the veas and nays thereon, when desired by 
any delegate. 

10. “ Such were the powers confided in 
congress. But even these were greatly re¬ 
stricted in their exorcise ; for it was ex¬ 
pressly provided, that congress should 
never engage in a war ; nor grant letters 
of marque or reprisal in time of peace ; nor 
enter into any treaties or alliances : nor 
coin money or regulate the value thereof; 
nor ascertain the sums or expenses neces¬ 
sary for the defence and welfare of the 
United States; nor emit bills: nor borrow 
money.on the credit of the United States; 
nor appropriate money ; nor agree upon the 
number of vessels of war to be built, or pur¬ 
chased ; or the number of land or sea forces 

I to be raised; nor appoint a commander-in- 
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cliiof of tin' army or navy ; unless nine states 
slumU1 assent to the same. And no ques¬ 
tion on any other point, except for adjourn- ; 
ing from day to day, was to be determined, 
except by vote of the majority of the states. 

11. “ The committee of the states or any 
nine of them, were authorized in the recess 
of congress to exercise such powers, as con¬ 
gress, with the assent of nine states, should 
think it expedient to vest them with, except 
such powers for the exercise of which, by 
the articles of confederation, the assent of 
nine states was required, which could not be 
thus delegated. 

12. “ It was further provided, that all 
bills of credit, moneys borrowed, and debts 
contracted bv or under the authority of 
congress before the confederation, should 
be a charge against the United States : that 
when land forces were raised by any state 
for the common defence, all officers of or 
under the rank of colonel should be ap¬ 
pointed by the legislature of the state, or 
in such manner as the state should direct; 
and all vacancies should be filled up in the 
same manner ; that all charges of war, and 
all other expenses for the common defence 
or general welfare, should be defrayed out 
of a common treasury, which should be sup¬ 
plied by the several states, in proportion to 
the value of the land within each state 
granted or surveyed, and the buildings and 
improvements thereon, to be estimated ac¬ 
cording to the mode prescribed by congress; 
and the taxes for that proportion were to be 
laid and levied by the legislatures of the 
states within the time agreed upon by con¬ 
gress. 

13. ‘‘Certain prohibitions were laid 
upon the exercise of powers by the respect¬ 
ive states. No state, without the consent of 
the United States, could send an embassy to, 
or receive an embassy from, or enter into, any j 
treaty with any king, prince or state; nor 
could any person holding any office under 
the United States, or any of them, accept any 
present, emolument, office or title, from any 
foreign king, prince or state; nor could 
congress itself grant any title of nobility. ; 
No two states could enter into any treaty, 
confederation, or alliance with each other, 
without the consent of congress. No state 
could lay any imposts or duties, which might 
interfere with any proposed treaties. No 
vessels of war were to be kept up by any 
state in time of peace, except deemed neces¬ 
sary by eongress for its defence, or trade; 
nor any body of forces, except such as should 


be deemed requisite by congress to garrison 
its forts, and necessary for its defence. But 
every state was required always to keep up 
a well regulated and disciplined militia, 
sufficiently armed and accoutred, and to bo 
provided with suitable field-pieces, and tents, 
and arms, and amunition, and camp equipage. 
No state could engage in war without the 
consent of congress, unless actually invaded 
by enemies, or in danger of invasion by the 
Indians. Nor could any state grant com¬ 
missions to any ships of war, nor letters of 
marque and reprisal, except after a declara¬ 
tion of war by congress, unless such state 
were infested by pirates, and then subject 
to the determination of congress. No state 
could prevent the removal of any property 
imported into any state to any other state, 
of which the owner was an inhabitant. And 
no imposition, duties, or restriction, could be 
laid by any state on the property of the 
United States or of either of them. 

14. cc There was also provision made for 
the admission of Canada into the Union, and 
of other colonies with the assent of nine 
states. And it was finally declared, that 
every state should abide by the determina¬ 
tions of congress on all questions submitted 
to it by the confederation ; that the articles 
should be inviolably observed by every state; 
that the union should be perpetual; and that 
no alterations should be made in any of the 
articles, unless agreed to by congress, and 
confirmed by the legislatures of every 
state. 

15. “Such is the substance of this cele¬ 
brated instrument, under which the treaty 
of peace, acknowledging our independence, 
was negotiated, the war of the revolution 
concluded, and the union of the states main¬ 
tained until the adoption of the present 
constitution.” 

Articles of impeachment. An instru¬ 
ment which, in cases of impeachment, (q. v.) 
is used, and performs the same office which 
an indictment docs in a common criminal 
case, is known by this name. These articles 
do not usually pursue the strict form and 
accuracy of an indictment. Wood. Lcct. 40, 
p. 605; Foster, 380, 300 ; Com. Big. Par¬ 
liament, L 21. They are sometimes quite 
general in the form of the allegations, but 
always contain, or ought to contaip, so much 
| certainty, as to enable the party to put 
himself on the proper defence, and in case 
1 of an acquittal, to avail himself of it, as a 
' bar to another impeachment. Additional 
articles may, perhaps, be exhibited at any 
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stage of the prosecution. Story on the 
Const. § 806 ; Rawle on the Const. 216. 

2. The answer to articles of impeach¬ 
ment is exempted from observing great 
strictness of form; and it may contain 
arguments as well as facts. It is usual to 
give a full and particular answer to each 
article of the accusation. Story, § 808. 

Articles of partnership. The name 
given to an instrument of writing by which 
the parties enter into a partnership, upon 
the conditions therein mentioned. This 
instrument generally contains certain pro¬ 
visions which it is the object here to point 
out. 

2. But before proceeding more particu¬ 
larly to the consideration of the subject, it 
will be proper to observe that sometimes 
preliminary agreements to enter into a part¬ 
nership are formed, and that questions, 
not unfrequcntly, arise as to their effects. 
These are not partnerships, but agreements 
to enter into partnership at a future time. 
When such an agreement lias been broken, 
the parties may apply for redress to a court 
of law, where damages will be given, as a 
compensation. Application is sometimes 
made to courts of equity for their more 
efficient aid to compel a specific perform¬ 
ance. In general these courts will not 
entertain bills for specific performance of 
such preliminary contracts ; but in order to 
suppress frauds, or manifestly mischievous 
consequences, they will compel such per¬ 
formance. 3 Atk. 383 ; Colly. Partn. B. 2, 
c. 2, § 2 ; Wats. Partn. 60 ; Gow, Partn. 
109 ; Story, Eq. Jur. § 666, note ; Story, 
Partn. § 189 ; 1 Swanst. R. 513, note. 
When, however, the partnership may be 
immediately dissolved, it seems the contract 
cannot be specifically enforced. 9 Ves. 360. 

3. It is proper to premise that under 
each particular head, it is intended briefly 
to examine the decisions which have been 
made in relation to it. 

4. The principal parts of articles of 
partnership arc here enumerated. 

1. The names of the contracting parties. 


from the date of the instrument. Colly 
Partn. 140; 5 Barn. <fc Cres. 108. 

7. —4. The duration of the partnership 
This may be for life, or for a specific period 
of time; partnerships may be conditional or 
indefinite in their duration, or for a single 
adventure or dealing; this period of dura¬ 
tion is cither express or implied, but it will 
not be presumed to be beyond life. 1 Swanst. 
R. 521. When a term is fixed, it is pre¬ 
sumed to endure until that period has 
elapsed ; and, when no term is fixed, for 
the life of the parties, unless sooner dis¬ 
solved by the-acts of one of them, by mutual 
consent, or operation of law. Story, Part. 
§ 84. 

8. A stipulation may lawfully be intro¬ 
duced for the continuance of the partner¬ 
ship after the death of one of the parlies, 
either by his executors or administrators, 
or for the admission of one or more of his 
children into the concern. Colly. Partn. 
147 ; 9 V es. 500. Sometimes this clause 
provides that the interest of the partner 
shall go to such persons, as lie shall by his 
last will name and appoint, and for want of 
appointment to such persons as are there 
named. In these eases it seems that the 
executors or administrators have an option 
to continue the partnership or not. Colly. 
Partn. 149; 1 McCl. & Yo. 569; Colies, 
Pari. Rep. 157. 

9. When the duration of the partner¬ 
ship has been fixed by the articles, and the 
partnership expires by mere effluxion of 
time, and, after such determination it is 
earried on by the partners without any new 
agreement, in the absence of all circum¬ 
stances which may lead as to the true in¬ 
tent of the partners, the partnership will 
not, in general, be deemed one for a definite 
period; 17 Ves. 298; but in other respects, 
the old articles of the expired partnership 
are' to be deemed adopted by implication as 
the basis of the new partnership during its 
continuance. 5 Mason, R. 176, 185; 15 
Ves. 218. 1 Molloy, R. 466. 

10. —5. The business to be carried on, 
and the place where it is to be conducted. 
This clause ought to be very particularly 


These should all be severally set out. 

5. —2. The agreement that the parties 
actually by the instrument enter into part¬ 
nership ; and care must be taken to dis¬ 
tinguish this agreement from a covenant to 
enter into partnership at a future time. 

6. —3. The commencement of the part¬ 
nership. This ought always to be expressly 

rovided for. When no other time is fixed 
y it, the commencement will take place 


written, as courts of equity will grant an 
injunction when one or more of the part¬ 
ners attempt, against the wishes of one or 
more of them, to extend such business be¬ 
yond the provision contained in the articles. 
Story, Partn. § 193 ; Gow, Partn. 398. 

11.—The name of the firm, as for ex¬ 
ample, John Doe and Company, ought to 
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be ascertained. The members of the part¬ 
nership are required to use the name thus 
agreed upon, and a departure from it will 
make them individually liable to third per¬ 
sons or to their partners, in particular cases. 
Colly. Partn. 141 ; 2 Jac. & Walk. 266 : 9 
Add. * Ellis, 814 : 11 Add. & Ellis, 339; 
Story, Partn. § 102, 136, 142, 202. 

12. —7. A provision is not unfrequently 
inserted that the business shall be managed 
and administered by a particular partner, 
or that one of its departments shall be 
under bis special care. In this case, courts 
of cquitv will protect such partner in his 
rights. Story, Partn. § 172,182,193, 202, 
204: Colly. Partn. 753. In Louisiana, this 
provision is incorporated in its civil code, 
art. 2838 to art. 2840. The French and 
civil law also agree as to this provision. 
Poth. de Societe, n. 71 ; Dig. 14,1, 1,13 ; 
Poth. Pand. 14, 1, 4. 

13. Sometimes a provision is introduced 
that a majority of the partners shall have 
the management of the affairs of the part¬ 
nership. This is requisite, particularly 
when the associates are numerous. As to 
the rights of the majority, sec Partner's. 

14. —8. A provision should be inserted 
as to the manner of furnishing the capital 
or stock of the partnership. When a part¬ 
ner is required to furnish his proportion of 
the stock at stated periods, or pay by 
instalments, lie will, where there are no | 
stipulations to the contrary, be considered 
a debtor to the firm. Colly. Partn. 141 ; 
Story, Partn. § 203; 1 Swanst. R. 89. 
Sometimes a provision is inserted that real 
estate and fixtures belonging to the firm ; 
shall be considered, as between the part¬ 
ners, not as partnership but as several pro¬ 
perty. In cases of bankruptcy this property 
will be treated as the separate property of 
the partners. Colly. Partn. 141, 595, 600; 

5 Ves. 189: 3 Madd. R. 63. 

15. —9. A provision for the apportion¬ 
ment of the profits and losses among the 
partners should be introduced. In the ab¬ 
sence of all proof, and controlling circum¬ 
stances, the partners are to share in both 
equally, although one may have furnished 
all the capital, and the other only his skill. 
Wats. Partn. 59 ; Colly. Partn. 105 ; Story, 
Partn. § 24 ; 3 Kent, Com. 28; 4th ed. *, 6 
Wend. R. 263 ; but see 7 Bligh, R. 432 : 

5 Wils. & Shaw, 16. 

16. —10. Sometimes a stipulation for an 
annual account of the property of the part¬ 
nership whether in possession or in action, 
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and of the debts due by partnership is in¬ 
serted. These accounts when settled are 
at least jn'ima facie evidence of the facts 
they contain. Colly. Partn. 146 : Storv, 
Partn. § 206; 7 Sim. Ii. 239. 

17. —11. A provision is frequently intro¬ 
duced forbidding any one partner to carry 
on any other business. This should be 
provided for, though there is an implied 
provision in every partnership that no part¬ 
ner shall carry on any separate business 
inconsistent or contrary to the true interest 
of the partnership. * Story, Partn. § 178, 
179, 209. 

18. —12. When the partners are numer¬ 
ous, a provision is often made for the expul¬ 
sion of a partner for gross misconduct, for 
insolvency, bankruptcy, or other causes 
particularly enumerated. This provision 
will govern when the case occurs. 

19. —13. This instrument snould always 
contain a provision for winding up the busi¬ 
ness. This is generally provided for in one 
of three modes : first, by turning all the 
assets into cash, and, after paying all the 
liabilities of the partnership, dividing such 
money in proportion to the several interests 
of the parties; secondly, by providing that 
one or more of the partners shall be entitlcl 
to purchase the shares of the others at i\ 
valuation ; thirdly, that all the property of 
partnership shall be appraised, and that 

I after paying the partnership debts, it shall 
be divided in the proper proportions. The 
first of these modes is adopted by courts of 
equity in the absence of express stipulations. 
Colly. Partn. 145 ; Story, Partn. § 207 ; 8 
Sim. R. 529. 

20. -14. It is not unusual to insert in 
these articles, a provision that in case of 
disputes the matter shall be submitted to 
arbitration. This clause 6eems nugatory, 
for do action will lie for a breach of it, as 
that would deprive the courts of their juris¬ 
diction, which the parties cannot do. Story, 
Partn. § 215; Gow, Partn. 72; Colly. 
Partn. 165 ; Wats. Partn. 383. 

21. —15. The articles should be dated, 
and executed by the parties. It is not 
requisite that the instrument should b< 3 ' 
under seal. 

Vide Parties to contracts; Partners 
Partnership . 

Articles of the peace, Eng . practice . 
An instrument which is presented to a court 
of competent jurisdiction, in which the ex 
hibitant shows the grievances under which 
he labors, and prays the protection of tho 
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court. It is made on oath. See a form in 
12 Adol. & Ellis, 599 : 40 E. C. L. R. 125, 
126; 1 Chit. Pr. 678. 

2. The truth of the articles cannot be 
contradicted, either by affidavit or other¬ 
wise ; but the defendant may either except 
to their sufficiency, or tender affidavits in 
reduction of the amounts of bail. 13 East, 
171. 

Articles of war. The name commonly 
given to a code made for the government 
of the army. The act of April 10, 1806, 
2 Story’s Laws U. S. 992, contains the rules 
and articles by which the armies of the 
United States shall be governed. The act 
of April 23, 1800, 1 Story’s L. U. S. 761, 
contains the rules and regulations for the 
government of the navy of the United 
States. 

ARTICULATE ADJUDICATION. A 
term used in Scotch law in eases where 
there is more than the debt due to the ad¬ 
judging creditor, when it is usual to accu¬ 
mulate each debt by itself, so that any error 
that may arise in ascertaining one of the 
debts need not reach to all the rest. 

ARTIFICERS. Persons whose employ¬ 
ment or business consists chiefly of bodily 
labor. Those who are masters of their arts. 
Cunn. Diet. h. t. Vide Art . 

ARTIFICIAL. What is the result of, 
or relates to, the arts; opposed to natural; 
thus we say a corporation is an artificial 
person, in opposition to a natural person. 
Artificial accession is the uniting one pro¬ 
perty to another by art, opposed to a simple 
natural union. 1 Bouv. Inst. n. 503. 

Artificial person. In a figurative 
sense, a body of men or company are some¬ 
times called an artificial person, because the 
law associates them as one, and gives them 
various powers possessed by natural per¬ 
sons. Corporations are such artificial per¬ 
sons. 1 Bouv. Inst. n. 177. 

AS. A word purely Latin. It has two 
significations. First, it signifies weight , and 
in this sense, the Roman as, is the same 
thing as the Roman pound , which was com¬ 
posed of twelve ounces. It was divided 
also into many other parts (as may be seen 
in the law, Servum de hceredibus, Inst. Lib. 
xiii. Pandect ,) viz . uncia, 1 ounce; sextans, 
2 ounces ; quodrans, 3 ounces; triens, 
4 ounces; quincunx, 5 ounces; semis, 6 
ounces ; septunx, 7 ounces; bes, 8 ounces; 
dodrans, 9 ounces; dextans, 10 ounces; 
deunx, 11 ounces. 

2. From this primitive and proper sense 


of the word another wa*i derived: that 
namely of the totality of a thing, Sohdum 
quid . Thus as signified the whole of an 
inheritance, so that an heir ex asse, was an 
heir of the whole inheritance. An heir ex 
triente, ex semisse, ex besse , or ex deunce , 
was an heir of one-third , one-half, two- 
thirds, or eleven-twelfths . 

ASCENDANTS. Those from whom a 
person is descended, or from whom he de¬ 
rives his birth, however remote they may be. 

2. Every one has two ascendants at the 
first degree, his father and mother ; four at 
the second degree, his paternal grandfather 
and grandmother, and his maternal grand¬ 
father and grandmother; eight at the third. 
Thus in going up we ascend by various lines 
which fork at every generation. By this 
progress sixteen ascendants are found at 
the fourth degree ; thirty-two, at the fifth; 
sixty-four, at the sixth : one hundred and 
twenty-eight at the seventh, and so on ; by 
this progressive increase, a person has at 
the twenty-fifth generation, thirtv-three mil¬ 
lions five hundred and fifty-four thousand, 
four hundred and thirty-two ascendants. 
But as many of the ascendants of a person 
have descended from the same ancestor, 
the lines which were forked, reunite to the 
first common ancestor, from whom the other 
descends; and this multiplication thus fre¬ 
quently interrupted by the common ances¬ 
tors, may be reduced to a few persons. 
Vide Line . 

ASCRIPTITITJS, civil law . Among the 
Romans, ascriptitii were foreigners, who had 
been naturalized, and who had in general the 
same rights as natives. Nov. 22, ch. 17 ; 
Code 11, 47. 

ASPHYXY, med. jur . A temporary 
suspension of the motion of the heart and 
arteries; swooning, fainting. This term 
includes persons who have been asphyxiated 
by submersion or drowning ; by breathing 
mephitic gas ; by the effect of lightning; 
by the effect of cold by heat; by suspen¬ 
sion or strangulation. In a legal point of 
view it is always proper to ascertain whether 
the person who has thus been deprived cf 
his senses is the victim of another, whether 
the injury has been caused by accident, or 
whether it is the act of the sufferer himself. 

■ 2. In a medical point of view it is im¬ 
portant to ascertain ^whether the person is 
merely asphyxiated, or whether he is dead. 
The following general remarks have been 
made as to the efforts which ought to be 
made to restore a person thus situated 
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1st. Persons asphyxiated are frequently 
In a state of only apparent death. 

2d, Real from apparent death can be 
distinguished only by putrefaction, 

8d. Till putrefaction commences, aid 
ought to be rendered to persons asphyx¬ 
iated. 

4th. Experience proves that remaining 
several hours under water does not always 
produce death. 

5th. The red, violet, or black color of 
the face, the coldness of the body, the stiff¬ 
ness of the limbs, are not always signs of 
death. 

Oth. The assistance to persons thus situ¬ 
ated, may be administered by any intelli¬ 
gent person; but to insure success, it must 
be done without discouragement for several 
hours together. 

7th. All unnecessary persons should be 
sent away; five or six are in general suf¬ 
ficient. 

8th. The place where the operation is 
performed should not be too warm. 

9th. The assistance should be rendered 
with activity, but without precipitation. 

ASPORTATION. The act of carrying 
a thing away the removing a thing from 
one place to another. Vide Carrying away ; 
Taking . 

ASSASSIN, mm. law. An assassin is 
one who attacks another cither traitorously, 
or with the advantage of arms or place, or 
of a number of persons who support him, 
and kills his victim. This being done with 
malice aforethought, is murder. The term 
assassin is but little used in the common 
law, it is borrowed from the civil law. 

ASSASSINATION, crim. law . A mur¬ 
der committed by an assassin. By assassi¬ 
nation is understood a murder committed 
for hire in money, without any provocation 
or cause of resentment given by the person 
against whom the crime is directed. Ersk. 
Inst. R. 4, t. 4, n. 45. 

ASSAULT, crim . law. An assault is 
any unlawful attempt or offer with force or 
violence to do a corporal hurt to another, 
whether from malice or wantonness; for 
example, by striking at him or even holding 
up the fist at him in a threatening or insult¬ 
ing manner, or with other circumstances as 
denote at the time an intention, coupled 
with a present ability, of actual violence 
against his person, as by pointing a weapon 
at him when he is within reach of it. 6 
Rogers’ Rec. 9. When the injury is actually 
inflicted, it amounts to a battery, (q. v.) 


2. Assaults arc either simple or aggra¬ 
vated, 1. A simple assault is one where 
there is no intention to do any other injury. 
This is punished at common law by fine and 
imprisonment. 2. An aggravated assault 
is one that has in addition to the bare in¬ 
tention to commit it, another object which 
is also criminal ; for example, if a man 
should fire a pistol at another and miss 
him, the former would be guilty of an as¬ 
sault with intent to murder; so an assault 
with intent to rob a man, or with intent to 
spoil his clothes, and the like, arc aggrava¬ 
ted assaults, and they arc more severely 
punished than simple assaults. General 
references, 1 East, P. C. 406 ; Bull. N. P. 
15 ; Hawk. P. B. b. 1, c. 62, s. 12 ; 1 Russ. 
Cr. 604 ; 2 Camp. Rep. 650 ; .1 Wheeler’s 
Cr. C. 364; 6 Rogers’ Rec. 9 ; 1 Serg. & 
Rawlc, 347 ; Bac. Ab. h. t. ; Roscoe. Cr. 
Ev. 210. 

ASSAY. A chemical examination of 
metals, by which the quantity of valuable 
or precious metal contained in any mineral 
or metallic mixture is ascertained. 

2. By the acts of Congress of March 3, 
1823, 3 Story’s L. U. S. 1924; of June 25, 
1834,4 Shars. cont. Story’s L. U. S. 2373; 
and of June 28, 1834, Id. 2377, it is made 
the duty of the secretary of the treasury to 
cause assays to be made at the mint of the 
United States, of certain coins made current 
b} r the said acts, and to make report of the 
result thereof to congress. 

ASSEMBLY. The union of a number of 
persons in the same place. There arc several 
kinds of assemblies. 

2. Political assemblies, or those author¬ 
ized by the constitution and laws ; for ex 
ample, the general assembly, which includes 
the senate and house of representatives ; the 
meeting of the electors of the president and 
vice-president of the United States, may also 
be called an assembly. 

3. Popular assemblies arc those where 
the people meet to deliberate upon their 
rights; these are guaranteed by the consti¬ 
tution. Const. U. S. Amend, art. 1; 
Const, of Penn. art. 9, s. 20. 

4. Unlawful assemblies. An unlawful 
assembly is the meeting of three or more 
persons to do an unlawful act,, although 
they may not carry their purpose into exe¬ 
cution. It differs from a riot or rout, (q. v.) 
because in each of the latter coses there is 
some act done besides the simple meeting. 

ASSENT, contracts . An agreement to 
something that has been done before. 
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2. It. is either express, where it is openly 
declared ; or implied, where it is presumed 
by law. For instance, when a conveyance 
is made to a man, his assent to it is pre¬ 
sumed, for the following reasons ; 1. Be¬ 
cause there is a strong intendment of law, 
that it is for a person’s benefit to take, and 
no man can be supposed to be unwilling to 
do that which is for his advantage. 2. Be¬ 
cause it would seem incongruous and absurd, 
that when a conveyance is completely exe¬ 
cuted on the part of the grantor, the estate 
should continue in him. 3. Because it is 
contrary to the policy of law to permit the 
freehold to remain in suspense- and uncer¬ 
tainty. 2 Yentr. 201; 3 Mod. 296; 3 Lev. 
284 ; Show. P. C. 150; 3 Barn. & Alders. 
31: 1 Binn. B. 502; 2 Ilayw. 234; 12 
Mass. B. 461 ; 4 Day, 395 ; 5 S. & B. 
523; 20 John. B. 184; 14 S. & B. 296; 
15 Wend. B. 656; 4 lialst. It. 161; 6 
Verm. B.' 411. 

3. When a devise draws after it no 
charge or risk of- loss, and is, therefore, a 
mere bounty, the assent of the devisee to 
take it will be presumed. 17 Mass. 73, 4. 
A dissent properly expressed would prevent 
the title from passing from the grantor unto 
the grantee. 12 Mass. B. 461. Sec 3 Munf. 
B. 345; 4 Munf. B. 332, pi. 9 ; 5 Serg. & 
Bawle, 523 ; 8 Watts, B. 9, 11; 20 Johns. 
B. 184. The rule requiring an express 
dissent does not apply, however, when the 
grantee is bound to pay a consideration 
for the thing granted. 1 Wash. C. C. 
Rep. 70. 

4. When an offer to do a thing has been 
made, it is not binding on the party making 
it, until the assent of the other party has 
been given ; and such assent must be to the 
same subjectouatter, in the same sense. 1 
Summ. 218. When such assent is given, 
before the offer is withdrawn, the contract 
is complete. 6 Wend. 103. Bee 5 Wend. 
523 ; 5 Greenl. R. 419; 3 Mass. 1 ; 8 S. 
& R. 243; 12 John. 190; 19 John. 205; 
4 Call, B. 379 ; 1 Fairf. 185 ; and Offer ^ 

5. In general, when an assignment is 
made to one for the benefit of creditors, the 
assent of the assignees will be presumed. 1 
Binn. 502, 518; 6 W. & S. 339; 8 Leigh, 
ft. 272, 281. But see 24 Wend. 280. 

ASSERTORY COVENANT. One by 
which the covenantor affirms that a certain 
fact is in a particular way, as that the 
grantor of land is lawfully seised ; that it 
is clear of incumbrances, and the like. If 
the assertion ii false, these covenants are 


^broken the moment that the instrument u 
signed. Bee 11 S. & B. 109, 112. 

TO ASSESS. 1. To, rate or to fix the 
proportion which every person has to pay 
of any particular tax. 2. To assess damages 
is to ascertain what damages arc due to the 
plaintiff; in actions founded on writings, in 
many cases after interlocutory judgment 
the prothonotary is directed to assess the 
damages; in cases sounding in tort the 
damages are frequently assessed on a writ 
of inquiry by the sheriff and a jury. 

2. In actions for damages, the jury arc 
required to fix the amount or to assess the 
damages. In the cxetcise of this power or 
duty, the jury must be guided by a sound 
discretion, and, when the circumstances will 
warrant it, may give high damages. Const. 
Rep. 500. The jury must, in the assessment 
of damages, be guided by their own judg¬ 
ment, and not by a blind chance. They 
cannot lawfully, therefore, in making up 
their verdict, each one put down a sum, 
add the sums together, divide the aggregate 
by the number of jurors, and adopt the 
quotient for their verdict. 1 Cowcn, 238. 

ASSESSMENT. The making out a list of 
property, and fixing its valuation or appraise¬ 
ment ; it is also applied to making out a list 
of persons, and appraising their several oc¬ 
cupations, chiefly with a view of taxing the 
said persons and their property. 

Assessment of damages. After an in¬ 
terlocutory judgment has been obtained, the 
damages must be ascertained ; the act of 
thus fixing the amount of damages is called 
the assessment of damages. 

2. In cases sounding in damages, (q. v.) 
that is, when the object of the action is to 
recover damages only, and not brought for 
the specific recovery of lands, goods, or 
sums of money, the usual course is to issue 
a writ of inquiry, (q. v.) and, by virtue of 
such writ, the sheriff, aided by twelve law¬ 
ful men, ascertains the amount of damages, 
and makes return to the court of the inqui¬ 
sition, which, unless set aside, fixes the 
damages, and a final judgment, follows. 

3. When, on the contrary, the action 
is founded on a promissory note, bond, or 
other contract in writing, by which the 
amount of money due may be easily com¬ 
puted, it is the practice, in some courts, to 
refer to the clerk or prothonotary the 
assessment of damages, and in such case 
no writ of inquiry is issued. 3 Bouv. Inst, 
n. 3300. 

ASSESSORS, civil law . So called from 
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the won! a 1st Aw, which signifies to be 
seated with the judge. They were lawyers 
who were appointed to assist, by their 
advice, the Homan magistrates, who were 
generally ignorant of law, being mere mili¬ 
tary men. Dig. lib. 1, t. 22; Code, lib. 1, 
t. 51. 

2. In our law an assessor is one who 
has been legally appointed to value and 
appraise property, generally with a view of 
laying a tax on it. 

ASSKTS. The property in the hands of 
an heir, executor, administrator or trustee, 
which is legally or equitably chargeable 
with the obligations, which such heir, ex¬ 
ecutor, administrator or other trustee, is, as 
such, required to discharge, is called assets. 
The term is derived from the French word 
enough : that is, the heir or trustee 
has enough property. Bnt the property is 
still called assets, although there may not I 
be enough to discharge all the obligations: 1 
and the heir, executor, &c., is chargeable : 
in distribution as far as such property ex¬ 
tends. 

2. Assets are sometimes divided by all 
the old writers, into assets enter mains and 
assets per descent; considered as to their 
mode of distribution, they are legal or equi¬ 
table : as to the property from which they 
arise, they arc real or personal. 

3. Assets enter mat /is , or assets in hand, 
is such property as at once comes to the 
executor or other trustee, for the purpose 
of satisfying claims against him as such. 
Termes de la Ley. 

4. Assets per descent , is that portion of 
the ancestor’s estate which descends to the 
heir, and which is sufficient to charge him, 
as far as it goes, with the specialty debts 
of his ancestor. 2 Williams on Ex. 1011. 

5. Legal assets , are such as constitute 
the fund for the payment of debts according 
to their legal priority. 

G. Equitable assets , are such as can be 
reached only by the aid of a court of equity, 
and are to be divided, pari passu , among 
all the creditors ; as when a debtor has 
made his property subject to his debts 
generally, which, without his act would 
not have been so subject. 1 Madd. Ch. 
586 ; 2 Fonbl. 401, et scq.; Willis on Trust, 
118. ’ 

7. Real assets , arc such as descend to 
the heir, as an estate in fee simple. 

8. Personal assets, are such goods and 
ehattels to which the executor or adminis¬ 
trator is entitled. 


0. In commerce, by assets is understood 
all the stock in trade, cash, and all avail¬ 
able property belonging to a merchant or 
company. 

Vide, generally, Williams on Excc. Index, 
h. t.; Toll, on Exec. Index, h. t.; 2 HI. 
Com. 510, 511 ; 3 Vin. Ab. 141 ; 11 Vin. 
Ab. 230; 1 Vern. 94; 3 Ves. Jr. 117; 
Gordon’s Law of Decedents, Index, h. t.; 
Ram on Assets. 

ASSEVERATION. The proof which a 
man gives of the truth of what he says, by 
appealing to his conscience as a witness. It 
| differs from an oath in this, that by the 
latter he appeals to God as a witness of the 
truth of what he says, and invokes him as 
the avenger of falsehood and perfidy, to 
punish him if he speak not the truth. Vide 
Affirmation; Oath; and Mcrl. Quest, de 
Droit, mot Serment. 

TO ASSIGN, contracts^ practice. 1. To 
mako a right over to another; as 4o assign 
an estate, an annuity, a bond, Ac., over to 
another. 5 John. Rep. 391. 2. To ap- 

! point; as, to appoint a aeputy, Ac. justices 
: are also said to be assigned to keep tho 
peace. 3. To set forth or point, out; as, 
to “ assign errors,” to show where the error 
is committed; or to assign false judgment, 
to show wherein it was unjust. F. N. B. 19. 

ASSIGN ATION, Scotch law. The ceding 
or yielding a thing to another of which inti¬ 
mation must be made. 

: ASSIGNEE. One to whom an assign- 

’ ment has been made. 

j 2. Assignees are either assignees in fact 
or assignees in law. An assignee in fact is 
one to whom an assignment has been made 
i in fact by the party having the right. An 
| assignee in law is one in whom the law vests 
the right, as an executor or administrator. 
Co. Litt. 210 a, note 1 ; Hob. 9. Vide 
Assigns , and 1 Vern. 425 ; 1 Salk. 81 ; 7 
East, 337 ; Bac. Ab. Covenant, E ; 3 Saund. 
182, note 1 ; Arch. Civ. PI. 50, 58, 70; 1 
Supp. to Ves. Jr. 72 ; 2 Phil. Ev. Index, 
h. t. 

ASSIGNMENT, contracts . In common 
parlance this word signifies the transfer of all 
kinds of property, real, personal, and mixed, 
and whether the same be in possession or in 
action; as, a general assignment. In a 
more technical sense it is usually applied to 
the transfer of a term for years; but it is 
more properly used to signify a transfer of 
some particular estate or interest in lands. 

2. The proper technical words of an 
assignment are, assign, transfer, and set 
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over; but the words grant, bargain, and 
sell, or any other words which will show 
the intent of the parties to make a complete 
transfer, will amount to an assignment. 

3. A chose in action cannot be assigned 
at law, though it may be done in equity ; 
but the assignee takes it subject to all the 
equity to which it was liable in the hands 
of the original party. 2 John. Ch. Rep. 
443, and the cases there cited. 2 Wash. 
Rep. 233. 

4. The deed by which an assignment is 
made, is also called an assignment. Vide, 
generally, Com. Dig. h. t.; Bac. Ab. h. t.; 
Vin. Ab. h. t.; Nelson’s Ab. h. t.; Civ. 
Code of Louis, art. 2612. In relation to 
general assignments, see Angell on Assign¬ 
ments, passim; 1 Hare & Wall. Sel. Dec. 
78-85. 

5. By an assignment of a right all the 
accessories which belong to it, will pass with 
it; as, if the assignor of a boud had colla¬ 
teral security, or a lien on property, the 
collateral security and the lieu will pass 
with the assignment of the bond. 2 Penn. 
361 ; 3 Bibb, 291; 4 B. Munroe, 529 ; 2 
Drev. n. 218 ; 1 P. St. R. 454. 

6. The assignment of a thing also car¬ 
ries with it all that belongs to it by right of 
accession ; if, therefore, the thing produce 
interest or rent, the interest or the arrearages 
of the rent since the assignment, will belong 
to the assignee. 7 John. Cas. 90 ; 6 Pick. 
360. 

ASSIGNMENT OF DOWER. The act 
by which the rights of a widow, in her de¬ 
ceased husband’s real estate, are ascertained 
and set apart for her benefit. 2 Bouv. Inst. 
242. 

ASSIGNMENT OF ERRORS. The 
act by which the plaintiff in error points 
out the errors in the record of which he 
complains. 

2. The errors should be assigned in dis¬ 
tinct terms, such as the defendant in error 
may plead to; and all the errors of which 
the plaintiff complains should be assigned. 
9 Port. 186; 15 Conn. 83; 6 Dana, 242; 
3 How. (Miss.) R. 77. 

ASSIGNOR. One who makes an assign¬ 
ment ; one who transfers property to ano¬ 
ther. 

2. In general the assignor can limit the 
operation of his assignment, and impose 
whatever condition he may think proper; 
but when he makes a general assignment in 
trust for the use of his creditors, he can 
impose no condition whatever which will de¬ 


prive them of any right; 14 Pick. 123 ; 
15 John. 151; 7 Cowen, 735 ; 5 Cowen, 
547; 20 John. 442; 2 Pick. 129 ; nor any 
condition forbidden by law ; as giving pre¬ 
ference when the law forbids it. 

3. An assignor may legally choose his 
own trustees. 1 Binn. 514. 

ASSIGNS, contracts . Those to whom 
rights have been transmitted by particular 
title, such as sale, gift, legacy, transfer, or 
cession. Vide Ham. Parties, 230 ; Lofft. 
316. These w f ords, and also the word forever, 
j are commonly added to the word heirs in 
; deeds conveying a fee simple—“ heirs and 
; assigns forever ”—but they are in such cases 
1 inoperative. 2 Barton’s Elem. Convey. 7. 
(n.) But see Fleta, lib. 3, cap. 14, § 6. 

I The use of naming them, is explained in 
| Spencer’s Case, 5 Rep. 16; and IJam. 

! Parties, 128. The word heirs , however, 
docs not include or imply assigns. 1 An¬ 
derson’s Rep. 299. 

ASSISES OF JERUSALEM. The 
| name of a code of feudal law, made at a 
general assembly of lords, after the con¬ 
quest of Jerusalem. It was compiled prin¬ 
cipally from the laws and customs of France. 

| They were reduced to‘form about the year 
| 1290, by Jean d’lblin, comtc dc Japhe ct 
d’Ascalon. Fournel (Hist, dcs Avocats, vol. 
i. p. 49,) calls them the most precious 
monument of our (French) ancient law. 

| He defines the word assises to signify the 
! assemblies of the great men of the realm. 
See also, 2 Profession d’Avocat, par Dupin, 
674 to 680 ; Steph. on Plead. App; p. xi. 

‘ ASSISORS, Scotch law. This term cor- 
1 responds nearly to that of jurors. 

ASSIZE, Eng. law. This was the name 
of an ancient court; it derived its name 
; from assideo , to sit together. Litt. s. 234 ; 
Co. Litt. 153 b., 159 b. It was a kind of 
jury before which no evidence was adduced, 
their verdict being regarded as a statement 
of facts, which thev knew of their own 
knowledge. Bract, iv. 1, 6. 

2. The name of assize was also given to 
a remedy for the restitution of a freehold, 
of which the complainant had been disseised. 
Bac. Ab. h. t. Assizes were of four kinds 
Mort d’ancestor ; Novel Disseisin ; Darrien 
Presentment; and Utrum. Neale’s F. & 
F. 84. This remedy has given way to others 
less perplexed and more expeditious. Bac. 
Ab. h. t.; Co. Litt. 153-155. 

3. The final judgment for the plaintiff 
in an assize of Novel Disseisin, is, that he 
recover per visum recognitoruj7i y and it is 
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sufficiently certain, if the recognitofs can 
put the demandant in possession. Dyer, 
84 b; 10 Wentw. PI. 221, note. In this 
action, the plain till'cannot be compelled to 
be nonsuited. Plowd. lib. See 17 Serg. 
& R. 187 : 1 Rawle, Rep. 48, 9. 

4. There is, however, in this class of 
actions, ar. interlocutory judgment, or award 
in the nature of a judgment, and which to 
divers intents and purposes, is a judgment; 
11 Co. Rep. 40 b ; like the judgment of 
quod computet, in account render ; or quod 
partitio fiat, in partition; quod mensuratio 
fiat: ouster of aid l award of a writ of in¬ 
quiry, in waste: of damages in trespass; upon 
these and the like judgments, a writ of error 
does not lie. 11 Co. Rep. 40 a , Metcalf’s 
Case, 2 Inst. 344 a : 24 Ed. III., 29 B 19. 

ASSIZE OF MORT D’ANCESTOR. 
The name of an ancient writ, now obsolete. 
It might have been sued out by one whose 
father, mother, brother, &c., died seised of 
lands and tenements, which they held in 
fee, and which* after their death, a stranger 
abated. Reg. Orig. 228. See Mort d*An¬ 
cestor. 

ASSOCIATE. This term is applied to 
a judge who is not the president of a court; 
as associate judge. 

ASSOCIATION. The act of a number 
of persons uniting together for some pur¬ 
pose ; the persons so joined are also called 
an association. See Company . 

ASSUMPSIT, contracts. An undertaking 
either express or implied, to perforin a pa¬ 
rol agreement. 1 Lilly’s Reg. 132. 

2. An express assumpsit is where one 
undertakes verbally or in writing, not under 
seal, or by matter of record, to perform an 
act, or to pay a sum of money to another. 

3. An implied assumpsit is where one 
has not made any formal promise to do an 
act or to pay a sum of money to another, 
but who is presumed from his conduct to 
have assumed to do what is in point of law 
just and right; for, 1st, it is to be presumed 
that no one desires to enrich himself at the 
expense of another ; 2d, it is a rule that he 
who desires the antecedent-, must abide by 
the consequent; as, if I receive a loaf of 
bread or a newspaper daily Bent to my house 
without orders, and I use it without objec¬ 
tion, I am presumed to have accepted the 
terms upon which the person sending it had 
in contemplation, that I should pay a fair 
price for it; 3d, it is also a rule that every 
one is presumed to assent to what is usefiu 
to him. See Assent 
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Assumpsit, remedies , practice. A form 
of action which may be defined to be an ac¬ 
tion for the recovery of damages for the 
non-performance of a parol or simple con¬ 
tract ; or, in other words, a contract not 
under seal, nor of record ; circumstances 
which distinguish this remedy from others. 
7 T. R. 351 ; 3 Johns. Cas. 60. This ac¬ 
tion differs from the action of debt: for, in 
legal consideration, that is for the recovery 
of a debt eo nomine , and in numcro , and 
may be upon a deed as well as upon any 
other contract. 1 H. Bl. 554 ; B. N. P. 
167. It differs from covenant , which, 
though brought for the recovery of damages, 
can only be supported upon a contract un¬ 
der seal . See Covenant. 

2. It will be proper to consider this 
subject with reference, 1, to the contract 
upon which this action may be sustained : 
2, the declaration; 3, the plea; 4, the 
judgment. 

3. — 1. Assumpsit lies to recover damages 
for the breach of all parol or simple con¬ 
tracts, whether written or not written ; ex¬ 
press or implied ; for the payment of money, 
or for the performance or omission of any 
other act. For example, to recover money 
lent, paid* or had and received, to the use 
of the plaintiff: and in some cases, where 
money has been received by the defendant, 
in consequence of some tortious act to the 
plaintiff’s property, the plaintiff may waive 
the tort, and sue the defendant in assump¬ 
sit, 5 Pick. 285 ; 1 J. J. Marsh. 543 ; 3 
Watts, R. 277 ; 4 Binn. 374": 3 Dana, R. 
552 ; 1 N. H. Rep. 151; 12 Pick. 120 ; 4 
Call. R. 451; 4 Pick. 452. It is the pro¬ 
per remedy for work and labor done, and 
services rendered ; 1 Gill, 95 ; 8 S. & M. 
397 ; 2 Gilman, 1 ; 3 Yeates, 250 ; 9 Ala. 
788 ; but such work, labor, or services, roust 
be rendered at the request, express or im¬ 
plied, of the defendant; 2 Rep. Cons. Ct 
348; 1 M’Cord, 22; 20 John. 28; 11 
Mass. 37 ; 14 Mass. 17-6 ; 5 Monr. 513 ; 1 
Murph. 181 ; for goods sold and delivered 
6 J. J. Marsh. 441; 12 Pick. 120; 3 N. 
H. Rep. 384 ; 1 Mis. 430 ; for a breach of 
promise of marriage. 3 Mass. 73 ; 2 Over- 
ton, 233; 2 P. S. R. 80. Assumpsit lies 
to recover the purchase money for land sold; 
14 Johns. R. 210; 14 Johns. R. 162; 20 
Johns. R. 338 ; 3 M’Cord, R. 421 ; and it 
lies, specially, upon wagers; 2 Chit. PL 114 ; 
feigned issues; 2 Chit. PL 116; upon foreign 
judgments; 8 Mass. 273 ; Dougl. 1; 3 East, 
221; 11 East, 124; 3T.R.493; 5 Johns. 
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It. 132. But it will not lie on a judgment 
obtained in a sister state. 1 Bibb, 361 ; 
19 Johns. 162 ; 3 Fairf. 94 ; 2 ltawle, 431. 
Assumpsit is the proper remedy upon an 
•account stated. Bac. Ab. Assumpsit, A. 
It will lie for a corporation, 2 Lev. 252 ; 1 
Camp. 466. In England it does not lie 
against a corporation, unless by express 
authority of some legislative act; 1 Chit. PI. 
93 ; but in this country it lies against a 
corporation aggregate, on an express or im¬ 
plied promise, in the same manner as against 
an individual. 7 Cranch, 297 ; 9 Pet. 541; 

3 S. & II. 117 ; 4 S. & R. 16 ; 12 Johns. 
231: 14 Johns. 118; 2 Bay, 109; 1 
Chipm. 371, 456; 1 Aik. 180 ; 10 Mass. 
397. But see 3 Marsh. 1 ; 3 Dali. 496. 

4. —2. The declaration must invariably 
disclose the consideration of the contract, 
the contract itself, and the breach of it; 
Bac. Ab. h. t. F; 5 Mass. 98; but in a 
declaration on a negotiable instrument un¬ 
der the statute of Anne, it is not requisite 
to allege any consideration ; 2 Leigh, 11. 
198; and on a note expressed to have been 
given for value received, it is not necessary 
to aver a special consideration. 7 Johns. 
321. See 5 Mass. 97. The gist of this 
action is the promise, and it must be averred. 
2 Wash. 187 ; 2 N. H. llep. 289 ; Hardin, 
225. Damages should be laid in a sufficient 
amount to cover the real amount of the 
claim. See 4 Pick. 497 ; 2 Rep. Const. 
Ct. 339; 4 Munf. 95 ; 5 Munf. 23; 2 N. 
H. Rep. 289; 1 Breese, 286 ; 1 Hall, 201; 

4 Johns. 280 ; 11 S. & R. 27 ; 5 S. & R. 
519; 6 Conn. 176 ; 9 Conn. 508 ; 1 N. & 
M. 342 ; 6 Cowen, 151; 2 Bibb, 429; 3 
Caines, 286. 

5. —3. The usual plea is non-assumpsit , 
(q. v.) under which the defendant may give 
in evidence most matters of defence. Com. 
Dig. Pleader, 2 (} 1. When there are 
several defendants they cannot plead the 
general issue severally ; 6 Mass. 444; nor 
the same plea in bar, severally. 13 Mass. 
152. The plea of not guilty, in an action 
of assumpsit, is cured by verdict. 8 S. & 
R. 541; 4 Call. 451. Sec 1 Marsh, 602 ; 
17 Mass. 623; 2 Greenl. 362; Minor, 
254; Bouv. Inst. Index, h. t. 

6. —4. Judgment. Vide Judgment in 
Qssumpsit . 

Vide Bac. Ab. h. t.; Com. Dig. Action 
upon the Case upon Assumpsit; Dane’s Ab. 
Index, h. t.; Viner’s Ab. h. t.; 1 Chit. PI. 
h. t.; Petersd. h. t.; Lawes’ PI. in Assump- 
iit; the various Digests, h. t. Actions; 


Covenant; Debt; Indebitatus assumpsit; 
Pactum Constitute pecunia. 

ASSURANCE, com . law . Insurance, 
(q. v.) 

Assurance, conveyancing. This is called 
a common assurance. But the term assu¬ 
rances includes, in an enlarged sense, all 
instruments which dispose of property, 
whether they be the grants of private per¬ 
sons, or not; such are fines and recoveries 
and private acts of the legislature. Eunom 
Dial. 2, s. 5. 

ASSURED. A person who has been 
insured by some insurance company, or 
underwriter, against losses or perils men¬ 
tioned in the policy of insurance. Vide 
Insured. 

ASSURER. One who insures another 
against certain perils and dangers. The 
same as underwriter, (q. v.) Vide Insurer. 

ASSYTIIMENT, Scotch law. An in¬ 
demnification which a criminal is bound to 
make to the party injured or his executors, 
though the crime itself should be extin¬ 
guished by pardon. Ersk. Pr. L. Scot. 4, 
3, 13. 

ASYLUM. A place of refuge where 
debtors and criminals fled for safety. 

2. At one time, in Europe, churches 
aud other consecrated places served as 
asylums, to the disgrace of the law. These 
never protected criminals in the United 
States. It may be questioned whether the 
house of an ambassador (q. v.) would not 
afford protection temporarily, to a person 
who should take refuge there, 

AT LAW. This phrase is used to point 
out that a thing is to be done according 
to the course of the common law ; it is dis¬ 
tinguished from a proceeding in equity. 

2. In many cases when there is no 
Temedy at law, one will be afforded in 
equity. See 3 Bouv. Inst. n. 2411. 

ATAVUS. The male ascendant in the 
fifth degree, was so called among the Ro¬ 
mans, and in tables of genealogy the term 
is still employed. 

ATHEIST. One who denies the exist¬ 
ence of God. 

2. As atheists have not any religion 
that can bind their consciences to speak the 
truth, they are excluded from being wit¬ 
nesses. Bull. N. P. 292; 1 Atk. 40; Gilb. 
Ev. 129; 1 Phil. Ev. 19. See also, Co. 
Litt. 6 b.; 2 Inst. 606; 3 Inst. 165; 
Willes, R. 451; Hawk. B. 2, c. 46, s. 
148 ; 2 Hale’s P. C. 279. 

TO ATTACH, crim . law, practice . To 
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take or apprehend by virtue of the order 
of a writ or precept, commonly called an 
attachment. It differs from an arrest in 
this, that he who arrests a man, takes him 
to a person of higher power to be disposed 
of ; but he who attaches, keeps the party 
attached, according to the exigency of his 
writ, and brings him into court on the day 
assigned. Kttch. -79 ; Bract, lib. 4; Fleta, 
lib. 5, c. 24 ; 17 S. & 11.199. 

ATTACHE'. Connected with, attached 
to. This word is used to signify those per¬ 
sons who are attached to a foreign legation. 
An attache is a public minister within the 
meaning of the Act of April 30, 1/90, s. 
37, 1 Story’s L. U. S. 89, which protects 
from violence “ the person of an ambassa¬ 
dor or other public minister.” 1 Bald. 240. 
Vide 2 W. C. C. R. 205 ; 4 W. C. C. R. 
531 ; 1 Dali. 117 ; 1 W. C. C. R. 232 ; 4 
Dali. 321. Vide Ambassador; Consul; 
Envoy; Minister. 

ATTACHMENT, crim. law , practice. A 
writ requiring a sheriff to apprehend a par¬ 
ticular person, who has been guilty of a 
contempt of court, and to bring the offender 
before the court. Tidd’s Pr. Index, h. t.; 
Grab. Pr. 555. 

2. It may be awarded by the court upon 
a bare suggestion, though generally an oath j 
stating what contempt has been committed j 
is required, or on their own knowledge j 
without indictment or information. An 
attachment may be issued against officers 
of the court for disobedience or contempt 
of their rules and orders, for disobedience 
of their process, and for disturbing them in 
their lawful proceedings. Bac. Ab. h. t. A. 
An attachment for contempt for the non¬ 
performance of an award is considered 
in the nature of a civil execution, and it 
was therefore held it could not be executed 
on Sunday; 1 T. R. 266 ; Cowper, 394; 
Willes, R. 292, note (b); yet, in one case, 
it was decided, that it was so far criminal, 
that it could not be granted in England on 
the affirmation of a Quaker. Stra. 441. 
See 5 11a 1st. 63; 1 Cowen, 121, note; 
Bac. Ab. h. t. 

Attachment, remedies . A writ issued 
by a court of competent jurisdiction, com¬ 
manding the sheriff or other proper officer 
to seize any property, credit, or right, be¬ 
longing to the defendant, in whatever hands 
the same may be found, to satisfy the -de¬ 
mand which the plaintiff has against him. 

2. This writ always issues before judg¬ 
ment, and is intended to compel an appear¬ 


ance ; in this respect it differs from an 
execution. In some of the states this pro¬ 
cess can be issued only against absconding 
debtors, or those who conceal themselves ; in 
others it is issued in the first instance, so that 
the property attached may respond to the exi¬ 
gency of the writ, and satisfy the judgment. 

3. There arc two kinds of attachment in 
Pennsylvania, the foreign attachment, and 
the domestic attachment. 1. The foreign at¬ 
tachment is a mode of proceeding by a creditor 
against the property of his debtor, when the 
debtor is out of the jurisdiction of the state, 
and is not an inhabitant of the same. The 
object of this process is in the first instance to 
compel an appearance by the debtor, although 
his property may even eventually be made 
liable to the amount of the plaintiff’s claim. 
It will be proper to consider, 1. by whom it 
be issued ; 2. against what property ; 3. 
mode of proceeding. 1. The plaintiff must 
be a creditor of the defendant; the claim 
of the plaintiff need not, however, be tech¬ 
nically a debt, but it may be such on which 
an action of assumpsit would lie but an attach¬ 
ment will not lie for a demand which arises 
ex delicto; or when special bail would not be 
regularly required. Serg. on Att. 51. 2. The 
writ of attachment may be issued against 
the real and personal estate of any person not 
residing within the commonwealth, and riot 
being within the county in which such writ 
may issue, at the time of the issuing thereof. 
And proceedings may be bad against persons 
convicted of crime, and sentenced to impri¬ 
sonment. 3. The writ of attachment is in 
general terms, not specifying in the body of 
it the name of the garnishee, or the property to 
be attached, but commanding the officer to 
attach the defendant, by all and singular his 
goods and chattels, in whose hands or pos¬ 
session soever the same may be found in 
his bailiwick, so that he be and appear before 
the court at a certain time to answer, &c. 
The foreign attachment is issued solely for 
the benefit of the plaintiff. 

4. —2. The domestic attachment is issued 
by the court of common pleas of the county in 
which-any debtor, being an inhabitant of the 
commonwealth, may reside ; if such debtor 
shall have absconded from the place of 
his usual abode within the same, or shall 
have remained absent from the common¬ 
wealth, or shall have confined himself to his 
own house, or concealed himself elsewhere, 
with a design, in either ease, to defraud his 
creditors. It is issued on an oath or 

I affirmation, previously made by a creditor 
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of such person, or by some one on his behalf, 
of the truth of his debt, and of the facts 
upon which the attachment may be founded. 
Any other creditor of such person, upon 
affidavit of his debt as aforesaid, may sug¬ 
gest his name upon the record, and there¬ 
upon such creditor may proceed to prosecute 
his said writ, if the person suing the same 
shall refuse or neglect to proceed thereon, 
or if he fail to establish his right to prose¬ 
cute the same, as a creditor of the defendant. 
The property attached is vested in trustees 
to be appointed by the court, who are, after 
giving six months’ public notice of their ap¬ 
pointment, to distribute the assets attached 
among the creditors under certain regulations 
prescribed by the act of assembly. Perish¬ 
able goods may be sold under an order of 
the court, both under a foreign and domestic 
attachment. Vide Serg. on Attachments ; 
Whart. Dig. title Attachment. 

5. By the code of practice of Louisiana, 
an attachment in the hands of third persons 
is declared to be a mandate which a creditor 
obtains from a competent officer, command¬ 
ing the seizure of any property, credit or 
right, belonging to his debtor, in whatever 
hands they may be found, to satisfy the de¬ 
mand which he intends to bring against him. 
A creditor may obtain such attachment of 
the property of his debtor, in the following 
cases. 1. When such debtor is about per¬ 
manently leaving the state, without there 
being a possibility, in the ordinary course 
of judicial proceedings, of obtaining or exe¬ 
cuting judgment against him previous to his 
departure ; or when such debtor has already 
left the state never again to return. 2. 
When such debtor resides out of the state. 

3. When he conceals himself to avoid being 
cited or forced to answer to the suit in¬ 
tended to be brought against him. Articles 
239, 240. 

6. By the local laws of some of the New 
England states, and particularly of the states 
of Massachusetts, New Hampshire and 
Maine, personal property and real estate may 
be attached upon mesne process to respond 
the exigency of the writ, and satisfy the 
judgment. In such cases it is the common 
practice for the officer to bail the goods at¬ 
tached, to some person, who is usually a 
friend of the debtor, upon an express or 
implied agreement on his part, to have them 
forthcoming on demand, or in time to respond 
the judgment, when the execution thereon 
shall be issued. Story on Bailm. § 124. 
As to the rights and duties of the officer or 


bailor in such cases, and as to the rights 
and duties of the bailee, who is commonly 
called the receiptor, see 2 Mass. 514; 9 
Mass. 112 ; 11 Mass. 211; 6 Johns. R. 195 ; 
9 Mass. 104, 265 ; 10 Mass. 125 ; 15 Mass. 
310; 1 Pick. R. 232, 389. Sec Mete. & 
Perk. Dig. tit. Absent and Absconding 
Debtors. 

Attachment of privilege, Eng. law. 
A process by which a man by virtue of his 
privilege, calls another to litigate in that 
court to which he himself belongs ; and who 
has the privilege to answer there. 

ATTAINDER, English aiminal law. 
Attinctura, the stain or corruption of blood 
which arises from being condemned for any 
crime* 

2. Attainder by confession , is either by 
pleading guilty at the bar before the judges, 
and not putting one’s self on one’s trial by 
a jury; or before the coroner in sanctuary, 
when in ancient times, the offender was 
obliged to abjure the realm. 

3. Attainder by verdict , is when the 
prisoner at the bar pleads not guilty to the 
indictment, and is pronounced guilty by the 
verdict of the jury. 

4. Attainder by process or outlawry , 
is when the party flies, and is subsequently 
outlawed. Co. Lit. 391. 

5. Bill of attainder , is a bill brought into 
parliament for attainting persons condemned 
for high treason. By the constitution of 
the United States, art. 1, sect. 9, § 3, it is 
provided that no bill of attainder or ex post 
facto law shall be passed. 

ATTAINT, English law. 1. Aiiincius, 
attainted, stained, or blackened. 2. A writ 
which lies to inquire whether a jury of twelve 
men gave a false verdict. Bract, lib. 4, tr. 
1, c. 134; Fleta, lib. 5, c. 22, § 8. 

2. It was a trial by jury of twenty-four 
men empanelled to try the goodness of a 
former verdict. 3 Bl. Com. 351; 3 Gilb. 
Ev. by Lofft, 1146. See Assize. 

ATTEMPT, criminal law . An attempt 
to commit a crime, is an endeavor to accom¬ 
plish it, carried beyond mere preparation, but 
falling short of execution of the ultimate 
design, in any part of it. 

2. Between preparations and attempts 
to commit a crime, the distinction is in 
many cases, very indeterminate. A n;rn 
who buys poison for the purpose of commit¬ 
ting a murder, and mixes it in the food in¬ 
tended for his victim, and places it on a 
table where he may take it, will or will not 
be guilty of an attempt to poison, from the 
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simple oiron instance of his taking back the 
poisoned food before or after the victim has 
had an opportunity to take it; for if imme¬ 
diately on putting it down, he should take 
it up, and, awakened to a just consideration 
of the enormity of the crime, destroy it, this 
would amount only to preparations ; and 
Certainly if before he placed it on the table, 
or before he mixed the poison with the food, 
he had repented of his intention, there 
would have been no attempt to commit a 
crime : the law gives this as a locus peni¬ 
tent io\ An attempt to commit a crime is 
a misdemeanor; and an attempt to commit 
a misdemeanor, is itself a misdemeanor. 1 
Russ, on Cr. 44 ; 2 East, It. 8 ; 3 Pick. R. 
‘JO ; 3 Benth. Ev. 69; 6 C. & P. 368. 

ATTENDANT. One who owes a duty 
or service to another, or in some sort de¬ 
pends upon him. Tcrmes de la Ley, h. t. 
As to attendant terms, see Powell on Mortg. 
Index, tit. Attendant terms; Park on Dower, 
c. 17. 

ATTENTAT. In the language of the 
civil and canon laws, is anything whatso¬ 
ever wrongfully innovated, or attempted, 
in the suit by the judge a quo , pending 
an appeal. 1 Addams, R. 22, n.; Ayl. 
Par. 100. 

ATTERMINING-. The granting a time 
or term for the payment of a debt. This 
word is not used. See Delay . 

ATTESTATION, contracts and evi¬ 
dence . The act of witnessing an instrument 
of writing, at the request of the party mak¬ 
ing the same, and subscribing it as a wit¬ 
ness. 3 P. Wms. 254; 2 Yes. 454; 1 Yes. 
& B. 362; 3 Marsh. 146; 3 Bibb. 494; 17 
Pick. 373. 

2. It will be proper to consider, 1. 
how it is to be made; 2. how it is proved; 
3. its effects upon the witness; 4. its effect 
upon the parties. 

3. —1. The attestation should be made 
in the case of wills, agreeably to the direc¬ 
tion of the statute; Com. Dig. Estates, E 
1 ; and in the case of deeds or other writ¬ 
ings, at the request of the party executing 
the same. A person who sees an instru¬ 
ment executed, but is not desired by the 
parties to attest it, is not therefore an 
attesting witness, although he afterwards 
subscribes it a9 such. 3 Camp. 232. See, 
as to the form of attestation, 2 South R 
449. 

4. —2. The general rule is, that an 
attested instrument must be proved by the 
attesting witness. But to this rule /there I 


[are various exceptions, namely: 1. If lie 
] reside out of the jurisdiction of the court; 
22 Pick. R. 85; 2. or is dead; 3. or 
becomes insane; 3 Camp. 283; 4. or has 
an interest; 5 T. R. 371; 5. or has married 
the party who offers the instrument; 2 Esp. 
C. 698 ; 6. or refuses to testify; 4 M. & S. 
353 ; 7. or where the witness swears he did 
not see the writing executed; 8. or becomes 
infamous; Str. 833; 9. or blind; 1 Ld. 
Raym. 734. From these numerous cases, 
and those to be found in the books, it 
would seem that, whenever from any cause 
the attesting witness cannot be had, second¬ 
ary evidence may be given. But the in¬ 
ability to procure the witness must be 
absolute, and, therefore, when he is unable 
to attend from sickness only, his evidence 
cannot be dispensed with. 4 Taunt. 46. 
See 4 Halst. 11. 322; Andr. 236 ; 2 Str. 
1096; 10 Ves. 174; 4 M. & S. 353; 7 
Taunt. 251; 6 Serg. & Rawle, 310; l 
Rep. Const. Co. So. Ca. 310: 5 Crunch, 
13; Com. Dig. tit. Testmoigne, Evi¬ 
dence, Addenda; 5 Coni. Dig. 441; 4 
Yeates, 79. 

5. —3. When the witness attests an in¬ 
strument which conveys away, or disposes 
of his property or rights, he is estopped 
from denying the effects of such instrument; 
but in such case he must have been aware 
of its contents, and this must be proved. 1 
Esp, C. 68. 

6. —4. Proof of the attestation is evi¬ 
dence of the sealing and delivery. 6 Scrg. 
& Rawle, 311; 2 East, R. 250 ; 1 Bos. & 
Pull. 360; 7 T. li. 266. 

See, in general, Starkie’s Ev. part 2, 
332; 1 Phil. Ev. 419 to 421; 12 Wheat. 
91 ; 2 Dali. 96 ; 3 Rawle’s Rep. 312 ; 1 
Yes. Jr. 12; 2 Eccl. Rep. 60, 214, 289, 
367; 1 Bro. Civ. Law, 279, 286; G-resl. 
Eq. Ev. 119; Bouv. Inst. n. 3126. 

Attestation clause, wills and con¬ 
tracts . That clause wherein the witnesses 
certify that the instrument has been exe¬ 
cuted before them, and the manner of the 
execution of the same. The usual attesta¬ 
tion clause to a will, is in the following 
formula, to wit: “ Signed, sealed, published 
and declared by the above named A B, as 
and for his last will and testament, in the 
presence of us, who have hereunto sub¬ 
scribed our names as the witnesses thereto, 
in the presence of the said testator, and of 
each other.” That of deeds is generally in 
! these words : “ Sealed and delivered in the 
presence of us.” 
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2. When there is an attestation clause 
to a will, unsubscribed b} T witnesses, the 
presumption, though slight, is that the will 
is in an unfinished state; and it must be 
removed by some extrinsic circumstances. 

2 Eccl. Rep. 60. This presumption is in¬ 
finitely slighter, where the writer’s inten¬ 
tion to have it regularly attested, is to be 
collected only from the single word “ wit¬ 
nesses.” Id. 214. Sec 3 Pliillim. 11. 323; 
S. C. 1 Eng. Eccl. R. 407. 

ATTESTING WITNESS. One who, 
upon being required by the parties to an 
instrument, signs his name to it to prove it, 
and for the purpose of identification. 

2. The witness must be desired by the 
parties to attest it, for unless this be done, 
he will not be an attesting witness, although 
he may have seen the parties execute it. 

3 Cambp. 232. See Competent witness; 
Credible witness; Disinterested witness; 
Respecf(d)lc witness; Subscribing witness; 
and Witness; Witness instrument ary; 5 
Watts, 399 ; 3 Bin. 194. 

ATTORNEY. One who acts for another 
by virtue of an appointment by the latter. 
Attorneys are of various kinds. 

2. Attorney in fact . A person to whom 
the authority of another, who is called the 
constituent, is by him lawfully delegated. 
This term is employed to designate persons 
who act under a special agency, or a special 
letter of attorney, so that they are appointed 
in factum , for the deed, or special act to be 
performed ; but in a more extended sense it 
includes all other agents employed in any 
business, or to do any act or acts in pais 
for another. Bac. Ab. Attorney; Story, 
Ag. § 25. 

3. All persons who are capable of acting 
for themselves, and even those who are dis¬ 
qualified from acting in their own capacity, 
if they have sufficient understanding, as 
infants of a proper age and femes coverts, 
may act as attorneys of others. Co. Litt. 
52, a; 1 Esp. Cos. J42 ; 2 Esp. Cas. 511; 
2 Stark. Cas. N. P. 204. 

4. The form of his appointment is by 
letter of attorney, (q. v.) 

5. The object of his appointment is the 
transaction of some business of the constitu¬ 
ent by the attorney. 

G. The attorney is bound to act with due 
diligence after having accepted the employ¬ 
ment, and in the end, to render an account 
to his principal of the acts which he has 
performed for him. Vide Agency; Agent; 
Authority; and Principal . 


7. Attorney at law. An officer in a 

court of justice, who is employed by a party 
in a cause to manage the same for him. 
Appearance by an attorney has been allowed 
in England, from the time of the earliest 
records of the courts of that country. They 
are mentioned in Glanville, Brae ton, Fleta, 
and Britton ; and a case turning upon the 
party’s right to appear by attorney, is re¬ 
ported, Y. B. 17 Edw. III., p. 8, case 23. 
In France such appearances were first al 
lowed by letters patent of Philip lc Bel, 
A. D. 1290. 1 Fournel, Hist, des Avocats, 

42, 43, 92, 93; 2 Loisel Coutumes, 14,15. 
It results from the nature of their functions, 
and of their duties, as well to the court as 
to the client, that no one can, even by 
consent, be the attorney of both the liti¬ 
gating parties, in the same controversy. 
Farresly, 47. 

8. In some courts, as in the supreme 
court of the United States, advocates are 
divided into counsellors at law, (q. v.) and 
attorneys. The business of attorneys is to 
carry on the practical and formal parts of 
the suit. 1 Kent, Com. 307. Sec as to 
their powers, 2 Supp. to Ves. Jr. 241,254 ; 
3 Chit. Bl. 23, 338; Bac. Ab. h. t.; 3 
Penna. R. 74; 3 Wils. 374 ; 16 S. k R. 
308 ; 14 S. & R. 307 ; 7 Cranch, 452 ; 1 
Penna. R. 264. In general, the agreement 
of an attorney at law, within the scope of 
his employment, binds his client; 1 Salk. 
86; as to amend the record, 1 Binn. 75; 
to refer a cause; 1 Dali. Rep. 164 ; 6 Binn. 
101; 7 Cranch, 436; 3 Taunt. 486 ; not to 
sue out a writ of error; 1 II. Bl. 21, 23 ; 
2 Saund. 71, a, b; 1 Term Rep. 388 ; to 
strike off a non pros; 1 Bin. 469-70; to 
waive a judgment by default; 1 Arch. Pr. 
26 ; and this is but just and reasonable. 2 
Bin. 161. But the act must be within the 
scope of their authority. They cannot, for 
example, without special authority, purchase 
lands for the client at sheriff’s sale. 2 S. 
& R. 21 ; 11 Johns. 464. 

9. The name of attorney is given to 
those officers who practice in courts of com¬ 
mon law; solicitors, in courts of equity 
and proctors, in courts of admiralty, and in 
the English ecclesiastical courts. 

10. The principal duties of an attorney 
are, 1. To be true to the court and to his 
client; 2. To manage the business of hil 
client with care, skill and integrity. 4 Burr 
2061 ; 1 B. & A. 202: 2 Wils. 325 ; 1 Bing. 
R. 347 ; 3. To keep his client informed as 
to the state of his business; 4. To keep hifl 
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secrets confided to liini as such. See Client; claimed all the personal property such 
Confidential Communication, foreigner had in France at the time of his 

11. For a violation of his duties, an death. This barbarous law was swept away 


notion will in general lie: 2 Greenl. Ev. i 
§ 145, 140; and, in some cases, he may be ; 
punished by an attachment. Ilia rights are, | 
to be justly compensated for his services. 
Vide 1 Keen's R. 60S; Client; Counsellor 
at law. 

12. Attorney-general of the United 
StnteSy is an officer appointed by the presi¬ 
dent. lie should be learned in the law, 
and be sworn or affirmed to a faithful 
execution of his office. 

13. Ilis duties are to prosecute and 
conduct all suits in the supreme court, in 
which the United States shall be concerned ; 
and give his advice upon questions of law, 
when required by the president, or when 
requested by the heads of any of the de¬ 
partments, touching matters that may con¬ 
cern their departments. Act of 24th Sept. 
1789. 

14. Ilis salary is three thousand five 
hundred dollars per annum, and he is aU 
lowed one clerk, whose compensation shall 
not exceed one thousand dollars per annum. 
Act 20th Feb. 1819, 3 Story’s Laws, 1720, 
and Act 20th April, 1818, s. 6, 3 Story’s 
Laws, 1693. By the act of May 29, 1830, 
4 Sharsw. cont. of Story, L. U. S. 2208, § 10, 
liis salary is increased five hundred dollars 
per annum. 

ATTORNMENT, estates. Was the 
agreement of the tenant to the grant of the 
seignory, or of a rent, or the agreement of 
the donee in tail, or tenant for life, or years, 
to a grant of a reversion or of a remainder 
made to another. Co. Litt. 309 ; Touchs. 
253. Attornments are rendered unneces¬ 
sary, even in England, by virtue of sundry 
statutes, and they are abolished in the Uni¬ 
ted States. 4 Kent, Com. 479 : 1 Hill. Ab. 
128,9. Vide 3 Yin. Ab. 317 ; 1 Vern. 330, 
n.: Saund. 234, n. 4 ; Roll. Ab. h. t.; Nel¬ 
son’s Ab. h. t.; Com. Dig. h. t. 

AU BESOIN. This is a French phrase, 
used in commercial law. When the drawer 
of a foreign bill of exchange wishes as a 
matter of precaution, and to save expenses, 
he puts in the corner of the bill, “ Au besoiu 

chcz Messieurs- i 0 r, in other 

words, “ In case of need, apply to Messrs. 

-at-.” 1 Bouv. Inst. n. 1133 : 

Pardess. Droit Com. 208. 

AUB A IN E, French lav:. When a fo¬ 
reigner died in France, the crown, by virtue 
of a right called droit d J aubaine y formerly 


by the French revolution of 1789. Vide 
Jllbinatus Jus .; 1 Malleville’s Analyse dc 
la Discussion du Code Civil, pp. 26, 28; 

1 Toullicr, 236, n. 265. 

AUCTION, commerce , contract. A pub¬ 
lic sale of property to the highest bidder. 
Among the Romans this kind of sale, was 
made by a crier under a spear (sub hast a) 
stuck in the ground. 

2. Auctions arc generally held by ex¬ 
press authority, and the person who con¬ 
ducts them is licensed to do so under 
various regulations. 

3. The manner of conducting an auc¬ 
tion is immaterial; whether it be by public 
outcry or by any other manner. The essen¬ 
tial part is the selection of a purchaser from 
a number of bidders. In a case where a 
woman continued silent during the whole 
time of the sale, but whenever any one bid 
she gave him a glass of brandy, and when 
the sale broke up, the person who received 
the last glass of brandy was taken into a 
private room, and lie w r as declared to be the 
purchaser; this w’as adjudged to be an auc¬ 
tion. 1 Dow. 115. 

4. The law requires fairness in auction 
sales, and when a puffer is employed to 
raise the property offered for sale on bona 
fide bidders, or a combination is entered 
into between two or more persons not to 
overbid each other, the contract may in 
general be avoided. Vide ( Puffer , and 6 
John. R. 194; 8 John. R. 444; 3 John. 
Cas. 29 ; Cowp. 395 ; 6 T. R. 642 ; Harr. 
Dig. Sale, IV.; and the article Conditions 
of Sale. Vide Harr. Dig. Sale, IV.; 13 
Price, R. 76 ; M’Clel. R. 25 ; 6 East, R. 
392: 5 B. Sc A. 257 ; S. C. 2 Stark. R. 
295 ; 1 Esp. R. 340 ; 5 Esp. R. 103 ; 4 
Taunt. R. 209 ; 1 H. Bl. R. 81; 2 Chit. 
R. 253: Cowp. R. 395 ; 1 Bouv. Inst. n. 
976. 

AUCTIONEER, contracts , commerce. A 
person authorized by law to sell the goods 
of others at public sale. 

2. He is the agent of both parties, the 
seller and the buyer. 2 Taunt. 38, 209 ; 4 
Greenl. R. 1 ; Chit. Contr. 208. 

3. His rights are, 1. to charge a com¬ 
mission for his services; 2. he has an 
interest in the goods sold coupled w r ith the 
possession ; 3. he has a lien for his com¬ 
missions ; 4. he may sue the buyer for the 
purchase-money. 
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4. He is liable, 1. to the owner for a 
faithful discharge of his duties in the sale, 
and if he gives credit without authority, for 
the value of the goods; 2. he is re¬ 
sponsible for the duties due to the govern¬ 
ment ; 3. he is answerable to the pur¬ 
chaser when he does not disclose the name 
of the principal; 4. he may he sued 
When he sells the goods of a third person, 
after notice not to sell them. Peake’s Rep. 
120 ; 2 Kent, Com. 423, 4 ; 4 John. Oh. R. 
059; 3 Burr. R. 1921 ; 2 Taunt. R. 38; 1 
Jac. & Walk. R. 350; 3 V. & B. 57 ; 13 
Ves. It. 472 ; 1 Y. & J. R. 389 ; 5 Barn. 
& Aid. 333 ; 1 H. Bl. 81: 7 East, R. 558; 
4 B. & Adolph. R. 443; 7 Taunt. 209 ; 3 
Chit. Com. L. 210; Story on Ag. § 27 ; 2 
Liv. Ag. 335 ; Cowp. 395 ; 6 T. R. 042 ; 
6 John. 194 ; Bouv. Inst. Index, h. t. 

AUCTOR. Among the Romans the seller 
was called audor; and public sales were 
made by fixing a spear in the forum, and a 
person who acted as crier stood by the 
spear; the catalogue of the goods to be sold 
was made in tables called audionarice. 

AUDIENCE. A hearing. It is usual 
for the executive of a countrv to whom a 
minister has been sent, to give such minis¬ 
ter an audience. And after a minister has 
been recalled, an audience of leave usually 
takes place. 

AUDIENCE COURT, Eng. eccl. law. 
A court belonging to the archbishop.of Can¬ 
terbury, having the same authority with the 
court of arches. 4 Inst. 337. 

AUDIENDO ET TERMINANDO, oyer 
and terminer , English crim. law. A writ, 
or rather a commission, directed to certain 
persons for the trial and punishment of such 
persons as have been concerned in a riotous 
assembly, insurrection or other heinous mis¬ 
demeanor. 

AUDITA QUERELA. A writ applica¬ 
ble to the case of a defendant against whom 
a judgment has been recovered, (and who-is 
therefore in danger of execution or perhaps 
actually in execution,) grounded on some 
matter of discharge which happened after 
the judgment, and not upon any matter 
which might have been pleaded as a defence 
to the action. 13 Mass. 453 ; 12 Mass. 270; 

6 Verm. 243 ; Bac. Ab. h. t.; 2 Saund. 148, 
n. 1; 2 Sell. Pr. 252. 

2. It is a remedial process, which bears 
solely on the wrongful acts Of the opposite 
party, and not upon the erroneous judg¬ 
ments or acts of the court. 10 Mass. 103; 
17 Mass. 159; 1 Aik. 363. It will not lie, 


therefore, where the cause of complaint is a 
proper subject for a writ of error. 1 Verm. 
433, 491 ; Brayt. 27. 

3. An audita querela is in the nature 
of an equitable suit, in which the equitable 
rights of the parties will be considered. 10 
Mass. 101; 14 Mass. 448 ; 2 John. Cas. 227, 

4. An audita querela is a regular suit, 
in which the parties may plead, take is¬ 
sue, &c. 17 John. 484. But the writ mus + 
be allowed in open court, and is not, of 
itself, a supersedeas, which may or may not 
be granted, in the discretion of the court, 
according to circumstances. 2 John. 227. 

5. In modern practice, it is usual to 
grant the same relief, on motion, which 
might be obtained by audita querela: 4 
John. 191 ; 11 S. & R. 274; and in Vir¬ 
ginia, 5 Rand. 639, and South Carolina, 2 
Hill, 298, the summary remedy, by motion, 
has superseded this ancient remedy. In 
Pennsylvania, this writ, it seems, may still 
be maintained, though relief is more gener 
rally obtained on motion. IIS. k R. 274. 
Vide, generally, Pet. C. C. It. 269; Brayt. 
27, 28 ; Walker, 66 : 1 Chiprn. 387 ; 3 Conn. 
260 ; 10 Pick. 439 : 1 Aik. 107 ; 1 Overt. 
425 ; 2 John. Cas. 227 : 1 Root, 151 ; 2 
Root, 178 ; 9 John. 221 ; Bouv. Inst. In¬ 
dex, h. t. 

AUDITOR. An officer whose duty is 
to examine the accounts of officers who 
have received and disbursed public moneys 
by lawful authority. Sec Acts of Congress, 
April 3, 1817, 3 Story’s Laws U. S. 1630; 
and the Act of February 24,1819, 3 Story’s 
L. U. S. 1722. 

AUDITORS, practice. Persons lawfully 
appointed to examine and digest accounts 
referred to them, take down the evidence 
in' writing, which may be lawfully offered in 
relation to such accounts, and prepare ma¬ 
terials on which a decree or judgment may 
be made ; and to report the whole, together 
with their opinion, to the court in which 
such accounts originated. 6 Cranch, 8 ; 1 
Aik. 145 ; 12 Mass. 412. 

2. Their report is not, per sc , binding 
and conclusive, but will become so, unless 
excepted to. 5 Rawle, R. 323. It may be 
set aside, either with or without exceptions 
to it being filed. In the first case, when 
errors are apparent on its face, it may be 
set aside or corrected. 2 Cranch, 124 ; 5 
Cranch, 313. In the second case, it.may 
be set aside for any fraud, corruption, gross 
misconduct, or error. 6 Cranch, 8; 4 
Cranch, 308; 1 Aik. 145. The auditors 
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ought to bo sworn, but this will be pre¬ 
sumed. 8 A onu. 390. 

3. Auditors are also persons appointed 
to examine the accounts subsisting between 
the parties in an action of account render, 
after a judgment quod computet . Bac. Ab. 
Aceompt, F. 

4. The auditors are required to state a 
.special account, 4 Yeatcs, 514, and the 
whole is to be brought down to the time 
when they make an end of their account. 
2 Burr. 1086. And auditors are to make 
proper charges and credits without regard 
to time, or the verdict. 2 S. & R. 317. 
AY hen the facts or matters of law arc dis¬ 
puted before them, they arc to report them 
to the court, when the former will be de¬ 
cided by a jury, and the latter by the court, 
and the result sent to the auditors for their 
guidance. 5 Binn. 433. 

AUGMENTATION, old English law . 
The name of a court erected by Ilenry 
VIII., which was invested with the power 
of determining suits and controversies re¬ 
lating to monasteries and abbey lands. 

AULA REGIS. The name of an Eng¬ 
lish court, so called because it was held in 
the great hall of the king’s palace. A'idc 
Curia Regis . 

AUNT, domestic relations . The sister 
of one’s father or mother : she is a relation 
in the third degree. Vide 2 Com. Dig. 
474 ; Dane's Ab. c. 12G, a. 3. § 4. 

AUTER. Another. This word is fre¬ 
quently used in composition, as auter droit, 
auter vie, auter action, &c. 

Autre action pendant. A pica that 
another action is pending for the same 
cause. 

2. It is evident that a plaintiff cannot 
have two actions at the same time, for the 
same cause, against the same defendant; 
and when a second action is so Commenced, 
and this plea is filed, the first action must 
be discontinued, and the costs paid, and 
this ought to be done before the plaintiff 
replies nul tiel record . Grah. Pr. 98. See 
Lis Pendens . 

3. But the suit must be for the same 
cause, in order to take advantage of it 
under these circumstances, for if it be for a 
different cause, as, if the aetion be for a 
lien, as, a proceeding in rem to enforce a 
mechanic’s Hen, it cannot be pleaded in 
abatement in an action for the labor and 
materials. 3 Scamm. 201. See 16 Verm. 
234 ; 1 Richards, 438 ; 3 Watts & S. 395 ; 
7 Mete. 570; 9 N. H. Rep. 545. 


4. In general, tho pending of another 
action must be pleaded in abatement; 3 
Rawle, 320 ; 1 Mass. 495 ; 5 Mass. 174, 
179; 2 N. II. Rep. 36 ; 7 A'erm. 124; 3 
Dana, 157 ; *1 Ashm. 4 ; 2 Browne, 175; 
4 II. & M. 487 ; but in a penal action, at 
the suit of a common fnformcr, the priority 
of a former suit for the same penalty in the 
name of a third person, may be pleaded in 
bar, because the party who first sued is en¬ 
titled to the penalty. 1 Chit. Pli 443. 

5. Having once arrested a defendant, 
the plaintiff cannot, in general, arrest, him 
again for the same cause of action. Tidd. 
184. But under special circumstances, of 
which the court will judge, a defendant 
may be arrested a second time. 2 Miles, 
99, 100, 141, 142. A^ide Bac. Ab. Bail in 
civil cases, B 3 ; Grab. Pr. 98 ; Troub. Sc 
H. Pr. 44; 4 Ycates, 206; 1 John. Cas. 
397; 7 Taunt. 151 ; 1 Marsh. 395 ; and 
Lis Penderis . 

Auter droit, or more properly, Autre 
Droit , another’s right. A man may sue or 
be sued in another’s right; this is the case 
with executors and administrators. 

AUTHENTIC. This term signifies an 
original of which there is no doubt. 

Authentic act, civil lau\ contracts , 
evidence . The authentic act is that which 
has been executed before a notary or other 
public officer authorized to execute such 
functions, or which is testified by a public 
seal, or has been rendered public by the 
authority of a competent magistrate, or 
which is certified as being a copy of a pub¬ 
lic register. Nov. 73, c. 2 ; Code, 7, 52. 
6; Id. 4, 21 ; Dig. 22,4. 

2. In Louisiana, the authentic act, as it 
relates to contracts, is that which has been 
executed before a notary public or other 
officer authorized to execute such functions, 
in presence of two witnesses, free, male, 
and aged at least fourteen years; or of 
three witnesses, if the'party be blind. If 
the party does not know how to sign, the 
notary must cause him to affix his mark to 
the instrument. Civil Code of Lo.,art. 2231. 

3. The authentic act is full proof of the 
agreement contained in it, against the con¬ 
tract mg parties and their heirs or assigns, 
unless it be declared and proved to be a 
forgery. Id. art. 2233. A r ide Mcrl. Rep. h. t. 

AUTHENTICATION, practice. An at¬ 
testation made by a proper officer, by Which 
he certifies that a record is in due form of 
law, and that the person who certifies it is 
the officer appointed by law to do so. 
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2. The Constitution of the U. S., art. 
4, s. 1, declares, “ Full faith and credit 
shall be given in each state to the public 
acts, records and judicial proceedings of 
every other state. And congress may by 
general laws prescribe the manner in which 
such acts, records and proceedings shall be 
proved, and the effect thereof.” The ob¬ 
ject of the authentication is to supply all 
other proof of the record. The laws of the 
United States have provided a inode of au¬ 
thentication of public records and office 
papers ; these acts are here transcribed. 

3. By the Act of May 2G, 1790, it is 
provided, “ That the act of the legislatures 
of the several states shall be authenticated 
by having the seal of their respective states 
affixed thereto : That the records and ju¬ 
dicial proceedings of the courts of any state 
shall be proved or admitted, in any other 
court within the United States,, by the at¬ 
testation of the clerk, and the seal of the 
court annexed, if there be a seal, together 
with a certificate of the judge, chief justice 
or presiding magistrate, as the case maybe, 
that the said attestation is in due form. 
And the said records and judicial proceed¬ 
ings, authenticated as aforesaid, shall have 
such faith and credit given to them, in every 
court within the United States, as they have, 
by law or usage, in the courts of the state 
from whence the said records are, or shall 
be taken,” 

4. The above act having provided only 
for one species of record, it was necessary 
to pass the Act of March 27, 1804, to pro¬ 
vide for other eases. By this act it is 
enacted, 

§ 1. “That, from and after the passage 
of this act, all records and exemplifications 
of office books, which are or may be kept in 
any public office of any state, not apper¬ 
taining to a court, shall be proved or ad¬ 
mitted in any other, court or office in any 
other state, by the attestation of the keeper 
of the said records or books, and the seal 
of his office thereto annexed, if there be a 
seal, together with a certificate of the pre¬ 
siding justice of the court of the county or 
district, as the case may be, in which such 
office is or may be kept; or of the governor, 
the secretary of state, the chancellor or the 
keeper of the great seal of the state, that 
the said attestation is in due form, and by 
the proper officer; and the said certificate, 
if given by the presiding justice of a court, 
shall be further authenticated by the clerk 
or pro thonotary of the said oourt, who shall 


certify, under his hand and the seal of his 
office, that the said presiding justice is 
duly commissioned and qualified : or if the 
said certificate be given by the governor, 
the secretary of state, the chancellor or 
keeper of the great seal, it shall be under 
the great seal of the state in which the said 
certificate is made. And the said records 
and exemplifications, authenticated as afore¬ 
said, shall have such faith and credit given 
to them in every court and office within 
the United States, as they have by law 
or usage in the courts or offices of the 
state from whence the same are or shall be 
la ken ” 

5. —§ 'z, - That all the provisions of this 
act, and the act to which this is a supple¬ 
ment, shall apply, as well to the public acts, 
records, office books, judicial proceedings, 
courts, and offices of the respective territo¬ 
ries of the United States, and countries sub¬ 
ject to the jurisdiction of the United States, 
as to the public acts, records, office books, 
judicial proceedings, courts and offices of 
the several states.” 

6. The Act of May 8, 1792, s. 12, pro¬ 
vides, “ That all the records and proceedings 
of the court of appeals, heretofore appointed, 
previous to the adoption of the present con¬ 
stitution, shall be deposited in the office of 
the clerk of the supreme court of the United 
States, who is hereby authorized and di¬ 
rected to give copies of all such records and 
proceedings, to any person requiring and 
paying for the same, in like manner as 
copies of the records and other proceedings 
of the said court are by law directed to be 
given ; which copies shall have like faith 
and credit as all other proceedings of the 
said court.” 

7. By authentication is also understood 
whatever act is done cither by the party or 
some other person with a view of causing 
an instrument to be known and identified ; as 
for example, the acknowledgment of a deed 
by the grantor; the attesting a deed by 
witnesses. 2 Benth. on Ev. 449. 

AUTHENTIC^, civ . law . This is the 
name given to a collection of the Novels of 
Justinian, made by an anonymous author. 

It is called authentic on account of its au¬ 
thority. 

2. There is also another collection which 
bears the name of authentics . It is com¬ 
posed of extracts made from the Novels, by 
a lawyer named Irnier, and which he in¬ 
serted in the code at such places as they 
refer; these extracts have the reputation of 
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not being correct. Merlin, Repertoire, mot 
Auth critique. 

AUTHORITIES, practice. * By this word 
is understood the citations which arc made 
of laws, acts of the legislature, and decided 
cases., and opinions of elementary writers. 
In its more conlined sense, this word means, 
cases decided upon solemn argument which 
are said to ‘be authorities for similar judg¬ 
ments in like eases. 1 Lilly’s Reg. 219. 
These tatter are sometimes called precedents, 
(q. v.) Merlin, Repertoire, mot Autorites. 

2. It lias been remarked, that when wc 
find an opinion in a text writer upon any 
particular point, we must consider it not 
merely as the opinion of the author, but as 
the supposed result of the authorities to 
which he refers; 3 Bos. & Pull. 301 ; but 
this is not always the case, and frequently 
the opinion is advanced with the reasons 
which support it, and it must stand or fall 
as these are or are not well founded. A 
distinction has been made between writers 
who have, and those who have not holden 
a judicial station ; the former are considered 
authoritv, and the latter are not so consi- 
dered unless their works have been judicially 
approved as such. Ram. on Judgments, 
93. But this distinction appears not to be 
well founded ; some writers who have occu¬ 
pied a judicial station do not possess the 
talents or the learning of others who have 
not been so elevated, and the works or 
writings of the latter are much more de¬ 
serving the character of an authority than 
those of the former. See 3 T. R. 64, 241. 

AUTHORITY, contracts . The lawful 

delegation of power by one person to another. 

2. We will consider, 1. The delegation. 
2. The nature of the authority. 3. The 
manner it is to be executed. 4. The effects 
of the authority. 

3. —1. The authority may be delegated 
by deed, or by parol. 1. It may be dele¬ 
gated by deed for any purpose whatever, for 
whenever an authority by parol would be 
sufficient, one by deed will be equally so. 
When the authority is to do something which 
must be performed through the medium of 
a deed, then the authority must also be by 
deed, and executed with all the forms ne¬ 
cessary to render that instrument perfect; 
unless, indeed, the principal be present, and 
verbally or impliedly authorizes the agent 
to fix his name to the deed; 4 T. R. 313; 
W. Jones, R. 268 ; as, if a man be autho¬ 
rized to convey a tract of land, the letter 
of attorney musi be by deed. Bac. Ab. h. 
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t.: 7 T. R. 209; 2 Bos. k Pull, 338; 5 
Binn. 613 ; 14 S. & R. 331 ; 6 S. & 11. 90; 

2 Pick. R. 345 ; 5 Mass. 11. 11 ; 1 Wend. 
424; 9 Wend. R. 54, 68; 12 Wend. R. 
525 ; Story, Ag. § 49 ; 3 Kent, Com, 013, 
3d edit.; 3 Chit. Com. Law, 195. But it 
does not require a written authority to sign 
an unsealed paper, or a contract in writing 
not under seal. Paley on Ag. by Lloyd, 
161; Story, Ag. § 50. 

4. —2. For many purposes, however, the 
authority may be by parol, cither in writing 
not under seal, or verbally, or by the nifcre 
employment of the agent. Pal. on A gen, 2. 
The exigencies of commercial affairs render 
such an appointment indispensable ; business 
would be greatly embarrassed, if a regular 
letter of attorney were required to sign or 
negotiate a promissory note or bill of ex¬ 
change, or sell or buy goods, or write a let¬ 
ter, or procure a policy for another. This 
rule of the common law has been adopted 
and followed from the civil law. Story, Ag. 
§ 47 ; Dig. 3, 3, 1, 1 : Potli. Pand. 3, 3, 

3 ; Doiuat, liv. 1, tit. 15, § 1, art. 5 ; see 
also 3 Chit. Com. Law, 5, 195; 7 T. It. 
350. 

5. —2. The authority given must have 
been possessed by the person who delegates 
it, or it will be void; and it must be of a 
thing lawful, or it will not justify the per¬ 
son to whom it is given. Dyer, 102; 
Kielw, 83. It is a maxim that delegata 
potest as non potest delegari , so that an 
agent who has a mere authority must exe¬ 
cute it himself, and cannot delegate his 
authority to a sub-agent. See 5 Pet. 390; 
3 Story, R. 411, 425 ; 11 GiH & John. 58; 
26 Wend. 485 ; 15 Pick. 303, 307 ; 1 Mc- 
Mullan, 453 ; 4 Scarnm. 127, 133 ; 2 Inst. 
597. See Delegation . 

6. Authorities are divided into general 
or special. A general authority is one which 
extends to all acts connected with a parti¬ 
cular employment; a special authoritv is one 
confined to u an individual instance.” 15 
East, 408 ; Id. 38, 

7. They are also divided into limited 
and unlimited. When the agent is bound 
by precise instructions, it is limited; and 
unlimited when he is left to pursue his own 
discretion. An authority is either express 
or implied. 

8. An express authority may be by deed 
or by parol, that is, in writing not under seal, 
or verbally. The authority must have been 
actually given. 

9. An implied authority \g one which, 
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although no proof exists of its having been 
actually given, may be inferred from the 
conduct of the principal; for example, when 
a man leaves his wife without support, the 
law presumes he authorises her to buy ne¬ 
cessaries for her maintenance : or if a mas¬ 
ter, usually send his servant to buy goods 
for him upon credit, and the servant buy 
some things without the master’s orders, yet 
the latter will be liable upon the implied 
authority. Show. 95 ; Pal. on Ag. 137 to 
146. 

10. —3. In considering in what manner 
the authority is to be executed, it will be 
necessary to examine, 1. By whom the au¬ 
thority must be executed. 2. In what man¬ 
ner. 3. In what time. 

11. —1. A delegated authority can be 
ixecuted only by the person to whom it is 
given, for the confidence being personal, 
cannot be assigned to a stranger. 1 Roll. 
Ab. 330; 2 Roll. Ab. 9; 9 Co. 77 b; 9 
Vcs. 236, 251; 3 Mer. R. 287 ; 2 M. & S. 
299, 301. 

12. An authority given to two cannot 
be executed by one. Co. Litt. 112 b, 181 
b. And an authority given to three jointly 
and separately , is not, in general, well exe¬ 
cuted by two. Co. Litt. 181 b; eed vide 1 
Roll. Abr. 329, 1, 5 ; Com. Dig. Attorney, 
C 8 ; 3 Pick. R. 282 ; 2 Pick. R. 345; 12 
Mass. R. 185; 6 Pick. R. 198; 6 John. 

R. 39 ; Story, Ag. § 42. These rules ap¬ 
ply to an authority of a private nature, 
which must be executed by all to whom it 
is given ; and not to a power of a public 
nature, which may be executed by a majo¬ 
rity. 9 Watts, R. 46G; 5 Bin. 484, 5 ; 9 

S. & R. 99. 2. When the authority is 

particular, it must in general be strictly 
pursued, or it will be void, unless the vari¬ 
ance be merely circumstantial. Co. Litt. 
49 b, 303 b; 6 T. R. 591 ; 2 IT. Bl. 623; 
Co. Lit. 181 b; 1 Tho. Co. Lit. 852. 

13. —2. As to the form to be observed 
in the exeeation of an authority, it is a gene¬ 
ral rule that an act done under a power of 
attorney must be done in the name of the 
person who gives a power, and not in the 
attorney’s name. 9 Co. 76, 77. It has 
been holden that the name of the attorney 
is not requisite. 1 W. & S. 328, 332 ; 
Moor, pi. 1106 ; Str. 705 ; 2 East, R. 142; 
Moor, 818 ; Paley on Ag. by Lloyd, 175 ; 
Story on Ag. § 146; 9 Ves. 236 : 1 Y. & 
J. 387 2 M. & S. 299 ; 4 Campb. R. 184; 
2 Cox, R. 84 ; 9 Co. R. 75; 6 John. R. 
94; 9 John. R. 334; 10 Wend. R. 87; 4 


Mass. R. 595 ; 2Kent,Com.631,3dcd. But 
it matters not in what words this is done, 
if it sufficiently appear to be in the name of 
the principal, as, for A B, (the principal,) C 
D, (the attorney,) which has been held to be 
sufficient. See 15 Serg. A R. 55 ; 11 Mass. 
R. 97 ; 22 Pick. R. 158 ; 12 Mass. It. 237 ; 
9 Mass. 335 ; 1G Mass. R. 461 ; 1 0 owen, 
513 ; 3 Wend. 94 ; Story, Ag. §§ 154, 275, 
278, 395 j Story on P. N. § 69 ; 2 East, 
R. 142 ; 7 Watt’s R. 121; 6 John. It. 94. 
But see contra, Bac. Ab. Leases, J 10 ; 9 
Co. 77 ; 1 Hare & Wall. Scl. Dec. 426. 

14. —3. The execution must take place 
during the continuance of the authority, 
which is determined cither by revocation, or 
performance of the commission. 

15. In general, an authority is revoca¬ 
ble, unless it be given as a security, or it be 
coupled with an interest. 3 Watts & Serg. 
14; 4 Campb. N. P. 272; 7 Vcr. 28; 2 
Kent’s Comm. 506; 8 Wheat. 203; 2 
C^nvcn, 196 ; 2 Esp. N. P. Cases, 565 ; 
Bac. Abr. h. t. The revocation ((j. v.) is 
either express or implied ; when it is express 
and made known to the person authorized, 
the authority is at an end ; the revocation 
is implied when the principal dies, or, i£ a 
female, marries; or the subject of the au¬ 
thority is destroyed, as if a man have au¬ 
thority to sell my house, and it is destroyed 
by fire ; or to buy for me a horse, and before 
the execution of the authority, the horse dies. 

16. When once the agent has exercised 
all the authority given to him, the authority 
is at an end. 

17. —4. An authority is to be so con 
strued as to include all necessary or usual 
means of executing it with effect ; 2 II. Bl. 
618 ; 1 Roll. R. 390 ; Palm. 394 ; 10 Yes. 
441 ; 6 Serg. & R. 149 ; Com. Dig. At¬ 
torney, C 15 ; 4 Campb. R. 168 ; Story on 
Ag. § 58 to 142; 1 J. J. Marsh. R. 293 ; 
5 Johns. R. 58 : 1 Liv. on Ag. 103, 4 : 
and when the agent acts, avowedly as such, 
within his authority, he is not personally 
responsible. Pal. on Ag. 4, 5. 

Vide, generally, 3 Yin. Ab. 416; Bac 
Ab. h. t.; 1 Salk. 95 ; Com. Dig. h. t., and 
the titles there referred to. 1 Roll. Ab. 
330 ; 2 Roll. Ab. 9; Bouv. Inst. Index, 
h. t.; and the articles, Attorney; Agency; 
Agent; Principal . 

Authority, government. The right and 
power which an officer has in the exercise 
of a public function to compel obedience to 
his lawful commands. A judge, for example, 
has authority to enforce obedience to his 
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lawful orders. Domat, Pr. Pub. lib. 1, tit. 
9, s. 1, n. 13. 

AUTOCRACY. The name of a govern¬ 
ment where the monarch is unlimited by law. 
Such is the power of the emperor of Russia, 
who. following the example of his prede¬ 
cessors, calls himself the autocrat of all the 
Russias. ' 

AUTRE VIE. Another’s life. Vide, 
Pur autre vie. 

AUTREFOIS. A French word, signi¬ 
fying formerly, at another time; and is 
usuallv applied to signify that something 
was doue formerly, as autrefois acquit, 
autrefois convict, &c. 

Autrefois acquit, crim. law , pleading. 
A plea made by a defendant, indicted for a 
crime or misdemeanor, that he has formerly 
been tried and acquitted of the same offence. 
See a form of this plea in Arch. Cr. PI. 90. 

2. To be a bar, the acquittal must have 
been by trial, and by the verdict of a jury 
on a valid indictment. Hawk. B. 2, c. 25, 
s. 1; 4 Bl. Com. 335. There must be an 
acquittal of the offence charged in law and 
m fact. Stark. PI. 355; 2 Swift’s Pig. 400 ; 
1 Chit. Cr. Law, 452 ; 2 Russ, on Cr. 41. 

3. The Constitution of the U. S., 
Amend. Art. 5, provides that no person 
shall be subject for the same offeuce to be 
put twice in jeopardy of life or limb. 
Vide, generally, 12 Scrg. & Rawle, 389 ; 
Yelv. 205 a, note. 

Autrefois attaint, crim. law. For¬ 
merly attainted. 

2. This is a good plea in bar, where a 
second trial would be quite superfluous. 
Co. Litt. 390 b, note 2 ; 4 Bl. Com. 386. 
Where, therefore, any advantage either to 
public justice, or private individuals, would 
arise from a second prosecution, the plea 
will not prevent it; as where the criminal 
is indicted for treason after an attainder of 
felony, in which case the punishment will 
be more severe and more extensive. 3 Chit. 
Cr. Law, 464. 

Autrefois convict, crim. law, pleading. 
A plea made by a defendant, indicted for a 
crime or misdemeanor, that he has formerly 
been tried and convicted of the same. 

2. As a man once tried and acquitted 
of an offence is not again to be placed in 
jeopardy for the same cause, so, a fortiori, 
if he has suffered the penalty due to his 
offence, his conviction ought to be a bar to a 
second indictment for the same cause, least 
he should be punished twice for the same 
crime. 2 Gale, 251; 4 Co. 394; 2 Leon. 83. 


3. The form of this plea is like that of 
autrefois acquit; (q. v.) it must set out the 
former record, and show the identity of the 
offence and of the person .by proper aver¬ 
ments. Hawk. B. 2, c. 36 ; Stark. Cr. PI. 
363; Arch. Cr. PI. 92; 1 Chit. Cr. Law, 
462 ; 4 Bl. Com. 335 ; 11 Verm. R. 516. 

AVAIL. Profits of land ; hence teuant 
paravail is one in actual possession, who 
makes avail or profits of the land. Ham. 
N. P. 393. 

AVALUM. By this word is understood 
the written engagement of a third person to 
guaranty and to become security that a bill 
of exchange shall be paid when due. 

AVERAGE. A term used in commerce 
to signify a contribution made by the owners 
of the ship, freight and goods, on board, in 
proportion to their respective interests, to¬ 
wards any particular loss or expense sus¬ 
tained for the general safety of the ship and 
cargo ; to the end that the particular loser 
may not be a greater sufferer than the owner 
of the ship and the other owners of goods 
on board. Marsh. Ins. B. 1, c. 12, s. 7 ; 
Code de Com. art. 397 ; 2 IIov. Supp. to 
Ves, jr. 407 ; Poth. Aver. art. Prel. 

2. Average is called general or gross 
average, because it falls generally upon the 
wdiolc or gross amount of the ship, freight 
and cargo; and also to distinguish it from 
what is often though improperly termed par¬ 
ticular average, but which in truth means a 
particular or partial, and not a general loss ; 
or has no affinity to average properly so 
called. Besides these there are other 
small charges, called petty or accustomed 
averages; such as pilotage, towage, light- 
money, beaconage, anchorage, bridge toll, 
quarantine, river charges, signals, instruc¬ 
tions, castle money, pier money, digging the 
ship out of the ice, and the like. 

3. A contribution upon general aver 
age can only be claimed in cases where, 
upon as much deliberation and consultation 
between the captain and his officers as the 
occasion will admit of, it appears that the 
sacrifice at the time it was made, was abso¬ 
lutely and indispensably necessary for the 
preservation of the ship and cargo. To 
entitle the owner of the goods to an average 
contribution, the loss must evidently conduce 
to the preservation of the ship and the rest 
of the cargo; and it must appear that the 
ship and the rest of the cargo were in fact 
saved. Show. Ca. Pari. 20. 

See generally Code de Com. tit. 11 and 
12; Park, Ins. c. 6; Marsh. Ins. B. 1, c. 
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12, s. 7; 4 Mass. 548; 6 Mass. 125: 8 
Mass. 467 ; 1 Caines’ 11.196 ; 4 Dali. 459 ; 
2 Binn. 547; 4 Binn. 513; 2 Serg. & 
Rawle, 237, in note; 2 Serg. & Rawle, 
229 ; 3 Johns. Cas. 178 ; 1 Caines’ R. 43 ; 
2 Caines’ 11. 263; Id. 274; 8 Johns. R. 
237, 2d edit; 9 Johns. R. 9; 11 Johns. R. 
315; 1 Caines’ R. 573; 7 Johns. R. 412; 
Wcsk. Ins. tit. Average; 2 Barn. & Cres. 
811; 1 Rob. Adna. Rep. 293; 2 New 
Rep. 378 ; 18 Ves. 187 ; Lex. Mer. Amcr. 
ch. 9 : Bac. Abr. Merchant, F ; Vin. Abr. 
Contribution and Average; Stev. on Av.; 
Ben. on Av. 

AVERIA. Cattle. This word, in its most 
enlarged signification, is used to include 
horses of the plough, oxen and cattle. Cunn. 
Piet. h. t. 

AVEllIIS C APTIS IN WITHERNAM, 
Eng. law . The name of a writ which lies 
in favor of a man whose cattle have been 
unlawfully taken by another, and driven out 
of the county where they were taken, so that 
they cannot be replevied. 

2. This writ issues against the wrong 
doer to take his cattle to the plaintiff’s use. 
Reg. of Writs, 82. 

AVERMENT, pleading . Comes from 
the Latin verijicare , br the French averrer , 
and signifies a positive statement of facts in 
opposition to argument or inference. Cowp. 
683, 684. 

2. Lord Coke says averments are two¬ 
fold, namely, general and particular. A 
general averment is that which is at the 
conclusion of an offer to make good or prove 
whole pleas containing new affirmative mat¬ 
ter, (but this sort of averment only applies to 
pleas, replications, or subsequent pleadings; 
for counts and avowries which are in the na¬ 
ture of counts, need not be averred,) the 
form of such averment being et hoc paratus 
est verijicare, 

3. Particular averments arc assertions 
of the truth of particular facts, as the life 
of tenant or of tenant in tail is averred: 
and, in these, says Lord Coke, et hoc> &c., 
are not used. Co Litt. 362 b. Again, in a 
particular averment the party merely pro¬ 
tests and avows the truth of the fact or facts 
averred ; but in general averments he makes 
an offer to prove and make good by evidence 
what he asserts. 

• 4. Averments were formerly divided 
into immaterial and impertinent , but these 
terms are now treated as synonymous. 3 
D. & R. 209. A better division may be 
made of immaterial or impertinent aver¬ 


ments, which are those which need not be 
stated, and, if stated, need not be proved; 
and unnecessary averments, which consist 
of matters which need not be alleged, but if 
alleged, must be proved. For example, in 
an action of assumpsit, upon a warranty on 
the sale of goods, an allegation of deceit on 
the part of the seller is impertinent, and 
need not be proved. 2 East, 446; 17 
John. 92. But if in an action by a lessor 
against his tenant, for negligently keeping 
his fire, a demise for seven years be alleged, 
and the proof be a lease at will only, it will 
be a fatal variance; for though an allega¬ 
tion of tenancy generally would have been 
sufficient, yet having unnecessarily qualified 
it, by stating the precise term, it must be 
proved as laid. Carth. 202. 

5. Averments must contain not only 
matter, but form. General averments aro 
always in the same form. The most common 
form of making particular averments is in 
express and direct words, for example : And 
the party avers or in fact saith , or although , 
or because , or with this that , or being , &c. 
But they need not be in these words, for 
any words which necessarily imply the mat¬ 
ter intended to be averred arc sufficient. 

See, in general, 3 Vin. Abr. 357 ; Bac. 
Abr. Pleas, B 4; Com. Pig. Pleader, C 50, 
C 67, 68, 69, 70 ; 1 Saund. 235 a, n. 8 ; 
3 Saund. 352, n. 3; 1 Chit. PI. 308 ; Arch. 
Civ. PI. 163; Doct. PI. 120; 1 Lilly’s Reg. 
209; United States Pig. Pleading, II (c); 
3 Bouv. Inst* n. 2835-40. 

AVOIPANCE, eccl, law . It is when a 
benefice becomes vacant for want of an in¬ 
cumbent ; and, in this sense, it is opposed 
to plenarty. Avoidances are in fact, as by 
the death of the incumbent; or in law. 

Avoidance, pleading, TJie introduction 
of new or special matter, which, admitting 
the premises of the opposite party, avoids 
or repels his conclusions. Gould on 14. c. 
1 § 24/42. 

AVOIR PU POIS, comm . law. The name 
of a peculiar weight. This kind of weight 
is so named in distinction from the Troy 
weight. One pound avoir du pois contains 
7000 grains Troy; that is, fourteen ounces, 
eleven pennyweights and sixteen grains 
Troy; a pound avoir du pois contains six¬ 
teen ounces; and an ounce sixteen drachms. 
Thirty-two cubic feet of pure spring^watcr, 
at the temperature of fifty-six degrees of 
Fahrenheit’s thermometer, make a ton of 
2000 pounds avoir du pois, or two thousand 
two hundred and forty pounds net w< ighfc. 
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Dane's Abr. c. 211, art. 12, § 6. The 
avoir du pois ounce is less than the Troy 
ounce in the proportion of 72 to 79 ; though 
the pound is greater, Encyc. Anier. art. 
Avoir du pois. For the derivation of this 
phrase, see Harr, on the Stat, 206. Sec 
the Report of See rotary of State of the United 
States to the Senate, February 22d, 1821, 
pp. 44, 72, 76, 79, 81, 87, for a learned 
exposition of tlie whole subject. 

AVOUOlIElt. The call which the ten¬ 
ant makes on another who is bound to him by 
warranty to come into court, either to defend 
the right against the demandant, or to yield 
him other land in value. 2 Tho. Co. Lit. 304. 

AVOW or AD VOW, practice . Signifies 
to justify or maintain an act formerly done. 
For example, when replevin is brought for 
a thing distrained, and the distrainer justi¬ 
fies the taking, he is said to avow. Termes 
de hi Lev. This word also signifies to bring 
forth anything. Formerly when a stoleu 
thing was found in the possession of any 
one, he was bound advocare , i. e. to produce 
the seller from whom he alleged he had 
bought it, to justify the sale, and so on till 
they found the thief. Afterwards the word 
was taken to mean anything which a man 
admitted to be his own or done by hiui, and 
in this sense it is mentioned in Fleta, lib. 1, 
c. 5, par 4. Cunn. Diet. h. t. 

AVOWANT, practice^ pleading. One 
who makes an avowrv. 

AVOWEE, eccl. law. An advocate of a 
church benefice. 

AVOWRV, pleading. An avowry is 
where the defendant in an action of replevin, 
avows the taking of the distress in his own ; 
right, or in right of his wife, and sets forth 
the cause of it, a< for arrears of rent, damage 
done, or the like. Lawes on PL 35; Hamm. 
N. P. 464; 4 !>ouv. Inst. n. 3571. 

2. An avowrv is sometimes said to be in 
the nature of an action or of a declaration, 
i\ \ \ privity of estate is necessary. Co. Lit. 
3-F 1 a; 1 Serg. & R. 170—1. There is no 
£ moral issue upon an avowry and it cannot 
be ^traversed cumulatively. 5 Serg. & It. 

3 1 7. Alienation cannot be replied to it 
without notice : for the tenure is deemed to 
exist fur the purposes of an avowry till notice 
ho given of the alienation. Ham. Parties 
131 -2: Ham. X. P. 398,426. 

AVOWTERER, En g. law. An adul¬ 
terer with whom a married woman continues 
in adultorv. T. L. 

AVOWTRY, Eng. law. The crime of 
adultery. 


AVULSION. Where, by the immediate 
and manifest power of a river or stream, the 
soil is taken suddeuly from one man’s estate 
and carried to another. In such case tin* 
property belongs to the first owner. An 
acquiescence on his part, however, will in 
time entitle the owner of the land to which 
it is attached to claim it as his own. Bract. 
221 ; Ilarg. Tracts, De jure mar is, &c. ; 
Toull. Dr. Civ. Fr. tom. 3, p. 10(>; 2 1>1. 
Com. 262; Schultes on Aq. Rights, 115 to 
138. Avulsion differs from alluvion (q. v.) 
in this, that in the latter case the change of 
the soil is gradual and imperceptible. 

AVUS. Graudfather. This term is 
used in making genealogical tables. 

AWAIT, crim. law. Seems to signify 
what is now understood by lying in wait, or 
way-laying. 

AWARD. The judgment of an arbi¬ 
trator or arbitrators on a matter submitted 
to him or them : arbitrium est judicium. The 
writing which contains such judgment is 
also called an award. 

2. The qualifications requisite to the 
validity of an award are, that it be conso¬ 
nant to the submission; that it be certain ; 
be of things possible to be performed, and 
not contrary to law or reason ; and lastly, 
that it be final. 

3. —1. It is manifest that the award must 
be confined within the powers given to the 
arbitrators, because, if their decisions ex¬ 
tend beyond that authority, this is an as¬ 
sumption of power not delegated, which 
cannot legally affect the parties. Kyd on 
Aw. 140; 1 Binn. 109; 13 Julius. 187 : 
Id. 271 ; 6 Johns. 13, 39 ; 11 Johns. 133: 

2 Mass. 164 ; 8 Mass. 399 ; 10 Mass. 442 ; 
Caldw. on Arb. 98 ; 2 Ilarring. 347 ; 3 
Ilarring. 22; 5 Sm. & Marsh. 172; 8 N. 
II. Rep. 82 ; 6 Shepl. 251 ; 12 Gill Sc John 
456; 22 Pick. 144. If the arbitrators 
therefore, transcend their authority, their 
award pro tanto will be void ; but if the void 
part affect not the merits of the submission, 
the residue will be valid. 1 Wend. 326 ; 
13 John. 264; 1 Cowcu, 117 ; 2 Cowcn, 
638; 1 Greenl. 300 ; 6 Greenl. 247 ; 8 Mass. 
399 ; 13 Mass. 244 ; 14 Mass. 43 ; 0 Harr. 

<fc John. 10; Doddr. Eng. Lawyer, 168- 
176 ; Hardin, 326 : 1 Yeates, R. 513. 

4. —2. The award ought to be certain, 
and so expressed that no reasonable doubt 
can arise on the face of it, as to the arbi¬ 
trator’s meaning, or as to the nature and 
extent of the duties imposed by it on the 
parties. An example of such uncertainty 
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may be found in the following cases: An 
award, directing one party to bind himself 
in an obligation for the quiet enjoyment of 
lands, without expressing in what sum the 
obligor should be bound. 5 Co. 77 ; Roll, 
Arbit. Q 4. Again, an award that one 
should give security to the other, for the 
payment of a sum of money, or the per¬ 
formance of any particular act, when the 
kind of security is not specified. Vin. Ab. 
Arbitr. Q 12 ; Com. Dig. Arbitrament, E 
11; Kyd on Aw. 194 ; 3 S. & R. 340 : 9 
John. 43 ; 2 Halst. 90 ; 2 Caines, 235 : 3 
Ilarr. & John. 383 ; 3 Ham. 266; 1 Pike, 
206 ; 7 Mete. 316 ; 5 Sm. & Marsh. 712 : 
13 Verm. 53 ; 5 Blackf. 128 j 2 Hill, 75 ; 
3 Harr. 442. 

5. —3. It must be possible to be per¬ 
formed, be lawful and reasonable. An 
award that could not by any possibility be 
performed, as if it directed that the party 
should deliver a (Joed not in his possession, 
or pay a sum of money at a day past, it 
would of course be void. Rut the award 
that the party should pay a sum of money, 
although he might not then be able to do 
so, would be binding. The award must not 
direct anything to be done contrary to law, 
such as the performance of an act which 
would render the party a trespasser or a 
felon, or would subject him to an action. 
It must also be reasonable, for if it be of 
things nugatory in themselves, and offering 
no advantage to either of the parties, it 
cannot be enforced. Kirby, 253. 

6. — 4 . The award must be final ; that 


is, it must conclusively adjudicate all thu 
matters submitted. 1 Dali. 173 ; 2 Yeatcs. 
539 ; 4 Rawle, 304 *, 1 Caines, 304 ; 2 
Harr. & Gill, 67 ; Charlt. 289 ; 3 Pike, 
324; 3 Harr. 442 ; 1 P. S. R. 395 ; 4 
Blackf. 253 ; 11 Wheat. 446. But if the 
award is as final as, under the circum¬ 
stances of the case it might be expected, it 
will be considered as valid. Coin. Di<r. 
Arbitrament, E 15. As to the form , the 
award may be by parol or by deed, but in 
general it must be made in accordance with 
the provisions and requirements of the sub¬ 
mission. (q. v.) Vide, generally, Kyd on 
Awards, Index, h. t.; Caldwell on Arbitra¬ 
tions, Index, h. t.; Dane’s Ab. c. 13 ; Com. 
Dig. Arbitrament, E ; Id. Chancery, 2 K 
1, &c.; 3 Vin. Ab. 52, 372 ; 1 Vcrn. 158 ; 
15 East, R. 215 ; 1 Ves. Jr. 364; 1 Saund. 
326, notes 1, 2, and 3; Wats, on Arbitra¬ 
tions and Awards: 3 Bouv. Inst. n. 2402 
to 2500. 

AWM, or AUME. An ancient measure, 
used in measuring Rhenish wdnes ; it con¬ 
tained forty gallons. 

AY ANT CAUSE, French law . This 
term, which is used in Louisiana, signifies 
one to whom a right has been assigned, 
either by will, gift, sale, exchange, or the 
like. An assignee. An ay ant cavse differs 
from an heir who acquires the right by in¬ 
heritance. 8 Toull. n. 245. 

AYUNTAMIENTO, Spanish law . A 
congress of persons ; the municipal eouncil 
of a city or town. 1 White’s Coll. 416 ; 
12 Pet. 442, notes. 


B. 


BACHELOR. The first degree taken 
at the universities in the arts and sciences, 
as bachelor of arts, &c. It is called, in 
Latin, Baccalaureus , from bacalvs , or bacillus , 
a staff, because a staff was given, by way of 
distinction, into the hands of those who had 
completed their studies. Some, however, 
have derived the word from baccalaura , 
others from bas chevalier , as designating 
young squires who aspire to the knight¬ 
hood. (Dupin.) But the derivation, of the 
word is uncertain. 

BACK-BOND. A bond given by one 


to a surety, to indemnify such surety in 
case of loss. In Scotland, a back-bond is 
an instrument which, in conjunction with 
another which gives an absolute disposi¬ 
tion, constitutes a trust. A declaration of 
trust. 

BACK-WATER. That water in a 
stream which, in consequence of some ob¬ 
struction below, is detained or checked m 
its course, or reflows. 

2. Every riparian owner is entitled to 
the benefit of the water in its natural state. 
Whenever, therefore, the owner of land 
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dams or impedes the water in such a man¬ 
ner as to back it on his neighbor above, he 
is liable to an action ; for no one has a right 
to alter the level of the water, cither where 
it enters, or whore it leaves his property. 

9 Co. 59; l B. £ Aid. 258 ; 1 Wils. 11. 
178 : 6 East, R. 203 ; 1 S. & Stu. 190 ; 4 
Pav, R. 244 : 7 Cowcn, 11. 266 ; 1 Rawlc, 
R, 218 ; 5 X. II. Rep. 232; 9 Mass. R. 
316 ; 7 Pick. U. 198 ; 4 Mason, R. 400 ; 

1 Rawle, R. 27; 2 John. Ch. R. 162, 
463; 1 Ooxc’s R. 460. Vide Dam; In¬ 
undation: Water-course; and 5 Ohio R. 
322. 

BACKING, crim. law practice. Backing 
a warrant occurs whenever it becomes neces¬ 
sary to execute it out of the jurisdiction of 
the magistrate who granted it; as when an 
offender escapes out of the county in which 
he committed the offence with which lie is 
charged, into another county. In such a 
oase, a magistrate of the county in which 
the offender may be found, endorses, or 
writes his name on. the back of the warrant, 
and thereby gives authority to execute it 
within his jurisdiction. This is called back¬ 
ing the warrant . This may be repeated 
from county to county, if necessary. 

BACKSIDE, estates . In England this 
term was formerly used in conveyances and 
even in pleadings, and is still adhered to 
with reference to ancient descriptions in 
deeds, in continuing the transfer of the 
same property. It imports a yard at the 
back part of, or behind a house, and be¬ 
longing thereto: but although formerly 
used in pleadings, it is now unusual to 
adopt it, and the word yard is preferred. 

1 Chitty’s Pr. 177 ; 2 Ld. Raym. 1399. 

BADGE. A mark or sign worn by some 
persons, or placed upon certain things for 
the purpose of designation. Some public offi- j 
cers, as watchmen, policemen, and the like, 
are required to wear badges that they may be 
readily known. It is used figuratively when 
we say, possession of personal property by 
the seller, is a badge of fraud. 

BAGGAGE. Such articles as are car¬ 
ried by a traveller; luggage. Every thing 
which a passenger carries with him is not 
baggage. Large sums of money, for ex- 
ample, carried in a travelling trunk, will 
not be considered baggage, so as to render 
the carrier responsible. 9 Wend. R. 85. 
But a watch deposited in his trunk is a 
part of his baggage. 10 Ohio, R. 145. 
See, as to what is baggage, 6 Hill, R. 586; 
5 Rawle, 188, 189 ; 1 Pick. 50. 


2. In general a common carrier of pas¬ 
sengers is responsible for baggage, if lost, 
though no distinct price be paid for trans¬ 
porting it, it being included in the passen¬ 
ger’s fare. Id. The carrier’s responsibility 
for the baggage begins as soon as it has 
been delivered to him, or to his servants, or 
to some other person authorized by him to 
receive it. Then the delivery is complete. 
The risk and responsibility of the carrier is 
at an end as soon as he has delivered the 
baggage to the owner or his agent; and if 
an offer to deliver it be made at a proper 
time, the carrier will be discharged from 
responsibility, as such ; yet, if the bag¬ 
gage remain in his custody afterwards, 
lie will hold as bailee, and be responsible 
for it according to the terms of such 
bailment. 3 Dana, R. 92. Vide Common 
Carriers . 

3. By the act of congress of March 2, 
1799, sect. 46,1 Story’s L. U. S. 612, it is 
declared that all wearing apparel and other 
personal baggage, &c., of persons who shall 
arrive in the United States, shall be free 
and exempted from duty. 

BAIL, practice , contracts . By bail is 
understood sureties, given according to law, 
to insure the appearance of a party iH 
court. The persons who become surety are 
called bail. Sometimes the term is applied, 
with a want of exactness, to the security 
given by a defendant, in order to obtain a 
stay of execution, after judgment, in civil 
cases. Bail is either civil or criminal. 

2. —1. Civil bail is that which is entered 
in civil cases, and is common or special ; 
bail below or bail above. 

3. Common bail is a formal entry of 
fictitious sureties in the proper office of the 
court, which is called filing common bail to 
the action. It is in the same form as special 
bail, but differs from it in this, that the 
sureties are merely fictitious, as John Doe 
and Richard Roe: it has, consequently, 
none of the incidents of special bail. It is 
allowed to the defendant only when he has 
been discharged from arrest without bail, 
and it is necessary in such cases to perfect 
the appearance of the defendant. Steph. 
PI. 56, 7; Grab. Pr. 155; Highin. od 
B ail 13. 

4. Special bail is an undertaking by one 
or more persons for another, before some 
officer or court properly authorized for that 
purpose, that he shall appear at a certain 
time and place to answer a certain charge to 
be exhibited against him. The essential 
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qualifications to enable a person to become 
bail, arc that he must be, L a freeholder or 
housekeeper; 2. liable to the ordinary pro¬ 
cess of the court; 3. capable of entering 
into* a contract; and 4. able to pay the 
amount fur which he becomes responsible. 
1. lie must be a freeholder or housekeeper. 
(j. v.) *2 Chit. It. 96; 5 Taunt. 174; 
Lofft, 148: 3 Petersd. Ab. 104. 2. He 

must be subject to the ordinary process of 
the court; and a person privileged from 
arrest, either permanently or temporarily, 
will not be taken. 4 Taunt. 249 ; 1 D. & 
It. 127 ; 2 Marsh. 232. 3. He must be 

competent to enter into a contract; a feme 
covert, an infant, or a person non compos 
mentis, cannot therefore become bail. 4. 
He must be able to pay the amount for 
which he becomes responsible. But it is 
immaterial whether his property consists of 
real or personal estate, provided it be his 
own, in his own right; 3 Pctcrd. Ab. 19G: 
2 Chit. Rep. 97 ; 1J. Price, 158; and be 
liable to the ordinary process of the law; 4 
Burr. 2526; though this rule is not in¬ 
variably adhered to, for when part of the 
property consisted of a ship, shortly ex¬ 
pected, bail was permitted to justify in re¬ 
spect of such property. 1 Chit. R. 286, n. 
As to the persons who cannot be received 
because they are not responsible, see 1 
Chit. R. 9, 116; 2 Chit. R. 77, 8; Lofft, 
72, 184; 3 Petersd. Ab. 112; 1 Chit. R. 
309, n. 

5. Bail below. This is bail given to 
the sheriff in civil cases, when the defendant 
is arrested on bailable process; which is 
done by giving him a bail bond ; it is so 
called to distinguish it from bail above . (q. 
v.) The sheriff is bound to admit a man to 
bail, provided good and sufficient sureties 
be tendered, but not otherwise. Stat. 23 
H. VI. c. 9, a. 1). 1444 ; 4 Anne, c. 16, § 
20; B. N. P. 224; 2 Term llcp. 560. 
The sheriff, is not, however, bound to de¬ 
mand bail, and may, at his risk, permit the 
defendant to be at liberty, provided he will 
appear, that is, enter bail above, or sur¬ 
render himself in proper time. 1 Sell. Pr. 
126, et seq. The undertaking of bail be¬ 
low is, that the defendant will appear or put 
in bail to the action on the return day of 
the writ. 

6. Bail above , is putting in bail to the 
action, which is an appearance of the de¬ 
fendant. Bail above are bound either to 
satisfy the plaintiff his debt and costs, or to 
surrender the defendant into custody, pro¬ 


vided judgment should be against him and 
he should fail to do so. Sell. Pr. 137. 

7. It is a general rule that the defend¬ 
ant having been held to bail, in civil cases, 
cannot be held a second time for the same 
cause of action. Tidd’s Pr. 184; Grab. 
Pr. 98: Troub. & Hal. 44; 1 Ycates, 206; 
8 Vcs. Jur. 594. See Auter action Pendent; 
Lis pendens . 

8. —2. Bail in criminal cases is defined 
to be a delivery or bailment of a person to 
sureties, upon their giving, together with 
himself, sufficient security for his appear¬ 
ance, he being supposed to be in their 
friendly custody, instead of going to prison. 

9. The Constitution of the United States 
directs that u excessive bail shall not be 
required.” Amend, art. 8. 

10. By the acts of congress of Sep¬ 
tember, 24, 1789, s. 33, and March 2, 
1793, s. 4, authority is given to take bail 
for any crime or offence against the United 
States, except where the punishment is 
death, to any justice or judge of the United 
States, or to any chancellor, judge of the 
supreme or superior court, or first judge of 
any court of common pleas, or mayor of any 
city of any state, or to any justice of the 
peace or other magistrate of any state, 
where the offender may be found ; the re¬ 
cognizance taken by any of the persons 
authorized, is to be returned to the court 
having cognizance of the offence. 

11. When the punishment by the laws 
of the United States is death, bail can be 
taken only by the supreme or circuit court, 
or by a judge of the district court of the 
United States. If the person committed 
by a justice of the supreme court, or by the 
judge of a district court-, for an offence not 
punishable with death, shall, after com¬ 
mitment, offer bail, any judge of the su¬ 
preme or superior court of law, of any state, 
(there being no judge of the United States 
in the district to take such bail,) may admit 
such person to bail. 

12. Justices of the peace have in gene¬ 
ral power to take bail of persons accused; 
and, when they have such authority, they 
arc required to take such bail. There are 
many cases, however, under the laws of the 
several states, as well as under the laws of 
the United States, as above mentioned, 
where justices of the peace cannot take 
bail, but must commit; and, if the accused 
offers bail, it must be taken by a judge oi 
other officer lawfully authorized. 

13. In Pennsylvania, for example, in 
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cases of murder, or when the defendant is 
charged with the stealing of any horse, mare, 
or gelding, on the direct testimony of one 
witness ; or shall be taken having posses¬ 
sion of such horse, marc, or gelding, a jus¬ 
tice of the peace cannot admit the party to 
bail. 1 Smith's L. of Pa. 581. 

14. In all cases where the party is ad¬ 
mitted to bail, the recognizance is to be 
returned to the court having jurisdiction of 
the offence cha rged. Vide Act of God; 
Arrest; Aider action pendent; Death; Lis 
pendens. 

Bail bond, practice , contracts. A spe¬ 
cialty by which the defendant and other 
persons, usually not less than two, though 
the sheriff may take only one, become 
bound to the sheriff in a penalty equal to 
that for which bail is demanded, conditioned 
for the -due appearance of such defendant 
to the legal process therein described, and 
by which the sheriff has been commanded 
to arrest him. It is only where the de¬ 
fendant is arrested or in the custody of the 
sheriff, under other than final process, that 
the sheriff can take such hond. On this 
bond being tendered to him, which he is 
compelled to take if the sureties are good, 
he must discharge the defendant. Stat. 23 
II. VI. e. 9. 

2. With some exceptions, as for ex¬ 
ample, where the defendant surrenders ; 5 
T. 11. 754: 7 T. R. 123; 1 East, 387 ; 1 
Bos. & Pull. 326 ;. nothing can be a per¬ 
formance of the condition of the bail bond, 
but putting in bail to the action. 5 Burr. 
2683. 

3. The plaintiff has a right to demand 
from the sheriff an assignment of such bond, 
so that he may sue it for his own benefit. 
4 Ann. c. 16, § 20 ; Wats, on Sheriff, 99 ; 
1 Sell. Pr. 126, 174. For the general re¬ 
quisites of a bail bond, see 1 T. R. 422 ; 2 
T. R. 569; 15 East, 320; 2 Wils. 69; 6 
T. R. 702; 9 East, 55; 5 D. & R. 215 ; 
4 M. Sc S. 338 ; 1 Moore, R. 514; 6 Moore, 
R. 264; 4 East, 508 ; Hurls, on Bonds, 
56 ; U. S. Big. Bail V. 

Bail piece A certificate given by a 
judge or the clerk of the court, or other 
person authorized to keep the record, in 
which it is certified that A B, the bail, be¬ 
came bail for (’ I), the defendant, in a cer¬ 
tain sum, and in a particular case. It was 
the practice, formerly, to write these certi¬ 
ficates upon small pieces of parchment, in 
the following form: (See 3 Bl. Com. Ap* 
pendix.) 


In the Court of-, of the Term 

of-, in the year of our Lord,-. 

City and County of -, ss. 

Theunis Thew is delivered to bail upon 
the taking of his body, to Jacobus Vanzant, 

of the city of -, merchant, and to John 

Doe, of the same city, yeoman. 

Smith, jr. ( At the suit of 
Attor'y for Deft . { Philip Carswell. 

Taken and acknowledged the — day of 
—, A. D.-, before me. 1). EL 

2. As the bail is supposed to have the 
custody of the defendant, when he is armed 
with this process, he may arrest the latter, 
though he is out of the jurisdiction of the 
court in which he became bail, and even in 
a different state. 1 Baldw. 578 ; 3 Com. 
84, 421; 2 Yeates, 263; 8 Pick. 138 ; 7 
John. 145 ; 3 Bay, 485. The bail may take 
him even while attending court as a suitor, 
or any time, even on Sunday. 4 Yeates, 123; 
4 Conn. 170. He may break even an outer 
door to seize him; and command the assistance 
of the sheriff or other officers ; 8 Pick. 138 ; 
and depute his power to others. 1 John. Cas. 
413; 8 Pick. 140. See 1 Scrg. & R. 311. 

BAILABLE ACTION. One in which 
the defendant is entitled to be discharged 
from arrest, only upon giving bail to answer. 

Bailable process. Is that process by 
which an officer is required to arrest a per¬ 
son, and afterwards to take bail for his ap¬ 
pearance. A capias ad respondendum is bail¬ 
able, but a capias ad satisfaciendum is not. 

BAILEE, contracts . One to whom goods 
are bailed. 

2. His duties are to act in good faith; 
he is bound to use extraordinary diligence 
in those contracts or bailments, where he 
alone receives the benefit, as in loans ; he 
must observe ordinary diligence of those 
bailments, which are beneficial to- both par¬ 
ties, as hiring; and he will be responsible 
for gross negligence in those bailments 
which are only for the benefit of the bailor, 
as deposit and mandate. Story’s Bailm. § 
17, 18, 19. He is bound to return the pro¬ 
perty as soon as the purpose for which it 
was bailed shall have been accomplished. 

3. He has generally a right to retain 
and use the thing bailed, according to the 
contract, until the object of the bailment 
shall have been accomplished. 

4. A bailee with a mere naked authority, 
having a right to remuneration for his 
trouble, but coupled with no other interest, 
may support trespass for any injury, amount¬ 
ing to a trespass, done while he was in the 
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actual possession of the thing. 4 Bouv. 
Inst. n. 3608. 

Bailiff, account render. A bailiff is a 
person who has, by delivery, the custody and 
administration of lands or goods for the 
benefit of the owner or bailor, and is liable to 
render an account thereof. Co. Lit. 271 ; 

2 Leon. 245 ; 1 Mall. Ent. 65. The word 
is derived from the old French word bailler , 
to bail, that is, to deliver. Originally, the 
word implied the delivery of real estate, as 
of land, woods, a house, a part of the fish 
in a pond ; Owen, 20 ; 2 Leon. 194; 
Keilw. 114 a, b; 37 Ed. III. 7; 10 II. 
VII. 7, 30 ; but was afterwards extended 
to goods and chattels. Every bailiff is a 
receiver, but every receiver is not a bailiff. 
Hence it is a good plea that the defendant 
never was receiver, but as bailiff. 18 Ed. 
III. 16. See Cro. Eliz. 82—3 ; 2 Anders. 
62-3, 96-7 ; F. N. B. 134 F ; 8 Co. 48 a, b. 

2. From a bailiff is required administra¬ 

tion, care, management, skill. lie is, there¬ 
fore, entitled to allowance for the expense 
of administration, and for all things done 
in his office, according to his own judgment, 
without the special direction of his principal, 
and also for casual things done in the com¬ 
mon course of business: 1 Mall. Ent. 65, 
(4) 11 ; 1 llolle, Ab. 125, 1, 7 ; Co. Lit. 
89 a; Com. Dig. E 12 ; Bro. Ab. Acc. 18 ; 
Lucas, Rep. 23 ; but not for things foreign 
to his office. Bro. Ab. Acc. 26, 88 ; Plowd. 
282 b, 14 ; Com. Dig. Acc. E 13 ^ Co. Lit. 
172; 1 Mall. Ent. 65, (4) 4. Whereas, 

a mere receiver, or a receiver who is not, 
also a bailiff, is not entitled to allowance i 
for any expenses. Bro. Ab. Acc. 18; 1 
Mall. Ent. 66, (4) 10 ; 1 Roll. Ab. 118 ; 
Com. Dig. E 13 ; 1 Dali. 340. 

3. A bailiff may appear and plead for his 

principal in an assize; “ and his plea com¬ 
mences ” thus, “ J. S., bailiff 1 of T. N., 
comes,” &c., not u T. N., by his bailiff, J. 
S., comes,” &c. 2 Inst. 415 ; Keilw. 117 

b. As to what matters he may plead, see 
2 Inst. 414. 

BAILIFF, office . Magistrates who for¬ 
merly administered justice in the parlia¬ 
ments or courts of France, answering to the 
English sheriffs as mentioned by Bracton. 
There are still bailiffs of particular towns in 
England ; as the bailiff of Dover Castle, 
Ac., otherwise bailiffs are now only officers 
or stewards, &c.; as Bailiffs oj libeiiies, 
appointed by every lord within his liberty, 
to serve writs, &c. Bailiff errent or itene¬ 
rant ^ appointed to go about the country 


for the same purpose. Sheriff's bailiffs 
sheriff’s officers to execute writs ; these are 
also called bound bailiffs , because they are 
usually bound in a bond to the sheriff for 
the due execution of their office. Bailiffs 
of court, baron , to summon the court, Ac. 
Bailiffs of husbandry , appointed by private 
persons to collect their rents and manage 
their estates. Water bailiffs , officers in 
port towns for searching ships, gathering 
tolls, Ac. Bac. Ab. h. t. 

BAILMENT, contracts. This word is 
derived from the French, bailie r, to deliver. 
2 Bl. Com. 451 ; Jones’ Bailm. 90 ; Story 
on Bailm. c. 1, § 2. It is a compendious 
expression, to signify a contract resulting 
from delivery. It has been defined to be a 
delivery of goods on a condition, express or 
implied, that they shall be restored by the 
bailee to the bailor, or according to his di¬ 
rections, as soon as the purpose for which 
they are bailed shall be answered. 1 Jones’ 
Bailm. 1. Or it is a delivery of goods in 
trust, on a contract either expressed or im¬ 
plied, that the trust shall be duly executed, 
and the goods redelivered, as soon as the time 
or use for which they were bailed shall have 
elapsed or be performed. Jones’Bailm. 117. 

2. Each of these definitions, says Judge 
Story, seems redundant and inaccurate if it 
be the proper office of a definition to include 
those things only which belong to the genua 
or class. Both these definitions suppose 
that the goods are to be restored or rede¬ 
livered ; but in a bailment for sale, as upon 

I a consignment to a factor, no redclivcry is 
! contemplated between the parties. In some 
cases, no use is contemplated by the bailee; 
in others, it is of the essence of the con¬ 
tract : in some cases .time is material to 
terminate the contract; in others, time is 
necessary to give a new accessorial right. 
Story on Bailm. c. 1, § 2. 

3. Mr. Justice Blackstone has defined 
a bailment to be a delivery of goods in trust, 
upon a contract, either expressed or implied, 
that the trust shall be faithfully executed 
on the part of the bailee. 2 Bl. Com. 451. 
And in another place, as the delivery of 
goods to another person for a particular use. 
2 Bl. Com. 395. Vide Kent’s Ccimn. 
Lect. 40, 437. 

4. Mr. Justice Story says, that a bail¬ 
ment is a delivery of a thing in trust for 
some special object or purpose, and upon a 
contract, express or implied, to conform to 
the object or purpose of the trust. Story 
on Bailm. c. 1, § 2. This corresponds very 
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nearly with the definition of Merlin. Vide 
Repertoire, mot Bui. 

5. Bailments are divisible into three 
kinds: 1. Those in which the trust is for 
the benefit of the bailor, as deposits and 
mandates. 2. Those in which the trust is 
or the benefit of the bailee, as gratuitous 
oans for use. 3. Those in which the trust 
is for the benefit of both parties, as pledges 
or pawns, and hiring and letting to hire. 
See Deposit: Hire: Loans; Mandates; and 
Pledges. 

C. Sir William Jones has divided bail¬ 
ments into five sorts, namely : 1. Depositum, 
or deposit. 2. Mandatum, or commission 
without recompense. 3. Commodatum, or 
loan for use, without pay. 4. Pignori ac- 
ceptum, or pawn. 5. Locatum, or hiring, 
which is always with reward. This last is 
subdivided into, 1. Locatio rci, or hiring, 1 
by which the hirer gains a temporary use of ■< 
the thing. 2. Locatio operis faciendi, when | 
something is to be done to the thing de- [ 
livered. 3. Locatio operis mercium vehen- 
darum, when the thing is merely to be car¬ 
ried from one place to another. Sec these 
several words. 

As to the obligations and duties of bailees 
in general, sec Diligence and Story on 
Bailm. c. 1 ; Chit, on Cont. 141 : 3 John. 
R. 170: 17 Mass. R. 479; 5 Day, 415; 

1 Conn. Rep. 487 : 10 Johns. R. 1, 471 ; 
12 Johns. R. 144, 232 ; 11 Johns. R. 107; 
15 Johns. R. 39 ; 2 John. C. R. 100 ; 2 
Caines’ Cas. 189 ; 19 .Johns. R. 44; 14 
John. R. 175: 2 Halst. 108 ; 2 South. 
738 ; 2 Harr. & M’Hen. 453 ; 1 Rand. 3; 

2 Hawks, 145 ; 1 Murphy, 417 ; 1 Hayw. 
14; 1 Rep. Con. Ct. 121, 186; 2 Rep t 
Con. Ct. 239; 1 Bay, 101; 2 Nott & 
M’Cord, 88, 489; 1 Browne, 43, 176; 2 
Binn. 72 ; 4 Binn. 127; 5 Binn. 457 ; 6 
Rinn. 1296 Serg. & Rawle, 439 ; 8 Serg. 
& Rawle, 500, 533; 14 Serg. & R. 275; 
Bac. Ab. h. t.; 1 Bouv. Inst. n. 978-1099. 

BAILOR, contracts . He who bails a 
thing to another. 

2. The bailor must act with good faith 
towards the bailee; Story’s Bailm. § 74, 
76, 77 ; permit him to enjoy the thing bailed 
according to contract; and, in some bail¬ 
ments, as hiring, warrant the title and pos¬ 
session of the thing hired, and probably, to 
keep it in suitable order and repair for the 
purpose of the bailment. Id. § 388—392. 
Vide Inst. lib. 3, tit. 25. 

BAILIWICK. The district over which 
a sheriff has jurisdiction; it signifies also 


the same as county, the sheriff’s bailiwick 
extending over the county. 

2. In England, it signifies generally 
| that liberty which is exempted from the 
sheriff of the county over which the lord of 
the liberty appoints a bailiff. Vide Wood’s 
Inst. 20G. 

BAIR-MAN, Scottish law. A poor in¬ 
solvent debtor left bare. 

BAIRN’S PART, Scottish law . Chil¬ 
dren’s part; a third part of the defunct’s 
free movables, debts deducted, if the wife 
survive, and a half if there be no relict. 

BALANCE, com . law. The amount 
which remains due by one of two persons, 
who have been dealing together, to the 
other, after the settlement of their accounts. 

2. In the case of mutual debts, the 
balance only can be recovered by the as¬ 
signee of an insolvent, or the executor of a 
deceased person. But this mutuality must 
have existed at the time of the assignment by 
the insolvent,'or at the death of the testator. 

3. The term genen'al balance is some¬ 
times used to signifv the difference which is 
due to a party claiming a lien on goods in 
his hands, for work or labor done, or money 
expended in relation to those and other 
goods of the debtor. 3 B. & P. 485; 3 
Esp. R. 268. 

Balance Sheet. A statement made by 
merchants and others to show the true state 
of a particular business. A balance sheet 
should exhibit all the balances of debits 
and credits, also the value of merchandize, 
and the result of the whole. Vide Bilan . 

Balance of trade, com. law . The 
difft rence between the exports and importa¬ 
tions between two countries. The balance 
of trade is against that country which has 
imported more than it has exported, for 
which it is debtor to the other country. 

BALIVA. A bailiwick or jurisdiction. 
BALI VO AMOVENDO, Eng . practice . 
A writ to remove a bailiff out of his office. 

BALL AST AGE, mar. law. A toll paid 
for the privilege of taking up ballast from 
the bottom of the port. This arises from 
the property in the soil. 2 Chit. Com. 
Law, 16. 

BALLOT, government. A diminutive 
ball, i. e. a little ball used in giving votes; 
the act itself of giving votes. A little ball 
or ticket used in voting privately, and, for 
that purpose, put into a box, (commonly 
called a ballot-box,) or into some other con¬ 
trivance. 

BALNEARII, civil law< Stealers of 
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the clothes of persons who were washing in 
the public baths. Big. 47,17; 4 Bl. Com. 
239 ; Calvini Lex. Jurid. 

BAN. A proclamation, or public notice; 
any summons or edict by which a thing is 
forbidden or commanded. Vide Bans of 
Matrimony; Proclamation; Cowell’s Interp. 

BANC or BANK. The first of these is 
a French word signifying bench, pronounced 
improperly bank, 1. The scat of judgment, 
as banc le roy , the king's bench ; banc le 
common pleas , the bench of common pleas. 

2. The meeting of all the judges or such as 
may form a quorum, as, the court sit in 
banc . Cowell's Interp. 

BANCO. A commercial term, adopted 
from the Italian, used to distinguish bank 
money from the common currency; as $1000, 
banco, 

BANDIT. A man outlawed : one who 
is said to be under ban. 

BANE. This word was formerly used to 
signify a malefactor. Bract. 1. 2, t. 8, c.l. 

BANISHMENT, crim, law, A punish¬ 
ment inflicted upon criminals, by compelling 
them to quit a city, place, or country, for a 
specified period of time, or for life. Vide 
4 Dali. 14. Deportation; Relegation . 

BANK, com, law . 1. A place for the 

deposit of money. 2. An institution, gene¬ 
rally incorporated, authorized to receive 
deposits of money, to lend money, and to 
issue promissory notes, usually known by 
the name of bank notes. 3. Banks are 
said to be of three kinds, viz: of deposit, of 
discount , and of circulation; they generally 
perform all these operations. Vide Mete. 
& Perk. Dig. Banks and Banking. 

Bank book, commerce, A book which per¬ 
sons dealing with a bank keep, in which the 
officers of the bank enter the amount of money 
deposited by them, and all notes or bills de¬ 
posited by them, or discounted for their use. 

Bank note, contracts . A bank note 
resembles a common promissory note, (q. v.) 
issued by a bank or corporation authorized 
to act as a bank. It is in fact a promissory 
note, but such notes are not, for many pur- 
Doses, to be considered as mere securities 
for money; but are treated as money, in 
the ordinary course and transactions of 
ousiness, by the general consent of man¬ 
kind ; and, on payment of them, when a 
receipt is required, the receipts are always 
given as for money, not as for securities or 
notes. 1 Burr. R. 457 ; 12 John. R. 200; 
l John. Ch. R. 231; 9 John. R. 120; 19 
John. 144; 1 Sch. & Lef. 318, 319; 11 


Ves. G62; 1 Roper, Leg. 3; 1 Ham. IL 
189, 524 , 15 Pick. 177 ; 5 G. k John. 53 ; 

3 Hawks, 328; 5 J. J. Marsh. 643. 

2. Bank notes are assignable by de¬ 
livery. Rep. Temp. Hard. 53 ; 9 East, R. 
48 ; 4 East, R. 510; Dougl. 286. The 
holder of a bank note is prima facie entitled 
to prompt payment of it, and cannot be af¬ 
fected by the fraud of any former holder in 
obtaining it, unless evidence be given to 
bring it home to his privity. 1 Burr. 452; 

4 Rawle, 185; 13 East, R. 135; Banc’s 
Ab. Index, li. t.; Pow. on Mortg. Index, 
li. t.; U. S. Dig. h. t. Vide Bouv. Inst. 
Index, h. t.; Note; Promissory note; Re- 
issuable note, 

3. They cannot be taken in execution. 
Cunning, on Bills, 537 ; Ilardw. Cases, 53; 
1 Arch. Pr. 268 ; 1 Wils. Rep.; 9 Cro. Eliz. 
746, pi. 25 

Bank 6T0CK. The capital of a bank. It 
is usually divided in shares of a certain 
amount. This stock is generally transferable 
on the books of the bank, and considered as 
personal property. Vide Stock . 

BANKER, com, law, A banker is one 
engaged in the business of receiving other 
persons’ money on deposit, to be returned 
on demand ;—discounting other persons’ 
notes, and issuing his own for circulation . 
one who performs the business usually 
transacted by a bank. Private bankers are 
generally not permitted. 

2. The business of bankers is generally 
performed through the medium of incorpo¬ 
rated banks. 

3. A banker may be declared a bank 
rupt by adverse proceedings against him. 
Actof Congress of 19th Aug. 1841. See 1 
Atk. 218 ; 2 II. Bl. 235 ; 1 Mont. B. L. 12. 

4. Amopg the ancient Romans there 
were bankers called argentarii, whose office 
was to keep registers of contracts between 
individuals, cither to loan money, or in re¬ 
lation to sales and stipulations. These 
bankers frequently agreed with the creditor 
to pay him the debt due to him by the 
debtor. Calvini Lex. Jurid. 

BANKERS’ NOTE, contracts. In Eng¬ 
land a distinction is made between bank 
notes, (q. v.) and bankers’ notes. The lat¬ 
ter are promissory notes, and resemble bank 
notes in every respect, except that they are 
given by persons acting as private bankers. 
6 Mod. 29; 3 Chit. Com. Law, 590; 1 
Leigh’s N. P. 338. 

BANKRUPT. A person who has done, 
or suffered some act to be done, which is by 
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law declared an act of bankruptcy; in such 
case he may be declared a bankrupt. 

2. It is proper to notice that there is 
much difference between a bankrupt and an 
insolvent. A man may be a bankrupt, and 
yet be perfectly solvent; that is, eventually 
able to pay all his debts; or, he may be 
insolvent, and, in consequence of not hav- j 
ing done, or suffered, an act of bankruptcy, 
he may not be a bankrupt. Again, the 
bankrupt laws are intended mainly to se¬ 
cure creditors from waste, extravagance, 
and mismanagement, by seizing the property ! 
out of the hands of the debtors, and placing 
it in the custody of the law; whereas the 
insolvent laws only relieve a man from im¬ 
prisonment for debt after lie has assigned' 
his property for the benefit of his creditors. 
Both under bankrupt and insolvent laws 
the debtor is required to surrender his pro¬ 
perty for the benefit of his creditors. Bank- ! 
rupt laws discharge the person from impri¬ 
sonment, and his property, acquired after 
his discharge, from all liabilities for his : 
debts ; insolvent laws simply discharge the 
debtor from imprisonment, or liability to 
be imprisoned, but his after-acquired pro¬ 
perty may be taken in satisfaction of his 
former debts. 2 Bell, Com. B. 6, part 1, 
c. 1, p. Iti2 ; 3 Ain. Jur. 218. j 

BANKRUPTCY. The state or condi¬ 
tion of a bankrupt. 

2. Bankrupt laws are an encroachment j 

upon the common law. The first in Eng- 1 
land was the stat. 34 and 35 H. VIII., c. | 
4, although the word bankrupt appears i 
only in the title, not in the body of the act. j 
The stat. 13 Eliz. c. 7, is the first that de¬ 
fines the term bankrupt, and discriminates 
bankruptcy from mere insolvency. Out of 
a great number of bankrupt laws passed 
from time to time, the most considerable 
are the statutes 13 Eliz. c. 7 ; 1 James I., 
c. 19; 21 James I., c. 19; 5 Geo. II., c. 
30. A careful consideration of these statutes 
13 sufficient to give an adequate idea of the 
system of bankruptcy in England. See 
Burgess on Insolvency, 202 -230. I 

3. The Constitution of the United States, 
art. 1, s. 8, authorizes congress to esta¬ 
blish an uniform rule of naturalization, and 
uniform laws on the subjpet of bankruptcies 
throughout the United States.” With the 
exception of a short interval during which 
bankrupt laws existed in this country, this 
power lay dormant till the passage of the 
act of 1841, since repealed. 

4. Any one of the states may pass a 


bankrupt law, but no state bankrupt or in¬ 
solvent law can be permitted to impair the 
obligation of contracts; nor can the several 
states pass laws conflicting with an act of 
congress on this subject; 4 Wheat. 122; 
and the bankrupt laws of a state cannot 
affect the rights of citizens of another state. 
12 Wheat. 11. 213. Vide 3 Story on the 
Const. § 1100 to 1110 ; 2 Kent, Com. 321; 
Serg. on Const. Law, 322; Rawle on the 
Const, c. 9 ; 6 Pet. 11. 348 ; Bouv. Inst. 
Index, h. t. Vide Bankrupt . 

BANKS OF RIVERS, estates . By this 
term is understood what retains the river 
in its natural channel, when there is the 
greatest flow of water. 

2. The owner of the bank of a stream, 
not navigable, has in general the right to 
the middle of the stream. Vide Riparian 
Proprietor)'. 

3. When by imperceptiblc.increa.se the 
banks on one side extend into the river, 
this addition is called alluvion, (q. v.) 
When the increase is caused by the sudden 
transfer of a mass of earth or soil from tho 
opposite bank, it is called an increase by 
avulsion . (q. v.) 

BANNITUS. One outlawed or banished. 
See Calvini Lex . 

BANS OF MATRIMONY. The giving 
public notice or making proclamation of a 
matrimonial contract, and the intended ce¬ 
lebration of the marriage of the parties in 
pursuance of such contract, to the end that 
persons objecting to the same, may have an 
opportunity to declare such objections before 
the marriage is solemnized. Potli. Du Ma¬ 
nage, partie 2, c. 2. Vide Ban. 

BAR, actions . A perpetual destruc¬ 
tion or temporary taking away of the action 
of the plaintiff. In ancient authors it is 
called exceptio perempioria . Co. Litt. 303 
b ; Stepli. PL Appx. xxviii. Loiscl (Insti¬ 
tutes Coutumieres, vol. ii. p. 204) says, 
“ Exceptions (in pleas) have been called 
bars by our ancient practitioners, because, 
being opposed, they arrest the party who 
has sued out the process, as in war (une 
barriere) a barrier arrests an enemy; and 
as there have always been in our tribunals 
bars to separate the advocates from the 
judges, the place where the advocates stand 
( pour parler) when they speak, has been 
called for that reason (barreau) the bar.” 

2. When a person is bound jn any 
action, real or personal, by judgment on 
demurrer, confession or verdict, he is bar¬ 
red, i. e. debarred, as to that or any otjier 
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action of the like nature or v.egree, for the 
same thing, forever ; for expedit reipublicx 
ut sit finis lifium. 

3. But there is a difference between real 
and personal actions. 

4. In personal actions , as in debt or 
account, the bar is perpetual, inasmuch as 
the plaintiff cannot have an action of a 
higher nature, and therefore in such actions 
he has generally no remedy, but by bring¬ 
ing a writ of error. Doct. Plac. 65 ; 6 Co. 
7, 8; 4 East, 507, 508. 

5. But if the defendant be barred in a 
veal action, by judgment on a verdict, de¬ 
murrer or confession, &c., he may still have 
an action of a higher nature, and try the 
same right again. Lawes, PI. 39, 40. 
See generally, Bac. Ab. Abatement, N; 
Plea in bar . Also the case of Outram v. 
Morewood, 3 East, Rep. 346-366; a lead¬ 
ing case on this subject. 

Bar, practice. A place in a court where 
the counsellors and advocates stand to make 
their addresses to the court and jury ; it is 
so called because formerly it was closed 
with a bar. Figuratively the counsellors 
and attorneys at law are called the bar ; 
the bar of Philadelphia, the New York bar. 

2. A place in a court having criminal 
jurisdiction, to which prisoners are called 
to plead to the indictment, is also called 
the bar. Vide Merl. Repert. mot Barreau, 
and Dupin, Profession d’Avocat, tom. i. p. 
451, for some eloquent advice to gentlemen 
of the bar. 

Bar, contracts . An obstacle or opposition. 

2. Some bars arise from circumstances, 
and others from persons. Kindred within 
the prohibited degree, for example, is a bar 
to a marriage between the persons related; 
but the fact that A is married, and cannot 
therefore marry B, is a circumstance which 
operates as a bar as long as it subsists ; for 
without it the parties might marry. 

Bar fee, Eng . law. A fee taken time 
out of mind by the sheriff for every prisoner 
who is acquitted. Bac. Ab. Extortion. 

BARBICAN. An ancient word to sig¬ 
nify a watch-tower. Barbicanage was money 
given for the support of a barbican. 

BARGAIN AND SALE, conveyancing , 
contracts . A contract in writing to convey 
lands to another person ; or rather it is the 
sale of a use therein. In strictness it is not 
an absolute conveyance of the seizin, as a 
feoffment. Watk. Prin. Conv. by Preston, 
190, 191. The consideration must be of 
money or moneys worth. Id. 237. 


2. In consequence of this conveyance a 
use arises to a bargainee, and the statute 
27 Henry VIII. immediately transfcis the 
legal estate and possession to him. 

3. A bargain and sale may be in fee ; 
for life, or for years. 

4. The proper and technical words of 
this conveyance are bargain and sale , but 
any other words that would have been 
sufficient to raise a use, upon a valuable 
consideration, before the statute, arc now 
sufficient to constitute a good bargain and 
sale. Proper words of limitation must, 
however, be inserted. Cruise Dig. tit. 32, 
c. 9; Bac. Ab. h. t.; Com. Dig. h. t.; and 
the cases there cited; Nels. Ab. h. t.; 2 
Bl. Com. 338. 

5. This is the most common mode of 
conveyance in the United States. 4 Kent, 
Com. 483 ; 3 Pick. R. 529 ; 3 N. H. Rep. 
260; 6 Harr. & John. 465; 3 Wash. C. C. 
Rep. 376 ; 4 Mass. R. 66 ; 4 Ycates, 11. 
295; 1 Yeates, R. 328; 3 John. R. 388; 
4 Cowcn’s R. 325; 10 John. R. 456, 505 ; 
3 N. H. Rep. 261 ; 14 John. R. 126 ; 2 
llarr. & John. 230; 2 Bouv. Inst. n. 2077-8. 

BARGAINEE. A person to whom a 
bargain is made : one w 7 ko receives the ad¬ 
vantages of a bargain. 

BARGAINOR. A person who makes 
a bargain, and who becomes bound to per¬ 
form it. 

BARGEMEN. Persons who own and 
keep a barge for the purpose of carrying 
the goods of all such other persons who 
may desire to employ them. They are 
liable as common carriers. Story, Bailm. 

\ 496. 

BARLEYCORN. A lineal measure, 
containing one-third of an inch. Dane’s 
Ab. c. 211, a. 13, s. 9. The barleycorn 
was the first measure, with its division aud 
multiples, of all our measures of length, 
superfices, and capacity. Id. c. 211, a. 
12, s. 2. 

BARN, estates. A building on a farm 
used to receive the crop, the stabling of 
animals, and other purposes. 

2; The grant or demise of a barn, with¬ 
out words superadded to extend its mean¬ 
ing, would pass no more than the barn 
itself, and as much land as would be 
necessary for its complete enjoyment. 4 
Serg. & Rawle, 342. 

BARON. This word has but one signi¬ 
fication in American law, namely, husband: 
we use baron and feme, for liusbaud and wife. 
And in this sense it is going out of use. 
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2. In England, .and perhaps some other 
countries, baron is a title of honor ; it is the 
first degree of nobility below a viscount. 
Vide Com. Dig. Baron and Feme; Bac. Ab. 
Baron and Feme; and the articles Hus¬ 
band; 'Marriage: B7/e. 

3. In the laws of the middle ages, baron 
or bets, (barn) signifies a great vassal; lord of 
a fief and tenant immediately from the king: 
and the words baronage, bar nog e and berner , 
signify collectively the vassals composing the 
court of the king; as Le rot et son bar nag e. 
The king and his court. See Spclman’s 
Glossary, verb. Baro. 

BARONS OF EXCHEQUER, Eng. law. 
The name given to the five judges of the 
Exchequer ; formerly these were barons of 
the realm, but now they are chosen from 
persons learned in the law. 

BARRACK. By this term, as used in 
Pennsylvania, is understood an erection of 
upright posts supporting a sliding roof, 
usually of thatch. 5 Whart. R. 429. 

BARRATOR, crimes. One who has 
been guilty of the offence of barratry. 

BARRATRY, ci'imes. In old law French 
baraty baratcrie , signifying robbery, deceit, 
fraud. In modern usage it may be defined 
the habitual moving, exciting, and maintain¬ 
ing suits and quarrels, cither at law or other¬ 
wise. 1 Inst. 868 ; 1 Hawk. 243. 

2. A man cannot be indicted as a com¬ 
mon barrator in respect of any number of 
false and groundless actions brought in his 
own right, nor for a single act in right of 
another; for that would not make him a 
common barrator. 

3. Barratry, in this sense, is different 
from maintenance (q. v.) and champerty, 
(q. v.) 

4. An attorney cannot be indicted for 
this crime, merely for maintaining another 
in a groundless action. Vide 15 Mass. R. 
229 ; 1 Bailey’s R. 379 ; 11 Pick. R. 432 ; 
13 Pick. R. 362; 9 Cowen, R. 587 ; Bac. 
Ab. h. t.; Hawk. P. c. B. 1, c. 21; Roll. 
Ab. 335; Co. Litt. 368; 3 Inst, 175. 

Barratry, maritime law , crimes. A 
fraudulent act of the master or mariners, 
committed contrary to their duty as such, 
to the prejudice of the owners of the ship. 
Erner. tom. 1, p.366; Merlin, Repert. h. 
t.; Roccus, h. t.; 2 Marsh. Insur. 515 ; 8 
East, II. 138,139. As to what will amount 
to barratry, sec Abbott on Shipp. 167, n. 
1 ; 2 Wash. C. C. R. 61; 9 East, R. 126; 
1 Str. 581; 2 Ld. Raym. 1349 ; 1 Term 
U. 127; 6 Id. 379 ; 8 id. 320; 2 Cab. R. 


67, 222; 3 Cain. R. 1; 1 John. R. 229; 
8 John. R. 209, n. 2d edit.; 5 Day. R. 1; 
11 John. R. 40; 13 John. R. 451; 2 
Binn. R. 274; 2 Dali. R. 137 ; 8 Cran. R. 
39 ; 3 Wheat. 11. 168; 4 Dali. R. 294; 1 
Yeatcs, 114. 

2. The act of Congress of April, 30,1790, 
s. 8,1 Story’s Laws U. S. 84, punishes with 
death as piracy, “ any captain ‘or mariner of 
any ship or other vessel who shall piratically 
and feloniously run away with such ship or 
vessel, or any goods or merchandize to the 
value of fifty dollars ; or yield up such ship 
or vessel to any pirate ; or if any such sea¬ 
men shall lay violent hands upon his com¬ 
mander, thereby to hinder or prevent his 
fighting in defence of his ship, or goods, 
committed to his trust, or shall make a re¬ 
volt in the said ship.” 

BARREL. A measure of capacity, 
equal to thirty-six gallons. 

BARREN MONEY, civil law. This 
term is used to denote money which bears 
no interest. 

BARRENNESS. The incapacity to 
produce a child. This, when arising from 
impotence, is a cause for dissolving a mar¬ 
riage. 1 Fodere”, Med. Leg. § 254. 

BARRISTER, English law. A coun¬ 
sellor admitted to plead at the bar. 

2. Ouster hamster , is one who pleads 
ouster or without the bar. 

3. Inner barrister , a serjeant or king’s 
counsel who pleads within the bar. 

4. Vacation barrister , a counsellor newly 
called to the bar, who is to attend for se¬ 
veral long vacations the exercise of the house. 

5. Barristers are called apprentices , 
apprentitii ad legem , being looked upon as 
learners, and not qualified until they obtain 
the degree of serjeant. Edmund Plowdeu, 
the author of the Commentaries, a volume 
of elaborate reports in the reigns of Edward 
VI., Mar}’’, Philip and Mary, and Elizabeth, 
describes himself as an apprentice of the 
common law. 

BARTER. A contract by which the 
parties exchange goods for goods. To com¬ 
plete the contract the goods must be 
delivered, for without a delivery, the right 
of property is not changed. 

2. This contract differs from a sale in 
this, that barter is always of goods for goods, 
whereas a sale is an exchange of goods for 
money.* In the former there never is 'a 
price fixed, in the latter a price is indispen¬ 
sable. All the differences which may be 
pointed out between these two contracts, 
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are comprised in this ; it is its necessary 
consequence. When the contract is an 
exchange of goods on one side, and on the 
other side the consideration is partly goods 
and partly money, the contract is not a bar¬ 
ter, but a sale. See Price; Sale . 

3. If an insurance be made upon returns 
from a country where trade is carried on by 
barter, the valuation of the goods in return 
shall be made on the cost of those given in 
barter, adding all charges. Wesk. on 
Ins. 42. * 

Sec 3 Camp. 351 ; Cowp. 818 ; 1 Dougl. 
24, n.; 1 N. R. 151; Tropl. dc l’Echangc. 

BARTON, old English law . The de¬ 
mesne land of a manor; a farm distinct 
from the mansion. 

BASE. Something low; inferior. This 
word is frequently used in composition; as 
base court, base estate, base fee, &c. 

Base court. An inferior court, one not 
of record. Not used. 

Base estate, English law . The estate 
which base tenants had in their lands. Base 
tenants were a degree above villeins, the 
latter being compelled to perform all the 
commands of their lords; the former did not 
hold their lands by the performance of such 
commands. Sec Kitch. 41. 

Base fee, English law . A tenure in fee 
at the will of the lord. This was distinguished 
from socage free tenure. See Co. Litt. 1, 
18. 

BASILICA, civil law . This is derived 
from a Groek word, which signifies imperial 
constitutions. The emperor Basilius, finding 
the Corpus Juris Civilis of Justinian too long 
and obscure, resolved to abridge it, and 
under his auspices the work proceeded to 
the fortieth book, which, at his death, re¬ 
mained unfinished. His sort and successor, 
Leo, the philosopher, continued the work, 
and published it in sixty books, about the 
year 880. Constantine Porphyro-genitus, 
younger brother of Leo, revised the work, 
re-arranged it, and republished it, Anno 
Domini, 910. From that time the laws of 
Justinian ceased to have any force in the 
eastern empire, and the Basilica were the 
foundation of the law observed there till 
Constantine XIII., the last of the Greek 
emperors, under whom, in 1453, Constanti¬ 
nople was taken by Mahomet the Turk, who 

f ut an end to the empire and ’its laws. 
Iistoirc de la Jurisprudence ; Etienne, Intr. 
a V etude du Droit Romain, § LIH. The 
Basilica were written in Greek. They were 
translated into Latin by J. Cujas (Cujacius) 


Professor of Law in the University of 
Bourges, and published at Lyons, 22d of 
January, 1566, in one vol. fo. 

BASTARD. A word derived from bus or 
bast , signifying abject, low, base ; and aerd, 
nature. Minshcw, Co. Lit. 214, a. Enfant 
de bas, a child of low birth. Lupin. Ac¬ 
cording to Blackstone, 1 Com.454, a bastard, 
in the law sense of the word, is a person not 
only begotten, but born out of lawful matri¬ 
mony. This definition docs not appear to 
be complete, inasmuch as it docs not embrace 
the case of a person who is the issue of an 
illicit connection, during the coverture of 
his mother. The common law, says the 
Mirror, only taketh him to be a son whom 
the marriage proveth to be so. Horne’s 
Mirror, c. 2, § 7; sec Glanv. lib. 8, cap. 13; 
Bract. 63, a. b.; 2 Salk. 427 : 8 East, 204. 
A bastard may be perhaps defined to be one 
who is born of an illicit union, and before 
the lawful marriage of his parents. 

2. A man is a bastard if born, first, 
before the marriage of his parents; but 
although he may have been begotten while 
his parents were single, yet if they afterwards 
marry, and lie is born during the cover¬ 
ture, lie is legitimate. 1 Bl. Com. 455, 6. 
Secondly , if born during the coverture , under 
circumstances which render it impossible 
that the husband of his mother can be his 
father. 6 Binn. 283; 1 Browne’s R. Appx. 
xlvii.; 4 T. R. 356; Str. 940: Id. 51; 8 
East, 193: Hardin’s R. 479. It seems by 
the Gardner peerage case, reported by Den¬ 
nis Lc Marchant, esquire, that strong moral 
improbability that the husband is not the 
father, is sufficient to bastardize the issue. 
Bac. Ab. tit. Bastardy, A, last ed. Thirdly , 
if born beyond a competent time after the 
coverture has determined. Stark. Ev. part 
4, p. 221, n. a; Co. Litt. 123, b, by Har¬ 
grave & Butler in the note. See Gestation . 

3. The principal right which bastard 
children have, is that of maintenance from 
their parents. 1 151. Com. 458 ; Code Civ. 
of Lo. 254 to 262. To protect the public 
from their support, the law compels the pu¬ 
tative father to maintain his bastard children. 
See Bastardy; Putative father. 

4. Considered as nullius filius, a bastard 
has no inheritable blood in him, and there¬ 
fore no estate can descend to him ; but he 
may take by testament, if properly de¬ 
scribed, after he has obtained a name by 
reputation. 1 Rop. Leg. 76, 266; Com. 
Dig. Descent, C, 12; Id. Bastard, E ; Co. 
Lit. 123, a; Id. 3, ft; 1 T. R. 96; Doug. 
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548 ; 3 Dana, R. *233 ; 4 Pick. R. 93 ; 4 
Pecans, 434, 14nt this hard rule has been 

somewhat mitigated in some of the states, 
where, by statute, various inheritable quali¬ 
ties have been conferred upon bastards. Sec 
5 Conn. 228 ; 1 Pev. Eq. R. 345 ; 2 Root, 
280 : 5 Wheat. 207 ; 3 H. & M. 229, n ; 
5 Call. 143 ; 3 Dana, 233. 

5. Bastards can acquire the rights of 
legitimate children only by an act of the 
legislature. 1 Bl. Com. 460 ; 4 Inst. 36. 

6. By the laws of Louisiana, a bastard 
is one who is born of an illicit union. Civ. 
Code of Lo. art. 27, 199. There arc two 
sorts of illegitimate children ; first, those 
who are born of two persons, who, at the 
moment such children were conceived, might 
have lcgallv contracted marriage with each 
other : and, secondly, those who are born 
from persons, to whose marriage there ex¬ 
isted at the time, some legal impediment. 
Id. art. 200. An adulterous bastard is one 
produced by an unlawful connexion between 
two persons, who, at the time he was con¬ 
ceived, were, either of them, or both, con¬ 
nected by marriage with some other person 
or persons. Id. art. 201. Incestuous bas¬ 
tards are those who are produced by the 
illegal connexion of two persons who are 
relations within the degrees prohibited by 
law. Id. art. 202. 

7. Bastards, generally speaking, belong 
to no family, and have no relations; ac¬ 
cordingly they arc not subject to paternal 
authority, even when they have been ac¬ 
knowledged. See 11 East, 7, n. Never¬ 
theless, fathers and mothers owe alimony to 
their children when they are in need. Id. 
art. 254, 256. Alimony is due to bastards, 
though they be adulterous or incestuous, by 
the mother and her ascendants. Id. art. 
262. . 

8. Children born out of marriage, except 
those who are born from an incestuous or 
adulterous connexion, may be legitimated 
by the subsequent marriage of their father 
and mother, whenever the latter have 
legally acknowledged them for their child¬ 
ren, either before the marriage or by the 
contract of marriage itself. Every other 
mode of legitimating children is abolished. 
Id. art. 217. Legitimation may even be 
extended to deceased children who have left 
issue, and in that case, it enures to the 
benefit of that issue. Id. art. 218. Children 
legitimated by a subsequent marriage, have 
the same rights as if born during the mar¬ 
riage. Id. art. 219. 

Yol. I.—L 


1 See, generally, Vin. Abr. Bastards ; Bac. 
! Abr. Bastard ; Com. Dig. Bastard ; Mete. 
! & Perk. Dig. h. t.; the various other 
American Digests, b. t.; Harr. Dig. h. t.; 
1 Bl. Com. 454 to 4G0; Go. Litt. 3, b.; 
Bonv. Inst. Index, h. t. And ^eczss ; 
Bastardy; Gestation; Natural Children, 

| Bastard eigne', Eng. laiv. Elder bastard. 
By the old English law, when a man had a 
bastard son, and he afterwards married the 
mother, and by her had a legitimate son, the 
first was called a bastard eigne, or, as it is 
now spelled, aine, and the second son was 
called puisne, or since born, or sometimes 
he was called mulier puisne. See JUulier; 
Eigne, 2 Bl. Com. 248. 

BASTARDY, crim. law . The offence 
of begetting a bastard child. 

Bastardy, persons . The state or condi¬ 
tion of a bastard. The law presumes every 
child legitimate, when born of a woman in 
a state of wedlock, and casts the omts pro- 
bandi (q. v.) on the party who affirms the 
bastardy. Stark. Ev. h. t. 

! BASTON. An old French word, which 
signifies a staff, or club. In some old Eng¬ 
lish statutes the servants or officers of the 
wardens of the Fleet are so called, because 
they attended the king’s courts with a red 
staff. Vide Tipstaff . 

J BATTEL, in French Bataille; Old Eng¬ 
lish law. An ancient and barbarous mode 
of trial, by single combat, called wager of 
battel, where, in appeals of felony, the 
appellee might fight with the appellant to 
prove his innocence. It was also used in 
affairs of chivalry or honor, and upon civil 
cases upon certain issues. Co. Litt. ^94. 
Till lately it disgraced the English code. 
This mode of trial was abolished in Eng¬ 
land by stat. 59 Geo. III. c. 46. 

2. This mode of trial was not peculiar 
to England. The emperor Otho, A. D. 983, 
held a diet at Verona, at which several 
sovereigns and great lords of Italy, Ger¬ 
many and France were present. In order 
to put a stop to the frequent perjuries in 
judicial trials, this diet substituted in all 
cases, even in those which followed the 
course of the Roman law, proof by combat 
for proof by oath. Ilenrion de Pansey, 
Auth. Judic. Introd. c. 3; and for a de¬ 
tailed account of this mode of trial see 
Herb. Antiq. of the Inns of Court, 119— 
145. 

BATTERY. It is proposed to consider, 
1. What is a battery ; 2. When a battery 
may be justified. 
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9 2. —§ 1. A battery is the unlawful 
touching the person of another by the 
aggressor himself, or any other substance 
put in motion by him. 1 Saund. 29, b. n. 
1; Id. 13 & 14, n, 3. It must be either 
wilfully committed, or proceed from want of 
due care. Str. 596 ; Hob. 134; Plowd. 
19; 3 Wend. 391. Htfnee an injury, be it 
never so small, done to the person of another, 
in an angry, spiteful, rude or insolent man¬ 
ner, as by spitting in his fac®, or any way 
touching him in anger, or violently jostling 
him, are batteries in the eye of the law. 1 
Hawk. P. C. 263. See 1 Sclw. N. P. 33,4. 
And any thing attached to the person, par¬ 
takes of its inviolability; if, therefore, A 
strikes a cane in the hands of B, it is a 
batterv. 1 Dali. 114; 1 Ch. Pr. 37 ; 1 
Petm.H. 380; 1 Hill’s R. 46 ; 4 Wash. 
C. 0. R. 534 . 1 Baldw. R. 600. 

3. —§ 2. A battery may be justified, 1. 
on the ground of the parental relation ; 2. 
in the exercise of an office; 3. under pro¬ 
cess of a court of justice or other legal 
tribunal 4. in aid of an authority in law ; 
and lastly, as a necessary means of defence. 

4. First. As a salutary mode of coi'rec- 
tion . For example: a parent may correct 
his child, a master his apprentice, a school¬ 
master his scholar ; 24 Edw. IV.; Easter, 
17, p. 6 ; and a superior officer, one under 
his comjnand. Kcilw. pi. 120, p. 136 ; 
Bull. N. P. 19; Bee, 161; 1 Bay, 3; 14 
John. R. 119 ; 15 Mass. 365; and vide 
Cowp. 173 ; 15 Mass. 347. 

5. —2. As a means to preserve the peace; 
and therefore if the plaintiff assaults or is 
fighting with another, the defendant may 
lay hands upon him, and restrain him until 
his anger is cooled ; but he cannot strike 
him in order to protect the party assailed, 
as he may in self-defence. 2 Roll. Abr. 
359, E, pi. 3. 

6. —3. Watchmen may arrest, and detain 
in prison for examination, persons walking 
in the streets by night, whom there is rea¬ 
sonable ground to suspect of felony, although 
there is no proof of a felony having been 
committed. 3 Taunt. 14. 

7. —4. Any person has a right to arrest 
another to prevent a felony. 

8. —5. Any one may arrest another upon 
suspicion of felony, provided a felony has 
actually been committed, and there is rea¬ 
sonable ground for suspecting the person 
arrested to be the criminal, and that the 
party making the arrest, himself entertained 
the suspicion. 
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9 -6. Any private individual may ar¬ 
rest a felon. Hale’s P. C. 89. 

10. —7. It is lawful for every man to 
lay hands on another to preserve public 
decorum; as to turn him out of church,and 
to prevent him from disturbing the congre¬ 
gation or a funeral ceremony. 1 31 od. 168 * 
and see 1 Lev. 196; 2 Keb. 124. But a 
request to desist should be first made, un¬ 
less the urgent necessity of the case dis¬ 
penses with it. 

11. Secondly. A battery may be justi¬ 
fied in the exercise of an office. 1. A con¬ 
stable may freshly arrest one who, in his 
view, has committed a breach of the peace, 
and carry him before a magistrate. But if 
an offence has been committed out of the 
constable’s sight, he cannot arrest, unless 
it amounts to a felony; 1 Brownl. 198; 
or a felony is likely to ensue. Cro. Eliz. 
375. 

12. —2. A justice of the peace may 
generally do all acts which a constable has 
authority to perform; hence lie may freshly 
arrest one who, in his view has broken the 
peace ; or lie may order a constable at the 
moment to take him up. Kielw. 41. 

13. Thirdly. A battery may be justified 
under the process of a court of justice, or 
of a magistrate having competent jurisdic¬ 
tion. Sec 16 31ass. 450 ; 13 3Iass. 342. 

14. Fourthly. A battery may be justi¬ 
fied in aid of an authority in law. Every 
person is empowered to restrain breaches 
of the peace, Ry virtue of the authority 
vested in him by the law. 

15. Lastly. A battery may be justified 
as a necessary means of defence. 1. Against 
the plaintiff’s assaults in the following in¬ 
stances : In defence of himself, his wife, o 
Salk. 46, his child, and his servant. (Jw. 
150 ; sed vide 1 Salk. 407. So, likewise, 
the wife may justify a battery in defending 
her husband ; Ld. Raym. 62 ; the child its 
parent; 3 Salk. 46; and the servant his 
master. In these situations, the party need 
not wait until a blow has been given, for 
then he might come too late, and be dis¬ 
abled from warding off a second stroke, or 
from protecting the person assailed. Care, 
however, must be taken, that the battery 
do not exceed the bounds of necessary de¬ 
fence and protection ; for it is only permit¬ 
ted as a means to avert an impending evil, 
which might otherwise overwhelm the party, 
and not as a punishment or retaliation for 
the injurious attempt. Str. 953. The de¬ 
gree of force necessary to repel an assault, 
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will naturally depend upon, and be propor¬ 
tioned to, the violence of the assailant; but 
with this limitation any degree is justifiable. 
Ld. Raym. ITT ; 2 Salk, 642. 

16.—2. A battery may likewise be jus¬ 
tified in the necessary defence of one’s pro¬ 
perty ; if the plaintiff is in the act of entering 
peaceably upon the defendant’s land, or 
having entered, is discovered, not commit¬ 
ting violence, a request to depart is neces¬ 
sary in the first instance ; 2 Salk. 641 ; and 
if the plaintiff refuses, the defendant may 
then, and uot till then, gently lay hands 
upon the plaintiff to remove him from the 
close; and for this purpose may use, if ne¬ 
cessary, any degree of force short of striking 
the plaintiff, as by thrusting him off. Skinn. 
22S. If the plaintiff resists, the defendant 
may oppose force to force. 8 T. R. 78. 
But if the plaintiff is in the act of forcibly 
entering upon the land, or having entered, 
is discovered subverting the soil, cutting 
down a tree or the like, 2 Salk. 641, a pre¬ 
vious request is unnecessary, aud the de¬ 
fendant may immediately lay hands upon 
the plaintiff. 8 T. R. T8. A man may 
justify a battery in defence of his personal 
property, without a previous request, if 
another forcibly attempt to take away such 
property. 2 Salk. 641. Vide Rudeness; 
Wantonness . 

BATTURE. An elevation of the bed 
of a river under the surface of the water ; 
but it is sometimes used to signify the same 
elevation when it has risen above the sur¬ 
face. 6 M. R. 19, 216. The term battures 
is applied, principally, to certain portions 
of the bed of the river Mississippi, which 
are left dry when the water is low, and are 
covered again, either in whole or in part, 
by the annual swells. The word battures , 
in French, signifies shoals or shallows, where 
there is not water euough for a ship to float. 
They are otherwise called basses or brisans. 
Neuman’s Marine Pocket Diet.; Diet, de 
Trevoux. 

BAWDY-HOUSE, cnm. law. A house 
of ill-fame, (q. v.,) kept for the resort and 
unlawful commerce of lewd people of both 
sexes. 

2. Such a house is a common nuisance, 
as it endangers the public peace by drawing 
together dissolute and debauched persons ; 
and tends to corrupt both sexes by an open 
profession of lewdness. 1 Russ, on Cr. 
299 : Bac. Ab. Nuisances, A; Hawk. B. 1, 
e. 74, § 1-5. 

3. The keeper of such a house may be 


indicted for the nuisance ; and a married* 
woman, because such houses are generally 
kept by the female sex, may be indicted 
with her husband for keeping such a house. 
1 Salk. 383; vide Dane’s Ab. Index, h. t. 
One who assists in establishing a bawdy- 
house is guilty of a misdemeanor. 2 B. 
Monroe, 417. 

BAY. Is an enclosure to keep in the 
| water for the supply of a mill or other con- 
| trivance, so that the water may be able to 
drive the wheels of such mill. Stat. 27 
Eliz. c. 19. 

2. A large open water or harbor where 
ships may ride, is also called a bay ; as, 
the Chesapeake Bay, the Bay of New 
York. 

BEACH. The sea shore, (q. v.) 

BEACON. A signal erected as a sea 
mark for the use of mariners ; also, to give 
warning of the approach of an enemy. 1 
Com. Dig. 259 ; 5 Com. Dig. IT3. 

TO BEAR DATE. In the description 
of a paper in a declaration, to say it bears 
date such a day, is to aver that such date 
is upon it; and if, on being produced, it 
is dated at another day, the variance will 
be fatal. But if it be averred it was made 
on such a day, and upon its production it 
bears date on another day, it will not be a 
variance, because it might have been made 
one day and dated another. 3 Burr. 904. 

BEADLE. Eng. law. A messenger 
or apparitor of a court, who cites persons 
to appear to what is alleged against them, 
is so called. 

BEARER. One who bears or carries a 
thing. 

2. If a bill or note be made payable to 
bearer, it will pass by delivery only, with¬ 
out endorsement; and whoever fairly ac¬ 
quires a right to it, may maintain an action 
against the drawer or acceptor. 

3. It has been decided that the bearer 
of a bank note, payable to bearer, is not an 
assignee of a chose in action within the 11th 
section of the judiciary act of 1789, c. 20, 
limiting the jurisdiction of the circuit court. 
3 Mason, R. 308. 

4. Bills payable to bearer are contra¬ 
distinguished from those payable to order, 
which can be transferred only by endorse¬ 
ment and delivery. 

5. Bills payable to fictitious payees, are 
considered as bills payable to bearer. 

BEARERS, Eng. crim . law. Such a# 
bear down or oppress others; maintainers. 
In Ruff head’s Statutes it is employed to 
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translate the French word emparnours, 
which signifies, according to Kelham, un¬ 
dertakers of suits. 4 Ed. III. c. 11, This 
word is no longer used in this sense. 

BEARING DATE. These words arc 
frequently used in conveyancing and in 
pleading; as, for example, a certain inden¬ 
ture bearing date the first day of January, 
1851, which signifies not that the inden¬ 
ture .was made on that day, but simply that 
such date has been put to it. 

2. When in a declaration the plaintiff 
alleges that the defendant made his promis¬ 
sory note on such a day, he will not be con¬ 
sidered as having alleged it bore date on 
that day, so as to cause a variance between 
the declaration and the note produced bear¬ 
ing a different date. 2 Greenl. Ev. § 160; 
2 Dowl. & L. 759. 

BEAU PLEADER, Eng . law . Fair 
pleading. See Stultiloquium . 

2. This is the name of a writ upon the 
statute of Marlbridge, 52 II. III. c. 11, 
which enacts, that neither in the circuit of 
justices, nor in counties, hundreds or courts- 
baron, any fines shall be taken for fair 
pleading; namely, for not pleading fairly 
or aptly to the purpose. Upon this statute 
this writ was ordained, directed to the 
sheriff, bailiff, or him who shall demand 
the fine ; and it is a prohibition or com¬ 
mand not to do it. New Nat. Br. 596 ; 2 
Inst. 122 ; Termes de la Ley ; 2 Reeves’ 
Hist. Eng. Law, 70 ; Cowel; Crabb’s Ilist. 
of the Eng. Law, 150. The explanations 
given of this term are not very satisfac¬ 
tory. 

BEDEL, Eng. law . A cryer or mes¬ 
senger of a court, who cites men to appear 
and answer. There are also inferior officers 
of a parish or liberty who bear this name. 

BEE. The name of a well known in¬ 
sect. 

2. Bees are considered ferae nature 
while unreclaimed ; and they are not more 
subjects of property whiie in their natural 
state, than the birds which have their nests 
on the tree of an individual. 3 Binn. 11. 
546; 5 Siu. & Marsh. 333. This agrees 
with the Roman law. Inst. 2, 1, 14 ; Dig. 
41, 1, 5, 2; 7 Johns. Rep. 16; 2 Bl. 
Coin. 392; Bro. Ab. Propertie, 37 ; Coop. 
Justin. 458. 

3. In New York it has been decided 
that bees in a tree belong to the owner of 
the soil, while unreclaimed. When they 
t ave been reclaimed, and the owner can 
identify them, they belong to him, and not 


to the owner of the soil 15 Wend. R. 550, 
See 1 Cowen, R. 243. 

BEGGAR. One who obtains his liveli¬ 
hood by asking alms. The laws of several 
of the states punish logging as an offence. 

BEHAVIOUR. In old English, haviour 
without the prefix be. It is the manner of 
having, holding, or keeping one’s self; or 
the carriage of one’s self with respect to 
propriety, morals, and the requirements of 
law. Surety to be of good behaviour is a 
larger requirement than surety to keep 
the peace. Dalton, c. 122; 4 Burn’s J. 
355. 

BEHOOF. As a word of discourse, sig¬ 
nifies need, (egestas, neccssitas, indigentia.) 
It comes from behoove , (Sax. behoven,) to 
need or have need of. In a secondary 
sense, which is the law sense of the word, 
it signifies use, service, profit, advantage, 
(interessc, opus.) It occurs in conveyances 
of land in fee simple. 

BELIEF. The conviction of the mind, 
arising from evidence received, or from in¬ 
formation derived, not from actual percep¬ 
tion by our senses, but from the relation or 
information of others who have had the 
means of acquiring actual knowledge of the 
facts, and in whose qualifications for acquiring 
that knowledge, and retaining it, and after¬ 
wards in communicating it, we ean place 
confidence. “ Without recurring to the 
books of metaphysicians,” says Chief Justice 
Tilghman, 4 Serg. & Rawle, 137, “ let any 
man of plain common sense, examine the 
operations of his own mind, he will as¬ 
suredly find that on different subjects hts 
belief is different. I have a firm belief that 
the moon revolves round the earth. I may 
believe, too, that there are mountains and 
valleys in the moon ; but this belief is not 
so strong, because the evidence is weaker.” 
Vide 1 Stark. Ev. 41; 2 Pow. Mortg. 555; 

1 Ves. 95; 12 Vcs. 80; 1 P. A. Browne’s 
R. 258 ; 1 Stark. Ev. 127 ; Dyer, 53; 2 
Hawk. c. 46, s. 167 ; 3 Wills. 427 ; 2 BL 
R. 881; Leach, 270 ; 8 Watts, II. 406 ; 1 
Greenl. Ev. § 7-13, a. 

BELOW. Lower in place, beneath, not 
so high as some other thing spoken of, or 
tacitly referred to. 

2. The court below is an inferior court, 
whose proceedings may be examined on 
error by a superior court, which is called 
the court above. 

3. Bail below is that given to the sheriff 
in bailable actions, which is so called to dis¬ 
tinguish it from bail to the action, which is 
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called bail above. See Above; Bail above; 
Bail below. 

BENCH. Latin B(incus, used for tri¬ 
bunal. In England there arc two courts to 
which this word is applied. Bancus Regius, 
King’s Bench : Bancus Communis, Com¬ 
mon Bench or Pleas. The jus band , says 
Spelman, properly belongs to the king’s 
judges* who administer justice in the last 
resort. The judges of the inferior courts, 
as of the barons, are deemed to judge 
piano perfc, and are such as are called in the 
civil law pedanci judicos, or by the Greeks 
that is, fuiTTii judicantes. The 
Greeks called the scats of their higher judges 
Evuutu, and of their inferior judges BaOtm. 
The Romans used the word sellac and tri - 
bunalia , to designate the seats of their higher 
judges, and subselfia , to designate those of 
the lower. See Spclmun’s Gloss, (ad verb.) 
Bancus; also, 1* Reeves’ Hist. Eng. Law, 
40, 4to cd., and postea Curia Regis. 

Bench warrant, crim./aw. The name of 
a process sometimes given to an attachment 
issued bv order of a criminal court, against 
an individual for some contempt, or for the 
purpose of arresting a person accused ; the 
latter is seldom granted unless when a true 
bill has been found. 

BENCHER, English law . A bencher 
is a senior in the inns of court, entrusted 
with their government and direction. 

BENEFICE, eccles. law. In its most 
extended sense, any ecclesiastical preferment 
or dignity : but in its more limited sense, it 
is applied only to rectories and vicarages. 

. BENEFICIA. In the earlv feudal times, 
grants were made to continue only during 
the pleasure of the grantor, which were 
called munera , (q. v.) but soon afterwards 
these grants were made for life, and then 
they assumed the name of beneficia. Dalr. 
Feud. Pr. 190. Pomponius Laetus, as cited 
by Hotoinan, De Feudis, ca. 2, says, “ That 
it was an ancient custom, revived by the em¬ 
peror Constantine, to give lands and villas 
to those generals, prefects, and tribunes, who 
had grown old in enlarging the empire, to 
supply their necessities as long as they lived, 
which they called parocfiial parishes, See. 
But, between (feuda) fiefs or feuds, and 
(parochias) parishes, there was this differ- 
ence, that the latter were given to old men, 
veterans, &c., who, as they had deserved 
well of the republic, sustained the rest of 
their life (publico beneficio) by the public 
benefaction; or, if any war afterwards arose, 
they were called out, not so much as soldiers, 


as leaders, (majistri mil Hum.) Feuds, 
(feuda,) on the other hand, were usually 
given to robust young men who could sus¬ 
tain the labors of war. In later times, the 
word paroc/iia was appropriated exclusively 
to ecclesiastical persons, while the word 
bencficium (militare) continued to be used 
in reference to military fiefs or fees. 

BENEFICIAL. Of advantage, profit or * 

interest; as the wife has a beneficial interest 

* • 

in property held by a trustee for her. Vide 
Cestui que Irust. 

Beneficial interest. That right which 
a person has in a contract made with Ano¬ 
ther ; as if A makes a contract with B that 
he will pay C a certain sum of money, B 
has the legal interest in the contract, and C 
the beneficial interest. Hamm, on Part 6, 
7, 26 ; 2 Bulst. 70. 

BENEFICIARY. This term is fre¬ 
quently used as synonymous with the tech¬ 
nical phrase cestui que trust, (q. v.) 

BENEFICIO PRLMO ECCLESIAS- 
TICO HABENDO, Eng. eccl . law. A 
writ directed from the king to the chancellor, 
commanding him to bestow the benefice 
which shall first fall in the king’s gift, above 
or under a certain value, upon a particular 
and certain person. 

BENEFICIUM COMPETENTIiE. The 
right which an insolvent debtor had, among 
the RomSns, on making session of his 
property for the benefit of his creditors, 
to retain what was required for him to live 
honestly according to his condition. 7 
Toull. n. 258. 

BENEFIT. This word is used in the 
same sense as gain (q. v.) and profits, (q. 
v.) 20 Toull. n. 199. 

Benefit of cession, civil law. The re¬ 
lease of a debtor from future imprisonment 
for his debts, which the law operates in his 
favor upon the surrender of his property for 
the benefit of his creditors, Potli. Proced. 
Civ. 5eme part., c. 2, § 1. This was some¬ 
thing like a discharge under the insolvent 
laws, which releases the person of the debtor, 
but not the goods he may acquire after¬ 
wards. See Bankrupt; Ccssic Bonorum; 
Insolvent. 

Benefit of cleroy, English law. An 
exemption of the punishment of death which 
the laws impose on the commission of cer¬ 
tain crimes, on the culprit demanding it. 
By modern statutes, benefit of clergy was 
rather a substitution of a more mild punish¬ 
ment for the punishment of death. 

2. It was lately granted, not only to the 
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clergy, as was formerly the case, but to all 
persons. The benefit of clergy seems never 
to have been extended to the crime of high 
treason, nor to have embraced misdemeanors 
inferior to felony. Vide 1 Chit. Cr. Law, 
667 to 608 ; 4 Bl. Coni. ch. 28. But this 
privilege improperly given to the clergy, be¬ 
cause they had more learning than others, 
is now abolished by stat..7 Geo. IV. c. 28, 
s. 6. 

3. By the Act of Congress of April 30, 
1700, it is provided, § 30, that the benefit of 
clergy shall not be used or allowed, upon con¬ 
viction of any crime, for which, by any statute 
of the United States, the punishment is, or 
shall be declared to be, death. 

BENEFIT OF DISCUSSION,riw7/aw. 
The right which a surety has to cause the 
property of the principal debtor to be applied 
in satisfaction of the obligation in the first 
instance. See Civil Code of Lo. art. 3014 
to 3020, and Discussion . 

BENEFIT OF DIVISION. In the 
civil law, which, in this respect, has been 
adopted in Louisiana, although, when there 
are several sureties, each one is bound for 
the whole debt, yet when one of them is 
sued alone, he has a right to have the debt 
apportioned among all the solvent sureties 
on the same obligation, so that he shall be 
compelled to pay his own share only. This 
is called the benefit of division . Civil Code 
of Lo. art. 3014 to 3020. See 2 Bouv. 
Jnst. n. 1414. 

Benefit of inventory, civil law . The 
benefit of inventory is the privilege which 
the heir obtains of being liable for the 
charges and debts of the succession, only to 
the value of the effects of the succession, in 
causing an inventory of these effects within 
the time and manner prescribed by law. 
Civil Code of Louis, art. 1025. Vide Potli. 
Traite des Successions, c. 3, s. 3, a. 2. 

BENEVOLENCE, duty . The doing a 
kind action to another, from mere good will, 
without any legal obligation. It is a moral 
duty only, and it cannot be enforced by law. 
A good man is benevolent to the poor, but 
‘no law can compel him to be so. 

Benevolence, English law. An aid 
given by the subjects to the king under a 
pretended gratuity, but in realty it was an 
extortion and imposition. 

TO BEQUEATH. To give personal 
property by will to another. 

BEQUEST. A gift by last will or tes¬ 
tament; a legacy, (q. v.) This word is 
sometimes, though improperly used, as 


synonymous with demse. There is, how¬ 
ever, a distinction between them. A be¬ 
quest is applied, more properly, to a gift 
by will of a legacy, that is, of personal pro- 
| perty ; devise is properly a gift by testa¬ 
ment of real property. Vide Devise. 

BESAILE or BESAYLE, domestic re¬ 
lations. The great-grandfather, proavus . 

1 Bl. Com. 186. Vide Jlile. 

BEST EVIDENCE. Means the best 
evidence of which the nature of the ca*e ad¬ 
mits, not the highest or strongest evidence 
which the nature of the thing to be proved 
admits of: e. g. a copy of a deed is not the 
best evidence; the deed itself is better. Gilb. 
Ev. 15 ; 3 Campb. 236 ; 2 Starkey, 473; 

2 Campb. 605; 1 Esp. 127. 

2. The rule requiring the best evidence 
to be produced, is to be understood of the 
best legal evidence. 2 Serg. fc 1L 34 ; 3 
Bl. Com. 368, note 10, by.Christian. It is 
relaxed in sonic cases, as, e. g. where the 
words or the act of the opposite party avow 
the fact to be proved. A tavern keeper’s 
sign avows his occupation ; taking of tithes 
avows the clerical character ; so, addressing 
one as “ The Reverend T. S.” 2 Scrg. & 

R. 440; 1 Saund. on Plead. & Evid. 49. 

BETROTHMENT. A contract between 
a man and a woman, by which they agree 
that at a future time they will marry to¬ 
gether. 

2. The requisites of this contract are 
1. That it be reciprocal. 2. That the par¬ 
ties be able to contract. 

3. The contract must be mutual ; the 
promise of the one must be the considera¬ 
tion for the promise of the other. It must 
be obligatory on both parties at the same 
instant, so that each may have an action 
upon it, or it will bind neither. 1 Salk. 24: 
Carth. 467 ; 5 Mod. 411; 1 Frccm. 95; 3 
Kcb. 148 ; Co. Lit. 79 a, b. 

4. The parties must be able to contract. 
If either be married at the time of betroth- 
nient, the contract is void ; but the married 
party cannot take advantage of his own 
wrong, and set up a marriage or previous 
engagement, as an answer to the action for 
the breach of the contract, because this dis¬ 
ability proceeds from the defendant’s own 
act. Raym. 387 ; 3 Inst. 89 ; 1 Sid. 112 ; 
1 Bl. Com. 438. 

5. The performance cf this engagement 
or completion of the marriage, must be per¬ 
formed within a reasonable time. Kithci 
party may, therefore, call upon the other to 
fulfil the engagement, and in case of refusal 
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or neglect to do so, within a reasonable time, 
after request made, may treat the betroth- 
nient as at an end, and bring action for the 
breach of the contract. 2 C. & P. 631. 

6. For a breach of the betrothment, 
without a just cause, an action on the case 
may be maintained for the recovery of 
damages. See Affiance; Promise of Mar¬ 
riage . 

BETTER EQUITY. In England this 
term has lately been adopted. In the case 
of Foster v. Blackston, the master of the 
rolls said, he could no where find in the 
authorities what in terms was a better equity , 
but on a reference to all the eases, he con¬ 
sidered it might be thus defined : If a prior 
incumbrancer did not take a security which 
effectually protected him against any sub¬ 
sequent dealing to his prejudice, by the 
party who had the legal estate, a second 
incumbrancer, taking a security which in 
its nature afforded him that protection, had 
what might properly be called a better equity . 

1 Ch. Pr. 470, note. Vide 4 Rawle, R. 
144; 3 Bouv. Inst, n. 2462. 

BETTERMENTS. Improvements made 
to an estate. It signifies such improve¬ 
ments as have been made to the estate 
which render it better than mere repairs. 
See 2 Fairf. 4S2 ; 9 Shepl. 110 ; 10 Shepl. 
192 ; 13 Ohio, R. 308 ; 10 Ycrg. 477 ; 13 
Verm. 533 ; 17 Verm. 109. 

BEYOND SEA. This phrase is used in 
the acts of limitations of several of the 
states, in imitation of the phraseology of 
the English statute of limitations. In Penn¬ 
sylvania, the term has been construed to 
signify out of the United States. 9 S. & R. 
288 ; 2 Dali. R. 217 ; 1 Ycates, R. 329. 
In Georgia, it is equivalent to without the 
limits of the state; 3 Wheat. R. 541 ; and 
the same construction prevails in Maryland; 

1 Har. & John. 350 ; 1 Harr. & M’H. 89 ; 
in houtb Carolina; 2 McCord, Rep. 331 ; 
and in Massachusetts. 3 Mass. R. 271; 1 
Pick. R. 263. Vide Kirby, R. 299 ; 3 Bibb. 
IE 510 ; 3 Litt. R. 48; 1 John. Cas. 76. 
V ithin the four seas, infra quatuor maria , 
and beyond the four seas, extra quatuor 
maria , in English law books signify within 
and without the kingdom of England, or 
the jurisdiction of the king of England 
Co. Lit. 244 a ; 1 Bl. Com. 457. 

BIAS. A particular influential power 
which sways the judgment; the inclination 
or propensity of the mind towards a par¬ 
ticular object. 

2. Justice requires that the judge should 


have no bias for or against anv individual; 
and that his mind should be perfectly free 
to act as the law requires. 

3. There is, however, one kind of bias 
which the courts suffer to influence them in 
their judgments ; it is a bias favorable to a 
class of cases, or persons, as distinguished 
from an individual case or person. A few 
examples will explain this. A bias is felt 
on account of convenience. 1 Vcs. sen. 13, 
14 ; 3 Atk. 524. It is also felt in favor of 
the heir at law, as when there is an heir on 
one side and a mere volunteer on the other. 
Willes, R. 570 ; 1 W. Bl. 256 • Amb. 11. 
645 ; 1 Ball & B. 309 ; 1 Wils. R. 310 ; 
3 Atk. 747 ; Id. 222. On the other hand, 
the court leans.against double portions for 
children; M’Clell. R. 356; 13 Price, R. 
599 ; against double provisions, and double 
satisfactions; 3 Atk. R. 421 ; and against 
forfeitures. 3 T. R. 172. Vide, generally, 
1 Burr. 419 ; 1 Bos. & Pull. 614; 3 Bos. 
& Pull. 456 ; 2 Ves. jr. 648 : Jacob, llcp. 
115; 1 Turn. .A K 350. 

BID, contracts . A bid is an offer to pay 
a specified price for an article about to bo 
sold at auction. The bidder has a right to 
withdraw hi? bid at any time before it is 
accepted, which acceptance is generally 
manifested by knocking down the hammer; 
3 T. It. 148 ; Hardin’s Rep. 181 ; Sugd. 
Vend. 29 ; Babington on Auct. 30, 42 ; or 
the bid may be withdrawn by implication. 
6 Penn. St. R. ( 486 ; 8 .d. 408. Vide 
Offer. 

BIDDER, contracts . One who makes an 
offer to pay a certain price for an article 
which is for sale. 

2. The term is applied more particularly 
to a person who offers a price for goods or 
other property, while up for sale at an 
auction. The bidder is required to act in 
good faith, and any combination between 
him and others, to prevent a fair competi¬ 
tion, would avoid the sale made to himself. 

3. But there is nothing illegal in two 
or n^ore persons agreeing together to pur¬ 
chase a property at sheriff’s sale, fixing a 
certain price which they are willing to give, 
and appointing one of their number to be 
the bidder. 6 Watts & Serg. 122. 

4. Till the bid is accepted, the bidder 
may retract it. Vide articles, Auction and 
Bid; 3 John. Cas. 29; 6 John. R. 194; 8 
John. R. 444 ; 1 Fonbl. Eq. b. 1, c. 4, § 
4, note (x). 

BIENS. A French word, which signi¬ 
fies property. In law, it means property of 
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every description, except estates of freehold 
and inheritance. Dane’s Ab. c. 133, a, 3 ; 
Coni. Dig. h. t.; Co. Litt. 118, b; Sugd. 
Vend. 495. 

2. In the French law, this term includes 
all kinds of property, real and personal. 
Bicns are divided into biens nieubles, 
movable or personal property; and biens 
iiumcubles, immovable property or real 
estate. This distinction between movable 
and immovable property, is, however, re¬ 
cognized by them, and gives rise in the 
civil, as well as in the common law, to many 
important distinctions as to rights and reme¬ 
dies. Story, Confl. of Laws, § 13, note 1. 

BIGAMIJS, Canon law, Latin. One 
guilty of bigamy. 

BIGAMY, crim . law , domestic relations . 
The wilful contracting of a second marriage 
when the contracting party knows that the 
first is still subsisting; or it is the state of 
a man who has two wives, or of a woman 
who has two husbands living at the same 
time. When the man has more than two 
wives, or the woman more than two hus¬ 
bands living at the same time, then the 
party is said to have committed polygamy, 
but the name of bigamy is more frequently 
given to this offence in legal proceedings. 
1 Buss, on Cr. 187. , 

2. In England this crime is punishable 
by the stat. 1 Jac. 1, c. 11, which makes the 
offence felony ; but it exempts from punish¬ 
ment the party whose husband or wife shall 
continue to remain absent for seven years 
before the second marriage, without being 
heard from, and persons who shall have 
been legally divorced. The statutory pro¬ 
visions in the U. S. against bigamy or poly¬ 
gamy, are in general similar to, and copied 
from the statute of 1 Jac. 1, c. 11, ex¬ 
cepting as to the punishment. The several 
exceptions to this statute are also nearly 
the same in the American statutes, but the 
punishment of the offence is different in 
many of the states. 2 Kent, Com. 09 ; 
vide Bac. Ab. h. t.; Com. Dig. Justices, 
S 5 ; Merlin, Repert. mot Bigainic ; Code, 
lit. 9, tit. 9, 1. 18; and lib. 5, tit. 5, 1. 2. 

3. According to the canonists, bigamy 
is three-fold, viz.: ( vera,interpretativa , et si- 
mil itudinaria,) real, interpretative and siini- 
litudinary. The first consisted in marrying 
two wives successively, (virgins they may 
be,) or in once marrying a widow; the second 
consisted, not in a repeated marriage, but 
in marrying (v. g. meretricem vel ab alio 
rorruptam) a harlot; the third ai;ose from 


1 two marriages, indeed, but the one meta¬ 
phorical or spiritual, the other carnal. This 
last was confined to persons initiated in 
sacred orders, or under the vow of conti¬ 
nence. Deferriere’s Tract, Juris Canon, 
tit. xxi. See also Bac. Abr. h. t.; G De- 
cret, 1 . 12. Also Marriage . 

BILAN. A book in which bankers, 
merchants and traders write a statement of 
all they owe and all that is due to them. 
This term is used in the French law, and in 
the state of Louisiana. 5 N. S. 158. A 
balance sheet. See 3 N. S. 446, 504. 

BILATERAL CONTRACT, civil law . 
A contract in which both the contracting 
parties arc bound to fulfil obligations re¬ 
ciprocally towards each other ; Lef. Elem. 
§ 781; as a contract of sale, where one be¬ 
comes bound to deliver the thing sold, and 
the other to pay the price of it. Vide 
Contract; Synallagmatic contract . 

B1LINGUIS, English law . One who 
uses two tongues or languages. Formerly 
a jury, part Englishmen and part foreign¬ 
ers, to give a verdict between an English¬ 
man and a foreigner. Vide Medietas Lingua, 
Plow'd. 2. It is abolished in Pennsylvania. 
Aet April 14, 1834, § 149. 

BILL, legislation . An instrument drawn 
or presented by a member or committee to 
a legislative body for its approbation and 
enactment. After it has gone through both 
houses and received the constitutional sanc¬ 
tion of the chief magistrate, where such 
approbation is requisite, it becomes a law. 
See Meigs, 11. *237. 

Bill, chancery practice . A complaint in 
writing addressed to the chancellor, con¬ 
taining the names of the parties to the suit, 
both complainant and defendant, a state¬ 
ment of the facts on which the complainant 
relies, and the allegations which lie makes, 
with an averment that the acts complained 
of are contrary to equity, and a prayer for 
relief and proper process. Its office in a 
chancery suit, is the same as a declaration 
in an action at law, a libel in a court of 
admiralty, or an allegation in the spiritual 
courts. 

2. A bill usually consists of nine parts. 

1. The address, which must be to the 
chancellor, court or judge acting as such. 

2. The second part consists of the names 
of the plaintiffs and their descriptions; but 
the description of the parties in this part of 
the bill does not, it seems, constitute a suf¬ 
ficient averment, so as to put that fact in 
issue. 2. Ves. & Bea. 327. 3. The third 
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part is called the premises or stating part J 
of the bill, and contains the plaintiff’s case, j 
4. In the fourth place is a general charge of 
confederacy, 0, The fifth part consists of 
allegations of the defendant’s pretences, and 
charges in evidence of them. 6. The sixth 
part contains the clause of jurisdiction, and 
an averment that the acts complained of are 
contrary to equity. 7. The seventh part 
consists of a prayer that the parties may 
answer the premises, which is usually termed 
the interrogatory part. 8. The prayer for 
relief sought forms the eighth part: And, 
9. The ninth part is a prayer for process. 
2 Mad. Ch. 166 ; Blake’s Ch. P. 35 ; 1 
Mitf. PI. 41. The facts contained in the 
bill, as far as known to the oomplainant, 
must, in some cases, be sworn to be true; 
and such as are not known to him, he must 
swear he believes to be true ; and it must 
be signed by counsel; 2 Madd. Ch. Pr. 
167; Story, Eq. PI. § 26 to 47 : and for 
cases requiring an affidavit, see, 3 Brow. 
Chan. Cas. 12, 24, 463; Bunb. 35; 2 
Brow. 11; 1 Fow. Proc. 256; Mitf. PI. 
51; 2 P. Wms. 451; 3 Id. 77 ; 1 Atk. 
450 ; 3 Id. 17, 132 ; 3 Atk. 132 ; Preeed. 
in Ch. 332; Barton’s Equity, 48 n. 1, 53 
a. 1, 56 n. 1; 2 Brow. Ch.* Cas. 281, 
319; 4 Id. 480. 

3. Bills may be divided into three 
classes, namely: 1. Original bills. 2. Bills 
not original. 3. Bills in the nature of 
original bills. 

4. —I. An original bill is one which prays 
the decree of the court, touching some right 
claimed by the person exhibiting the bill, 
in opposition to some right claimed by the 
person against whom the bill is exhibited. 
Hindc, 19 ; Coop. Eq. PI. 43. Original 
bills always relate to some matter not before 
litigated in the court by the same persons, 
and standing in the same interests. Mitf. 
Eq. PI. by Jeremy, 34 ; Story, Eq. PL § 16. 
They may be divided into those which pray 
relief, and those which do not pray relief. 

5. —1st. Original bills praying relief are 
of three kinds . First . Bills praying the 
decree or order of the court, touching some 
right claimed by the party exhibiting the 
bill, in opposition to some right, real or 
supposed, claimed by the party against 
whom the bill is exhibited, or touching some 
wrong done in violation of the plaintiff’s 
right. Mitf. Eq. PI. 32. 

6. — Secondly . A bill of interpleader , is 
one in which the person exhibiting it claims 
no right in opposition to the rights claimed 


by the person against whom the bill is ex* 
hibited, but prays the decree of the court 
touching the rights of those persons, for the 
safety of the person exhibiting the bill. 
Hinde, 20 ; Coop. Eq. PL 43 ; Mitf. PL 
32. The Practical Register defines it to 
be a bill exhibited by a third person, who, 
not knowing to whom he ought of right to 
render a debt or duty, or pay his rent, fears 
he may be hurt by some of the claimants, 
and therefore prays he may interplead, so 
that the court may judge to whom the thing 
belongs, and he be thereby safe on the pay¬ 
ment. Pr. Reg. 78; Harr. Ch. Pr. 45; 
Edw. Inj. 393 ; 2 Paige, 199 ; Id. 570 ; 6 
John. Ch. R. 445. 

7. The interpleader has been compared 
to the intervention (q. v.) of the civil law. 
Gilb. For. Rom. 47. But there is a striking 
difference between them. The tei'tius in 
our interpleader in equity, professes to have 
no interest in the subject, and calls upon 
the parties who allege they have, to come 
forward and discuss their claims : the tertiics 
of the civil law, on the other hand, asserts 
a right himself in the subject, which two 
persons are at the time actually contesting, 
and insists upon his right to join in the dis¬ 
cussion. A bill of interpleader may be 
filed, though the party has not been sued at 
law, or has been sued by one only of the 
conflicting claimants, or though the claim 
of one of the defendants is actionable at 
law, and the other in equity. 6 Johns. 
Chan. R. 445. The requisites of a bill of 
this kind are, 1. It must admit the want of 
interest in the plaintiff in the subject-mat¬ 
ter of dispute. 2. The plaintiff must annex 
an affidavit that there is no collusion be¬ 
tween him and either of the parties. 3. 
The bill must contain an offer to bring the 
money into court, when there is any due ; 
the want of which is a ground of demurrer, 
unless the money has actually been paid 
into court. Mitf. Eq. PL 49 ; Coop. Eq. 
PL 49; Barton, Suit in Eq. 47, note 1. 
4. The plaintiff’ should state his own rights, 
and thereby negative any interest in the 
thing in controversy; and also should 
state the several claims of the opposite par¬ 
ties ; a neglect on this subject is good cause 
of demurrer. Mitf. Eq. PL by Jeremy, 
142 ; 2 Story on Eq. § 821; Story, Eq. 
PL 292. 5. The bill should also show that 

there are persons in esse capable of inter¬ 
pleading, and setting up opposite claims. 
Coop. Eq. PL 46 ; 1 Mont. Eq. PL 234; 
Story, Eq. Pl. § 295 ; Story on Eq. § 821; 
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1 Ves. 248. 6. The bill should pray 

that the defendants set forth their several 
titles, and interplead, settle, and adjust 
their domands between themselves. The 
bill also generally prays an injunction to 
restrain the proceedings of the claimants, or 
either of them, at law; and, in this case, 
the bill should offer to bring the money into 
court; and the court will not in general act 
upon this part of the prayer, unless the 
money be actually brought into court. 4 
Paige’s R. 384; 6 John. Ch. R. 445. 

8. — Thirdly . A bill of certiorari , is one 
praying the writ of certiorari to remove a 
cause from an inferior court of equity. Coop. 
Eq. 44. The requisites of this bill are that 
it state, 1st. the proceedings in the inferior 
court; 2d. the incompetency of such court, 
by suggesting that the cause is out of its 
jurisdiction ; or that the witnesses live out 
of its jurisdiction ; or are not able, by age 
or infirmity, or the distance of the place, to 
follow the suit there ; or that, for some 
other cause, justice is not likely to be done; 
3d. the bill must pray a writ of certiorari, 
to certify and remove the record and the 
cause to the superior court. Wyatt, Pr. 
Beg. 82 ; Harr. Ch. Pr. 49 Story, Eq. PI. 
§ 298. This bill is seldom used in the 
United States. 

9. —2d. Original bills not praying relief 
are of two kinds. First, Bills to secure 
evidence, which are bills to perpetuate the 
testimony of witnesses ; or bills to examine 
witnesses de bene esse . These will be sepa¬ 
rately considered. 

10. —1. A bill to perpetuate the testimony 
of witnesses, is one which prays leave to 
examine them, and states that the witnesses 
are old, infirm, or sick, or going beyond the 
jurisdiction of the court, whereby the party 
is in danger of losing the benefit of their 
testimony. Hinde, 20. It does not pray 
for relief. Coop. Eq. PI. 44. 

11. In order to maintain such a bill,*it 

is requisite to state on its face all the ma¬ 
terial facts to support the jurisdiction. It 
must state, 1. the subject-matter touching 
which the plaintiff is desirous of giving evi¬ 
dence. Rep. Temp. Finch, 391; 4 Madd. 
R. 8, 10. 2. It must show that the plain¬ 

tiff has some interest in the subject-matter, 
which may be endangered if the testimony 
in support of it be lost; and a mere expec¬ 
tancy, however strong, is not sufficient. 6 
Ves. 260 ; 1 Vern. 105 ; 15 Ves. 136 ; Mitf. 
Eq. PI. by Jeremy, 51; Coop. Eq. PI. 52. 
3. It must state that the defendant has, or 


pretends to have, or that he claims an inte ¬ 
rest to contest the title of the plaintiff in the 
subject-matter of the proposed testimony. 
Coop. PI. 56 ; Story, Eq. PI. § 302. 4. It 
must exhibit some ground of necessity for 
perpetuating the evidence. Story, Eq. 
PI. § 303 ; Mitf. Eq. PI. by Jeremy, 52, 
148 and note y ; Coop. Eq. PI. 53. 5. 

The right of which the bill is brought to 
perpetuate the evidence or testimony, 
should be described with reasonable cer¬ 
tainty in the bill, so as to point the proper 
interrogations on both sides to the true 
merits of the controversy. 1 Vern. 312; 
Coop. Eq. PI. 56. 6. It should pray leave 

to examine the witnesses touching the mat¬ 
ter stated, to the end that their testimony 
may be preserved and perpetuated. Milf. PI. 
52. A bill to perpetuate testimony difiers 
from a bill to take testimony de bene esse, 
in this, that the latter is sustainable only 
when there is a suit already depending, 
while the former can be maintained only 
when no present suit can be brought at law 
by the party seeking the aid of a court to 
try his right. Story, Eq. PI. § 307. The 
canonists had a similar rule. According to 
the canon law, witnesses could be examined 
before any action was commenced, for fear 
that their evidence might be lost, x, cap. 
5 ; Boehmer, n. 5 ; 8 Toull. n. 23. 

12. —2. Bill to take testimony de bene esse . 
This bill, the name of which is sufficiently 
descriptive of its object, is frequently con¬ 
founded with a bill to perpetuate testimony ; 
but although it bears a close analogy to it, 
it is very different. Bills to perpetuate 
testimony can be maintained only, when no 
present suit can be maintained at law by 
the party seeking the aid of the court to try 
his right; whereas bills to take testimony uc 
bene esse, are sustainable only in aid (if a 
suit already depending. 1 Sim. & Stu. Kh 
The latter may be brought by a person who 
is in possession, or out of possession; and 
whether he be plaintiff or defendant in the 
action at law. Story, Eq. PI. § 307 and 
303, note; Story on Eq. § 1813, note 3. 
In many respects the rules which regulate 
the framing of bills to perpetuate testimony,' 
are applicable to bills to take testimony i ■ 
bene esse. 

13. — Secondly . A bill of discovery, em¬ 
phatically so called, is one which prays lor 
the discovery of facts resting within the 
knowledge of the person against whom the bill 
is exhibited, or of deeds, writings, or other 
things in his custody or power. Ilinde, 20; 
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Make's Oli. Pr. ."7. Every bill, except the 
bill of certiorari, may in truth be considered 
a bill of d isoovorv, for every bill seeks a 
disclosure of circumstances relative to the 
plaintiff's case : but that usually and em¬ 
phatically distinguished by this appellation 
is a bill for the discovery of facts, resting 
iu the knowledge of the defendaut, or of 
deeds or writings, or other things in his 
custody or power, and seeking no relief in 
consequence of the discovery. 

14. This bill is commonly used in aid 
of the jurisdiction of some other court; as 
to euable the plaintiff to prosecute or defend 
an action at law. Mitf. PI. 52. The 
plaintiff, in this species of bill, must be 
eutitled to the discovery he seeks, and shall 
only have a discovery of what is necessary 
for his own title, as of deeds he claims un¬ 
der, and not to pry into that of the defend¬ 
ant. 2 Yes. 445. See Blake’s Ch. Pr. 45 ; 
Mitf. PI. 52; Coop. Eq. PI. 58; 1 Madd. 
Ch. Pr. 196 ; Hare on Disc, passim; Wagr. 
on Disc, passim. 

15. The action ad exhibendum , in the 
Roman law, was not unlike a bill of discovery. 
Its object was to force the party against 
whom it was instituted, to exhibit a thing 
or a title in bis power. It was always 
preparatory to another, which was always a 
real action in the sense of the word in the 
Roman law. See Action ad exhibendum; 
Merlin, Questions de Droit, tome i. 84. 

16. —II. Bills not original . These are 
either in addition to, or a continuance of an 
original bill, or both. Mitf. c. 1, s. 2 ; Story, 
Eq. PI. § 388 ; 4 Bouv. Inst. n. 4100. 

17. —1st. Of the first class are, 1. A 
supplemental bill. This bill is occasioned 
by some defect in a suit already instituted, 
whereby the parties cannot obtain complete 
justice, to which otherwise the case by their 
bill would have entitled them. It is used 
for the purpose of supplying some irregularity 
discovered in the formation of the original 
bill, or some of the proceedings thereupon ; 
or some defect in a suit, arising from events 
happening since the points in the original 
were at issue, which give an interest to 
persons not parties to the suit. Blake’s 
Ch. Pr. 50. See 3 Johns. Ch. R. 423. 

18. It is proper to consider more 
minutely, 1. in what cases such a bill may 
he filed; 2. its particular requisites. 

19. —1. A supplemental bill may be 
filed, 1st. whenever the imperfection in the 
original bill arises from the omission of some 
material fact, which existed before the filing 


of the bill, but the time has passed in which 
it can be introduced into the bill by 
amendment; Mitf. Eq. PI. 55, 61, 325 ; hut 
leave of court must be obtained, before a 
bill which seeks to change the original 
structure of the hill, and to introduce anew 
and different case, can be filed. 2d. When a 
party necessary to the proceedings has been 
omitted, and cannot be admitted by an 
amendment. Mitf. Eq. PI. 61 ; 6 Madd. 
R. 369; 4 John. Ch. R. 605. 3d. When, 

after the court lias decided upon the suit as 
framed, it appears necessary to bring some 
other matter before the court to obtain the 
full effect of the decision; or before a de¬ 
cision has been obtained, but after the parties 
are at issue upon the points in the original 
bill, and witnesses have been examined, (in 
which case, an amendment is not in general 
permitted,) some other point appears neces¬ 
sary to be made, or some additional discovery 
is found requisite. Mitf. Eq. PI. by Jeremy, 
55; Coop. Eq. PL 73; 3 Atk. R. 110; 1 
Paige, R. 200. 4th. When new events or 
new matters have occurred since the filing 
of the bill; Coop. Eq. PL 74 ; these events 
or matters, however, arc confined to such 
as refer to and support the rights and inter¬ 
ests already mentioned in the bill. Story, 
Eq. PL § 336. 

20. —2. The supplemental bill must state 
the original bill, and the proceedings there¬ 
on ; and when it is occasioned by an event 
which has occurred subsequently to the 
original bill, it must state that event, and 
the consequent alteration with regard to the 
parties. In general, the supplemental bill 
must pray that all defendants appeal and 
answer the charges it contains. Mitf. Eq. 
PL by Jeremy, 75 ; Story, Eq. PL § 343. 

21. —2. A bill of revivor , which is a 
continuance of the original bill, when by 
death some party to it has become incapable 
of prosecuting or defending a suit, or a 
female plaintiff has by marriage incapaci¬ 
tated herself from suing alone. Mitf. PL 
33, 70; 2 Madd. Ch. Pr. 526. See 3 
Johns. Ch. R. 60: Story, Eq. PL § 354, 
et. seq. 

22. —3. A bill of revivor and supplement . 
This is a compound of a supplemental bill 
and bill of revivor, and not only continues 
the suit, which has abated by the death of 
the plaintiff, or the like, but supplies any 
defects in the original bill, arising from 
subsequent events, so as to entitle the party 
to relief on the whole merits of his case. 5 
Johns. Ch R. 334; Mitf. PI. 32, 74. 
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23. —2d. Among the seqond class may 
be placed, 1. A cross bill. This is one 
which is brought by a defendant in a suit 
against the plaintiff, respecting the matter 
in question in that bill. Coop. Eq. PL 85 ; 
Mitf. PI. 75. 

24. A bill of this kind is usually brought 
to obtain, cither a necessary discovery, or full 
relief to all the parties. It frequently hap¬ 
pens, and particularly if any questions 
arises between two defendants to a bill, 
that the court cannot make a complete de¬ 
cree without a cross bill, or cross bills to 
bring every matter in dispute completely 
before the court, litigated by the proper 
parties, and upon proper proofs. In this 
ease it becomes necessary for some one of 
the defendants to the original bill to file a 
bill against the plaintiff and other defend¬ 
ants in that bill, or some of them, and bring 
the litigated point properly before the court. 

25. A cross bill should state the original 
bill, and the proceedings thereon, and the 
rights of the party exhibiting the bill which 
are necessary to be made the subject of a 
cross litigation, or the grounds on which he 
resists the claims of the plaintiff in the 
original bill, if that is the object of the new 
bill. 

26. A cross bill may be filed to answer 
the purpose of a plea puis darrein continu¬ 
ance at the common law. For example, 
where, pending a suit, and after replication 
and issue joined, the defendant having ob¬ 
tained a release and attempted to prove it 
viva voce at the hearing, it was determined 
that the release not being in issue in the 
cause, the court could not try the facts, 
or direct a trial at law for that purpose, 
and that a new bill must be filed to put 
the release in issue. Mitf. PL 75, 76 ; 
Coop. Eq. PL 85 ; 1 Harr. Ch. Pr. 135. 

27. A cross bill must be brought before 
publication is passed on the first bill, 1 
Johns. Ch. R. 62, and not after, except 
the plaintiff in the cross bill go to the hear¬ 
ing on tli£ depositions already published ; 
because of* the danger of perjury and sub¬ 
ornation, if the parties should, after publi¬ 
cation of the former depositions, examine 
witnesses, de novo , to the same matter be¬ 
fore examined into. 7 Johns. Ch. Rep. 
250 ; Nels. Ch. R. 103. 

28. —2. A bill of review . Bills of review 
are in the nature of writs of error. They 
are brought to have decrees of the court 
reviewed, altered, or reversed, and there 
are two sorts of these bills. The first is 


brought where the decree has been signed 
and enrolled; and the second, where the 
decree has not been signed and enrolled. 
1 Ch. Cas. 54 ; 3 P. Wins. 371. The first 
of these is called, by-way of preeminence, a 
bill of revicw r ; while the other is distin¬ 
guished by the appellation of a bill in the 
nature of a bill of review, or a supplemental 
bill in the nature of a bill of review. Coop. 
Eq. PL 88 ; 2 Madd. Ch. Pr. 537. 

29. A bill of review must be cither for 
error in point of law; 2 Johns. C. R. 488 ; 
Coop. Eq. PL 89 ; or for some new matter 
of fact, relevant to the case, discovered 
since publication passed in the cause; and 
which could not, with reasonable diligence, 
have been discovered before. 2 Johns. C. 
R. 488 ; Coop. Eq. PL 94. See 3 Johns. 
R. 124. 

30. —3. Bill to impeach a decree on the 
ground of fraud. When a decree has been 
obtained by fraud, it may be impeached by 
original bill, without leave of court. As 
the principal point in issue, is the fraud in 
obtaining it, it must be established before ihe 
propriety of the decree can be investigated, 
and the fraud must be distinctly stated in the 
bill. The prayer must necessarily be varied 
according to the nature of the fraud used, 
and the extent of its operation in obtaining 
an improper decision of the court. When 
the decree to 6et aside a fraudulent decree 
has been obtained, the court will restore 
the parties to their former situation, what¬ 
ever their rights may be. Mitf. Eq. PL 84 ; 
Sto. Eq. PL § 426. 

31. —4. Bill to suspend a decree. The 
operation of a decree may be suspended 

' under special circumstances, or avoided by 
matter subsequent to the decree, upon a 
new bill for that purpose. See 1 Ch. 
j Cas. 3, 61; 2 Ch. Cas. 8 ; Mitf. Eq. PL 
85, 86. 

32. —5. Bill to carry a decree into exe- 
' cution . This is one which is filed when, 

from the neglect of parties, or some other 
cause, it may become impossible to carry a 
decree into execution without the further 
decree of the court. Hinde, 68; 1 Harr. 
Ch. 148. 

33. —6. Bills partaking of the qualities of 
some one or more of other bills. These are, 

34. First. Bill in the nature of a bill 
of revivor . A bill in the nature of a bill 
of revivor, is one which is filed when the 
death of a party, whose interest is not de¬ 
termined by his death, is attended with 
such a transmission of his interest, that the 
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title to it, as well as the person entitled, may 
he litigated in the court of chancery, as in the 
case of a devise of real estate, the suit is not 
permitted to be continued by bill of revivor. 
1 Ch. Cas. 123 ; Id. -174 ; 3 Ch. Iiep. 39 ; 
Moselv, U. 44. In such cases an original 
bill, upon which the title may be litigated, 
must be tiled, and this bill will have so far 
the efleet of a bill of revivor, that if the title 
of the representative by the act of the de¬ 
ceased party is established, the same benefit 
may be had of the proceedings upon the 
former bill, as if the suit had been continued 
hv bill of revivor. 1 Vern. 427 ; 2 Vern. 
54S ; Id. G72 ; 2 Bro. P. C. 529; 1 Eq. 
Cas. Ab. 83; Mitf. PI. GO, 67. 

35. Secondly. Bill in the nature of a 
supplemental bill . An original bill in the 
nature of a supplemental bill, is one filed 
when the interest of the plaintiff or defendant, 
suing or defending, wholly determines, and 
the same property becomes vested in an¬ 
other person not claiming under him. Hinde, 
71 ; Blake’s Ch. Pr. 38. The principal dif¬ 
ference between this and a supplemental 
bill, seems to be, that a supplemental bill 
is applicable to such cases only, where the 
same parties or the same interests remain 
before the court; whereas, an original bill 
in the nature of a supplemental bill, is pro¬ 
perly applicable where new parties, with 
new interests, arising from events occurring 
since the institution of the suit, are brought 
before the court. Coop. Eq. PI. 75; Story, 
Eq. PI. § 345. 

3G. Thirdly. Bill in Ike nature of a bill 
of review . A bill in the nature of a bill 
of review, is one brought by a person not 
bound by a decree, praying that the same 
may be examined and reversed; as where a 
decree is made against a person who has no 
interest at all in the matter in dispute, or 
had not an interest sufficient to render the 
decree against him binding upon some per¬ 
son claiming after him. Relief may be ob¬ 
tained against error in the decree, by a bill 
in the nature of a bill of review. This bill 
in its frame resembles a bill of review, except 
that instead of prayingthat the former decree 
may be reviewed and reversed, it prays that 
the cause may be heard with respect to the 
new matter made the subject of the supple¬ 
mental bill, at the same time that it is 
reheard upon the original bill; and that 
the plaintiff may have such relief as the 
nature of the case made by the supple¬ 
mental bill may require. 1 Harr. Ch. P. 145. 

37. There are also bills which derive 


their names from the object which the com¬ 
plainant has in view. These will be sepa¬ 
rately considered. 

38. — 1 . Bill of foreclosure . A bill of 
foreclosure is one filed by a mortgagee 
against the mortgagor, for the purpose of 
having the estate sold, thereby to obtain 
the sum mortgaged on the premises, with 
interest and costs. 1 Madd. Ch. Pr. 528. 
As to the persons who are to be made 
parties to a bill of foreclosure, see Story, 
Eq. PL § 199-202. 

39. —2. Bill of information . A bill of 
information is a bill instituted in behalf of 
the state, or those whose rights are the 
object of its care arid protection. It is 
commenced by information exhibited in the 
name of the attorney-general, and differs 
from other bills little more than in name. 
If the suit immediately concerns the right 
of the state, the information is generally 
exhibited without a relator. If it does not 
immediately concern those rights, it is con¬ 
ducted at the instance and under the imme¬ 
diate direction of some person whose name 
is inserted in the information, and is termed 
the relator ; the officers of the state, in such 
or the like cases, are not further concerned 
than as they are instructed and advised by 
those whose rights the state is called upon 
to protect and establish. Blake’s Ch. PI. 
50 ; see llarr. Ch. Pr. 151. 

40. —3. Bill to marshal assels . A bill 
to marshal assets is one filed in favor of 
simple contract creditors, and of legatees, 
devisees, and heirs, but not in favor of next 
of kin, to prevent specialty creditors from 
exhausting the personal estate. See Mir- 
skating of Assets . 

41. —4. Bill to marshal securities. A 
bill to marshal securities is one which is 
filed against a party who has two funds by 
which his debt is secured, by a person hav¬ 
ing an interest in only one of those funds. 
As if A has two mortgages aud B has but 
one, B has a right to throw A upon the 
security which B cannot touch. 2 Atk. 
44G ; see 8 Yes. 388, 395. This last case 
contains a luminous exposition in all its 
bearings. In Pennsylvania, and perhaps in 
some other states, the object of this bill is 
reached by subrogation, (q. v.) that is, by 
substituting the creditor, having but one 
fund to resort to, to the rights of the other 
creditor, in respect to the other fund. 

42. —5. Bill for a new trial. This is 
a bill filed in a court of equity praying for 
an injunction after judgment at law, when 
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there is any fact, which renders it against 
conscience to execute such judgment, and 
of which the injured party could not avail 
himself in a court of law; or, if he could, 
was prevented by fraud or accident, un¬ 
mixed with any fault or negligence of him¬ 
self or his agents. Mitf. PI. by Jer. 131 ; 
2 Story Eq. § 887. Of late years bills of 
this description are not countenanced. Id.; 
1 John. Oh. 11. 432 ; 6 John. Ch. R. 479. 

43. — 6 . Bill of peace. A bill of peace 
is one which is filed when a person has a 
right which may be controverted by various 
persons, at different times, and by different 
actions. In such a case the court will pre¬ 
vent a multiplicity of suits, by directing an 
issue to determine the right, and ultimately 
grant an injunction. 1 Madd. Ch. Pr. 166 ; 

1 Harr. Ch. Pr. 104 ; Blake’s Ch. Pr. 48 ; 

2 Story, Eq. Jur. § 852 to 860 ; Jeremy on 
Eq. Jurisd. 343 ; 2 John. Ch. 11. 281; 8 
Cranch, 11. 426. 

44. There is another class of cases in 
which a bill of peace is now ordinarily ap¬ 
plied ; namely, when the plaintiff, after 
repeated and satisfactory trials, has estab¬ 
lished his right at law, and is still in danger 
of new attempts to controvert it. In order 
to quiet the possession of the plaintiff, and 
to suppress future litigation, courts of 
equity, under such circumstances, will in¬ 
terfere, and grant a perpetual injunction. 

3 John. 11. 529 ; 8 Cranch, R. 462; Mit. 
PI. by Jeremy, 143 ; 2 John. Ch. R. 281; 
Ed. on Inj. 356. 

45. —7. Bill quia timet . A bill quia 
timet , is one which is filed when a person is 
entitled to property of a personal nature 
after another’s death, and has reason to 
apprehend it may be destroyed by the pre¬ 
sent possessor ; or when he is apprehensive 
of being subjected to a future inconve¬ 
nience, probable or even possible to happen 
or be occasioned by the neglect, inadvert- 
ance, or culpability of another. Upon a 
proper case being made out, the court will, 
in one case, secure the property for the use 
of the party (which is the object of the bill) 
by compelling the person in possession of 
it, to give a proper security against any 
subsequent disposition or wilful destruction, 
and in the other case, they will quiet the 
party’s apprehension of future inconve¬ 
nience, by removing the causes which may 
lead to it, 1 Harr. Ch. Pr. 107; 1 Madd. 
Ch. l>r. 218 : Blake’s Ch. Pr. 37, 47 5 2 
Story, Eq. Jur. § 825 to 851. Vide, gene¬ 
rally, Bouv. Inst. Index, h. t. 


Bill, mere . law. An account containing 
the items of goods sold, or of work done by 
one person against another. It differs from 
an account stated (q. v.) in this, that the 
latter is a bill approved and sanctioned by 
the debtor, whereas a bill is made out by 
the creditor alone. 

Bill of adventure, com . law, rout?acts. 
A writing signed by a merchant, to testify 
that the goods shipped on board a certain 
vessel belong to another person who is to 
take the hazard, the subscriber signing only 
to oblige himself to account to him for the 
proceeds. 

Bill of attainder, legislation , punish¬ 
ment . An act of the legislature by which 
one or more persons are declared to be 
attainted, and their property confiscated. 

2. The Constitution of the United 
States declares that no state shall pass any 
bill of attainder. 

3. During the revolutionary ivar, bills 
of attainder, and ex post facto acts of con¬ 
fiscation, were passed to a wide extent. 
The evils resulting from them, in times of 
more cool reflection, were discovered to 
have far outweighed any imagined good. 
Story on Const. § 1367. Vide Attainder; 
Bill of Pains and Penalties . 

Bill-book, commerce , accounts . One in 
in which an account is kept of promissory 
notes, bills of exchange, and other bills 
payable or receivable: it ought to contain 
all that a man issues or receives. The book 
should show the date of the bill, the term 
it has to run before it becomes due, the 
names of all the parties to it, and the time 
of its becoming due, together with the 
amount for which it was given. 

Bill of conformity. The name of a 
bill filed by an executor or administrator, 
who finds the affairs of the deceased so 
much involved that he cannot safely admin¬ 
ister the estate, except under the direction 
of a court of chancery. This bill is filed 
against the creditors generally, for the pur¬ 
pose of having all their claims adjusted, and 
procuring a final decree settling the order 
of payment of the assets. 1 Story, Eq. 
Jur. 440. 

Bill of cost, practice . A statement of 
the items which form the total amount of 
the costs of a suit or action. This is de- 
mandable as a matter of right before the 
payment of the costs. 

Bill of credit. It is provided by the 
Constitution of the United States, art. 1, s. 
10 , that no state shall “emit bills of credit, 
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or mako myth mg hut gold and silver coin 
a tender in payment ot debts.” Such bills 
of credit are declared to mean promissory 
notes or bills issued exclusively on the 
credit of the state, and for the payment of 
which the faith of the state only is pledged. 
The prohibition, therefore, does not apply 
to the notes of a state bank, drawn on the 
credit of a particular fund set apart for the 
purpose. 2 M’Cord’s R. 12 ; 2 Pet. R. 
318 : 11 Pet. R. 257. Bills of credit may 
be defined to be paper issued and intended 
to circulate through the community for its 
ordinary purposes, as money redeemable at 
a future day. 4 Pet. U. S. II. 410; 1 
Kent, Com. 407: 4 Dali. R. xxiii.; Story, 
Coust. ^ 1302 to 1304 ; 1 Scam. R. 87,526. 

2 . This phrase is used in another sense 
among merchants ; it is a letter sent by an 
agent or other person to a merchant, de¬ 
siring him to give credit to the bearer for 
goods or money. Com. Dig. Merchant, F 
3; 5 Sm. & Marsh. 491 ; R. M. Charit. 
151: 4 Pike, R. 44 ; 3 Burr. Rep. 1067. 

Bill op debt, bill obligatory, con¬ 
tracts . When a merchant by his writing 
acknowledges himself in debt to another, in 
a certain sum to be paid on a certain day, 
and subscribes it at a day and place certain. 
It may be under seal or not. Com. Di^. 
Merchant, F 2. 

Bill of exception, practice . The state¬ 
ment in writing, of the objection made by a 
party in a cause, to the decision of the 
court on a point of law, which, in confirma¬ 
tion of its accuracy, is signed and scaled 
by the judge or court who made the de¬ 
cision. The object of the bill of exceptions 
is to put the question of law on record, for 
the information of the court of error having 
cognizance of such cause. 

2 . The bill of exception is authorized 
by the statute of Westminster 2 , 13 Ed. I. 
o. 31, the principles of which have been 
adopted in all the states of the Union. It 
is thereby enacted, « when one impleaded 
before any of the justices, alleges an ex¬ 
ception praying they will allow it, and if 
Ihey will not, if he that alleges the excep¬ 
tion writes the same, and requires that the 
justices will put their seals, the justices 
shall do so, and if one will not, another 
shall; and if, upon complaint made of the 
justice, the king cause the record to come 
before him, and the exception be not found 
in the roll, and the plaintiff show the writ¬ 
ten exception, with the seal of the justices 
thereto put, the justice shall be commanded 


to appear at a certain day, oither to confess 
or deny his seal, and if he cannot deny his 
seal, they shall proceed to judgment ac¬ 
cording to the exception, as it ought to be 
allowed or disallowed.” The statute ex¬ 
tends to both plaintiff and defendant. Vide 
the form of confessing a bill of exceptions, 
3 Burr. 1092. And for precedents sec Bull. 
N. P. 317 ; Brownlow’s Entries ; Latine Re- 
divio, 129; Trials per pais, 222, 3; 4 
Ycates, 317, 18 ; 2 Yeatcs, 295, G. 485, 6; 
1 Morgan’s Vade Mccuni, 471—5. Bills 
of exception differ materially from special 
verdicts; 2 Bin. 92 ; and from the opinions 
of the court filed in the cause. 10 S. & R. 
114, 15. 

3. Here will be considered, 1 the cases 
in which a bill of exceptions may be had; 
2. the time of making the exception $ 3. the 
form of the bill; 4. the effect of the bill. 

4. —1. In general a bill of exception can 
be had only in a civil case. When in the 
course of the trial of a cause, the judge, 
either in his charge to the jury, or in de¬ 
ciding an interlocutory question, mistakes 
the law, or is supposed by the counsel on 
cither side, to have mistaken the law, the 
counsel against whom the decision is made 
may tender an exception to his opinion, and 
require him to seal a bill of exceptions. 3 Bl. 
Coin. 372. Sec Salk. 284, pi. 1G ; 7 Serg. 
k Rawlc, 178; 10 Id. 114,115; Whart. 
Dig. Error, D, E ; 1 Cowcn, 622 ; 2 Caines, 
168 ; 2 Cowen, 479; 5 Cowen, 243; 3 
Crunch, 298 ; 4 Cranch, G2 ; 6 Cranch, 226 ; 
17 Johns. R. 218; 3 Wend. 418 ; 9 Wend. 
074. In criminal cases, the judges, it 
seems, arc not required to seal a bill of ex¬ 
ceptions. 1 Chit. Cr. Law, 622; 13 John 
R. 90; 1 Virg. Cas. 264; 2 Watts, R 
285 ; 2 Sumn, R. 19. In New York, it is 
provided by statute, that on the trial of any 
indictment, exceptions to any decision of the 
court may be made by the defendant, in the 
same cases and manner provided by law in 
civil cases; and a bill thereof shall be set¬ 
tled, signed and sealed, and filed with the 
clerk of the court. But such bill of excep¬ 
tion shall not stay or delay the rendering 
of judgment, except in some specified cases. 
Grah. Pr. 768, note. Statutory provisions 
have been made in several other states au¬ 
thorizing the taking of exceptions in criminal 
cases. 2 Virg. Cas. 60 and note ; 14 Pick. 
R. 370; 4 Ham. K. 348 ; 6 Ham. 11. 16 ; 

7 Ilaiu. It. 214; 1 Leigh, R. 598; 14 
Wend. 546. See also 1 Halst. R. 405; H 
Penn. R. G37. 


176 


BIL 


BIL 


5.—2. The bill of exceptions must be 
tendered at the time the decision complained 
of is made ; or if the exception be to the 
charge of the court, it must be made before 
the jury have given their verdict. 8 S. & 
R. 210 ; 4 Dall/249 ; S. C. 1 Binn. 38 ; G 
John. 279 ; 1 John. 312 ; 5 Watts, R. G9 ; 
10 John. R. 312; 5 Monr. It. 177; 7 
Wend. It. 34 ; 7 S. & R. 219 ; 11 S. & R. 
2G7 ; 4 Pet. R. 102 ; Ala. It. 06 ; 1 Monr. 
215; 11 Pet. R. 185; 6 Cowen, R. 189. 
In practice, however, the point is merely 
noted, at the time, and the bill is afterwards 
settled. 8 S. & R. 216 ; 11 S. & R. 270; 
Trials per pais, 4G7 ; Salk. 288 ; Sir T. Ray. 
405; Bull. N. P. 315-16; Jacob’s Law 
Diet. They may be sealed by the judge 
after the record has been removed by a writ 
of error, and after the expiration of his 
office. Fitz. N. B. 21 N, note. 

6 . —3. The bill of exception must be 
signed by the judge who tried the cause ; 
which is to be done upon notice of the time 
and place, when and where it is to be done. 

3 Cowen, 32 ; 8 Cowen, 766; Bull. A. P. 
316; 3 Bl. Com. 372. When the bill of 
exception is sealed, both parties are con¬ 
cluded by it. 3 Ball. 38; Bull. N. P. 
316. 

7. —4. The bill of exceptions, being part 
of the record, is evidence between the par¬ 
ties, as to the facts therein stated. 3 Burr. 
1765. No notice can be taken of objections 
or exceptions not appearing on the bill. 8 
East, 280 ; 3 Dali. 38, 422, n.; 2 Binn. 
168. Vide, generally, Dunlap’s Pr.; Grab. 
Pr.; Tidd’s Pr.; Chit. Pr.; Penna. Pr.; 
Archibold’s Pr.: Sellon’s Pr.; in their seve¬ 
ral indexes, h. t. ; Steph. PI. 111 ; Bac. Ab. 
h. t. ; 1 Phil. Ev. 214 ; 12 ATn. Ab. 262 ; 
Code of Pract. of Louisiana, art. 487, 8 , 

9 ; 6 Watts A Scrg, 386, 397 ; 3 Bouv. 
Inst. n. 3228—32. 

Bill of exchange, contracts. A bill 
of exchange is defined to be an open letter 
of request from, and order by, one person 
on another, to pay a sum of money therein 
mentioned to a third person, on demand, or 
at a future time therein specified. 2 Bl. 
Com. 466 ; Bayl. on Bills, 1 ; Chit. Bills, 

1 ; 111 . Bl. 586 : 1 B. & P. ‘291, 654 ; 
Selw. N. P. 285. Leigh’s N. P. 335 ; 
Byles on Bills, 1:1 Bouv. Inst. n. 895. 

2 . The subject will be considered with 
reference, 1 . to the parties to a bill; 2 . the 
form ; 3. ilieir different kinds ; 4. the in¬ 
dorsement and transfer ; 5. the acceptance; 

6 . the protest. 


3.—§ 1. The parties to a bill of exchange 
are the drawer, (q. v.) or he who makes the 
order; the drawee, (q. v.) or the person tc 
whom it is addressed ; the acceptor, (q. v.) 
or he who accepts the bill; the payee, (q. 
v.) or the party to whom, or in whose favor 
the bill is made. The indorser, (q. v.) is 
he w r ho writes his name on the hack of a 
bill ; the indorsee, (q. v.) is one to whom a 
bill is transferred by indorsement; and the 
holder, (q. v.) is in general any one of the 
parties who is in possession of the bill, and 
entitled to receive the money therein men¬ 
tioned. 

4. Some of the parties are sometimes 
fictitious persons. 'W hen a bill is made 
payable to a fictitious person, and indorsed 
in the name of the fictitious payee, it is in 
effect a bill to bearer, and a bona fide holder, 
ignorant of that fact, may recover on it, 
against all prior parties, who were privy to 
the transaction. 2 II. Bl. 178, 288; 3 T. 
R. 174, 182, 481 ; 1 Camp. 130; 19 Ves. 
311. In a case where the drawer ami payee 
were fictitious persons, the acceptor was 
held liable to a bona fide holder. 10 B. A 
C. 468 ; S. C. 11 E. C. L. R. 116. Vide, 
as to parties to a bill, Chit. Bills, 15 to 
76, (cd. of 1836.) 

5. —§ 2. The form of the bill. 1 . The 
general requisites of a bill of exchange, are, 
1 st. that it be in writing. R. T. liardw. 
2; 2 Stra. 955; 1 Pardess. 344-5. 

6 . —2d. That it be for the payment of 
money, and not for the payment of merchan¬ 
dise. 5 T. R. 485 ; 3 Wils. 213 ; 2 Bla. 
Rep. 782 ; 1 Burr. 325 ; 1 Dow]. A By. 
N. P. C. 33; 1 Bibb’s R. 502; 3 Marsh. 
(Kty.) li. 184; 6 Cowen, 108; 1 Caines’ 
R. 381; 4 Mass. 245; 10 8 . A R. 64 ; 14 
Pet. R. 293; 1 M’Cord, 115; 2 Nott A 
M’Cord, 519 ; 9 Watts, R. 102. But see 
9 John. li. 120; and 19 John. li. 144, 
where it was held that a note payable in 
bank bills was a good negotiabb note. 

7. —3d. That the money be payable at 
all events, not depending on any contingen¬ 
cy, either with regaid to the fund out of 
which payment is to be made, or the parties 
by or to whom payment is to be made. 8 
Mod. 363 ; 4 Vin. Ab. 240, pi. 16 ; 1 Burr. 
323; 4 Dougl. 9; 4 Ves. 372; Russ. A 
Ry. C. C. 193; 4 Wend. li. 575; 2 Barn. 

A Aid. 417. 

8 . —2. The particular requisites of a bill 
of exchange. It is proper here to remark 
that no particular form or set of words is 
necessary to be adopted. An order u to 



BIL 


BIL 


177 


deliver money,' 1 or a promise that “ A B 
shall receive money,” or a promise “to bo 
accountable'’ or “ responsible” for it, have 
been severally held to be sufficient for a bill 
or note. 2 Ld. Ray in. 1396 ; 8 Mod. 364. 

9. The several parts of a bill of ex¬ 
change arc, 1st. that it be properly dated 
as to place. 

10. — 2d. That it be properly dated as to 
the time of making. As the time a bill be¬ 
comes due is generally regulated by the time 
when it was made, the date of the instru¬ 
ment ouirht to be clearly expressed. Beawes, 
pi. 3 ; 1 B. & C. 398 ; 2 Pardess. n. 333. 

11. —3d. The superscription of the sum 
for which the bill is payable is not indis¬ 
pensable, but if it be not mentioned in the 
bill, the superscription will aid the omission. 
2 East, P. C. 951. 

12. —4th. The time of payment ought to 
be expressed in the bill; if no time be men¬ 
tioned, it is considered as payable on de¬ 
mand. 7 T. R. 427 ; 2 Barn. & C. 157. 

13. —5th. Although it is proper for the 
drawer to name the place of payment, cither 
in the body or subscription of the bill, it is 
not essential: and it is the common practice 
for the drawer merely to write the address 
of the drawee, without pointing out any 
place of payment; in such case the bill is 
considered payable, and to be presented at 
the residence of the drawee, where the bill 
was made, or to him personally any where. 
2 Pardess. n. 337 ; 10 B. & C. 4 ; Moody 
Sc M. 381 ; 4 Car- & Paine, 35. It is at 
the option of the drawer whether or not to 
prescribe a particular place of payment, and 
make the payment there part of the contract. 
Beawes, pi. 3. The drawee, unless restricted 
by the drawer, may also fix a place of pay¬ 
ment by his acceptance. Chit. Bills, 172. 

14. —6th. There must be an order or re¬ 
quest to pay, and that must be a matter of 
right, and not of favor. Mood. & M. 171. 
But it seems that civility in the terms of 
request cannot alter the legal effect of the 
instrument; “ il vous plaira de payer,” is, 
in France, the proper language of a bill. 
Pailliet, Manuel de Droit Fran^ais, 841. 
The word pay is not indispensable, for the 
word deliver is equally operative. Ld. 
Raym. 1397. 

15. —7th. Foreign bills of exchange con¬ 
sist, generally, of several parts; a party 
who lias engaged to deliver a foreign bill, 
is bound to deliver as many parts as may 
be requested. 2 Pardess. n. 342. The 
several parts of a bill of exchange are called 
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a set; each part should contain a condition 
that it shall be paid, provided the others 
remain unpaid. Id. The whole set make 
but one bill. 

16. —8th. The bill ought to specify to 
whom it is to be paid. 2 Pardess. n. 338; 
1 II. Bl. 608; Russ. Sc Ry. C. C. 195. 
When the name of the payee is in blank, 
and the bill has been negotiated by indorse¬ 
ment, the holder may fill the blank with his 
own name. 2 M. & S. 90; 4 Camp. 97. 
It may, however, be drawn payable to 
bearer, and then it is assignable by delivery. 
3 Burr. 1526. 

17. —9th. To make a bill negotiable, it 
must be made payable to order, or bearer, 
or there must be other operative and equiva¬ 
lent words of transfer. Beawes, pi. 3; 
Sclw. N. P. 303, n. 16; Salk. 133. If, 
however, it is not intended to make the bill 
negotiable, these words need not be inserted, 
• and the instrument will, nevertheless, be 
valid as a bill of exchange. 6 T. R. 123 ; 
6 Taunt. 328 ; Russ. & Ry. C. C. 300; 3 
Caines’ R. 137; 9 John. R. 217. In 
France, a bill must be made payable to 
order. Code de Com. art. 110 ; 2 Pardess. 
n. 339. 

18. —10th. The sum for which the bill 
is drawn, must be clearly expressed in the 
body of it, in writing at length. The sum 
must be fixed and certain, and not contin¬ 
gent. 2 Stark. R. 375. And it may be in 
the money of any country. Payment of 
part of the bill, the residue being unpaid, 
cannot be indorsed. The contract is indi¬ 
visible, and the acceptor would thereby be 
compelled to make two payments instead of 
one. But when part of a bill has been paid 
the residue may be assigned, since then it 
becomes a contract for the residue only. 
12 Mod. 213; 1 Salk. 65 ; Ld. Ray. 860. 

10.—Hth. It is usual to insert the words, 
value received , but it is implied that every 
bill and indorsement has been made for 
value received, as much as if it had been 
expressed in tot idem verbis , 3 M. & S. 

352 ; Bayl. 40, n. 83. 

20—12th. It is usual, when the drawer 
of the bill is debtor to the drawee, to insert 
in the bill these words : “and put it to my 
accountbut when the drawee, or the per¬ 
son to whom it is directed, is debtor to tKo 
drawer, then he inserts these words : “ and 
put it to your account:” and, sometimes, 
where a third person is debtor to the drawee, 
it may be expressed thus : “ and put it* to 
the account of A B Marius, 27 ; Com. 
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Dig. Merchant, F 5j 11. T. Hardw. 1, 2, 3; a person out of, on another in, the United 
but. it is altogether unnecessary to insert any States, or vice versa ; or by a person in a 
of these words. 1 B. & C. 398 ; S. C. 8 E. foreign country, on another person in an- 
C. L. 11. 108. other foreign country; or by a person in 

21. —13th. When the drawer is desirous one state, on another in another of the 

to inform the drawee that he has drawn a United States. 2 Pet. 11. 589 ; 10 Pet. R. 
bill, lie inserts in it the words, *“ as per 572; 12 Pick. 483; 15 Wend. 527 * 3 
advice but when be wishes the bill paid Marsh. (Kty.) It, 488; 1 Pep. Const. Ct. 
without any advice from him, he writes, 100; 4 Leigh’s It. 37; 4 Wash. C. C. Eep. 
“ without further advice” In the former 148 ; 1 Whart. Dig. tit. Bills of Exchange, 
ease the drawee is not authorized to pay pi. 78. But see 5 John. It. 384, where it 
the bill till be has received the advice ; in is said by Van Ness, Justice, that a bill 
the latter he may pay before he has received drawn in the United States, upon any 
advice. place within the United States, is an inland 

22. —14th. The drawee must cither sub- bill. 

scribe the bill, or, it seems, his name may 29. An inland bill is one drawn by a 
be simply inserted in the body of the instru- person in a state, on another in the same 
ment. Beawes, pi. 3; Ld. Baym. 1376; i state. The principal difference between- 
1 Stra. 609. foreign and inland bills is, that the former 

23. —15th. The bill being a letter of re- must be protested, and the latter need not. 

quest from the maker to a third person, ; 6 Mod. 29; 2 B. & A. 656 : Chit Bill*, 
should be addressed to that person by the (ed. of 1830,) p. 14. “ The English rum 

Christian name and surname, or by the full ! requiring protest and notice of non-ncccpt- 
stylc of their firm. 2 Pardess. n. 335 ; ! ancc of foreign bills, has been adopted and 

Beawes, pi. 3 ; Chit. Bills, 18G, 7. j followed as the true rule of mercantile law, 

24. —16th. The place of payment should in the states of Massachusetts, Connecticut, 

be stated in the bill. . j New York, Maryland, and South Carolina 

25. —17th. As a matter of precaution, ! 3 Mass. Bep. 557; 1 Day’s B. 11 ; 3 John 

the drawer of a foreign bill may, in order ; Bep. 202; 4 John. 11. 144; 1 Bay’s Bep. 
to prevent expenses, require the bolder to • 468 ; 1 Ilarr. & John. 187. But the 

apply to a third person, named in the bill ; supreme court of the United States, in 

for that purpose, when the drawee refuses j Brown z\ Berry, 3 Dali. B. 365, and in 
to accept the bill. This requisition is usu- Clark v. Bussel, cited in 6 Scrg. <fc Bawlc, 
ally in these words, placed in a corner, 358, held, that in an action on a foreign 
under the drawee’s address: u Jlu besoin | bill of exchange, after a protest for non- 

chcz Messrs.-at- ” in other words, ' payment, protest for non-acceptance, or 

“In case of need apply to Messrs. -! notice of non-acceptance need not be shown, 

at-.” inasmuch as they were not required by the 

26. —18th. The drawer may also add a custom of merchants in this country; and 

request or direction, that in case the bill j those decisions have been followed in Penn- 
should not be honored by the drawee, it ! sylvania. 6 Scrg. & Bawlc, 356. It. be- 
shall be returned without protest or without conies a little difficult, therefore, to know 
expense, by subscribing the words, “ retour what is the true rule of the law-merchant 
sans protet or “ sans frais in this case ] in the United States, on this point, after 
the omission of the holder to protest, having \ such contrary decisions.” 3 Kent’s Com. 
been induced by the drawer, be, and per- 95. As to what will be considered a foreign 
haps the indorsers, cannot resist the pay- or an inland bill, when part of the bill is 
ment on that account, and thus the expense made in one place and part in another, see 
is avoided. Chit. Bills, 188. 1 M. & S. 87 ; Gow. R. 56 ; S. C. 5 E. C. 

27. —19th. The drawer may also limit L. R. 460 ; 8 Taunt. 679; 4 E. C. L. 11. 

the amount of damages, by making a me- 245 ; 5 Taunt. 529; 1 E. C. L. 11. 179. 
morandum on the bill, that they shall be a 30.—§ 4. The indorsement. Vide articles 

definite sum ; as, for example : “ In case Indorsement: Indorser; Indorsee . 

of non-acceptance or non-payment, reex- 31.—§ 5* The acceptance. "Vide article 

change and expenses not to exceed - Acceptance, 

dollars.” Id. 32.—§ 6. The protest. Vide article 

"28.—§ 3. Bills of exchange arc either Protest . 
foreign or inland. Foreign, when drawn by Vide, generally, Chitty on Bills; Bayley 
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on Bills; Bvles on Bills ; Marius on Bills : 
Kyd on Bills; Cunningham on Bills; Po- 
thier, h. t. : Panloss. Index, Lettre de 
Change; 4 Yin. Ab. 238 ; Bac. Ab. Mer-j 
chant and Merchandise, M.; Com. Digest, 
Merchant ; Dane's Ab. Index, h. t.; 1 Sup. 
to Vos. Jr. Sti, 514 ; Smith on Mer. Law, 
Book 3, c. 1 : Bouv. Inst. Index, h. t. 

Bill of gross adventure. A phrase 
used in French maritime law ; it compre¬ 
hends every instrument of writing which 
contains a contract of bottomry, respon¬ 
dentia, and every species of maritime loan. 
We have no word of similar import. Hall 
on Mar. Loans, 18*2, n. Sec Bottomry; 
Gross adventure.; Respondentia . 

Bill of Health, commercial law . A 
certificate, properly authenticated, that a 
certain ship or vessel therein named, comes 
from a place where no contagious distempers 
prevail, and that none of the crew at the 
time of her departure were infected with any 
such distemper. 

2. It is generally found on board of 
ships coming from the Levant, or from the 
coast of Barbary, where the plague so fre¬ 
quently prevails. I Marsh, on Ins. 408. 
The bill of health is necessary whenever a 
ship sails from a suspected port ; or when it 
is required at the port of destination. Holt’s 
R. 167 ; 1 Bell’s Com. 553, 5th cd. 

3. In Scotland the name of bill of health, 
has been given to an application made by 
an imprisoned debtor for relief under the 
Act of Sederunt. When the want of health 
of the prisoner requires it, the prisoner is 
indulged, under proper regulations, with 
such a degree of liberty as may be necessary 
to restore him. 2 Bell’s Com. 549, 5th ed. 

Bill of indictment. A written accusa¬ 
tion of one or more persons, of a crime or 
misdemeanor, lawfully presented to a grand 
jury, convoked, to consider whether there 
is sufficient evidence of the charge contained 
therein to put the accused on trial. It is 
returned to the court with an indorsement 
of true bill (q. v„) when the grand jury are 
satisfied that the accused ought to be tried : 
or ignoram’is, when they are ignorant of any 
just cause to put the accused upon his trial. 

Bill, contracts . A bill or obligation, 
(which are the same thing, except that in 
English it is commonly called bill, but in 
Latin obligation obligation,) is a deed where- • 
by the obligor acknowledges himself to owe ' 
unto the obligee a certain sum of money or : 
some other thing, in which, besides the names ; 
of the parties, are to be considered the sum 


or thing due, the time, place, and manner 
of payment or delivery thereof. It may be 
indented or poll, and with or without a 
penalty. West’s Symbolcogrnphy s. 100, 
101, and the various forms there given. 

Bill of lading, contracts and commercial 
law . A memorandum or acknowledgment 
in writing, signed by the captain or master 
of a ship or other vessel, that lie lias received 
in good order, on board of his ship or ve s I, 
therein named, at the place therein mention¬ 
ed, certain goods therein specified, which lie 
promises to deliver in like good order, ((he 
dangers of the seas excepted,) at the place 
therein appointed for the delivery of the 
same, to the consignee therein named or to bis 
assigns, lie or they paying freight for the 
same. 1 T. R. 745 ; Bac. Abr. Merchant 
L; Com. Dig. Merchant E 8. b ; Abbott 
on Ship. 216 : 1 Marsh, on Ins. 407 ; Code 
de Com. art. 281. Or it is the written 
evidence of a contract for the carriage and 
delivery of goods sent by sea for a certain 
freight. Per Lord Loughborough, 1 II. 
Bl. 359. 

2. A bill of lading ought to contain the 
name of the consignor; the name of the 
consignee; the name of the master of the 
vessel; the name of the vessel; the place 
of departure and destination ; the price of 
the freight; and in the margin, the marks 
and numbers of the things shipped. Code 
de Com. art. 281 ; Jacobsen’s Sea Laws. 

3. It is usually made in three originals, 
or parts. Onoof them is commonly sent to 
the consignee on board with the goods: 
another is sent to him by mail or some other 
conveyance ; and the third is retained by 
the merchant or shipper. The master should 
also take care to have another part for his 
own use. Abbott on Ship. 217. 

4. The bill of lading is assignable, and 
the assignee is entitled to the goods, subject, 
however, to the shipper’s right, in sonic 
cases, of stoppage in transitu. Sec In 
transitu; Stoppage in transitu. Abbott on 
Shipping, 331 Bac. Ab. Merchant j L ; 1 
Bell’s Com. 542, 5th ed. 

Bills of mortality. Accounts of births 
and deaths which have occurred in a certain 
district, during a definite space of time. 

Bill obligatory. An instrument in 
common use and too well known to be mis¬ 
understood. It is a bond without condition, 
sometimes called a single bill, and diffei&in 
nothing from a promissory note, but the se& 
which is affixed to it. 2 Serg. & Rawle, 
115. See Read’s Pleaders’Assistant, 256, 
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for a declaration setting forth such a bill. 
Also West’s Symboleography, s. 100, 101, 
for the forms both with and without a 
penalty. 

Bill of pains and penalties. A spe¬ 
cial act of the legislature which inflicts a 
punishment, less than death, upon persons 
supposed to be guilty of high offences, such 
as treason and felony, without any conviction 
in the ordinary course of judicial proceedings. 

2 Wood. Law Lect. 625. It differs from a 
bill of attainder in this, that the punishment 
inflicted by the latter is death. 

2. The Constitution of the United States 
provides that “ no bill of attainder shall be 
passed.” It has been judicially said by the 
supreme court of the United States, tha.t“ a 
bill of attainder may affect the life of an 
individual, or may confiscate his property, 
or both.” 6 Craneh, R. 138. In the sense 
of the constitution, then, it seems that bills 
of attainder include bills of pains and penal¬ 
ties. Story, Const. § 1338. Vide Attainder; 
Bills of Attainder . 

Bill of parcels, mere . law . An account 
containing in detail the names of the items 
which compose a parcel or package of goods ; 
it is usually transmitted with the goods to 
the purchaser, in order that if any mistake 
have been made, it may be corrected. 

Bill of particulars, practice . A de¬ 
tailed informal statement of a plaintiff’s 
cause of action, or of the defendants’s set-off. 

2. In all actions in which the plaintiff 
declares generally, without specifying his 
cause of action, a judge upon application 
will order him to give the defendant a bill 
of the particulars, and in the meantime stay 
proceedings. 3 John. R.248. And when 
the defendant gives notice or pleads a set-off, 
he will be required to give a bill of the 
particulars of his set-off, on failure of which 
he will'be precluded from giving any evi¬ 
dence in support of it at the trial. The 
object in both cases is to prevent surprise 
and procure a fair trial. 1 Phil. Ev. 152; 

3 Stark Ev. 1055. The bill of particulars 
is an account of the items of the demand, 
and states in w r hat manner they arose. 
Mete. & Perk. Dig. h. t. For forms, see 
Lee’s Diet, of Pr., Particulars of demand. 

Bill penal, contracts . A written ob¬ 
ligation, by which a debtor acknowledges 
himself indebted in a certain sum, say one 
hundred dollars, and for the payment of the 
debt binds himself in a larger sum, say two 
hundred dollars. Bills penal do not frequent¬ 
ly occur in modern practice; bonds, with con- 1 


ditions, have superseded them. Steph. on PL 
265, note. See 2 Vent. 198. Bills penal arc 
sometimes called bills obligatory. Cro. 
Car. 515; 2 Vent. 106. But a bill obli¬ 
gatory is not necessarily a bill penal. Com. 
Dig. Obligations, D. 

Bill of privilege, Eng . law . A pro¬ 
cess issued out of the court against an at¬ 
torney, who is privileged from arrest, instead 
of process demanding bail. 3 Bl. Com. 
289. 

Bill OF proof. In the mayor’s court, 
London, the claim made by a third person 
to the subject-matter in dispute between two 
others in a suit there, is called bill of proof . 
It is somewhat similar to an intervention, 
(q. v.) 3 Chit. Com. Law, 633: 2 Chit. 

Pr. 492 ; 1 Marsh, R. 233. 

Bill of suffranck, Eng . law . The 
name of a license granted at the custom 
house to a merchant, authorizing him to 
trade from one English port to another with¬ 
out paying custom. Cunn. L. D. 

Bill of rights. English law. A sta¬ 
tute passed in the reign of William and 
Mary, so called, because it declared the true 
rights of British subjects. W. & M. stat. 
2, c. 2. 

Bill of sale, contracts . An agreement 
in writing, under seal, by wdiicli a man 
transfers the right or interest he has in 
goods and chattels, to another. As the 
law imports a consideration when an agree¬ 
ment is made by deed, a bill of sale alters 
the property. Yelv. 196: Cro. Jac. 270 ; 
6 Co. 18. 

2. The Act of Congress of January 14, 
1793, 1 Story, L. U. S. 276, provides, that 
when any sliip or vessel which shall have 
been registered pursuant to that act, or the 
act thereby partial]}' repealed, shall in whole 
or in part be sold or transferred to a citizen 
of the United States, in every such sale or 
transfer, there shall be some instrument or 
writing in the nature of a bill of sale, which 
shall recite at length the certificate of re¬ 
gistry ; otherwise the said ship or vessel 
shall be incapable to be registered anew. 

3. In England a distinction is made be¬ 
tween a bill of sale for the transfer of a ship 
at sea, and one for the conveyance of a ship 
in the country; the former is called a grand 
bill of sale , the latter, simply, a bill of sale. 
In this country there does not appear to be 
such a distinction. 4 Mass. 661. 

4. In general, the maritime law requires 
that the transfer of a ship should bo evi¬ 
denced by a bill of sale. 1 Mason, 306. 
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But a contract to sell, accompanied by de¬ 
livery of possession, is sufficient. 8 Pick. 
86; 16 Pick. 401 ; 16 Mass. 336 ; 7 John. 
308. See 4 Mason, 515 ; 4 John. 54; 
16 Pet. 215 ; 2 Hall, 1; 1 Wash. C. C. 
226. 

Bill of sight, English commercial law . 
When a merchant is ignorant of the real 
quantities or qualities of any goods con¬ 
signed to him, so that he is unable to make 
a perfect entry of them, he is required to 
acquaint the collector or comptroller of the 
circumstances; and such officer is autho¬ 
rized, upon the importer or his agent making 
oath that he cannot, for want of full infor¬ 
mation, make a perfect entry, to receive an 
entry by bill of sight , for the packages, by 
tho best description which can be given, and 
to grant a warrant that the same be landed 
and examined by the importer in presence 
of the officer; and within three days after 
the goods have been so landed, the importer 
is required to make a perfect entry. Sec 
stat. 3 & 4 Will. IV. c. 52, § 24. 

Bill, single, contracts . A writing by 
which* one person or more, promises to 
another or others, to pay him or them a 
sum of money at a time therein specified, 
without any condition. It is usually under 
seal; and when so, it is sometimes, if not 
commonly, called a bill obligatory, (q. v.) 
2 S. & II. 115. 

2. It differs from a promissory note in 
this, that the latter is always payable to 
order ; and from a bond, because that in¬ 
strument has always a condition attached to 
it, on the performance of which it is satis¬ 
fied. 5 Com. Dig. 194; 7 Com. Dig. 
357. 

Bill of store, English commercial lav). 
A license granted by custom house officers 
to merchants, to carry such stores and pro¬ 
visions as are necessary for a voyage, free 
of duty. See stat. 3 and 4 Will. IV., 
c. 52. 

Bill, true. A true bill is an indict¬ 
ment approved of by a grand jury. Vide 
Billa Vera; True Bill . 

Bills payable, commerce. Engage¬ 
ments which a merchant has entered into in 
writing, and which lie is to pay on their be¬ 
coming due. Pard. n. 85. 

Bills receivable, commerce. Promis¬ 
sory notes, bills of exchange, bonds, and 
other evidences or securities which a mer¬ 
chant or trader holds, and which are pay¬ 
able to him. Pard. n. 85. 

BILLA VERA, practice. When the 


proceedings of the courts were recorded in 
Latin, and the graud jury found a bill of 
indictment to be supported by the evi¬ 
dence, they indorsed on it billa vera; now 
they indorse in plain English “ a true 
bill.” 

TO BIND, BINDING, contracts . These 
words are applied to the contract entered 
into between a master and an apprentice; 

! the latter is said to be bound. 

2. In order to make a good binding, the 
consent of the apprentice must be had, 
together with that of his father, next friend, 
or some one standing in loco parentis. 
Bac. Ab. Master and Servant, A; 8 John. 

328 ; 2 Pen. 977 ; 2 Yerg. 546 ; 1 Ash- 

mcad, 123 ; 10 Sergeant & llawle, 416 ; 
1 Massachusetts, 172; 1 Vermont, 69. 

Whether a father has, by the common law, 
a right to bind out his child, during his mi¬ 
nority without his consent, seems not to be 
settled. 2 Dali. 199: 7 Mass. 147: 1 
Mason, 78 ; 1 Ashm. 267. Vide Appren¬ 
tice; Father ; Mother; Parent. 

3. The words to bind or binding, are 
also used to signify that a thing is subject 
to an obligation, engagement or liability ; 
as, tho judgment binds such an estate. 
Vide Lien. 

To bind, OR TO bind over, crim law. 
The act by which a magistrate or a court 
hold to bail a party, accused of a crime or 
misdemeanor. 

2. A person accused may be bound over 
to appear at a court having jusisdiction of 
the offence charged, to answer; or he may 
be bound over to be of good behaviour, (q. 
v.) or to keep the peace. See Surety of the 
Peace. 

3. On refusing to enter into the re¬ 
quisite recognizance, the accused may be 
committed to prison. 

BIPARTITE. Of two parts. This term 
is used in conveyancing; as, this indenture 
bipartite, between A, of the one part, and B, 
of the other part. But when there are only 
two parties, it is not necessary to use this 
word. 

BIRRETUM or BIRRETUS. A cap 
or coif used formerly in England, by judges 
and sergeants at law. Spclin. h. t.; (Junn. 
Diet, Vide Coif. 

BIRTH. The act of being wholly brought 
into the world. The whole body must be 
detached from that of the mother, in order 
to make the birth complete. 5 C. & P. 

329 ; S. C. 24 E. C. L. R. 344; 6 C. & P. 
349.; S. C. 25 E. C. L. R. 433. 
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2. But if a child be killed with design 
and maliciously after it has wholly come 
forth from the body of the mother, although 
still connected with her by means of the 
umbilical cord, it seems that such killing 
will be murder. 9 C. & P. 25 ; S. C. 38 
E. 0. L. R. 21 5 7 C. & P. 814. Vide 
articles Breath: Dead Bom; Gestation; 
Life; and 1 Beck’s Med. Jur. 478, et seq.; 

1 Chit. Med. Jur. 438; 7 C. & P. 814; 1 
Carr. & Marfch. 650; S. C. 41 E. C. L. R. 
352; 9 C. & P. 25. 

3. It seems that unless the child be born 
alive, it is not properly a birth, but a mis¬ 
carriage. 1 Chit. Pr. 35, note z. But | 
see Russ. & Ry. C. C. 336. 

BISAILE, domestic relations . A cor- 
ruption of the French word bcsaieul , the 
father of the grandfather or grandmother. ' 
In Latin he is called proavus . Inst. 3, 6, 

3 ; Pig. 38, 10, 1, 5. Vide Aile. 

BISHOP. An ecclesiastical officer, who . 
is the chief of the clergy of his diocese, I 
and is the archbishop’s assistant. Hap¬ 
pily for this country, these officers are not 
recognized by law. They derive all their 
authority from the churohes over which j 
they preside. 

Bishop’s court, Eng . law . An ecclesi- 1 
astical court held in the cathedral of each 
diocese, the judge of which is the bishop’s 
chancellor. 

BISHOPRICK, eccl. law . The extent 
of country over which a bishop has juris¬ 
diction ; a see ; a diocese. For their ori¬ 
gin, see Francis Puarenus de sacris Eccles. 
Ministeriis ac beneficiis, lib. 1, cap. 7; 
Abbe Fleury, 2d Discourse on Ecclesiastical 
History, § v. 

BISSEXTILE. The day which is added 
every fourth year to the month of February, 
in order to make the year agree with the 
course of the sun. It is called bissextile , 
because in the Roman calendar it was fixed 
on the sixth day before the calends of 
March, (which answers to the 24th day of 
February,) and this day was counted twice; 
the first was called bissextus prior , and the 
other bissextus posterior , but the latter was 
properly called bissextile or intercalary day. 
Although the name bissextile is still retained 
in its obsolete import, we intercalate the 29th 
of February every fourth year, which is 
called leap year; and for still greater ac¬ 
curacy, make only one leap year out of 
every four centenary years. The years 
1700 and 1800 were not leap years, nor I 
will the year a. D. 1900 be reckoned as one, I 


but the year A. D. 2000 will be a leap year 
or bissextile. For a learned account of the 
Julian and Gregorian calendars, see IIis- 
toire du Calendrier llomain, by Mons. 
Blondel; also, Savigny Dr. Rom. § 192; 
and Brunacci’s Tract on Navigation, 275,6. 

BLACK ACT, English law . An act of 
parliament made in the 9 Geo. II., which 
bears this name, to punish certain marauders 
who committed great outrages, in disguise, 
and with black faces. See Cbarlt. R. 
166. 

Black rook of the admiralty. An 
ancient book compiled in the reign of Edw. 
III. It has always been deemed of the 
highest authority in matters concerning the 
admiralty. It contains the laws of Oleron, 
at large ; a view of the crimes and offences 
cognizable in the admiralty ; ordinances and 
commentaries on matters of prize and mari¬ 
time torts, injuries and contracts. 2 Gall. 
R. 404. 

Black book of the exchequer. The 
name of a book kept in the English ex¬ 
chequer, containing a collection of treaties, 
conventions, charters, &c. 

Black mail. When rents were reserved 
payable in work, grain, and the like, they 
were called reditus nigid , or black mail, to 
distinguish them from white rents or blanch 
farms , or such as were paid in money. 

I Vide Alba firma . 

BLANCH FIRMES. The same as white 
rent. (q. v.) 

. BLANK. A space left in writing to be 
filled up with one or more words, in order 
to make sense. 1. In what cases the 
ambiguity occasioned by blanks not filled 
before execution of the writing may be 
explained ; 2. in what cases it oannot be 
explained. 

2.—1. When a blank is left in a written 
agreement which need not have been re¬ 
duced to writing, and would have been 
equally binding whether written or unwrit- 
| ten, it is presumed, in an action for the 
j non-performance of the contract, parol evi¬ 
dence might be admitted to explain the 
blank. And where a w’rittcn instrument, 
which was made professedly to record a 
fact, is produced as evidence of that fact 
which it purports to record, and a blank 
appears in a material part, the omission may 
be supplied by other proof. 1 l’hil. Lv. 
475; lWils. 215 ; 7 Verm. R. 522; 6 
Verm. R. 411. Hence a blank lift in an 
award for a name, was allowed to be sup¬ 
plied by parol proof. 2 Dali. 180. But 
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whore a creditor signs a deed of composition 
leaving the amount of his debt in blank, he 
binds himself to all existing debts. 1 B. & 
A. 101 : S. C. *2 Stark. R. 195. 

3. —2. If a blank is left in a policy of 
insurance for the name of the place of desti¬ 
nation of a ship, it will avoid the policy. 
Mollov, b. 2. c. 7, s. 14: Park, Ins. 22; 
Wesk. Ins. 42. A paper signed and sealed 
in blank, with verbal authority to fill it up, 
which is afterwards done, is void, unless 
afterwards delivered or acknowledged and 
adopted. 1 Yen*. 69, 149: 1 Hill, 267 ; 
2 X. & M. 125 ; 2 Brock. 64 ; 2 Dev. 379; 

1 Ham. 368: 6 Gill <fc John. 250; but see 
contra , 17 S. & R. 438. Lines ought to be 
drawn wherever there are blanks, to pre¬ 
vent anything from being inserted after¬ 
wards. 2 Valin’s Comm. 151. 

4. When the filling up blanks after the 
execution of deeds and other writings will 
vitiate them or not, see 3 Vin. Abr. 268 ; 
Moore, 547 : Cro. Eliz. 626 ; 1 Vent. 185 ; 

2 Lev. 35; 2 Ch. R. 187 ; 1 Anst. 228; 
5 Mass. 538; 4 Binn. 1 ; 9 Cranch, 28 ; 
Yelv. 96 ; 2 Show. 161 : 1 Satmd. PL & 
Ev. 77 ; 4 B. & A. 672; Com. Dig. 
Fait, F 1 ; 4 Bing. 123: 2 Hill. Ab. c. 25, 
§ 80: n. 33, § 54 and 72; 1 Ohio, R. 368; 
\ Binn. R. 1 ; 6 Cowen, 118; Wright, 
176. 

Blank bar, pleading. The same with 
that called a common bar, which, in an ac¬ 
tion of trespass, is put in to oblige the plain¬ 
tiff to assign the certain place where the 
trespass was committed. Cro. Jac. 594, pi. 
16. 

Blank indorsement, contract . An in¬ 
dorsement which does not mention the name 
of the person in whose favor it is made ; it 
is usually made by writing the name of the 
indorser on the back of the bill. Chit. 
Bills, 170. 

2. When a bill or note has been in¬ 
dorsed in blank,- its negotiability cannot 
afterwards be restrained. 1 Esp. N. P. Cas. 
ISO : 1 Bl. Rep. 295. As many persons as 
agree may join in suing on a bill when in¬ 
dorsed in blank ; for although it was given 
t< one alone, yet by allowing the others to 
jo*n in the suit, he has made them sharers 
in his rights. 3 Camp. N. P. Cas. 239. 
Vide Indorsementj Negotiable paper; Re¬ 
strictive indorsement . 

BLASPHEMY, crim. law. To attribute 
to God that which is contrary to his nature, 
and does not belong to him, and to deny 
what does; or it is a false reflection uttered 


with a malicious design of re riling God 
Elym’s Pref. to vol. 8, St. Tr. 

2. This offence has been enlarged iu 
P ennsylvania, and perhaps most of the 
states, by statutory provision. Vide Chris¬ 
tianity; 11 Serg. <fc Rawle, 394. In England 
all blasphemies against God, the Christian 
religion, the Holy Scriptures, and malicious 
revilings of the established church, are 
punishable by indictment. 1 East, P. C. 
3; 1 Russ, on Cr. 217. 

3. In France, before the 25th of Sep¬ 
tember, 1791, it was a blasphemy also to 
speak against the holy virgin and the saints, 
to deny one’s faith, to speak with impiety 
of holy things, and to swear by things sa¬ 
cred. Merl. Rep. h. t. The law relating 
to blasphemy in that country was totally 
repealed by the code of 25th of September, 
1791, and its present penal code, art. 262, 
enacts, that any person who, by words oi 
gestures, shall commit any outrage upon 
objects of public worship, in the places de¬ 
signed or actually employed for the per¬ 
formance of its rites, or shall assault oi 
insult the ministers of such worship in the 
exercise of their functions, shall be fined 
from sixteen to five hundred francs, and be 
imprisoned for a period not less than fifteen 
days nor more than six months. 

4. The civil law forbad the crime of 
blasphemy; such, for example, as to swear 
by the hair or the head of God ; and it 
punished its violation with death. Si enim 
contra homines factac blasphemiae impunitez 
non relinquuntur; multo magis qui ipsum 
Deum blasphemant , digni sunt supplicia 
sustinere . Nov. 77, ch. 1, § 1. 

5. In Spain it is blasphemy not only to 
speak against God and bis government., but 
to utter injuries against the Virgin Mary 
and the saints. Scnen Villanova Y Manes, 
Materia Criminal, forense, Observ. 11, cap 
3, n. 1. 

BLIND. One who is deprived of the 
faculty of seeing. 

2. Persons who are blind may enter 
into contracts and make wills like others. 
Carth. 53 ; Barn. 19, 23 ; 3 Leigh, R. 32, 
When an attesting witness becomes blind, 
his handwriting may be proved as if he were 
dead. 1 Stark. Ev. 341. But before prov¬ 
ing bis handwriting the witness must bo 
produced, if within the jurisdiction of the 
court, and examined, Ld. Raym. 734: 1 
M. & Rob. 258; 2 M. & Rob. 262. 

BLOCKADE, international law. The 
actual investment of a port or place by a 
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hostile force fully competent to cut off all 
communication therewith, so arranged or 
disposed as to be able to apply its force to 
every point of practicable access or approach 
to the port or place so invested. 

2. It is proper here to consider, 1. by 
what authority a blockade can be establish¬ 
ed; 2. what force is sufficient to constitute 
a blockade ; 3. the consequences of a Viola¬ 
tion of the blockade. 

3. —1. Natural sovereignty confers the 
right of declaring war, and the right which 
nations at war have of destroying or captur¬ 
ing each other’s citizens, subjects or goods, 
imposes on neutral nations the obligation 
not to interfere with the exercise of this 
right within the rules prescribed by the law 
of nations. A declaration of a siege or 
blockade is an act of sovereignty; 1 Rob. 
Rep. 14G; but a direct declaration by the 
sovereign authority of the besieging belli¬ 
gerent is not always requisite ; particularly 
when the blockade is on a distant station, 
for its officers inay have power, either ex¬ 
pressly or by implication, to institute such 
siege or blockade. 6 Rob. R. 3G7. 

4. —2. To be sufficient, the blockade 
must be effective, and made known. By 
the convention of the Baltic powers of 
1780, and again in 1801, and by the ordi¬ 
nance of congress of 1781, it is required 
there should be a number of vessels sta¬ 
tioned near enough to the port to make the 
entry apparently dangerous. ■ The govern¬ 
ment of the United States has uniformly 
insisted, that the blockade should be effec¬ 
tive by the presence of a competent force, 
stationed and present, at or near tho en¬ 
trance of the port. 1 Kent, Com. 145, and 
the authorities by him cited ; and see 1 Rob. 
R. 80; 4 Rob. R. GG ; 1 Acton’s R. 64, 5 ■ 
and Lord Erskine’s speech, 8th March, 1808, 
on the orders in council, 10 Cobbct’s Pari. 
Debates, 949, 950. But “ it is not an ac¬ 
cidental absence of the blockading force, 
nor the circumstance of being blown off by 
wind, (if the suspension and the reason of 
the suspension are known,) that will be suf¬ 
ficient in law to remove a blockade.” But 
negligence or remissness on the part of the 
cruizers stationed to maintain the blockade, 
may excuse persons, under circumstances, 
for violating the blockade. 3 Rob. R. 156; 
1 Acton’s R. 59. To involve a neutral in 
the consequences of violating a blockade, it 
is indispensable that he should have due 
notice of it: this information may be com- 
oiunicated to him in two ways; either ac¬ 


tually, by a formal notice from the block¬ 
ading power, or constructively by notice 
to his government, or bv the notoriety of 
the fact. 6 Rob. R. 367; 2 Rob. R. 
110; Id. Ill, note; Id. 128; 1 Acton’s 
R. 61. 

4.—3. In considering the consequences 
of the violation of a blockade, it is proper 
to take a view of what will amount to such 
a violation, and, then, of its effects. As all 
criminal acts require an intention to com 
mit them, the party must intend to violate 
the blockade, or his acts will be perfectly 
innocent; but this intention will be judged 
of by the circumstances. This violation 
may be, either, by going into the place 
blockaded, or by coming out of it with a 
cargo laden after the commencement of the 
blockade. Also placing himself so near a 
blockaded port as to be in a condition to 
slip in without observation, is a violation of 
the blockade, and raises the presumption 
of a criminal intent. 6 Rob. R. 30, 101, 
182 ; 7 John. R. 47 ; 1 Edw. R. 202 ; 4 
Cranch, 185. The sailing for a blockaded 
port, knowing it to be blockaded, is, it 
seems, such an act as may charge the party 
with a breach of the blockade. 5 Cranch, 
335; 9 Cranch, 440, 446 ; 1 Kent, Com. 
150. When the ship has contracted guilt 
by a breach of the blockade, she may be 
taken at any time before the end of her 
voyage, but the penalty travels no further 
than the end of her return voyage. 2 Rob. 
R. 128 ; 3 Rob. R. 147. When taken, the 
ship is confiscated ; and the cargo is always, 
prima facie , implicated in the guilt of the 
owner or master of the ship ; and the burden 
of rebutting the presumption that the vessel 
was going in for the benefit of the cargo, 
and with the direction of the owners, rests 
with them. 1 Rob. R. 6/, 130 ; 3 Rob. II. 
173 ; 4 Rob. R. 93 ; 1 Edw. R. 39. Vide, 
generally, 2 Bro. Civ. & Adm. Law T , 314 : 
Chit. Com. Law, Index, h. t.; Chit. Law 
of Nations, 128 to 147 ; 1 Kent’s Com. 
143 to 151 ; Marsh. Ins. Index, h. t., 
Dane’s Ab. Index, h. t.; Mann. Com. B. 3, 
c. 9. 

BLOOD, kindred . This word, in the 
law sense, is used to signify relationship, 
stock, or family; as, of the blood of the 
ancestor. 1 Roper on Leg. 103 ; 1 Supp 
to Ves. jr. 365. In a more extended sense, 
it means kindred generally. Rac. Max. 
Reg. 18. 

2. Brothers and sisters are said to be 
of the whole blood, (q. v.) if they have the 
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same father and mother—of the half blood, 
<q. v.) if they have only one parent in com¬ 
mon. 5 Whart. Rep. 477. 

BLOTTER, flier, law. A book among 
merchants, in which entries of sales, &c. are 
first made. 

2. This book, containing the original 
entries, is received in evidence, when sup¬ 
ported by the oaths or affirmations of those 
who keep it. See Original entry. 

BOARD. This word Ls used to desig¬ 
nate all the magistrates of a city or borough, 
or all the managers or directors of any in¬ 
stitution ; as, the board of aldermen ; the 
board of directors of the Bank of North 
America. The majority of the board have 
in general the power to perform the acts of 
the whole board, but sometimes they are 
restrained by their charters, and it requires 
a greater number to perform certain acts. 

Board of civil authority. A term 
used in Vermont. This board is composed 
of the selectmen and justices of the peace 
of their respective towns. They are autho¬ 
rized to abate taxes, and the like. 

BOCKLAND, Eng . law . The name of 
an ancient allodial tenure, which was ex¬ 
empt from feudal services. Bac. Ab. Ga¬ 
velkind, A ; Spelman’s English Works, vol. 

*) oqo 

BODY. A person. 

2. In practice, when the sheriff returns 
cepi corpus to a capias, the plaintiff may ob¬ 
tain a rule, before special bail has been en¬ 
tered, to bring in the body ; and this must 
be done either by committing the defendant 
or entering special bail. See Dead Body . 

Body politic, government , corporations . 
When applied to the government, this 
phrase signifies the state . 

2. As to the persons who compose the 
body politic, they take collectively the name 
of people , or nation; and individually they 
are citizens , when considered in relation to 
their political rights, and subjects as being 
submitted to the laws of the state. 

3. When it refers to corporations, the 
term body politic means that the members 
of such corporations shall be considered as 
an artificial person. 

BOIL ARY. A term used to denote the 
water which arises from a salt well, belong¬ 
ing to one who has no right to the soil. 
Ejectment may be maintained for it. 2 Hill, 
Ab. c. 14, § 5 ; Co. Litt, 4 b. 

BONA, goods and chattels. In the Ho¬ 
man law, it signifies every kind of property, 
real, personal, and mixed, but chiefly it was 


applied to real estates ; chattels being chiefly 
distinguished by the words, effects , movables , 
&c. Bona were, however, divided 'into 
bona mob ilia , and bona immobilia . It is 
taken in the civil law in nearly the sense of 
biens (q. v.) in the French law. 

Bona fidk. In or with good faith. 

2. The law requires all persons in their 
transactions to act with good faith ; and a 
contract where the parties have not acted 
bona fide is void at the pleasure of the in¬ 
nocent party. 8 John. R. 446 ; 12 John. 
R. 320 ; 2 John. Oh. II. 35. If a contract 
be made with good faith, subsequent fraudu¬ 
lent acts will not vitiate it; although such 
acts may raise a presumption of antecedent 
fraud, and thus become a means of proving 
the want of good faith in making the con¬ 
tract. 2 Miles’ Rep. 229 : and see also, 
Rob. Fraud. Conv. 33,34 ; Inst. 2, 6 ; Dig. 
41, 3, 10 and 44; Id. 41, 1, 48; Code, 7, 
31 ; 9 Co. 11 ; Wingate’s Maxims, max. 
37; Lane, 47; Plowd. 473 ; 9 Pick. R. 
265 ; 12 Pick. R. 545; 8 Conn. 11. 336 ; 
10 Conn. R. 30 ; 3 Watts, R. 25 ; 5 Wend. 
R. 20, 566. In the civil law these actions 
are called (actiones) borne fidei, in which 
the judge has a more unrestrained power 
(liberior potestas) of estimating how much 
one person ought to give to or do, for an¬ 
other ; whereas, those actions are said to bo 
strict! juris, in which the power of the judge 
is confined to the agreement of the parties. 
Examples of the former are the actions 
empti-venditi, locati-conducti, negitiorum 
gestorum, &c.; of the latter, the actions ex 
mutus, ex chirographo, ex stipilatu, ox in- 
debito, actions prmscriptis verbis, &c. 

Bona gestura. Good behaviour. 

Bona mobilia. Movable goods, per¬ 
sonal property. 

Bona notabilia, Engl . ecclesiastical 
law . Notable goods. When a person dies 
having at the time of his death, goods in 
any other diocese, besides the goods in the 
diocese where he dies, amounting to the 
value of five pounds in the whole, lie is said 
to have bona notabilia ; in which case proof 
of his will, or granting letters of adminis¬ 
tration, belongs to the archbishop of the 
province. 1 Roll. Ab. 908 ; Toll. Ex. 51 • 
Williams on Ex. Index, h. t. 

Bona perituiia. Perishable goods. 

2. An executor, administrator, or trus¬ 
tee, is bound to use due diligence in disposing 
of perishable goods, such as fattened cattle, 
grain, fruit, or any other article which may 
be worse for keeping. Bac. Ab. Executors, 
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&c. D; 11 Vin. Ab. 102: 1 Boll. Ab. 
910 ; 5 Co. 9; Cro. Eliz. 518 ; Godb.104; 
3 Munf. B. 288 ; 1 Beat. B. 5,14 ; Dane’s 
Ab. Indox, li. t. 

3. In Pennsylvania, when goods are at¬ 
tached, they may be sold by order of court, 
when they are of a perishable nature. Vide 
Wesk. oil Ins. 390; Serg. on Attachm. 
Index. 

Bona vacantia. Goods to which no 
one claims a property, as, shipwrecks, trea¬ 
sure trove, &c.; vacant goods. 

Bona waviata. Goods waived or thrown 
away by a thief, in his flight, for fear of be¬ 
ing apprehended. 

BOND, contract. An obligation or bond 
is a deed whereby the obligor, obliges him¬ 
self, his heirs, executors and administrators, 
to pay a certain sum of money to another at 
a day appointed. But see 2 Sliepl. 185. 
If this be all, the bond is called a single 
one, simplex obligaiio; but there is gene¬ 
rally a condition added, that if the obligor 
pays a smaller sum, or does, or omits to do 
some particular act, the obligation shall be 
void. 2 Bl. Com. 340. The v r ord bond 
ex vi termini imports a sealed instrument. 
2 S. & B. 502 ; 1 Bald. It. 129 ; 2 Porter, 
R. 19; 1 Blackf. R. 241; Harp. R. 434 ; 
6 Verm. R. 40. See Condition; Interest 
of money; Penalty. It is proposed to con- 
consider: 1. The form of a bond, namely, 
the words by which it may be made, and the 
ceremonies required. 2. The condition. 
3. The performance or discharge. 

2. —I. 1. There must be parties to a 
bond, an obligor and obligee : for where a 
bond was made with condition that the obli¬ 
gor should pay twenty pounds to such per¬ 
son or persons ; as E. II. should, by her last 
will and testament in writing, name and ap¬ 
point the same to be paid, and E. II. did 
not appoint any person to whom the same 
should be paid, it was held that the money 
was not payable to the executors of E. H. 
Hob. 9. No particular form of words arc 
essential to create an obligation, but any 
words which declare the intention of the 
parties, and denote that ono is bound to the 
other, will be sufficient, provided the cere¬ 
monies mentioned below have been observed. 
Shep. Touch. 367—8; Bac. Abr. Obliga¬ 
tions, B; Com. Dig. Obligations, B 1. 

3. —2. It must be in writing, on paper or 
parchment, and if it be made on other mate¬ 
rials it is void. Bac. Abr. Obligations, A. 

4. —3. It must be sealed, though it is 
not necessary that it should be mentioned 


in the writing that it is sealed. As to what 
is a sufficient sealing, see the above case, 
and the word Seal. 

5. —4. It must be delivered by the party 
whose bond it is, to the other. Bac. Abr. 
Obligations, C. But the delivery and ac¬ 
ceptance may be by attorney. The date is 
not considered of the substance of a deed, 
and therefore a bond which either lias no 
date or an impossible one is still good, pro¬ 
vided the real day of its being dated or 
given, that is, delivered, can be proved. 2 
Bl, Com. 304; Com. Dig. Fait, B3; 3 
Call, 309. Sec Date. 

6. —II. The condition is either for the 
payment of money, or for the performance 
of something else. In the latter case, if 
the condition be against some rule of law 
merely, positively impossible at the time of 
making it, uncertain or insensible, the con¬ 
dition alone is void, and the bond shall 
stand single and unconditional ; for it is the 
folly of the obligor to enter into such an 
obligation, from which he can never be 
released. If it be to do a thing malum in 
se , the obligation itself is void, the whole 
contract being unlawful. 2 Bl. Com. 340; 
Bac. Abr. Conditions, K, L; Com. Dig. 
Conditions, D 1, D 2, D 3, D 7, D 8. 

7. —III. 1. When, by the condition of 
an obligation, the act to be done to the 
obligee is of its own nature transitory, as 
payment of money, delivery of charters, or 
the like, and no time is limited, it ought to 
be performed in convenient time. 6 Co. 31: 
Co. Lit. 208 ; Roll. Abr. 436. 

8. —2. A payment before the day is good : 
Co. Lit. 212, a; or before action brought. 
10 Mass. 419; 11 Mass. 217. 

9. —3. If the condition be to do a thing 
within a certain time, it may be performed 
the last day of the time appointed. Bac. 
Abr. Conditions, P 3. 

10. —4. If the condition be to do an act, 
without limiting any time, he who has the 
benefit may do it at what time be pleases. 
Com. Dig. Conditions, G 3. 

11. —5. "When the place where the act 
to be performed is agreed upon, the party 
who is to perform it, is not obliged to 6eek 
the opposite party elsewhere ; nor is lie to 
whom it is to be performed bound to acoept 
of the performance in another place. Boll. 
445, 446; Com. Dig. Conditions, G 9: 
Bac. Abr. Conditions,, P 4. See Pcrfaffi¬ 
ance. 

12. _6. For what amounts to a breach 

of a condition' in a bond, see Bac. Abr. 
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Conditions, 0 ; Com. Dig. Conditions, M ; 
and this Diet. tit. Breach . 

Bond tknant, Eng. law. Copyholders 
and customary tenants are sometimes so 
called. Caltli. on Copyli. 51, 54. 

] > 0 N D A G E. SI a ve ry. 

BOMS NON AMOVENDIS. The 
n :iu' of a writ addressed to the sheriff, 
when a writ of error has been brought, 
commanding that the person against whom 
judgment has been obtained, be not suffered 
to remove his goods till the error be tried 
and determined. Beg. Orig. 131. 

BONO ET MALO. The name of a 
special writ of jail delivery, which formerly 
issued of course for each particular prisoner. 
4 Bl. Com. ‘270. 

BONUS, contracts. A premium paid to 
a grantor or vendor ; as, e. g. the bauk paid a 
bonus to the state for its charter. A con¬ 
sideration given for what is received. 

BOOK. A general name given to every 
literary composition which is printed ; but 
appropriately to a printed composition bound 
in a volume. 

2. The copyright, (q. v.) or exclusive 
right to print and publish a book, may be 
secured to the author and his assigns for 
the term of twenty-eight years; and, if the 
author be living, and a citizen of the United 
States, or resident therein, tho same right 
shall be continued to him for the further 
term of fourteen years, by complying with 
the conditions of the act of Congress; one 
of which is, that he shall, within three months 
after publication, deliver, or cause to be 
delivered, a copy of the same to the clerk 
of the said district. Act of February 3, 
1831. 4 Sharsw. cont. of Story’s L. U. S. 
2223. 

Book-land, English law. Land, also 
called charter-land, which was held by deed 
under certain rents and fee services, and 
differed in nothing from free socage land. 
2 Bl. Com. 90. See 2 Spelman’s English 
Works, 233, tit. Of Ancient Deeds and 
Charters. 

Books, commerce , accounts . Merchants, 
traders, and other persons, who are desirous 
of understanding their affairs, and of ex¬ 
plaining them when necessary, keep, 1. a 
day took ; 2. a journal; 3. a ledger; 4. a 
letter book ; 5. an invoice book ; 6. a cash 
book; 7. a bill book; 8. a bank hook; 
and 9. a check book. The reader is refer¬ 
red to these several articles. Commercial 
hooks are kept by single or by double 
entry. 


BOOTY, war . The capture of personal 
property by a public enemy on land, in con¬ 
tradistinction to prize, which is a capture 
of such property, by such an enemy, on the 
sea. 

2. After booty has been in complete 
possession of the enemy for twenty-four 
hours, it becomes absolutely his, without 
any right of postliminy in favor of the ori¬ 
ginal owner, particularly when it has passed, 
bona fide , into the hands of a neutral. 1 
Kent, Com. 110. 

3. The right to the booty, Pothier says, 
belongs to the sovereign; hut sometimes the 
right of the sovereign, or the public, is trans¬ 
ferred to the soldiers, to encourage them. 
Tr. du Droit de Propriete, part 1, e. 2, 
art. 1, § 2 ; Burl. Nat. and Pol. Law, vol. 
ii. part 4, c. 7, n. 12. 

BOROUGH. An incorporated town ; 
so called in the charter. It is less than a 
city. 1 Mann. & Gran. 1; 39 E. C. L. R. 
323. 

Borough English, English law. This, 
as the name imports, relates exclusively to 
the English law. 

2. It is a custom, in many ancient 
boroughs, by which the youngest son suc¬ 
ceeds to the burgage tenement on the death 
of the father. 2 Bl. Com. 83. 

3. Jn some parts of France, there was 
a custom by which the youngest son was 
entitled to an advantage over the other 
children in the estate of their father. Merl. 
Rep. mot Mainete. 

BORROWER, contracts. lie to whom 
a thing is lent at his request. 

2. The contract of loan confers rights, 
and imposes duties on the borrower. 

1. In general, he has the right to use 
the thing borrowed, during the time and for 
the purpose intended between the parties ; 
the right of using the thing bailed, is strictly 
confined to the use, expressed or implied, 
in the particular transaction, and by any 
excess, the borrower will mako himself re¬ 
sponsible. Jones’ Bailment, 58 : 5 Mass. 
R. 104; Cro. Jac. 244; 2 Ld. llayin. 909; 
Ayl. Pand. B. 4, t. 16, p. 517 ; Domat, 13. 
1, t. 5, § 2, n. 10, 11, 12; Dig. 13, 6, IS; 
Poth. Pret & Usage, c. 2, § 1, n. 22; 2 
Bulst. 306 ;. Ersk. Pr. Laws of Scotl. B. 3, 
t. 1, § 9; 1 Const. Rep. So. Car, 121; 
Bracton, Lib. 3, o. 2, § 1, p. 99. The loan 
is considered strictly personal, unless, from 
other circumstances, a different intention 
may be presumed. 1 Mol. Rep. 210 ; S. 
C. 3 Salk. 271. 
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3. —2. The borrower is bound to take 
extraordinary care of the thing borrowed ; 
to use it according to the intention of the 
lender; to restore it in proper time ; to 
restore it in a proper condition. Of these 
in their order. 

4. —1. The loan being gratuitous, the 
borrower is bound to extraordinary dili¬ 
gence, and is responsible for slight neglect 
in relation to the thing loaned. 2 Ld. 
Rayni. 909, 916; Jones on Bailm. 65; 1 
Bane’s Abr. c. 17, art. 12; Big. 44, 7, 1, 
4 ; Poth Pret, a Usage, c. 2, § 2, art. 21, 
n. 48. 

5. —2. The use is to be according to the 
condition of the loan; if there is any excess 
iu the nature, time, manner, or quantity of 
the use, beyond what may be inferred to be 
within the intention of the parties, the bor¬ 
rower will be responsible, not only for any 
damages occasioned by the excess, but even 
for losses by accidents, which could not be 
foreseen or guarded against. 2 Ld. llayni. 
909 ; Jones on Bailui. 68, 69. 

6. —3. The borrower is bound to make a 
return of the thing loaned, at the time, in 
tho place, and in the manner contemplated 
by the contract. Bomat, Liv. 1, t. 5, § 1, 
n. 11 ; Big. 13, 6, 5, 17. If the borrower 
does not return the thing at the proper time, 
he is deemed to be in default, and is gene- 
ally responsible for all injuries, even for 
accidents. Jones on Bailm. 70; Pothier, 
Pret a Usage, ch. 2, § 3, art. 2, n. 60; 
Civil Code of Louis, art. 2870 ; Code Civil, 
art. 1881; Ersk. Inst. B. 3, t. 1, § 22 ; 
Ersk. Pr. Laws of Scotl. B. 3, t. 1, § 9. 

7. —4. As to the condition in which the 
thing is to be restored. The borrower not 
being liable for any loss or deterioration of 
the thing, unless caused by his own neglect 
of duty, it follows, that it is sufficient if he 
returns it in the proper manner, and at the 
proper time, however much it may be de¬ 
teriorated from accidental or other causes, 
not connected with any such neglect. Story 
on Bailm. ch. 4, § 268. See,^ generally, 
Story on Bailm. ch. 4 ; Poth. Pret a 

2 Kent, Com. 446-449; Vin. Abr. Bail¬ 
ment, B 6 ; Bac. Abr. Bailment; Civil 
Code of Louis, art. 2869-2876; 1 Bouv. 
Inst. n. 1078—1090. Vide Lender . 

■ BOSCAGE, Eng. law . That food which 
wood and trees yield to cattle. 

BOTE, contracts A recompense, satis¬ 
faction, amends, profit or advantage : hence 
came the word man-bote , denoting a compen- 
nation for a man slain ; house-bote, cart-bote, 


plough-bote, signify that a tenant is privi¬ 
leged to cut wood for these uses. 2 Bl. 
Coin. 35 ; Woodf. L. & T. 232. 

BOTELESS, or bootless. Without re¬ 
compense, reward or satisfaction made : 
unprofitable or without success. 

BOTTOMRY, maritime law . A contract, 
in nature of a mortgage of a ship, on which 
the owner borrows money to enable him to 
fit out the ship, or to purchase a cargo, fora 
voyage proposed : and he pledges the keel 
or bottom of the ship y pars pro toto , as a secu¬ 
rity for the repayment; and it is stipulated 
that if the ship should be lost in the course 
of the voyage, by any of the perils enumera¬ 
ted in the contract, the lender also shall 
lose his money : but if the ship should arrive 
in safety, then he shall receive back his 
principal, and also the interest agreed upon, 
which is generally called marine interest, 
however this may exceed tho legal rate of 
interest. Not only the ship and tackle, if 
they arrive safe, but also the person of the 
borrower, is liable for the money lent and 
the marine interest. See 2 Bl. Com. 
458; Marsh. Ins. B. 2, c. 1 ; Ord. Louis 
XIV. B. 3, tit. 5 ; Laws of Wisbuy, art. 45 : 
Code de Com. B. 2, tit. 9. 

2. The contract of bottomry should 
specify the principal lent, and the rate of 
marine interest agreed upon ;. the subject on 
which the loan is effected ; the names of the 
vessel and of the master ; those of the lender 
and borrower; whether the loan be for an 
entire voyage; for what voyage; and for 
what space of time; and the period of re¬ 
payment. Code de Com. art. 311 ; Marsh. 
Ins. B. 2. 

3. Bottomry differs materially from a 
simple loan. In a loan, the money is at the 
risk of the borrower, and must be paid at 
all events. But in bottomry, the money is 
at the risk of the lender during the voyage. 
Upon a loan, only legal interest can be re¬ 
ceived ; but upon bottomry, any interest 
may be legally reserved which the parties 
agree upon. 

See, generally, Mete. & Perk. Big. h. t.; 
Marsh. Inst. B. 2 ; Bac. Abr. Merchant, K; 
Com. Big. Merchant. E 4; 3 Mass. 443 ; 
8 Mass. 340 ; 4 Binn:244; 4 Cranch, 328 : 
3 John. R. 352; 2 Joins. Cas. 250; 1 
Binn. 405; 8 Cranch, 418; 1 Wheat. 96; 
2 Ball. 194. See also this Bict. tit. Re¬ 
spondentia: Vin. Abr. Bottomry Bonds; 
1 Bouv. Inst. n. 1246—57. 

BOUGHT NOTE, contracts. An in 
strument in writing, given by a broker to 
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the seller of merchandise, in which it is 
stated that the goods therein mentioned have 
been sold for him. There appears, however, 
some confusion in the books, on the subject 
of these notes; sometimes they are called 
sold notes. 2 B. & Aid. 144; Blackb. on 
Sales, SO. 

2. This note is signed in the broker’s 
name, as agent of the buyer and seller; and, 
it* he lias not exceeded his authority, the 
parties are thereby respectively bound. 1 
Hell's Com. (5th ed.) 435; Ilolt’s C. 1/0; 
Storv on Ajjencv, § 28; 0 B. & Cr. 78; 
17 E. C. L.ll. 335; 5 B. & Ad. 521; 1 
X. 11. 252: 1 Moo. & R. 368 ; Moo. & M. 
43 : 22 K. C. L. li. 243 ; 2 M. & W. 440 ; 
Moo. & M. 43 ; 6 A. & E. 486 ; 33 E. C. 
li. It. 122 ; 16 East, 62 ; Gow, R. 74 ; 1 
Camp. R. 335 ; 4 Taunt. 209; 7 Ves. 265. 
Vide Soli.Vote. 

BOUND BAILIFFS. Sheriffs officers, 
who serve writs and make arrests ; they are 
so called because they are bound to the 
sheriff for the due execution of their office. 

1 Bl. Com. 345. 

BOUNDARY, estates. By this term is 
und erstood, in general, every separation, 
natural or artificial, which marks the con¬ 
fines or line of division of two contiguous 
estates. 3 Toull. n. 171. 

2. Boundary also signifies stones or 
other materials inserted in the earth on the 
con Hues of two estates. 

3. Boundaries are cither natural or ar¬ 
tificial. A river or other stream is a natural 
boundary, and in that case the centre of the 
stream is the line. 20 John. R. 91 ; 12 
John. R. 252; 1 Rand. R. 417; 1 Halst. 
R. 1 : 2 X. H. Rep. 369 ; 6 Co wen, R. 579 : 
4 Pick. 268; 3 Randolph’s R. 33; 4 Ma¬ 
son’s R. 349-397. 

4. An artificial boundary is one made 
by man. 

5. The description of land, in a deed, 
by specific boundaries, is conclusive as to 
the quantity ; and if the quantity be ex¬ 
pressed as a part of the description, it will 
be inoperative, and it is immaterial whether 
the quantity contained within the specific 
boundaries, be greater or less than that ex¬ 
pressed ; 5 Mass. 3 )7 ; 1 Caines’ R. 493 ; 

2 John. R. 27 ; 15 John. 471 ; 17 John. R. 
146 ; Id. 29 ; 6 Cranch, 237 : 4 Hen. & 
Munf. 125 : 2 Bay, R. 515 ; and the same 
rule is applicable, although neither the 
courses and distances, nor the estimated con¬ 
tents, correspond with such specific bounda¬ 
ries ; 6 Mass. 131; 11 Mass. 193 ; 2 Mass. 


380 ; 5 Mass. 497; but these rules do not 
apply in cases where adherence to them 
would be plainly absurd. 17 Mass. 207. 
Vide 17 S. & It. 104; 2 Mcr. It. 507 ; 1 
Swanst. 9; 4 Vcs. 180; 1 Stark. Ev. 169; 
1 Phil. Ev. Index, h. t.; Chit. Pr. Index, 
h. t.; 1 Supp. to Vcs. jr. 276; 2 Ilill. Ab. 
c. 24, § 209, and Index, h. t. 

6. When a boundary, fixed and by mu¬ 
tual consent, has been permitted to stand 
for twenty-one years, it cannot afterwards 
be disturbed. In accordance with this rule, 
it has been decided, that where town lots 
have been occupied up to a line fence be¬ 
tween them, for more than twenty-one years, 
each party gained an incontrovertible right 
to the line thus established, and this whether 
either party knew of the adverse claim or 
not; and whether either party has more or 
less ground than was originally in the lot 
he owns. 9 Watts, 11. 565. See IIov. Fr. 
c. 8, p. 239 to 243 ; 3 Sum. II. 170 ; Poth. 
Contr. de Societe, prejn. app. n. 231. 

7. Boundaries arc froquentiy marked by 
partition fences, ditches, hedges, trees, Sec. 
When such a fence is built by one of the 
owners of the land, on his own premises, it 
belongs to him exclusively ; when built by 
both at joint expense, each is the owner of 
that part on his own land. 5 Taunt. 20. 
When the boundary is a hedge and a single 
ditch, it is presumed to belong to him on 
whose side the hedge is, because lie who 
dug the ditch is presumed to have thrown 
the earth upon his own land, which was 
alone lawful to do, and that the hedge was 
planted, as is usual, on the top of the bank 
thus raised. 3 Taunt. 138. But if there 
is a ditch, on each side of the hedge, or no 
ditch at all, the hedge is presumed to bo 
the common property of both proprietors. 
Arch. N. P. 328 ; 2 Grcenl. Ev. § 617. A 
tree growing in the boundary line is the 
joint property of both owners of the land. 
12 N. II. Rep. 454. 

8. Disputes arising from a confusion of 
boundaries may be generally settled by an 
action at law. But courts of equity will 
entertain a bill for the settlement of bounda¬ 
ries, when the rights of one of the parties 
may be established upon equitable grounds. 
4 Bouv. Inst. n. 3923. 

BOUNTY. A sum of money or other 
thing, given, generally by the government, 
to certain persons, for some service they 
have done or are about to do to the public. 
As bounty upon the culture of silk ; the 
bounty given to an enlisted soldier; and 
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the like. It differs from a reward, which 
is generally applied to particular cases; 
and from a payment, as there is no contract 
on the part of the receiver of the bounty. 

BO VAT A TERR^E. As much land as 
one ox can plough. 

BRANCH. This is a metaphorical ex¬ 
pression, which designates, in the genealogy 
of a numerous family, a portion of that 
family which has sprung from the same root 
or stock ; these latter expressions, like the 
first, are also metaphorical. 

2. The whole of a genealogy is often 
called the genealogical tree; and sometimes 
it is made to take the form of a tree, which 
is in the first place divided into as many 
branches as there are children, afterwards 
into as many branches as there are grand¬ 
children, then of great grandchildren, &c. 
If, for example, it be desired to form the 
genealogical tree of Peter’s family, Peter 
will be made the trunk of the tree; if he 
has had two children, John and James, 
their names will be written on the first two 
branches; which will themselves shoot out 
as many smaller branches as John and 
James have children; from these others 
proceed, till the whole family is represented 
on the tree ; thus the origin, the applica¬ 
tion, and the use of the word branch in 
genealogy will be at once perceived. 

Branches. Those solid parts of trees 
which grow above the trunk. 

2. In general the owner of a tree is the 
owner of the branches; but when they 
grow beyond his line, and extend over the 
adjoining estate, the proprietor of the latter 
may cut them off as far as they grow over 
his land. Rollc’s R. 894 ; 8 Bulst. 198. 
But as this nuisance is one of omission, and, 
as in the case of such nuisances, it is re¬ 
quisite to give notice before abating them, 
it would be more prudent, and perhaps 
necessary, to give notice to the owner of 
the tree to remove such nuisance. 1 Chit. 
Pr. 049, 650, 652. See Root; Tree. 

TO BRAND. An ancient mode of pun¬ 
ishment, which was to inflict a mark on an 
offender with a hot iron. This barbarous 
punishment has been generally disused. 

BRANDY. A spirituous liquor made of 
wine by distillation. See stat. 22 Car. II. 
c. 4. 

BREACH, contract , torts . The violation 
of an obligation, engagement or duty ; as a 
breach of covenant is the non-performance 
or violation of a covenant; the breach of a 
promise is non-performance of a promise; 


the breach of a duty, is the refusal or 
neglect to execute an office or public trust, 
according to law. 

2. Breaches of a contract are single or 
continuing breaches. The former arc those 
which are committed at one single time. 
Skin. 367 ; Carth. 289. A continuing breach 
is one committed at different times, as, if a 
covenant to repair bo broken at one time, 
and the same covenant be again broken, it 
is a continuing breach. Moore, 242; 1 
Leon. 62; 1 Salk. 141 ; Holt, 178 ; Lord 
Rayin. 1125. When a covenant running 
with the land is assigned after a single 
breach, the right of action for such breach 
does not pass to the assignee; but if it be 
assigned after the commencement of a con¬ 
tinuing breach, the right of action then vests 
in such assignee. Cro. Eliz. 863; 8 Taunt. 
227 ; 2 Moore, 164 ; 1 Leon. 62. 

3. In general the remedy for breaches 
of contracts, or quasi contracts, is by a civi 1 
action. 

Breach of the peace. A violation of 
public order; the offence of disturbing the 
public peace. One guilty of this offence 
may be held to bail for his good behaviour. 
An act of public indecorum is also a breach 
of the peace. The remedy for this offence 
is by indictment. Vide Peace. 

Breach of prison. An unlawful escape 
out of prison. This is of itself a misde¬ 
meanor. 1 Russ. Cr. 378; 4 Bl. Com. 
129; 2 Hawk. P. C. c. 18, s. 1; 7 Conn. 
752. The remedy for this offence is by in¬ 
dictment. See Escape. 

Breach of trust. The wilful misap¬ 
propriation, by a trustee, of a thing which 
had been lawfully delivered to him in con¬ 
fidence. 

2. The distinction between larceny and 
a breach of trust is to be found chiefly in 
the terms or way in which the thing was 
taken originally into the party’s possession; 
and the rule seems to be, that whenever the 
article is obtained upon a fair contract, not 
for a mere temporary purpose, or by one 
who is in the employment of the.deliverer, 
then the subsequent misappropriation is to 
be considered as an act of breach of trust. 
This rule is, however, subject to many nice 
distinctions. 15 S. & R. 93, 97. It has 
been adjudged that when the owner of 
goods parts with the possession for a par¬ 
ticular purpose, and the person who receives 
thorn avowedly for that purpose, has at the 
time a fraudulent intention to make use of 
the possession as the means of converting 
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the goods to liis own use, and does so con- | 
vert thorn, it is larceny; but if the owner 
part with the prop'rl y y although fraudulent 
moans have boon used to obtain it, the act 
of conversion is not larceny. Id. Alis. : 
Prine. e. 12, p. 3,>4. j 

3. In the Year Hook, 21 II. VII. 14, the 
distinction is thus stated: Pigot . If I de¬ 
liver a jewel or money to uiy servant to 
keep, and he flees or goes from me with the 
jewel, is it felony ? Cutler said, Yes : for 
so long as he is with me or in my house, 
that which I have delivered to him is ad¬ 
judged to be in my possession; as my 
butler, who has my plate in keeping, if he 
flees with it, it is felony. Same law ; if 
he who keeps my horse goes away with him : 
The reason is, they are always in my pos¬ 
session. But if I deliver a horse to my 
servant to ride to market or the fair, and he 
flee with him, it is no felony ; for he comes 
lawfully to the possession of the horse by 
delivery. And so it is, if I give him* a 
jewel to carry to London, or to pay one, or 
to buy a thing, and he flee with it, it is not 
felony: for it is out of my possession, and 
he coiucs lawfully to it. Pigot . It can 
well be : for the master in these Oases has 
an action against him, viz., Detinue, or Ac¬ 
count. See this point fully discussed in 
Starnf. P. C. lib. 1 ; Larceny, c. 15, p. 25. 
Also, 13 Ed. IV. fo. 9; 52 II. III. 7; 21 
H. VII. 15. 

Breach, pleading . That part of the 
declaration in which the violation of the 
defendant’s contract is stated. * 

2. It is usual in assumpsit to introduce 
the statement of the particular breach, 
with the allegation that the defendant, con¬ 
triving and fraudulently intending craftily 
and subtilely to deceive and defraud the 
plaintifF, neglected and refused to perform, 
or performed the particular act, contrary to 
the previous stipulation. 

3. In debt, the breach or cause of ac¬ 
tion complained of must proceed only for 
the non-payment of money previously alleged 
to be payable; and such breach is nearly 
similar, whether the action be in debt on 
simple contract, specialty, record or statute, 
and is usually of the following form : “ Y'et 
the said defendant, although often requested 
so to do, hath not as yet paid the said sum 

of-dollars, above demanded, nor any 

part thereof, to the said plaintifF, but hath 
hitherto wholly neglected and refused so to 

do, to the damage of the said plaintifF- 

dollars, and therefore he brings suit,” &o. 


4. The breach must obviously be go¬ 
verned by the nature of the stipulation ; it 
ought to be assigned in the words of the 
contract, either negatively or affirmatively, 
or in words which are co-cxtensivc with its 
import and effect. Com. Dig. Pleader, C 
45 to 49; 2 Saund. 181, b, c; G Crunch, 
127 ; and see 5 John. R. 1G8 ; 8 John. R. 
Ill; 7 John. 11. 376; 4 Dali. 43G; 2 
Hen. & Munf. 44G. 

5. When the contract is in the dis¬ 
junctive, as, on a promise to deliver a horse 
by a particular da} r , or pay a sum of money, 
the breach ought to be assigned that the 
defendant did not do the one act nor the 
other. 1 Sid. 440 ; ITardr. 320 ; Com. Dig 
Pleader, C. 

BREAKING. Parting or dividing by 
force and violence a so)id substance, or 
piercing, penetrating, or bursting through 
the same. 

2. In cases of burglary and house¬ 
breaking, the removal of any part of the 
house, or of the fastenings provided to se¬ 
cure it, with violence and a felonious intent, 
is called a breaking. 

3. The breaking is actual, as in the 
above case ; or constructive, as when the 
burglar or house-breaker gaius an entry by 
fraud, conspiracy or threats. 2 Russ, on 
Cr. 2; 2 Chit. Cr. Law, 1092; 1 Hale, P. 
C. 553; Alis. Priii. 282, 291. In England 
it has been decided that if the sash of a 
window be partly open, but not sufficiently 
so to admit a person, the raising of it so 
as to admit a person is not a breaking of 
the house. 1 Mood} r , Cr. Cas. 178. No 
reasons are assigned. It is difficult to con¬ 
ceive, if this case be law, what further 
opening will amount to a breaking. But 
see 1 Moody, Cr. Cas. 327, 377; and 
Burglary . 

BreafvInq doors. The act of forcibly 
removing the fastenings of a bouse, so that 
a person may enter. 

2. It is a maxim that every man’s house 
is his castle, and it is protected from every 
unlawful invasion. An officer having a law¬ 
ful process, of a.criminal nature, authorizing 
him to do so, may break an outer door, if 
upon making a demand of admittance it is 
refused. The house may also be broken 
open for the purpose of executing a writ of 
habere facias possessionem. 5 Co. 93 ; Bac. 
Ab. Sheriff, N 3. 

3. The house protects the owner from 
the service of all civil process in the first 
instance, but not, if once lawfully arrested, 
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.he takes refuge in his own house ; in that 
ease the officer may pursue him, and break 
open any door for the purpose. Foster, 
320; 1 Belle’s R. 138; Cro. Jac. 555. 
Vide Door: House . 

’BREATH, med. juris . The air expelled 
from the chest at each expiration. 

2. Breathing, though a usual sign of 
life, is not conclusive that a child was 
wholly born alive, as breathing may take 
place before the whole delivery of the 
mother is complete. 5 Carr. & Payn, 329 : 
S. C. 24 E. C. L. It. 344. Vide Birth: 
Life; Infanticide. 

BREPIIOTROPIII, civil lata. Persons 
appointed to take care of houses destined 
to receive foundlings. Clef des Lois Rom. 
mot Administratcurs. 

BREVE, practice . A writ in which the 
cause of action is briefly stated, hence its 
name. Fleta, lib. 2, c. 13, § 25 ; Co. Lit. 
73 b. 

2. Writs are distributed into several 
classes. Some arc called brevia format a , 
others brevia de cursn , brevia jiidicialia , or 
brevia magistrulia. There is a further dis¬ 
tinction with respect to real actions into 
brevia nominata and innominaia . The for¬ 
mer, says Bacon, contain the time, place and 
demand very particularly; and therefore 
by such writ several lands by several titles 
cannot be demanded by the same writ. The 
latter contain only a general complaint, 
without expressing time, damages, &c., as 
in trespass quare clausum fregit , &c., and 
therefore several lands coming to the de¬ 
mandant by several titles may be demanded 
in such writ. F. N. B. 209 : 8 Co. 87 ; 
Kielw. 105; Dy. 145; 2 Brownl. 274; 
Bao. Ab. Actions in General, C. See In¬ 
nominate contracts. 

BltEVK DE RECTO. A writ of right, (q. v.) 

Breve testatum, feudal law . A de¬ 
claration by a superior lord to his vassal, 
made in the presence of the pares curiae, by 
which he gave his consent to the grant of 
land, was so called. Ersk. Inst. B. 2, tit. 3, 
s. 17. This was made in writing, and had 
the operation of a deed. Dalr. leud. Pr. 
239. 

BREVET. In France, a brevet is a 
warrant granted by the government to au¬ 
thorize an individual to do something for his 
own benefit, as a brevet d’invention, is a 
patent to secure a man a right as inventor. 

2. In our army, it signifies a commis¬ 
sion conferring on an officer a degree of rank 
immediately above the one which he holds 


in his particular regiment, without, how 
ever, conveying a right to receive a corre¬ 
sponding pay. 

BREVIA, writs. They were called 
brevia, because of the brevity in which the 
cause of action was stated in them. 

Brevia anticipantia. This name is 
given to a number of writs, which arc also 
called writs of prevention. See Quia Ti¬ 
met. 

Brevia formata, Eng low . The collec¬ 
tion of writs found in the Registrum Brevium, 
was so called. The author of Fleta says, 
these writs were formed upon their cases. 
They were different from the writs de carsu , 
which were approved by the council of the 
whole realm, and could not be changed with¬ 
out the will of the same. Fleta, lib. 2, c. 
13, § 2. See 17 S. & R. 194-5, and au¬ 
thorities there cited, 

Brevia jupicialia. Subsidiary pro¬ 
cess issued pending a suit, or process issued 
in execution of the judgment. They varied, 
says the author of Fleta, according to the 
variety of the pleadings of the parties and 
of their responses. Lib. 2. c. 13, § 3 ; Co. 
Lit. 73 b, 54 b. Many of them, however, 
long ^jnce became fixed in their forms,‘ be¬ 
yond the power of the courts to alter them, 
unless authorized to do so by the legislature. 
See 1 Rawlc, Rep. 52; Act of Pennsylva¬ 
nia, June 16, 1836, §§ 3, 4, 5. 

Brevia magistralia. These were writs 
formed by the masters in chancery, pursuant 
to the stat. West. 2, c. 24. They vary ac¬ 
cording to the diversity of cases and com¬ 
plaints, of wdiich, says the author of Fleta, 
some are personal, some real, some mixed, 
according as actions are diverse or various, 
because so many will be the forms of writs 
as there are kinds of actions. Fleta, lib. 2, 
c. 13, § 4; Co. Lit. 73 b, 54 b. 

BREVIARITJM. The name of a code 
of laws of Alaric II., king of the Visi- 

8 BREVIBUS ET ROTULIS LIBE- 
RANPIS, Eng. law. A writ or mandate 
directed to a sheriff, commanding him to 
deliver to his successor the countv and the 
appurtenances, w T ith all the briefs, rolls, re¬ 
membrances, and all other things belonging 
to his office. 

BRIBE, crim. law . The gift or promise, 
which is accepted, of some advantage, as the 
inducement for 6ome illegal act or omission ; 
or of some illegal emolument, as a consider¬ 
ation, for preferring one person to another, 
in the performance of a legal act. 
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BRIBERY, crim. law. The receiving 
or offeriug any undue reward by or to any ; 
person whomsoever, whose ordinary pro- | 
fession or business relates to the adminis- j 
tration of public justice, in order to influ¬ 
ence his behaviour in office, and to incline 
him to act contrary to his duty and the 
known rules of honesty and integrity. 3 
Inst. 140 ; 1 Hawk. 1\ C. 67, s. 2; 4 Bl. : 
Com. 130 ; 1 Russ. Cr. 156. 

2. The term bribery extends now fur¬ 
ther, and includes the offence of giving a 
bribe to many other officers. The offence of ; 
the giver and of the receiver of the bribe has 
the same name. For the sake of distinction, 
that of the former, viz : the briber, might 
be properly denominated active bribery; 
while that of the latter, viz: the person 
bribed, might be called passive bribery. j 

3. Bribery at elections for members of 
parliament, has always been a crime at com- j 
mon law, and punishable by indictment or 
information. It still remains so in England, 
notwithstanding the stat. 24 Geo. II. c. 14. 

3 Burr. 1340, 1589. To constitute the 
offence, it is not necessary* that the person 
bribed should, in fact, vote as solicited to 
do ; 3 Burr. 1236 ; or even that he should 
1 ave a right to vote at all; both are entirely 
i... material. 3 Bur. 1590—1. 

4. An attempt to bribe, though unsuc¬ 
cessful, has been holden to be criminal, and 
the offender may be indicted. 2 Ball. 384 ; 

4 Burr. 2500 ; 3 Inst. 147 ; 2 Campb. K. 
229: 2 Wash. 88; 1 Virg. Cas. 138; 2 
Virg. Cas. 460. 

BRIBOUR. One that pilfers other 
men’s goods; a thief. See 28 E. II., 
c. 1. 

BRIDGE. A building constructed over 
a river, creek, or other stream, or over a 
ditch or other place, in order to facilitate 
the passage over the same. 3 Harr. 108. 

2. Bridges are of several kinds, public 
and private. Public bridges may be divided 
into, 1st. Those which belong to the public; 
as state, county, or township bridges, over 
which all the people have a right to pass, 
with or without paying toll; these are built 
by public authority at the public expense, 
either of the state itself, or a district or part 
of the state. 

3. —2d. Those which have been built by 
companies, or at the expense of private in¬ 
dividuals, and over which all the people 
have a right to pass, on the payment of a 
toll fixed by law. 3d. Those which have 
been built by private individuals, and which 
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have been dedicated to public uses. 2 East, 
R. 356; 5 Burr. R. 2594; 2 Bl. R. 685; 
1 Camp. R. 262, n.; 2 M. & S. 262. 

4. A private bridge is one erected, for 
the use of one or more private persons ; such 
a bridge will not be considered a public 
bridge, although it may be occasionally used 
by the public. 12 East, R. 203-4. Vide 7 
Pick. R. 344; 11 Pet. R. 539; 7 i\. 11. 
Rep. 59 ; 1 Pick. R. 432; 4 John. Ch. R. 
150. 

BRIEF, eccl . law . The name of a kind 
of papal rescript. Briefs are writings scaled 
with wax, and differ in this respect from 
balls, (q. v.) which are sealed with lead. 
They are so called, because they usually are 
short compendious writings. Ayl. Parcrg. 
132. &ce Breve . 

■ Brief, practice . An abridged statement 
of a party’s case. 

2. It should contain : 1st. A statement 
of the names of the parties, and of their re¬ 
sidence and occupation, the character in 
which they sue and are sued, and where¬ 
fore they prosecute or resist the action. 
2d. An abridgment of all the pleadings 
3d. A regular, chronological, and methodical 
statement of the facts in plain common lan¬ 
guage. 4th. A summary of the poiuts or 
questions in issue, and of the proof which 
is to support such issues, mentioning spe¬ 
cially the names of the witnesses by which 
the facts are to be proved, or if there be 
written evidence, an abstract of such evi¬ 
dence. 5th. The personal character of the 
witnesses should be mentioned ; whether the 
moral character is good or bad, whether 
they are naturally timid or over-zealous, 
whether firm or wavering. 6th. If known, 
the evidence of the opposite party, and such 
facts as are adapted to oppose, confute, or 
repel it. Perspicuity and conciseness are 
the most desirable qualities of a brief, but 
when the facts are material they cannot be 
too numerous; when the argument is perti¬ 
nent and weighty, it cannot be too extended. 

3. Brief is also used in the sense of 
breve, (q. v.) 

Brief of title, practice , conveyancing . 
An abridgment of all the patents, deeds, in¬ 
dentures, agreements, records, and papers 
relating to certain real estate. 

2. In making a brief of title, the prac¬ 
titioner should be careful to place every 
deed and other paper in chronological order. 
The date of each deed ; the names of the 
parties ; the consideration ; the description 
of the property ; should be particularly 
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noticed, and all covenants should also be 
particularly inserted. 

3. A vendor of an interest in realty 
ought to have his title investigated, ab¬ 
stracted, and evidence in proof of it ready 
to be produced and established before he i 
sells: for if lie sell with a confused title, : 
or without being ready to produce deeds ' 
and vouchers, he must be at the expense of I 
clearing it. 1 Chit. Pr. 304, 463. 

BRINGING MONEY INTO COURT. 
The act of depositing money in the hands 
of the proper officer of the court, for the 
purpose of satisfying a debt or duty, or of 
an interpleader. 

2. AYhencvcr a tender of money is I 
pleaded, and the debt is not discharged by ] 
the tender and refusal, money may be 
brought into court, without asking leave of 
the court; indeed, in such eases the money , 
must be brought into court in order to have j 
the benefit of the tender. In other cases, j 
leave must be had, before the money can be j 


nage the concerns both of the insurer and 
the insured. 

6. Pawn Brokers . Those who lend 
money, upon goods, to necessitous people, 
at interest. 

7. Stock Brokers . Those employed to 
buy and sell shares of stocks in corporations 
and companies. Vide Story on Ag. § 28 
to 32 ; T. L. h. t.; Maly. Lex Mcr. 143 ; 2 
11. Bl. 555; 4 Burr, R. 2103; 4 Kent, 

j Com. 622, note d, 3d cd.; Liv. on Ag. 

; Index, h. t.; Chit. Com. L. Index, li. t.; 

' and articles Agency; Jlgent; Bought note; 
Factor; Sold note . 

BROTIIELS, crim . law. Bawdy-houses, 
the common habitations of prostitutes ; such 
places have always been deemed common 
nuisances in the United States, and the 
keepers of them may be fined and im¬ 
prisoned. 

2. Till the time of Henry A r III., they 
were licensed in England, when that las¬ 
civious prince suppressed them. Vide 2 


brought into court. Inst. 205, 6 ; for the history of these per- 

3. In general, if the money brought into nicious places, see Mcrl. Rep. mot Bordel 
court is sufficient to satisfy the plaintiff’s j Parent Duchatellet, I)e la Prostitution dans 
claim, he shall not recover costs. See Bac. la ville de Paris, c. 5, § 1 ; llistoire de la 


Ab. Tender, <kc. 

BROCAGE, contracts . The wages or 
commissions of a broker ; his occupation is 
also sometimes called brocage. This word 
is aHo spelled brokerage. 

BROKERAGE, contracts . The trade 
or occupation of a broker ; the commissions, 
paid to a broker for his services. 

BROKERS, commerce . Those who are 
engaged for others, in the negotiation of 
contracts, relative to property, with the 
custody of which they have no concern. 
Paley on Agency, 13; see Com. Dig. Mer¬ 
chant, C. 

2. A broker is, for some purposes, 
treated as the agent of both parties; but 
in the first place, he is deemed the agent 
only of the person by whom he is originally 
employed ; and does not become the agent 
of the other until the bargain or contract 
has been definitely settled, as to the terms, 
between the principals. Paley on Ag. by 
Lloyd, 171, note p; 1 Y. & J. 387. 

3. There are several kinds of brokers, 
as, Exchange Brokers , such as negotiate 
in all matters of exchange with foreign 
countries. 

4. Ship Brokers . Those who transact 
business between the owners of vessels, and 
the merchants who send cargoes. 

5. Insurance Brokers . Those who ma¬ 


Legislation sur les femmes publiques, &c., 
par M. Sabatier. 

BROTHER, domest . relat . lie who is 
born from the same father and mother with 
another, or from one of them only. 

2. Brothers are of the whole blood, when 
they are born of the same father and mother, 
and of the half blood, when they arc the 
issue of one of them only. 

3. In the civil law, when they are the 
children of the same father and mother, 
they are called brothers germuin ; when 
they descend from the same father, but not 
the same mother, they arc consanguine 
brothers; when they are the issue of the 
same mother, but not the same father, they 
are uterine brothers. A half brother , is 
one who is born of the same father or 
mother, but not of both. Oue born of the 
same parents before they were married, a 
left-sided brother; and a bastard born of 
the same father or mother, is called a natu¬ 
ral brother . Vide Blood; Half-blood: Line; 
and Merl. Rupert, mot Frerc; Diet, de 
Jurisp. mot Frere ; Code, 3, 28, 27 : Nov. 
84, praff; Dane’s Ab. Index, h. t. 

BROTIIER-IN-LAAV, domestic relat. 
The brother of a wife, or the husband of a 
sister. There is no relationship , in tho 
former case, between the husband and the 
brother-in-law, nor in the latter, between 
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the brother and the husband of the sister; 
there is only affinity between them. See 
Vaughan’s Rep. 30*2, 3*21). 

BRUISE, mod. jurisp . An injury done 
with violence to the person, without break¬ 
ing the skin ; it is nearly synonymous with 
tontusion. (q. v.) 1 Oh. Pr. 88 ; vide 4 

Car. & P. 381, 487, 558, 5G5 ; Eng. C. L. 
Rep. 430, 520, 520. Vide Wound. 

BUBBLE ACT, Eng. law. The name 
given to the statute 0 Geo. I., c. 18, which 
was passed in 1719, and was intended u for 
restraining several extravagant and unwar¬ 
rantable practices therein mentioned.” See 
2 P. Wins. 219. 

BUGGERY, crim . law. The detestable 
crime of having commerce contrary to the 
order of nature, by mankind with mankind, 
or with brute beasts, or by womankind with 
brute beasts. 3 lust. 58: 12 Co. 36; 
Dane’s Ab. Index, h. t.: Mcrl. Repert. 
mot Bestialite. This is a highly penal 
offence. 

BUILDING, estates . An edifice erected 
by art, and fixed upon or over the soil, com¬ 
posed of stone, brick, marble, wood, or other 
proper substance, connected together, and 
designed for use in the position in which it 
is so fixed. Every building is an accessory 
to the soil, and is, therefore, real estate: it 
belongs to the owner of the soil. Cruise, 
tit. 1, s. 46. Vide 1 Chit. Pr. 148, 171 ; 
Salk. 459; Hob. 131: 1 Mete. 258 ; Broom’s 
Max. 172. 

BULK, contracts. Said to be merchandise 
which is neither counted, weighed, nor mea¬ 
sured. 

2. A sale by bulk, is a sale of a quantity 
of goods, such as they are, without measur¬ 
ing, counting, or weighing. Civ. Code of 
Louis, a. 3522, n. 6. 

BULL, eccles. law. A letter from the 
^ope of Rome, written on parchment, to 
which is attached a leaden seal, impressed 
with the images of Saint Peter and Saint 
Paul. 

2. There are three kinds of apostolical 
rescripts, the brief y the signature , and the 
bully which last is most commonly used in 
legal matters. Bulls may be compared to the 
ediets and letters-patent of secular princes: 
when the bull grants a favor, the seal is 
attached by means of. silken strings; and 
when to direct execution to be performed, 
with flax cords. Bulls are written in Latin, 
in a round and Gothic hand. Ayl. Par, 132; 
Ayl. Pand. 21 ; Mer. Rep. h. t. 

BULLETIN. An official account of 


public transactions on matter^ tf import¬ 
ance. In France, it is the registry of the 
laws. 

BULLION. In its usual acceptation, is 
uncoined gold or silver, in bars, plates, or 
other masses. 1 East, P. C. 188. 

2. In the acts of Congress, the term is 
also applied to copper properly manufactured 
for the purpose of being coined into money. 
For the acts of Congress, authorizing the 
coinage of bullion for private individuals, 
see Act of April 2, 1792, s. 14, 1 Story, 
230 ; Act of May 19, 1828, 4 Sharsw. cont. 
of Story’s Laws U. S. 2120 ; Act of June 
28, 1834, Id. 2376 ; Act of January 18, 
1837, Id. 2522 to 2529. See, for the Eng¬ 
lish law on the subject of crimes against 
bullion, l Hawk. P. C. 32 to 41. 

BUOY. A piece of wood, or an empty 
barrel, floating on the water, to show the 
place where it is shallow, to indicate the 
danger there is to navigation. The act of 
Congress, approved the 28th September, 
1850, enacts, “ that all buoys along the 
coast, in bays, harbors, sounds, or channels, 
shall be colored and numbered, so that 
passing up the coast or sound, or entering 
the bay, harbor or channel, red buoys, with 
even numbers, shall be passed on the star¬ 
board hand, black buoys, with uneven num¬ 
bers, on the port hand, and buoys with red 
and black stripes on cither hand. Buoys 
in channel ways to be colored with alter¬ 
nate white and black perpendicular stripes.” 

BURDEN OF PROOF. This phrase 
is employed to signify the duty of proving 
the facts in dispute on an issue raised be¬ 
tween the parties in a cause. 

2. The burden of proof always lies on 
the party who takes the affirmative in plead¬ 
ing. 1 Mass. 71, 335 ; 4 Mass. 593; 9 
Pick. 39. 

3. In criminal cases, as every man is 
presumed to be innocent until the contrary 
is proved, the burden of proof rests on the 
prosecutor, unless a different provision in 
expressly made by statute. 12 Wheat. 460. 
See Onus probandi. 

BUREAU. A French word, which life 
rally means a large writing table. It is 
used figuratively for the place where busi¬ 
ness is transacted: it has. been borrowed 
by us, and used in nearly the same sense, 
as, the bureau of the secretary of state. 
Vide Merl. Repert. h. t. 

BUREAUCRACY. The abuse of official 
influence in the affairs of government; cor¬ 
ruption. This word has lately been adopted 
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to signify that those persons whe are em- Nott & M’Cord, 583 ; 1 ITayw. 102, 242 , 
ployed in bureaus abuse their authority Com. Dig. Justices, P 5; 2 East, P. C. 504. 
by intrigue to promote their own benefit, 4.—2. Jit what time it must be committed. 
or that of friends, rather than the pub- The offence must be committed in the night, 
lie good. The word is derived from the for in the day time there can be no burglary. 
French. 4 Bl. Com. 224. For this purpose, it is 

BURGAGE, English law . A species deemed night when b} r the light of the sun 
of tenure in socage ; it is where the king or a person cannot clearly discern the face cr 
other person is lord of an ancient borough, ^countenance of another. 1 Hale, 550; 3 
in which the tenements are held by a rent Inst. Go. This rule, it is evident, docs not 
certain. 2 Bl. Com. 82. a pply to moonlight. 4 Bl. Com. 224 ; 2 

BURGESS. A magistrate of a borough; lluss. on Cr. 32. The breaking and enter- 
gcncrally, the chief officer of the corpora- ing need not be done the same night; 1 
tion, who performs, within the borough, the Russ. & By. 417 ; but it is necessary the 
same kind of duties which a mayor does in breaking and entering should be in the 
a city. In England, the word is sometimes night time, for if the breaking be in day- 
applied to all the inhabitants of a borough, j light and the entry in the night, or vice 
who are called burgesses; sometimes it 
signifies the representatives of a borough in 
parliament. 

BURGII. A borough; (q. v.) a castle 
or town. 

BURGLAR. One who commits a bur- 
glary. (q. v.) 

BURGLARIOUSLY, pleadings. This 
is a technical word, which must be intro¬ 
duced into an indictment for burglary ; no 

other word will answer the same purpose, | window, taking a pane of glass out, by 
nor will any circumlocution be sufficient. 4 breaking or bending the nails, or other fas- 
Co. 39 : 5 Co. 121 ; Cro. Eliz. 920 ; Bac. tenings, raising a latoh where the door is 
Ab. Indictment, G 1 ; Com. Dig. Indict- not otherwise fastened ; picking open a lock 
ment, 6 6; 1 Chit. Cr. Law, *242. with a false key; putting back the lock of 

BURGLARY, crim. law . The breaking j a door or the fastening of a wind) w, with 
and entering the house of another in the an instrument: turning the key wl en the 
night time, with intent to commit a felony door is locked in the inside, or unh osening 
thorcin, whether the felony be actually | any other fastening which the ovner has 
committed or not. 3 Inst. 63 ; 1 Hale, 549; provided, arc several instances of actual 
1 Hawk. c. 38, s. 1 ; 4 Bl. Com. 224; 2 breaking. According to the Scotch lav, 
East, P. C. c. 15, 8. 1, p. 484 ; 2 Russell entering a house by means of the true key, 
on Cr. 2 ; Roscoe, Cr. Ev. 252 ; Coxe, R. while in the door, or when it had been 
441 ; 7 Mass. Rep. 247. stolen, is a breaking. Alis. Pr. Cr. Law, 

2. The circumstances to be considered 284. Constructive breakings occur when 

are, 1. in what place the offence can be the burglar gains an entry by fraud, con- 
connuitted : 2. at what time; 3. by what spiracy or threats. 2 Russ, on Cr. 2; 2 
means ; 4. with what intention. Chit. Cr. Law, 1093. The breaking of an 

3. _1. In what place a burglary can be inner door of the house will be sufficient to 

committed. It must, in general, be com- constitute a burglary. 1 Hale, 553. Any, 
mi tied in a mansion house, actually occu- the least, entry , with the whole or any part 
pied as a dwelling; but if it be left by the of the body, hand, or foot, or with any in- 
owner animo revertendi , though no porson strument or weapon, introduced for the pur- 
residcs in it in his absence, it is still his pose of committing a felony, will be sufficient 

mansion. Fost. 77 ; 3 Rawle, 207. The to constitute the offence. 3 Inst. 64; 4 Bl. 
principal question, at the present day, is Com. 227 ; Bac. Ab. Burglary, B , Com. 
what is to be deemed a dwelling-house. 1 Dig. Justices, P 4. But the introduction 
Leach, 185; 2 Leach, 771; Id. 876; 3 of an instrument, in the act of breaking the 
Inst. 04; 1 Leach, 305; 1 Hale, 558; bouse, will not be a sufficient entry, unless it 

Hawk. e. 38, s. 18 ; 1 Russ, on Cr. 16 ; 3 ] be introduced for the purpose of committing 
Serg. & ltawlc, 199 4 John. R. 424 ; 1 : a felony. 


vena, it will not be burglary. 1 Hale, ool : 
2 Russ, on Cr. 32. Vide Com. Dig. Jus¬ 
tices, P 2; 2 Chit. Cr. Law, 1092. 

5.—3. The means used. There must be 
both a breaking and an entry. First, of 
the breaking, which may be actual or con¬ 
structive. An actual breaking takes place 
when the burglar breaks or removes any 
part of the house, or the fastenings pro¬ 
vided for it, with violence. Breaking a 
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0.— l. The intention. The intent of the 
breaking and entry must be felonious; if a 
felonv however be committed, the. act will 
be primn facte evidence of an intent to 
commit it. If the breaking and entry be 
with an intention to commit a bare trespass, 
and nothing further is done, the offence will 
not be a burglary, 1 Hale, 560; East, P. 
C. 500, 514, 515 : 2 Russ, on Cr. 33. 

BURGOMASTER. In Germany this is 
the title by which an officer who performs 
the duties of a mayor is called. 

BURT AL. The act of interring the dead. 

2. Xo burial is lawful unless made in 
conformity with the local regulations *, and 
when a dead body has been found, it cannot 
be lawfully buried until the coroner has 
hoHon an inquest over it. In England it 
is the practice for coroners to issue warrants 
to burv, after a view. 2 Umf. Lex. Coron. 
497, 498. 

BURXIXG. Vide Accident: Arson: 
Fire , accidental. 

BURYING-GROUND. A place appro¬ 
priated for depositing the dead ; a cemetery. 
In Massachusetts, burying-grounds cannot 
be appropriated to roads without the con¬ 
sent of the owners. Massachusetts Revised 
St. 239. 

BUSHEL, measure . The Winchester 
bushel, established by the 13 W. III. c. 5, 
A. D. 1701, was made the standrrd of grain ; 
a cylindrical vessel, eighteen and a half 
inches in diameter, and eight inches deep 
inside, contains a bushel; the capacity is 
2145.42 cubic inches. By law or usage it 
is established in most of the United States. 
The exceptions, as far as known, are Con¬ 
necticut, where the bushel holds 2198 cubic 
inches; Kentucky, 2150? : Indiana, Ohio, 
Mississippi and Missouri, where it contains 
2150 cubic inches. Dane’s Ab. c. 211, 
a. 12, s. 4. See the whole subject discussed 
in report of the Secretary of State of the 
United States to the Senate, Feb. 22, 1821. 

15 US I NESS HOURS. The time of the 
day during which business is transacted. 
In respect to the time of presentment and 
demand of bills and notes, business hours 
generally range through the whole day down 
to the hours of rest in the evening, except 
when the paper is payable at a bank or by 
a banker. 2 Hill, N. Y. R. 835. See 3 
Slicpl. 67 ; 5 Shepl. 230. 

BUTT. A measure of capacity, equal 
to one hundred and eight gallons. See 
Meamre. 

BUTTS AND BOUNDS. This phrase 


is used to express the ends and boundarios 
of an estate. The word butt, being evi¬ 
dently derived from the French bout , the 
end ; and bounds, from boundary. 

TO BUY. To purchase. Vide Sale . 

BUYER, contracts . A purchaser ; (q. v.) 
a vendee. 

BUYING OF TITLES. The purchase 
of the rights of a person to a piece of land 
when the seller is disseised. 

2. When a deed is made by one who, 
though having a legal right to land, is at 
the time of the conveyance disseised, as a 
general rule of the common law, the sale is 
void ; the law will not permit any person 
to sell a quarrel, or, as it is commonly 
termed, a pretended title. Such a convey¬ 
ance is an offence at common law, and by a 
statute of Hen. VIII. This rule has been 
generally adopted in the United States, and 
is affirmed by express statute. In some of 
the states, it has been modified or abolished. 
It has been recognized in Massachusetts and 
Indiana. 1 Ind. R. 127. In Massachu¬ 
setts, there is no statute on the subject, but 
the act has always been unlawful. 5 Pick. 
R. 356. In Connecticut the seller and the 
buyer forfeit, each one half the value of the 
land. 4 Conn. 575. In New York, a per¬ 
son disseised cannot convey, except by way 
of mortgage. But the statute does not 
apply to judicial sales. 6 Wend. 224 ; see 
4 Wend. 474; 2 John. Cas. 58 ; 3 Cow. 
89 ; 5 Wend. 532 ; 5 Cow. 74; 13 John. 
466 : 8 Wend. 629 ; 7 Wend. 53, 152; 11 
Wend. 442 ; 13 John. 289. In North Ca¬ 
rolina and South Carolina, a conveyance by 
a disseisee is illegal; the seller forfeits the 
land, and the buyer its value. In Kentucky 
such sale is void. 1 Dana, R. 566. But 
when the deeds were made since the passage 
of the statute of 1798, the grantee might, 
under that act, sue for land conveyed to 
him, which was adversely possessed by an¬ 
other, as the grantor might have done be¬ 
fore. The statute rendered transfers valid 
to pass the title. 2 Litt. 393; 1 Wheat, 
292 ; 2 Litt. 225 ; 3 Dana, 309. The sta¬ 
tute of 1824, “ to revive and amend the 
champerty and maintenance law,” forbids 
the buying of titles whore there is an ad¬ 
verse possession. Sec 3 J. J. Marsh. 5-19, 
2 Dana, 374; 6 J. J. Marsh. 490, 584. In 
Ohio, the purchase of land from one against 
whom a suit is pending for it, is void, ex¬ 
cept against himself, if he prevails. Walk. 
Intr. 297, 351, 352. In Pennsylvania. 2 
Watts, R. 272 : Illinois, Ill. Rov. L. 130; 
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Missouri, Misso. St. 119, a deed is valid, 
though there be an adverse possession. 2 
Ilill, Ab. c. 33, § 42 to 52. 

3. The Roman law forbade- the sale of 
a right or thing in litigation. Code, 8. 
37, 2. 

BY ESTIMATION, contracts . In sales 
of land it not unfrequently occurs that the 
property is said to contain a certain number 
of acres, by estitoafion, or so many acres, 
more or less. When these expressions are 
used, if the land fall short by a small 
quantity, the purchaser will receive no re¬ 
lief. In one case of this kind, the land fell 
short two-fifths, and the purchaser received 
no relief. 2 Freem. 106. Vide 1 Finch, 
109; 1 Call, R. 301: 6 Binn. Rep. 106; 

1 Serg. & llawle, R. 166: 1 Yeates, R. 
322; 2 John. R. 37 ; 5 John. R. 508; 15 
John. R. 471 ; 1 Caines, R. 493: 3 Mass, 
llep. 380 ; 5 Mass. R. 355: 1 Root. 11. 
528 : 4 lien. & Munf. 184. The meaning 
of these words has never been precisely 
ascertained by judicial decision. See Sugd. 
Vend. 231 to 236 ; Wolff, Inst. § 658 ; and 
the cases cited under the articles Constitu¬ 
tion; More or less; Subdivision . 

BY-LAWS. Rules and ordinances made 
by a corporation for its own government. 

2. The power to make by-laws is usually 
conferred by express terms of the charter 
creating the corporation, though, when not 
expressly granted, it is given by implication, 
and it is incident to the very existence of a 
corporation. When there is an express i 
grant, limited to certain cases and for cer- 1 


| tain purposes, the corporate puwer oi 
j legislation is confined to the objects speci¬ 
fied, all others being excluded by implication. 
2 Kyd on Corp. 102; 2 P. Wins. 207; 
Ang. on Corp. 177. The power of making 
| by-laws, is to be exercised by those persons 
in whom it is vested by the charter ; but if 
that instrument is silent on that subject, it 
resides in the members of the corporation 
at large. Harris & Gill’s R. 324; 4 Burr. 
2515, 2521; 6 Bro. P. C. 519. 

3. The constitution of the United States, 
and acts of congress made in conformity to 
it; the constitution of the state in which a 
corporation is located, and acts of the legis¬ 
lature, constitutionally made, together with 
the common law as there accepted, arc of su¬ 
perior force to any by-law ; and such by-law, 
w r hen contrary to either of them, is therefore 
void, whether the charter authorizes the 
making of such by-law 7 or not: because no 
legislature can grant power larger than they 
themselves possess. 7 Cowen’s 1\. 585; 
Id. 604 ; 5 Cowen’s R. 538. Vide, gener¬ 
ally, Ang. on Corp. ch. 9 : Willc. on Corp. 
ch. 2, s. 8 ; Bac. Ab. h. t.; 4 Vin. Ab. 301 ; 
Dane’s Ab. Index, h. t.: Com. Dig. h. t.; 
and Id. vol. viii. li. t. 

BY THE BYE, Eng. law . A declara¬ 
tion may be filed without a new process or 
writ, when the defendant is in court in 
another case, by the plaintiff in that case 
having filed common bail for him; the 
declaration thus filed is called a declaration 
by the bye. 1 Crompt. 96 ; Lee’s Diet, of 
1 Pr. Declaration IV. 



CABALLERIA, Spanish law. A mea¬ 
sure of land, which is different in differ¬ 
ent provinces. Diccionario por la Real 
Academia. In those parts of the United 
States, which formerly belonged to Spain, 
the caballcria is a lot of one hundred feet 
front and two hundred feet deep, and equal, 
in all respects, to five peonias. (q. v.) 2 

White’s Coll. 49 ; 12 Pet. 444. note. See 
Fanegas. 

CABINET. Certain officers who taken 
collectively make a board; as, the presi¬ 
dent’s cabinet, which is usually composed of 


the secretary of state, secretary of the trea¬ 
sury, the attorney general, and some others. 

2. These officers are the advisers of the 
president. 

CADASTRE. A term derived from the 
French, which has been adopted in Louisiana, 
and which signifies the official statement of 
the quantity and value of real property in 
any district, made for the purpose of justly 
apportioning the taxes payable cm such pro¬ 
perty. 3 Am. St. Pap. 679 ; 12 Pet. 428, d. 

CADET. A younger brother; one 
trained up for the army or navy. 
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CALI. The name of a civil magistrate 
among the Turks. 

CALENDER. An almanac. Julius Cttsar 
ordained that the Homan year should consist 
of 365 days, except every fourth year, which 
should contain 366—the additional day to be 
reckoned by counting the twenty-fourth day 
of February (which was the 6th of the cal¬ 
ends of March) twice. See Bissextile. This 
period of time exceeds the solar year by 
eleven minutes or thereabouts, whichamounts 
to the error of a day in about 131 years. 
In 1582, the error amounted to eleven days 
or more, which was corrected by Pope 
Gregory. Out of this correction grew the 
distinction between Old and New Style. 
The Gregorian or New Style was introduced 
into England in 1752, the 2d day of Sep¬ 
tember (0. S.) of that year being reckoned 
as the 14th day of September, (N. S.) See 
Almanac . 

Calender, crim . law. A list of prisoners, 
containing their names, the time when they 
were committed, and by whom, and the 
cause of their commitments. 

CALIFORNIA. The name of one of the 
states of the United States. It was admit¬ 
ted into the Union, by an Act of Congress, 
passed the 9th September, 1850, entitled 
u An act for the admission of the state of 
California into the Union.” 

§ 1. This section enacts and declares 
that the state of California shall be one of 
the United States, and admitted into the 
Union on an equal footing with the original 
states, in all respects whatever. 

§ 2. Enacts that the state of California 
shall be entitled to two representatives, un¬ 
til the representatives in Congress shall be 
apportioned according to the actual enume¬ 
ration of the inhabitants of the United 
States. 

§ 3. By this section a condition is ex¬ 
pressly imposed on the said state that the 
people thereof shall never interfere with the 
primary disposal of the public lands within 
its limits, nor pass any law, nor- do any act, 
whereby the title of the United States to, 
and right to dispose of the same, shall he 
impaired or questioned. It also provides 
that they shall never lay any tax, or assess¬ 
ment of any description whatever, upon the 
public domain of the United States; and 
that in no case shall non-resident proprietors, 
who are citizens of the United States, be 
taxed higher than residents; that all navi¬ 
gable waters within the said state shall he 
common highways, forever free, as well to 


the inhabitants of said state, as to citizens 
of the United States, without any tax, impost 
or duty therefor; with this proviso, viz., 
that nothing contained in the act shall be 
construed'* as recognizing or rejecting the 
propositions tendered by the people of Cali¬ 
fornia, as articles of compact in the ordinance 
adopted by the convention which formed the 
constitution of that state. 

2. The principal features of the consti¬ 
tution of California, are similar to those of 
most of the recently formed state constitu¬ 
tions. It establishes an elective judiciary, 
and confers on the executive a qualified 
veto. It prohibits the creation of a state 
debt exceeding $300,000. It provides for 
the protection of the homestead fVom execu¬ 
tion, and secures the property of married 
females separate from that of their husbands. 
It makes a liberal provision for the support 
of schools, prohibits the legislature from 
granting divorces, authorizing lotteries, and 
creating corporations, except by general 
laws, and from establishing any banks of 
issue or circulation. It provides also that 
every stockholder of a corporation or joint- 
stock association, shall be individually and 
personally liable for his proportion of all its 
debts or liabilities. There is also a clause 
prohibiting slavery, which, it is said, was 
inserted by the unanimous vote of the 
delegates. 

CALLING THE PLAINTIFF, practice. 
When a plaintiff perceives that he has not 
given evidence to maintain his issue, and 
intends to become nonsuited, he withdraws 
himself, when the cryer is ordered to call 
the plaintiff, and on his failing to appear, 
lie becomes nonsuited. 3 Bl. Com. 376. 

CALUMNIATORS, civil law. Persons 
who accuse others, whom they know to 
be innocent, of having committed crimes. 
Code 9, 46, 9. 

CAMBIST. A person skilled in ex¬ 
change ; one who deals or trades in promissory 
notes or hills of exchange. 

CAMERA STELLATA, Eng. law. The 
court of the Star Chamber, now abolished. 

CAMPARTUM. A part or portion of 
a larger field or ground, which would other¬ 
wise be in gross or common. Vide Cham¬ 
perty. 

CANAL. A trench dug for leading 
water in a particular direction, and confin¬ 
ing it. 

2. Public canals are generally protected, 
by the law which authorizes their being made, 
i Various points have arisen under numerous 
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laws authorizing the construction of canals, 
which have been decided in cases reported 
in 1 Ycates, 430 ; 1 Binn. 70; 1 Pennsyl. 
462; 2 Pennsyl. 517; 7 Mass. 169; 1 
Sunm. 46 ; 20 Johns. 103, 735 ; 2 Johns. 
283; 7 John. Oh. 315: 1 Wend. 474; 5 
Wend. 106 ; 8 Wend. 469 ; 4 Wend. 667 ; 
6 Cowen, 698; 7 Cowen, 526; 4 Hamm. 
253 ; 5 Hamm. 141, 391 ; 6 Ilamm. 126; 

1 N. II. Rep. 339; See River . 
CANCELLARIA CURIA. The name 

formerly given to the court of chancery. 

CANCELLATION. Its general accep¬ 
tation, is the act of crossing a writing; it is 
used sometimes to signify the manual opera¬ 
tion of tearing or destroying the instrument 
itself. Hyde v. Hyde, 1 Eq. Cas. Abr. 
409; Rob. on Wills, 367, n. 

2. Cancelling a will, animo revocandi , 
is a revocation of it, and it is unnecessary 
to show a complete destruction or oblitera¬ 
tion. 2 B. k B. 650 ; 3 B. & A. 489 ; 2 
Bl. R. 1043: 2 Nott & M’Cord, 272; 
Whart. Dig. Wills, e.; 4 Mass. 462. When 
a duplicate has been cancelled, animo revo¬ 
candi, it is the cancellation of both parts. 

2 Lee, Ece. R. 532. 

3. But the mere act of cancelling a will 
U nothing, unless it be done animo revocandi , 
and evidence is admissible to show, quo ani¬ 
mo , the testator cancelled it. 7 Johns. 
394 ; 2 Dali. 266 ; S. C. 2 Y r eates, 170 ; 4 
Serg. & Rawle, 297 ; cited 2 Dali. 267, n.; 

3 Hen. & Munf. 502; Rob. on Wills, 365 ; 
Lovel, 178: Toll, on Ex’rs, Index, h. t.; 3 
Stark. Ev. 1714; 1 Adams’ Rep. 52; 9 
Mass. 307: 5 Conn. 262; 4 Wend. 474; 

4 Wend. 585 ; 1 Ilarr. & M’H. 162; 4 
Conn. 550; 8 Verm. 373 ; 1 N. Ii. Rep. 

1 ; 4 N. II. llcp. 191; 2 Eccl. Rep. 23. 

4. As to the effect of cancelling a deed, 
which has not been recorded, see 1 Adams’ 
Rep. 1; Palm. 403; Latch. 226; Gilb. Law, 
Ev. 109, 110; 2 H. Bl. 263: 2 Johns, 87; j 
1 Greenl. R. 78 ; 10 Mass. 403 ; 9 Pick. 
105 ; 4 N. H. Rep. 191 ; Greenl. Ev. § 
265 ; 5 Conn. 262 ; 4 Conn. 450 ; 5 Conn. | 
86; 2 John. R. 84: 4 Yerg. 375: 61 
Mass. 24; 11 Mass. 337 ; 2 Curt. Ecc. 
R. 458. 

5. As to when a court of equity will j 
order an agreement or other instrument to 
be cancelled and delivered up, see 4 Bouv. 
Inst. n. 3917-22. 

CANDIDATE. One who offers himself 
or is offered by others for an office. 

CANON, eccl . law . This word is taken j 
from the Greek, and signifies a rule or law. j 


In ecclesiastical law, it is also used to 
designate an order of religious persons. 
.1 Francis Duaren says, the reason why the 
ecclesiastics called the rules they esta¬ 
blished canons or rules, (canones id est rc- 
gulas) and not laws, was modesty. They 
did not dare to call them (leges) laws, lest 
they should seem to arrogate to themselves 
the authority of princes and magistrates. 
De Sacris Ecclesiae Ministeriis, p. 2, in pref. 
See Law, Canon . 

■ CANONIST. One well versed in canon 
or ecclesiastical law. 

CANNON SHOT, war. The distance 
which a cannon will throw a ball. 

2. The whole space of the sea, within 
cannon shot of the coast, is considered as 
making a part of the territory; and for 
that reason, a vessel taken under the can¬ 
non of a neutral fortress, is not a lawful 
prize. Vatt. b. 1, c. 23, s. 289, in fincm; 
Chitt. Law of Nat. 113 ; Mart. Law of Nat. 
b. 8, c. 6, s. 6; 3 Rob. Adm. ltcp. 102, 
336; 5 Id. 373; 3 Ilagg. Adm. 1L 257. 
This part of the sea being considered as 
part of the adjacent territory, (q. v.) it 
follows that magistrates can cause the 
orders of their governments to be executed 
there. Three miles is considered as the 
greatest distance that the force of gun¬ 
powder can carry a bomb or a ball. Azun. 
Mar. Law, part 2, c. 2, art. 2, § 15 ; Boucb. 
Inst. n. 1848. The anonymous author of 
; the poem, Della Natura, lib. 5, expresses 
, this idea in the following lines: 

Tanto s’avanza in mar questo dominio, 

Quant* esser puo d’antemurule * guardia, 

Fin dove pud da terra in mar vibrandosi 
Correrdi cavo bronzo acceso fultnine. 

Far as the sovereign can defend his sway, 
Extends his empire o*er the watery way; 

The shot sent thundering to the liquid plain, 
Assigns the limits of his just domain. 

Vide League . 

CAPACITY. This word, in the law 
sense, denotes some ability, power, qualifi¬ 
cation, or competency of persons, natural, 
or artificial, for the performance of civil 
acts, depending on their state or condition, 
as defined or fixed by law; as, the capacity 
to devise, to bequeath, to grant or convey 
lands; to take ; or to take and hold lands; 
to make a contract, and the like. 2 Com. 
Dig. 294 ; Dane’s Abr. h. t. 

2. The constitution requires that the pre¬ 
sident, senators, and representatives should 
have attained certain ages; and in the case 
of the senators \nd representatives, that 
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they should have local qualifications; with¬ 
out these they have no capacity to serve in 
these offices. 

3. All laws which regulate the capacity 
of persons to contract, are considered per¬ 
sonal laws; such are the laws which relate 
to minority and majority ; to the powers ot 
guardians or parents, or the disabilities of 
coverture. The haw of the domicil generally 
governs in cases of this kind. Burge on 
Sureties, 89. 

CAPAX POLL Capable of committing 
crime. This is said of one who has sufficient 
mind and understanding to be made re¬ 
sponsible for his actions. See Discretion. 

CAPE, English law. A judicial writ 
touching a pica of lands and tenements. 
The writs which bear this name are of two 
kinds, namely, cape magnum, or grand 
cape, and cape parvuni, or petit cape. 
The petit cape is so called, not so much 
on account of the smallness of the writ, as 
of the letter. Flcta, lib. 6, c. 55, § 40. 
For the difference between the form and 
the use of these writs, see 2 Wms. Saund. 
Hep. 45, c, d ; and Fleta, ubi sup. 

CAPERS. Vessels of war owned by 
private persons, and different from ordinary 
privateers (q. v.) only in size, being smaller. 
Bea. Lex. Mer. 230. 

CAPIAS, practice . This word, the sig¬ 
nification of which is “ that you take,” 
is applicable to many heads of practice. 
Several writs and processes, commanding 
the sheriff to take the person of the de¬ 
fendant, are known by the name of capias. 
For example : there are writs of capias ad 
respondendum, writs of capias ad compu- 
tandum, writs of capias ad satisfaciendum, 
&c., each especially adapted to the purposes 
indicated by the words used for its designa¬ 
tion. See 3 Bl. Com. 281; 3 Bouv. Inst, 
n. 2794. 

Capias ad audiendum judicium, practice. 
A writ issued in a case of misdemeanor, after 
the defendant has appeared and is found 
guilty, and is not present when called. 
This writ is to bring him to judgment. 4 
Bl. Com. 3G8. 

Capias ad computandum, practice. A 
writ issued in the action of account render, 
upon the judgment quod computet, when 
the defendant refuses to appear, in his pro¬ 
per person, before the auditors, and enter 
into his account. According to the ancient 
practice, the defendant, after arrest upon 
this process, might be delivered on main- 
prize, or in default of finding mainpernors, 


he was committed to the Fleet prison, wlmre 
the auditors attended upon him to hear and 
receive his account. As the object of this 
process is to compel the defendant to ren¬ 
der an account, it does not appear to be 
within the scope of acts abolishing imprison¬ 
ment for debt. For precedents, see The¬ 
saurus Brcvium, 38, 39, 40 ; 3 Leon. 149 ; 
1 Lutw. 47, 51; Co. Ent. 46, 47 ; Hast. 
Ent. 14, b, 15. 

Capias ad respondendum, practice . A 
writ commanding the sheriff, or other pro 
per officer, to “ take the body of the de¬ 
fendant, and to keep the same to answer, 
ad respondendum , the plaintiff in a plea,” 
&c. The amount of bail demanded ought 
to be indorsed on the writ. 

2. A defendant arrested upon this writ 
must be committed to prison, unless he give 
a bail bond (q. v.) to the sheriff. In some 
states, (as, until lately, in Pennsylvania,) 
it is the practice, when the defendant is 
liable to this process, to indorse on the writ, 
“ No bail required ;” in which case he need 
only give the sheriff, in writing, an authority 
to the prothonotary to enter his appearance 
to the action, to be discharged from the 
arrest. If the writ has been served, and 
the defendant have not given bail, but re¬ 
mains in custody, it is returned C. C., cepi 
corpus: if he have given bail, it is returned 
C. C. B. B., cepi corpus , bail bond ; if the 
defendant’s appearance have been accepted, 
the return is, “ C. C. and defendant’s 
appearance accepted.” According to the 
course of the practice at common law, the 
writ bears teste, in the name of the chief 
justice, or presiding judge of the court, on 
some day in term time, when the judge is 
supposed to be present, not being Sunday, 
and is made returnable on a regular return 
day. 1 Penna. Pr. 36 : 1 Arch. Pr. 67. 

Capias ad satisfaciendum, practice . 
A?writ of execution issued upon a judgment 
in a personal action, for the recovery of 
money, directed to the sheriff or coroner, 
commanding him to take the defendant, and 
him safely keep, so that he may have his 
body in court on the return day, to satisfy, 

I ad satisfaciendum , the plaintiff. This writ 
is tested on a general teste day, and return¬ 
able on a reguhar return day. 

2. It li os after judgment in most in¬ 
stances in which the defendant was subject 
to a capias ad respondendum before, and 
plaintiffs are subject to it, when judgment 
has been given against them for costs 
Members of congress and of the legislature, 


202 


CAP 


CAP 


(eundoy morando , et redeundo,) going to, 
remaining at, and returning from the places 
of sitting of congress, or of the legislature, 
are not liable to this process, on account of 
their public capacity ; nor are ambassadors, 
(q. v.) and other public ministers, and their 
servants. Act of Congress of April 30, 
1790, s. 25 and 26, Story’s Laws United 
States, 88 ; 1 Dunl. Pr. 95, 96 j Com. Dig. 
Ambassador, B; 4 Dali. 321. In Penn¬ 
sylvania, women are not subject to this writ 
except in actions founded upon tort, or 
claims arising otherwise than ex contractu . 

7 Reed’s Laws of Pa. 150. In several of 
the United States, the use of this writ, as 
well as of the capias ad respondendum, has 
been prohibited in all actions instituted for 
the recovery of money due upon any con¬ 
tract, express or implied, or upon any judg¬ 
ment or decree, founded on any contract, 
or for the recovery of damages for the 
breach of any contract, with a few excep¬ 
tions. See Arrest . 

3. It is executed by arresting the body 
of the defendant, and keeping him in 
eustody. Discharging him upon his giving 
security for the payment of the debt, or 
upon his promise to return into custody 
again before the return day, is an escape, 
although he do return; 13 Johns. R. 366 ; 

8 Johns. R. 98; and the sheriff is liable for 
the debt. In England, a payment to the 
sheriff or'other officer having the ca. sa., is 
no payment to the plaintiff. Freem. 842; 
Lutw. 587 ; 2 Lev. 203; 1 Arch. Pr. 278. 
The law is different in Pennsylvania. 3 
Serg. & Rawlc, 467. The return made by 
the officer is either C. C. & C., cepi corpus 
et comittitur , if the defendant have been 
arrested and held in custody; or N. E. I., 
non est inventus , if the officer has not been 
able to find him. This writ is, in common 
language, called a ca. sa . 

Capias pro fine, practice , crim. law . 
The name of a writ which issues against a 
defendant who has been fined, and who 
does not discharge it according to the judg¬ 
ment. This writ commands the sheriff to 
arrest the defendant and commit him to 
prison, there to remain till he pay the 
fine, or be otherwise discharged according 
to law. 

Capias utlaqatum, English practice . 
A capias utlagatum is general or special; 
the former against the person only, the 
latter against the person, lands and goods. 

2. This writ issues upon the judgment 
of outlawry being returned by the sheriff 


upon the exigent , and it takes its name 
from the words of the mandatory part of 
the writ, which states the defendant being 
outlawed utlagatum , which word comes from 
the Saxon utlagh , Latinized utlugatus , and 
signifies bannitus extra legem. Cowel. 

3. The general writ of capias utlagatum 
commands the sheriff to take the defendant, 
so that he have him before the king on a 
general return day, wheresoever, &c., to do 
and receive what the court shall consider 
of him. 

4. The special capias utlagatum , like 
the general writ, commands the sheriff to 
take the defendant. The defendant is dis¬ 
charged upon an attorney’s undertaking, or 
upon giving bond to the sheriff, in the same 
manner as when the writ is general. line 
the special writ also commands the sheriff 
to inquire by a jury, of the defendant’s 
goods and lands, to extend and appraise the 
same, and to take them in the king’s hands 
and safely keep them, so that he may answer 
to the king for the value arid issues of the 
same. 2 Arch. Pr. 161. See Outlaivry . 

Capias in withernam, practice. A 
writ issued after a return of elongata or 
eloigned has been made to a writ of reiorno 
kabendoy commanding the sheriff to take so 
many of the distrainer’s goods by way of 
reprisal, as will equal the goods mentioned 
in the retorno habendo . 2 Inst. 140; F. 

N. B. 68; and see form in 2 Sell. Pr. 169. 

CAPIAT \JRfpro fine . The name of a 
writ which was issued to levy a fine due to 
the king. Bac. Ab. Fines and Amerce¬ 
ments, in prin. See Judgment of Capiatur . 

CAPITA, or PER CAPITA. By heads. 
An expression of frequent occurrence in 
laws regulating the distribution of the 
estates of persons dying intestate. When 
all the persons entitled to shares in the dis¬ 
tribution are of the same degree of kindred 
to the deceased person, (e.g. when all are 
grandchildren,) and claim directly from him 
in their own riidit and not through an inter- 
mediate relation, they take per capita , that 
is, equal shares, or share and share alike. 
But when they are of different degrees of 
kindred, [e.g. some the-children, others the 
grandchildren or the great grandchildren 
of the deceased,) those more remote take 
per stir pern or per stirpes y that is, they take 
respectively the shares their parents (or 
other relation standing in the same degree 
with them of the surviving kindred entitled, 
who are in the nearest degree of kindred to 
the intestate,) would have taken had they 
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respectively survived the intestate. Reeves’ 
Law of Descent, lntrod. xxvii.; also 1 Rop. 
on Leg. 1*20, 130. See Per Capita ; Per 
* Stirpes: Stirpes. 

CAPITAL, political economy , commerce. 
In political economy, it is that portion ot 
the produce of a country, which may be 
made directly available cither to support 
the human species or to the facilitating of 
production. 

2. In commerce, as applied to indi¬ 
viduals, it is those objects, whether con¬ 
sisting of money or other property, which a 
merchant, trader, or other person adven¬ 
tures in an undertaking, or which lie con¬ 
tributes to the common stock of a partner¬ 
ship. 2 Douv. Inst. n. 1458. 

o. It signifies money put out at interest. 

4. The fund of a trading company or 
corporation is also called capital, but in 
this sense the word stock is generally added 
to it; thus we say the capital stock of the 
Rank of North America. 

Capital crime. One for the punish¬ 
ment of which death is inflicted, which pun¬ 
ishment is called capital punishment . Dane’s 
Ab. Index, h. t. 

2. The subject of capital punishment 
has occupied the attention of enlightened 
men for a long time, particularly since the 
middle of the last century ; and none de¬ 
serves to be more carefully investigated. 
The right of punishing its members by so¬ 
ciety cannot be denied ; but how far this 
right extends, by the laws of nature or of 
God, has been much disputed by theoretical 
writers, although it cannot be denied, that 
most nations, ancient and modern, have 
deemed capital punishment to be within the 
scope of the legitimate powers of govern¬ 
ment. Beecaria contends with zeal that the 
punishment of death ought not to be in¬ 
flicted in times of peace, nor at other times, 
except in cases where the laws can be main¬ 
tained in no other way. Bee. Chap. 28. 

3. It is not within the plan of this 
work to examine the question, whether the 
punishment is allowed by the natural law. 
The principal arguments for and against it 
are here given. 

4. —1. The arguments used in favor of 
the abolition of capital punishment, are, 

5. —1st. That existence is a right which 
men hold from God, and which society in a 
body can, no more than a member of that 
society, deprive them of, because society 
is governed by the immutable laws of 
humanity. 


G.—2d. That, even should the right be 
admitted, this is a restraint badly selected, 
which docs not attain its end, death being 
loss dreaded than either solitary con (mo¬ 
ment for life, or the performance of hard 
labor and disgrace for life. 

7. —3d. That the infliction of the pun¬ 
ishment does not prevent crimes, any more 
than other less severe but longer punish¬ 
ments. 

8. —4th. That as a public example, this 
punishment is only a barbarous show, better 
calculated to accustom mankind to the con¬ 
templation of bloodshed, than to restrain 
them. 

9. —5th. That the law by taking life, 
when it is unnecessary for the safety of so¬ 
ciety, must act by sonic other motive ; this 
can be no other than revenge. To the ex¬ 
tent the law punishes an individual beyond 
what is requisite for the preservation of so¬ 
ciety, and the restoration of the offender, 
is cruel and barbarous. The law, to prevent 
a barbarous act, commits one of the same 
kind ; it kills one of the members of so¬ 
ciety, to convince the others that killing is 
unlawful.- 

10. —Gth. That by depriving a man of 
life, society is doprived of the benefits which 
he is able to confer upon it; for, according 
to the vulgar phrase, a man banged is good 
for nothing. 

11. —7th. That experience has proved 
that offences which were formerly punished 
with death, have not increased since the 
punishment has been changed to a milder 
one. 

12. —2. The arguments which have been 
urged on the other side, are, 

13. —1st. That all that humanity com¬ 
mands to legislators is, that they should in¬ 
flict only necessary and useful punishments j 
and that if they keep within these bounds, 
the law may permit an extreme remedy, 
even the punishment of death, when it is 
requisite for the safety of socict}'. 

14. —2d. That, whatever be said to the 
contrary, this punishment is more repulsive 
than any other, as life is esteemed above all 
things, and death is considered as the 
greatest of evils, particularly when it is 
accompanied by infamy. 

15. —3d. That restrained, as this pun¬ 
ishment ought to he, to the greatest crimes, 
it can never lose its efficacy as an example, 
nor harden the multitude by the frequency 
of executions. 

16. —4th. That unless this punishment 
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be placed at the top of the scale of pun¬ 
ishment, criminals will always kill, when 
they can, while committing an inferior 
crime, as the punishment will be increased 
only by a more protracted imprisonment, 
where they still will hope for a pardon or 
an escape. 

17th.—5th. The essays which have 

%/ 

beeu made by two countries at least; Rus¬ 
sia, under the reign of Elizabeth, and 
Tuscany, under the reign of Leopold, where 
the punishment of death was abolished, 
have proved unsuccessful, as that punish¬ 
ment has been restored in both. 

18. Arguments on theological grounds 
have also been advanced on both sides. See 
Caudlish’s Contributions towards the Ex¬ 
position of the Book of Genesis, pp.203—7. 

Vide Beccaria on Crimes and Punish¬ 
ments ; Voltaire, h. t.; Livingston’s Report 
on a Plan of a Penal Code ; Liv. Syst. Pen. 
Law, 22 ; Bent-ham on Legislation, part 3, 
c. 9; Report to the N. Y. Legislature; 18 
Am. Jur. 334. 

CAPITATION. A poll tax; an im¬ 
position which is yearly laid on each person 
according to his estate and ability. 

2. The Constitution of the United States 
provides that “ no capitation, or other 
direct tax, shall be laid, unless in propor¬ 
tion to the census, or enumeration, therein¬ 
before directed to be taken.” Art. 1, s. 
9, n. 4. See 3 Dali. 171 ; 5 Wheat. 317. 

CAPITE, descents . By the head. Dis¬ 
tribution or succession per capita, is said to 
take place when every one of the kindred 
in equal degree, and not jure representa- 
tionis , receive an equal part of an estate. 

CAPITULARIES. The Capitularia or 
Capitularies, was a code of laws promul¬ 
gated by Childebert, Clotaire, Carloman, 
Pepin, Charlemagne, and other kings. It was 
so called from the small chapters or heads 
into, which they were divided. The edition 
by Baluze, published in 1677, is said to be 
the best. 

CAPITULATION, war . The treaty 
which determines the conditions under 
which a fortified place is abandoned to the 
commanding officer of the army which be¬ 
sieges it. 

2. On surrender by capitulation, all the 
property of the inhabitants protected by the 
articles, is considered by the law of nations 
as neutral, and not subject to capture on 
the high seas, by the belligerent or its ally. 
2 Dali. 

Capitulation, civ . law. An agreement 


by which the prince and the people, or those 
who have the right of the people, regulate 
the manner in which the government is to 
be administered. Wolff, § 989. 

CAPTAIN or SEA CAPTAIN, mar. 
law . The name given to the master or 
commander of a vessel. lie is known in 
this country very generally by the name of 
master, (q. v.) He is also frequently de¬ 
nominated patron in foreign laws and books. 

2. The captains in the navy of the Uni¬ 
ted States, are officers appointed by govern 
ment. Those who are employed in the 
mercantile service, have not strictly an 
official character. They are appointed or 
employed by the owners of the vessels they 
command. 

3. It is proposed to consider the duty 
of the latter. Towards the owner of the 
vessel he is bound by his personal attention 
and care, to take all the necessary precau¬ 
tions for her safety; to proceed on the 
voyage in which such vessel may be engaged, 
and to obey faithfully his instructions; and 
by all means in his power to promote the 
interest of his owner. But he is not re¬ 
quired to violate good faith, nor employ 
fraud even with an enemy. 3 Crunch, 242. 

4. Towards others, it is the policy of 
the law to hold him responsible for all losses 
or damages that may happen to the goods 
committed to his charge; whether they 
arise from negligence, ignorance, or wilful 
misconduct of himself or his mariners, or 
any other person on board the ship. As 
soon, therefore, as goods are put on board, 
they are in the master’s charge, and he is 
bound to deliver them again in the same 
state in which they were shipped, and he is 
answerable for all losses or damages they 
may sustain, unless it proceed from an in¬ 
herent defect in the article, or from some 
accident or misfortune which could not be 
prevented. 

5. It may be laid down as a general 
rule, that the captain is responsible when 
any loss occurs in consequence of his doing 
what he ought not to do, unless he was 
forced by the act of God, the enemies of the 
United States, or the perils of the sea. 1 
Marsh. Ins. 241; Pard. n. 658. 

6. The rights of the captain are, to 
choose his crew ; as he is responsible for 
their acts, this seems but just, but a rea¬ 
sonable deference to the rights of the owner 
require that he should be consulted, as he, 
as well as the captain, is responsible for the 
acts of the crew. On board, the captaiu is 
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invested with almost arbitrary power over 
the crow, being responsible for the abuse of 
his authority. Ab. on Shipp. 102. lie 
may repair the ship, and, if he is not in 
funds to pay the expenses of such repairs, 
he may borrow money, when abroad, on the 
credit of his owners or of the ship. Abb. 
on Sh. 127-8. In such cases, although con¬ 
tracting within the ordinary scope of his 
powers and duties, he is generally responSl¬ 
ide as well as the owner. This is the estab¬ 
lished rule of the maritime law, introduced 
in favor of commerce; it has been recog¬ 
nized and adopted by the commercial na¬ 
tions of Europe, and is derived from the 
civil or Roman law. Abbott, Ship. 90; 
Story, Ag. § 110 to 123,§ 294 ; Paley, Ag. 
by Lloyd, 244 ; 1 Liverm. Ag. 70; Poth. 
f)b. u. 82 ; Ersk. Inst. 3, 3, 43 ; Dig. 4, 
9, 1 ; Poth. Pand. lib. 14, tit. 1 ; 3 Summ. 
It. 228. See Dell’s Com. 505, 5th cd ; 
Bouv. Inst. Index, li. t. 

CAPTATION, French law. The act of 
one who succeeds in controlling the will of 
another, so as to become master of it. It 
is generally taken in a bad sense. 

2. Captation takes place by those de¬ 
monstrations of attachment and friendship, 
by those assiduous attentions, by those ser¬ 
vices and officious little presents which arc 
usual among friends, and by all those means 
which ordinarily render us agreeable to 
others. When those attentions are unat¬ 
tended by deceit or fraud, they are perfectly 
fair, and the captation is lawful ; but if, 
under the mask of friendship, fraud is the 
object, and means are used to deceive the 
person with whom you are connected, then 
the captation is fraudulent, and the acts 
procured by the captator are void. See 
Influence. 

C APT AT OB, French law. The name 
which is sometimes given to him who by 
flattery and artifice endeavors to Surprise 
testators, and induce them to give legacies 
or devices, or to make him some other gift. 
Diet, dc Jur. 

CAPTION, practice. That part of a 
legal instrument, as a commission, indict¬ 
ment, &e., which shows where, when, and 
by what authority it was 1aken y found or 
executed. As to the forms and requisites 
of captions, see 1 Murph. 281; 8 Yerg. 
514 ; 4 Iredell, 113 ; 6 Miss. 469 ; 1 Scam. 
456 ; 5 How. Mis. 20; 6 Blackf. 299: 1 
Hawks, 354 ; 1 Brev. 169. 

2. In the English practice, when an in¬ 
ferior court in obedience to the writ of 


certiorari, returns an indictment into the 
1\. B., it is annexed to the caption, then 
called a schedule, and the caption concludes 
with stating, that “ it is presented in man¬ 
ner and form as appears in a certain indict¬ 
ment thereto annexed,” and the caption and 
indictment are returned on separate parch¬ 
ments. 1 Saund, 309, n. 2. Vide Dane’s 
Ab. Index, h. t. 

3. Caption is another name for arrest. 

CAPTIVE. By this term is understood 
one who has been taken; it is usually ap¬ 
plied to prisoners of war. (q. v.) Although 
lie has lost his liberty, a captive does not 
by his captivity lose his civil rights. 

CAP! OK, war. One who has taken 
property from an enemy ; this term is also 
employed to designate one who has taken 
an enemy. 

2. Formerly, goods taken in war were 
adjudged to belong to the captor ; they aro 
now considered to vest primarily, in the 
state or sovereign, and belong to the indi¬ 
vidual captors only to the extent that the 
municipal laws provide. 

3. Captors are responsible to the owners 
of the property for all losses and damages, 
when the capture is tortious and without 
reasonable cause in the exercise of bellige¬ 
rent rights. But if the capture is originally 
justifiable, the captors will not be responsi¬ 
ble, unless by subsequent misconduct; they 
become trespassers ab initio. 1 Rob. K, 
93, 96. See 2 Gall. 374 ; 1 Gall. 274 ; 1 
Pet. Adm. Dec. 116; 1 Mason, li. 14. 

CAPTURE, war. The taking of pro¬ 
perty by one belligerent from another. 

2. To make a good capture of a ship, it 
must be subdued and taken by an e nemy in 
open war, or by way of reprisals, or by a 
pirate, and with intent to deprive the owner 
of it. 

3. Capture may be with intent to pos¬ 
sess both ship and cargo, or only to seize 
the goods of the enemy, or contraband goods 
which are on board. The former is the 
capture of the ship in the proper sense of 
the word ; the latter is only an arrest and 
detention, without any design to deprive the 
owner of it. Capture is deemed lawful, 
when made by a declared cneniv, lawful y 
commissioned and according to the laws of 
war; and unlawful, when it is against the 
rules established by the law of nations. 
Marsh. Ins. B. 1, c. 12, e. 4. 

See, generally, Lee on Captures, passim ; 
1 Chitty’s Com. Law, 377 to 512; 2 
Woddes. 435 to 457; 2 Caines* C. Err 
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158 ; 7 Johns. R. 449 ; 3 Caines’ R. 155 ; I will answer the same purpose as ti^sc words 
11 Johns. R. 241; 13 Johns. R. 161 ; 14 Vide Ravished , and Bac. Ab. Indictment, 
Johns. R. 227 ; 3 Wheat. 183; 4 Cranch, G 1 ; Com. Dig. Indictment, G 6 ; 1 Hale, 

43; 6 Mass. 197 ; Bouv. Inst. Index, h. t. 632 ; 3 Inst. 60 ; Co. Litt. 137 ; 1 Chit. 

CAPUT LIJPINUM, Eng . law . Having Cr. Law, *243. It has been doubted whe- 
the head of a wolf. An outlawed felon was I ther these words were indispen--side. 1 

said to have the head of a wolf, and might East, P. C. 448. But it would be unsafe 

have been killed by any one legally. Now, to omit them. 

such killing would be murder. 1 Hale, PI. CARRIERS, contracts . There are two 
C. 497. The rules of the common law on kinds of carriers, namely, common carriers, 
this subject are much more severe in their (q. v./ who have been considered under 
consequences, than the doctrine of the civil another head : and private carriers. These 
law relating to civil death. See 1 Toull. latter are persons who, although they do not 
Droit Civil, n. 280, and pp. 254-5, note 3. undertake to transport the goods of such as 
CARAT, weights, A carat is a weight choose to employ them, yet agree to carry 
equal to three and one-sixth grains, in dia- the goods of some particular person for hire, 
monds, and the like. Jac. L. Diet. See from one place to another. 

Weight . 2. In such case the carrier incurs no 

CARCAN, French law . A French word, responsibility beyond that of any other or- 
whieh is applied to an instrument, of punish- dinary bailee for hire, that is to say, the 
ment somewhat resembling a pillory. It responsibility of ordinary diligence. 2 Bos. 
sometimes signifies the punishment itself. & Pull. 417 ; 4 Taunt. 787 ; Selw. N. P. 
Biret Vocab. 382 n.; 1 Wend. R. 272 ; 1 ITayw. R. 14; 

CARDINAL, eccl. law. The title given 2 Dana, R. 430; 6 Taunt. 577; Jones, 
to one of the highest dignitaries of the court Bailin. 121 ; Story on Bailm, § 495. But 
of Rome. Cardinals are next to the pope in Gordon v . Hutchinson, 1 Watts & Serg. 
in dignity ; he is elected by them and out 285, it was holden that a wagoner who 
of their body. There are cardinal bishops, carries goods for hire, contracts the responsi- 
eardinal priests, and cardinal deacons. Sec bilit.y of a common carrier, whether trans- 
Fleury, Hist. Ecclcs. liv. xxxv. n. 17, li. n. portation be his principal and direct busi- 
19 ; Thomassin, part ii. liv. i. ch. 53, part iv. ness, or only an occasional and incidental 
liv. i, c. 79, 80; Loiseau, Traite des Ordres, employment. 

c. 3, n. 31 ; Andre, Droit Canon, ait mot . 3. To bring a person within the de- 

CARDS, crim . law . Small square paste- scription of a common carrier, lie must exer- 
boards, generally of a fine quality, on which cisc his business as a public employment; 
are painted figures of various colors, and he must undertake to carry goods for per¬ 
used for playing different games. The sons generally; and he must hold himself 
playing of cards for amusement is not for- out as ready to engage in the transporta- 
bidden, but gaming for money is unlawful, tion of goods for hire, as a business ; not as 
Vide Faro bank , and Gaming . a casual occupation pro hue vice. 1 Salk. 

CARGO, mar. law . The entire load of 249 ; 1 Bell’s Com. 467 ; 1 Hayw. R. 14; 
a ship or other vessel. Abb. on Sh. Index, 1 Wend. 272 ; 2 Dana, R. 430. Sec Bouv. 

h. t.; 1 Dali. 197 ; Merl. Rep. li. t.; 2 Inst. Index, h. t. 

Gill & John. 136. This term is usually CARRYING AWAY, crim. law. To 
applied to goods only, and does not include complete the crime of larceny, the thief 
human beings. 1 Phill. Ins. 185 ; 4 Pick, must not only feloniously take the thing 

429. But in a more extensive and less stolen, but carry it away. The slightest 

technical sense, it includes persons; thus we carrying away will be sufficient; thus to 
say a cargo of emigrants. See 7 Mann. & snatch a diamond from a lady’s car, which 
Gr. 729, 744. is instantly dropped among the curls of her 

CARNAL KNOWLEDGE, crim . law . hair. 1 Leach, 320. To remove sheets 
This phrase is used to signify a sexual con- from a bed and carry them into an adjoining 
nexion ; as, rape is the carnal knowledge of room. 1 Leach, 222 n. To take plate 
a woman, &c. See Rape . from a trunk, and lay it on the floor with 

CARNALLY KNEW, pleadings. This] intent to carry it away. Ib. And to rc- 
is a technical phrase, essential in an indict- move a package from one part of a wagon 
ment to charge the defendant with the crime to another, with a view to steal it; I 
of rape; no other word or circumlocution Leach, 236; have respectively been holden 
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to be felonies. 2 Chit. Cr. Law, 919. Vide 

5 Inst. 108, 109 : 1 Ilale, 507 ; Kel. 31; 
Rv. & Moody, 14 ; Bac. Ab. Felony, D; 
4 111. Com/231; Ilawk. c. 32, s. 25. 
Where, however, there has not been a com¬ 
plete severance of the possession, it is not 
a complete carrying away. 2 East, P. C. 
550 : 1 Hale, 50S ; 2 Russ, on Cr. 90. Vide 
Invito Domino: Larceny; Robbery; Taking. 

CART ROTE. An allowance to the 
tenant of wood, sufficient for carts and other 
instruments of husbandry. 

CARTE BLANCHE. The signature of 
an individual or more, on a white paper, 
with a sufficient space left above it to write 
a note or other writing. 

2. In the course of business, it not un- 
frcqucntlv occurs that for the sake of con¬ 
venience. signatures in blank arc given with 
authority to fill them up. These arc bind¬ 
ing upon the parties. But the blank must 
be filled up by the very person authorized, j 

6 Mart. L. 11. 707. Vide Ch. on Bills, 70 ; | 
2 Penna. R. 200. Vide Blank . 

CARTEL, war . An agreement between ' 
two belligerent powers for the delivery of i 
prisoners or deserters, and also a written 
challenge to a duel. 

2. Cartel ship , is a ship commissioned 
in time of war, to exchange prisoners, or to 
carry any proposals between hostile powers; 
she must carry no cargo, ammunitions, or 
implements of war, except a single gun for 
signals. The conduct of ships of this de¬ 


an action in very general use, which lies 
where a party 6ues for damages for any 
wrong or cause of complaint to which cove¬ 
nant or trespass will not lie. Stcpli, PI. 
15 ; 3 Woodd. 1G7 ; Ilam. N. P. 1. Vide 
Writ of trespass on the case . In its most 
comprehensive signification, case includes as¬ 
sumpsit as well as an action in form ex delicto; 
but when simply mentioned, it is usually 
understood to mean an action in form ex de¬ 
licto . 7 T. R. 36. It is a liberal action ; 

2 Burr, 900,1011 ; 1 Bl. Rep. 199 ; baila¬ 
ble at common law; 2 Burr, 927-8 ; founded 
on the justice and conscience of the plain¬ 
tiff’s case, and is in the nature of a bill in 
equity; 3 Burr, 1353, 1357 ; and the sub¬ 
stance of a count in case is the damage as¬ 
signed. 1 Bl. Rep. 200. 

2. An action on the case lies to recover 
damages for torts not committed with force 
actual or implied, or having been occasioned 
by force, where the matter affected was not 
tangible, or where the injury was not imme¬ 
diate but consequential; 11 Mass. 59,137; 
1 Yeatcs, 5S6 ; 6 S. & R. 34S ; 12 S. & 
R. 210; 18 John. 257 ; 19 John. 381; 6 
Call, 44; 2 Dana, 378 ; 1 Marsh. 394; 2 
II. Sc M. 423 ; Harper, 113; Coxe, 339; 
or where the interest in the property was 
only in reversion. 8 Pick. 235 ; 7 Conn. 
328 ; 2 Green, 8 ; 1 John. 511 ; 3 Ilawks, 
246 ; 2 Murph. 01 ; 2 N. II. Rep. 430. In 
! these several cases trespass cannot be sus¬ 
tained. 4 T. 11. 489 ; 7 T. E. 9. Case is 


6cription cannot be too narrowly watched. ! 
The service on which they are sent is so j 
highly important to the interests of humani- \ 
ty, that it is peculiarly incumbent on all 
parties to take care that it should be con¬ 
ducted in such a manner as not to become 
a subject of jealousy and distrust between 
the two nations. 4 Rob. R. 357. Vide 
Merl. Rep. h. t.; Dane’s Ab. c. 40, a. 6, 6 
7 ; Pet. C. C. R. 106; 3 C. Rob. 141; 6 
C. Rob. 336; 1 Dods. R. 60. 

CARTMEN, Persons who carry goods 
and merchandise in carts, either for gTeat 
or short distances, for hire. 

2. Cart men who undertake to carry 
goods for hire as a common employment, 
are common carriers. Story on Bailm. 6 
496; and see 2 Wend. 327; 2 N. & M. 
88 ; 1 Murph. 417 ; 2 Bailey,421; 2 Verm. 
92 : 1 M’Cord, 444 ; Bac. Ab. Carriers, A. 

CASE, practice . A contested question 
before a*-court of justice ; a suit or action ; 
a cause. 9 Wheat. 738. 

Case, remedies. This is the name of 


also the proper remedy for a wrongful act 
done under legal process regularly issuing 
from a court of competent jurisdiction. 2 
Conn. 700; 11 Mass. 500 ; 6 Grcenl. 421 ; 
1 Bailey, 441, 457 ; 9 Conn. 141 ; 2 Litt 
234 ; 3 Conn. 537; 3 Gill & John. 377 
Vide Regular and irregular process . 

3. It will be proper to consider, 1. in 
what cases the action of trespass on the 
case lies; 2. the pleadings; 3. the evi¬ 
dence ; 4. the judgment. 

4. —§ 1. This action lies for injuries, 1, 
to the absolute rights of persons ; 2. to the 
relative rights of persons ; 3. to personal 
property ; 4. to real property. 

5. —1. When the injury lias been done 
to the absolute rights of persons by an act 
not immediate but consequential, as in the 
case of special damages arising from a pub¬ 
lic nuisance; Willcs, 71 to 74 ; or where an 
incumbrance had been placed in a public 
street, and the plaintiff passing there re* 
ceived an injury; or for a malicious prose* 
cution. See Malicious prosecution. 
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6. —2. For injuries to the relative rights, 
as for enticing afyiy an infant child, per 
quod servitium amisit y 4 Litt. 25 ; for crimi¬ 
nal conversation, seducing , or harboring 
wives ■, debauching daughters,—but in this 
case the daughter must live with her father 
as his servant, see Seduction ;—or enticing 
away or harboring apprentices or servants. 
1 Chit. PL 137 ; 2 Chit. Plead..313, 319. 
When the seduction takes place in the hus¬ 
band’s or father’s house, he may, at his elec¬ 
tion,.have trespass or case; 6 Munf. 587; 
Gilmer, 33 ; bht when the injury is done 
in the house of another, case is the proper 
remedy. 5 Greenl. 546. 

7. —3. When the injury to personal pro¬ 
perty is without force and not immediate, 
but consequential, or when the plaintiff’s 
right to it is in reversion, as, where pro¬ 
perty is injured by a third person while in 
the hands of a hirer; 3 Camp. 187 ; 2 
Murph. 62 ; 3 Hawks, 246, case is the pro¬ 
per remedy. 3 East, 593: Ld. llaym. 
1399: Str. 63 4; 1 Chit.*PL 138. 

8. —4. When the real property which 
has been injured is corporeal , and the injury 
is not immediate but consequential, as for 
example, putting a spout so near the plain¬ 
tiff’s land that the water runs upon it; 1 
Chit. PL 126, 141; Str. 634; or where the 
plaintiff’s property is only in reversion. 
When the injury has been done to incorpo¬ 
real rights, as for obstructing a private way, 
or disturbing a party in the use of a pew, or 
for injury to a franchise, as a ferry, and the 
like, case is the proper remedy. 1 Chit. PL 
143. 

9. —§ 2. The declaration in case, tech¬ 
nically so called, differs from a declaration 
in trespass, chiefly in this, that in case, it 
must not, in general, state the injury to 
have been committed vi et armis; 3 Conn. 
64; see 2 Ilam. 169; 11 Mass. 57 ; Coxe, 
339; yet after verdict, the words “ with 
force and arms” will be rejected as sur¬ 
plusage; Harp. 122; and it ought not to 
conclude contra pacem . Com. Pig. Action 
on the Case, C 3. The plea is usually the 
general issue, not guilty. 

10. —$ 3. Any matter may, in general, 
be given in evidence, under the plea of not 
guilty, except the statute of limitations. In 
cases of slander and a few other instances, 
however, this cannot be done. 1 Saund. 
130, n. I ; Willes, 20. When the plaintiff 
declares in case, with averments appropriate 
to that form of action, and the evidence 
shows that the injury was trespass; or when 


he declares in trespass, and the evidence 
proves an injury for which case will lie, and 
not trespass, the defendant should be ac¬ 
quitted by the jury, or the plaintiff should 
be nonsuited. 5 Mass. 560 ; 16 Mass. 451; 
Coxe, 339 ; 3 John. 468. 

11. —§ 4. The judgment is, that the 
plaintiff recover a sum of money, ascer¬ 
tained by a jury, for his damages sustained 
by the committing of the grievances com¬ 
plained of in the declaration, and costs. 

12. In the civil law, an action was 
given in all cases of nominate contracts, 
which was always of the same name. Put 
in innominate contracts, which had always 
the same consideration, but not the same 
name, there could be no action of the same 
denomination, but an action which arose 
from the fact, in factum , or an action with 
a form which arose from the particular cir¬ 
cumstance, pi'&scriptis verbis actio . Lcf. 
Klem. § 779. Vide, generally, Bouv. Inst. 
Index, h. t. 

Case stated, practice . An agreement 
in writing, between a plaintiff and defend¬ 
ant, that the facts in dispute between them 
are as there agreed upon and mentioned. 
3 Whart. 143. 

2. The facts being thus ascertained, it 
is left for the court to decide for which 
party is the law. As no writ of error lies 
on a judgment rendered on a case stated, 
Pane’s Ah. c. 137, art. 4, n. $ 7, it is usual 
in the agreement to insert a clause that the 

I o 

case stated shall be considered in the nature 
of special verdict. 

3. In that case, a writ of error lies on 
; the judgment which may be rendered upon 

it. And a writ of error will also lie on a 
judgment on a case stated, when the parties 
have agreed to it. 8 Serg. & Rawle, 529. 

4. In another sense, by a case stated is 
understood a statement of all the facts of a 
case, together with the names of the wit¬ 
nesses, and a detail of the documents which 
are to support them. In other words, it is 
a brief, (q. v.) 

CASH, commerce . Money on hand, which 
a merchant, trader or other person has to 
do business with. 

2. Cash price , in contracts, is the price 
of articles paid for in cash, in contradis¬ 
tinction to the credit price. Pard. n. 85; 
Chipin. Contr. 110. In common parlance, 
bank notes are considered as cash ; but billt 
receivable are not. 

Casii-book:, commerce , accounts . One in 
which a merchant or trader enters an ac- 


count of all the money, or paper moneys he 
receives or pays. An entry of the same 
thing ought to he made uuder the proper 
dates, in the journal. The object of the 
cash-book is to a fiord a constant facility to 
ascertain the true state of a man’s cash. 
Pard. n. 87. 

CASHIER. An officer of a moneyed in¬ 
stitution, who is entitled by virtue of his offico 
to take care of the cash or money of such 
institution. 

2. The cashier of a bank is usually 
entrusted with ali the funds of the bank, 
its notes, bills, and other clioses in action, 
to be used from time to time for the ordi¬ 
nary and extraordinary exigencies of the 
bank. He usually receives directly , or 
through subordinate officers, all moneys and 
notes of the bank ; delivers up all discounted 
notes and other securities, when they have 
been paid; draws checks to withdraw the 
funds of the bank where they have been 
deposited; and, as the executive officer of 
the bank, transacts much of the business 
of the institution. In general, the bank is 
bound by the acts of the cashier within the 
scope of his authority, expressed or implied. 
1 Pet. R. 46, 70 ; 8 Wheat. R. 300, 361 ; 
5 Wheat. 11. 326 ; 3 Mason’s R. 505 ; 1 
Breese, R. 45 ; 1 Monr. Rep. 179. But 
the bank is not bound by a declaration of 
the cashier, not within the scope of his au¬ 
thority ; as when a note is about to be dis¬ 
counted by the bank, he tells a person that 
he will incur no risk nor responsibility by 
becoming an indorser upon such note. 6 
Pet. R. 51: 8 Pet. R. 12. Vide 17 Mass. 
R. 1 ; Story on Ag. § 114, 115 ; 3 Halst. 
R. 1; 12 Wheat. R. 183 ; 1 Watts & Serg. 
161. 

To cashier, punishment . To break ; to 
deprive a military man of his office. Ex¬ 
ample : every officer who shall be convicted, 
before a general court martial, of having 
signed a false certificate relating to the ab¬ 
sence of either officer or private soldier, or 
relative to his daily pay, shall be cashiered. 
Articles of war, art. 14. 

CASSATION, French law . A decision 
which emanates from the sovereign autho¬ 
rity, and by which a sentence or judgment 
in the last resort is annulled. Merl. Rep. 
h. t. This jurisdiction is now given to the 
Cour de Cassation. 

2. This court is composed of fifty-two 
judges, including four presidents, an attor¬ 
ney-general, and six substitutes, bearing 
the title of advocates general: a chief clerk. 
Vol. I.—O 


four subordinate clerks, and-eight huissiers. 
Its jurisdiction extends to, the examination 
and superintendence of the judgments and 
decrees of the inferior court, both in civil 
and criminal cases. It is divided into three 
sections, namely, the section de$ requites, 
the section civile , and the section crimmelle . 
Merl. llep. mots Cour dc Cassation. 

CASSETUR BREVE, practice . That 
the writ be quashed. This is the name of 
a judgment sometimes entered against a 
plaintiff when he cannot prosecute his writ 
with effect, in consequence of some allega¬ 
tion on the defendant’s part. The plaintiff, 
in order to put an end to any further pro¬ 
ceeding in the action, enters on the roll 
cassetur breve, the effect of which is to 
quash his own writ, which exonerates him 
from the liability to any future costs, and 
allows him to sue out new process. A 
cassetur billa may be entered with like 
effect. 3 Bl. Com. 340; and vide 5 T. R. 
634; Gould’s Plead, c. 5, § 139 j 3 Bouv. 
Inst. n. 2913—14. Vide To quash . 

CASTIGATORY, punishments . An en¬ 
gine used to punish women who have been 
convicted of being common scolds; it is 
sometimes called the trebucket, tumbrel, 
ducking stool, or cueking stool. This bar¬ 
barous punishment has perhaps never been 
inflicted in the United States. 12 S. & R. 
225. Vide Common Scold, 

CASTING VOTE, legislation . The vote 
given by the president or speaker of a de- 
-liberate assembly; when the votes of the 
other members are equal on both sides, the 
casting vote then decides the question. 
Dane’s Ab. h. t. 

CASTRATION, crim, law . The act of 
gelding. When this act is maliciously per¬ 
formed upon a man, it is a mayhem, and 
punishable as such, although the sufferer 
consented to it. 

2. By the ancient law of England this 
crime was punished by retaliation, membrum 
pro membro . 3 Inst. 118. It is punished 
in the United States generally by fine and 
imprisonment. The civil law punished it 
with death. Dig. 48, 8, 4, 2. For the 
French law, vide Code P^ nal, art. 316. 

3. The consequences of castration, when 
complete, are impotence and sterility. 1 
Beck’s Med. Jur. 72. 

CASU PROVISO, practice. A writ of 
entry given by the statute of Gloucester, 
c. 7, when a tenant in dower aliens in fee 
or for life. It might have been brought by 
the reversioner against the alienee. This 
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is perhaps an obsolete remedy, having 
yielded to the writ of ejectment. F. N. B. 
205 ; Dane’s Ab. Index, R. t. 

CASUAL. What happens fortuitously ; 
what is accidental; as, the casual revenues 
of the government, are those which are 
contingent or uncertain. 

Casual ejector, practice , ejectment. 
A person, supposed to come upon land 
casually, (although usually by previous 
agreement,) who turns out the lessee of the 
person claiming the possession against the 
actual tenant or occupier of the land. 3 
Bl. Com. 201, 202. 

2. Originally, in order to try the right 
by ejectment, several things were neces¬ 
sary to be made out before the court; first, 
a title to the land in question, upon which 
the owner was to make a formal entry : and 
being so in possession he executed a lease 
to some third person or lessee, leaving him 
in possession ; then the prior tenant or some 
other person, called the casual ejector, 
either by accident or by agreement before¬ 
hand, came upon the land and turned him 
out, and for this ouster or turning out, the 
action was brought. But these formalities 
are now dispensed with, and the trial re¬ 
lates merely to the title, the defendant 
being bound to acknowledge the lease, 
entry, and ouster. 3 Bl. Com. .202 ; Dane’s 
Ab. Index, h. t. 

CASUS FCEDERIS. When two nations 
have formed a treaty of alliance, in antici¬ 
pation of a war or other difficulty with 
another, and it is required to determine the 
case in which the parties must act in conse¬ 
quence of the alliance, this is called the 
casus foederis, or ease of alliance. Vattel, 
liv. 3, c. 6, § 88. 

Casus foiituttus. A fortuitous case; 
an uncontrollable accident; an act of 
God. See Act of God; Cos fortuit; For¬ 
tuitous event . 

Casus omtssus. An omitted case. 

2. When a statute or an instrument of 
writing undertakes to foresee and to provide 
for certain contingencies, and through mis¬ 
take, or some other cause, a case remains 
to be provided for, it is said to be a casus 
omissus. For example, when a statute pro¬ 
vides for the descent of intestates’ estates, 
and omits a case, the estate descends as it 
did before the statute, whenever that ease 
occurs, although it appear to be within the 
general scope and intent of the statute. 2 
Binn. E. 279. 

3. When there has been a casus omissus 


•in a statute, the. subject is ruled by the 
common law: casus omissus et ohlivionx 
datus dispositioni juris communi* relin - 
quitvr. 5 Co. 38. Vide Dig. 38,1, 44 and 
55 ; Id. 38, 2, 10; Code, 6, 52, 21 and 30. 

CATCHING BARGAIN, contracts , 
fraud. An agreement made with an heir 
expectant, for the purchase of his expect¬ 
ancy, at an inadequate price. 

2. In such case, the heir is, in general, 
entitled to relief in equity, and may have 
the contract rescinded upon terms of re¬ 
demption. 1 Vern. 167 ; 2 Cox, 80 ; 2Ch 
Ca. 136; 2 Vern. 121 ; 2 Freeui. Ill; 2 
Vent. 329 ; 2 Rep. in Ch. 396 ; 1 P. Wins. 
312; 3 P. Wms. 290, 293, n'; 1 Cro. C. 
C. 7; 2 Atk. 133 ; 2 Swanst. 147, and the 
cases cited in the note; 1 Fonb. 140 ; 1 
Supp. to Ves. Jr. 66 ; 2 Id. 361 ; 1 Vern. 
320, n. It has been said that all persons 
dealing for a reversionary interest arc sub¬ 
ject to this rule, but it may be doubted 
whether the course of decisions authorizes 
so extensive a conclusion ; and whether, in 
order to constitute a title to relief, the re¬ 
versioner must not combine the character 
of heir. 2 Swanst. 148, n. Vide 1 Ch. Pr. 
112, 113, n., 458, 826, 838, 839. A mere 
hard bargain is not sufficient ground for 
relief. 

3. The French law is in unison with 
these principles. An agreement, which has 
for its object the succession of a man yet 
alive, is generally void. Merl. Rep. mots 
Succession Future. Vide also Dig. 14, 6, 
and Lesion. 

CATCH POLE, officer. A name formerly 
given to a sheriff’s deputy, or to a constable, 
or other officer whose duty it is to arrest 
persons. He was a sort of serjeant. The 
word is not now in use as an official desig¬ 
nation. Minshew ad verb. 

CAUSA MATRIMONII PRJELOCUTI, 
Engl. law. An obsolete writ, which lies 
when a woman gives land to a man in fee 
simple, or for a less estate, to the intent 
that he should marry her and he refuses 
upon request. New. Nat. Bre. 455. 

CAUSE, civ. law. This word has two 
meanings. 1. It signifies the delivery of 
the thing, or the accomplishment of ths 
act which is the object of a convention* 
Datio vel factum , quibus ab und parte con¬ 
vention impleri ccepta est. 6 Toull. n. 13, 
166. 2. It is the consideration or motive 

for making a contract. An obligation 
without a cause, or with a false or unlawful 
cause, has no effect; but an engagement is 
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not the less valid, though the cause oe not 
expressed. The cause is illicit, when it is 
forbidden by law, when it is contra bones 
mores, or public order. Dig. 2, 14, 7, 4; 
Civ. Code of Lo. a. 18S7—1S94 ; Code Civil, 
liv. 3, c. 2, s. 4, art. 1131-1133; Toull. 
liv. 3, tit. 3, c. 2, s. 4. 

Cause, contr. torts , crim . That which 
produces an effect. 

2. In considering a contract, an in¬ 
jury, or a crime, the law for many purposes 
looks to the immediate, and not to any 
remote cause. Bac. Max. Reg. 1; Bac. 
Ab. Damages, E : Sid. 433; 2 Taunt. 314. 
If the cause be lawful, the party will be 
justified ; if unlawful, he will be condemned. 
The following is an example in criminal 
law of an immediate and remote cause. If 
Peter, of malice prepense, should discharge 
a pistol at Paul, and miss him, and then 
cast away the pistol and fly ; and, being 
pursued by Paul, he turn round, and kill 
him with a dagger, the law considers the 
first as the impulsive cause, and Peter 
would be guilty of murder. But if Peter, 
with his dagger drawn, had fallen down, and 
Paul in his haste had fallen upon it and 
killed himself, the cause of Paul’s death 
would have been too remote to charge Peter 
as the murderer. Id. 

3. In cases of insurance, the general 
rule is that the immediate and not the re¬ 
mote cause of the loss is to be considered ; 
causa proximo non remota spcctatur . This 
rule may, in some cases, apply to carriers. 
Story, Bailm. § 515. 

4. For the breach of contracts, the con¬ 
tractor is liable for the immediate effects of 
such breach, but not for any remote cause, 
as the failure of a party who was to receive 
money, and did not receive it, in conse¬ 
quence of which he was compelled to stop 
payment. 1 Brock. Cir. C. Rep. 103. See 
Remote; and also Domat, liv. 3, t. 5, s. 2, 
n. 4; Toull. liv. 3, n. 286; 6 Bing. R. 716 ; 
6 Ves. 496 ; Pal. Ag. by Lloyd, 10 ; Story, 
Ag. § 200; 3 Sumn. R. 38. 

Cause, pleading . The reason ; the motive. 

2. In a replication de injuria , for ex¬ 
ample, the plaintiff alleges that the defend¬ 
ant of his own wrong, and without the cause 
by him in his plea alleged, did, &c. The 
word cause here means without the matter 
of excuse alleged, and though in the sin¬ 
gular number, it puts in issue all the facts 
in the plea, which constitute but one 
cause. 8 Co. 67; 11 East, 451: 1 Chit. 
PI. 585. 


Cause, prqctice. A contested question 
before a court .of justice ; it is a suit or 
action. Causes are civil or criminal. Wood’s 
Civ. Law, 302; Code, 2, 416. 

Cause of action. By this phrase is 
understood the right to bring an action, 
which implies, that there is some person in 
existence who can assort, and also a person 
who can lawfully be \sued; for example, 
where the payee of a bill was dead at the 
time when it fell due, it was held the cause 
of action did not accrue, and consequently 
the statute of limitations did not begin to 
run until letters of administration had been 
obtained by some one. 4 Bing. 686. 

2. There is no cause of action till the 
claimant can legally sue, therefore the 
statute of limitations does not run from 
the making of a promise, if it were to per¬ 
form something at a future time, but only 
from the expiration of that time, though, 
when the obligor .promises to pay on de¬ 
mand, or generally, without specifying a 
day, he may be sued immediately, and then 
the cause of action has accrued. 5 Bar. & 
Cr. 360; 8 Dowl. & B. 346. When a 
wrong has been committed, or a breach of 
duty has occurred, the cause of action line 
accrued, though the claimant may be igno¬ 
rant of it. 3 Barn. <fc Aid. 288, 626 ; 5 
B. & C. 259 ; 4 C. k P. 127. 

CAUTIO PRO EXPENSIS. Security 
for costs or expenses. 

2. This term is used among the civilians, 
Nov. 112, c. 2, and generally on the conti¬ 
nent of Europe. In nearly all the countries 
cf Europe, a foreign plaintiff, whether re¬ 
sident there or not> is required to give 
caution pro expensis; that is, security for 
costs. In some states this requisition is 
modified, and, when such plaintiff has real 
estate, or a commercial or manufacturing 
establishment within the state, he is not 
required to give such caution. Fcclix, 
Droit. Intern. Prive, n. 106. 

CAUTION. A term of the Roman civil 
law, which is used in various senses. It 
signifies, sometimes, security , or security 
promised. Generally every writing is called 
cautiOj a caution by which any object is pro¬ 
vided for. Yicat, ad verb. In the common 
law a distinction is made between a con¬ 
tract and the security. The contract may 
be good and the security void. The con¬ 
tract may be divisible, and the security 
entire and indivisible. 2 Burr, 1082. The 
securities or cautions judicially required of 
the defendant, are, judicio sisti , to attend 
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and appear during the pendency of the suit; 
de ratOy to confirm the acts of his attorney 
or proctor ; judicium solviy to pay the sum 
adjudged against him. Coop. Just. 647 ; 
Hall’s Admiralty Practice, 12; 2 Brown, 
Civ. Law, 356. 

Caution, juratory, Scotch law . Jura¬ 
tory caution is that which a suspender 
swears is the best he can offer in order to 
obtain a suspension. Where the suspender 
cannot, from his low or suspected circum¬ 
stances, procure unquestionable security, 
juratory caution is admitted. Ersk. Pr. L. 
Scot. 4, 3, 6. 

CAUTIONER, Scotch law y contracts . 
One who becomes bound as caution or 
surety for another, for the performance of 
any obligation or contract contained in a 
deed. 

CAVEAT, practice . That he beware. 
Caveat is the name of a notice given by a 
party having an interest, to some officer, 
not to do an act, till the party giving the 
notice shall have been heard ; as, a caveat 
to the register of wills, or judge of probate, 
not to permit a will to be proved, or not 
to grant letters of administration, until the 
party shall have been heard. A caveat is 
also frequently made to prevent a patent 
for inventions being issued. 1 Bouv. Inst. 
71, 534; 1 Burn’s Ecc. Law, 19, 263; 
Bac. Abr. Executors and Administrators, 
E 8 3 Bl. Com. 246; Proctor’s Pract. 

68; 3 Bin. Rep. 314; 1 Siderf. 371 ; 
Poph. 133 : Godolph. Orph. Leg. 258; 2 
Brownl. 119 ; 2 Fonbl. Eq. book 4, pt. 2, 
c. 1, § 3; Ayl. Parer. 145; Nelson’s Ab. 
h. t.; Dane’s Ab. c. 223, a. 15, § 2, and a. 
8, § 22. See 2 Chit. Pr. 502, note b y for 
a form. 

Caveat emptor. Let the purchaser 
take heed; that is, let him see to it, that 
the title he is buying is good. This is a 
rule of the common law, applicable to the 
sale and purchase of lands and other real 
estate. If the purchaser pay the considera¬ 
tion money, he cannot, as a general rule, 
recover it back after the deed has been 
executed; except in cases of fraud, or by 
fOiJ2 of some covenant in the deed which 
has been broken. The purchaser, if he 
fears a defect of title, has it in his power 
to protect himself by proper covenants, and 
if he fails to do so, the law provides for 
him no remedy. Cro. Jac. 197; 1 Salk. 
211; Doug. 630, 654; 1 Serg. k R. 52, 
53, 445. This rule is discussed with ability 
in Rawle on Covenants for Title, p. 458, 


et seq. c. 13, and the leading authorities 
collected. See also 2 Kent, Com. Lect. 
39, p. 478 ; 2 Bl. Cora. 451; 1 Story, Eq. 
§ 212; 6 Ves. 678 ; 10 Ves. 505; 3 Crunch, 
270 ; 2 Day, R. 128 ; Sugd. Vend. 221 ; 1 
Bouv. Inst. n. 954—5. 

2. This rule has been severely assailed, 
as being the instrument of falsehood and 
fraud ; but it is too well established to be 
disregarded. Coop. Just. 611, n. See 8 
Watts, 308, 309. 

CAVIL. Sophism, subtlety. Cavil is 
a captious argument, by which a conclusion 
evidently false, is drawn from a principle 
evidently true : Ea est natura cavillationis 
ut ab evidenter veri.Sy per brevissimas mvta - 
tiones disputatiOy ad ea quee evidentur falsa 
sunt perducatur . Dig. 50, 16, 177 et 233; 
Id. 17, 65; Id. 33, 2, 88. 

CAESARIAN OPERATION, med. juris. 
An incision made through the parictcs of 
the abdomen and uterus to extract the 
foetus. It is said that Julius Cmsar was 
born in this manner. When the child is 
cut out after the death of the mother, his 
coming into being in this way confers on 
other persons none of the rights to which 
they would have been entitled if he had 
been born, in the usual course of nature, 
during her life. For example, his father 
would not be tenant by the curtesy; for to 
create that title, it ought to begin by the 
birth of issue alive, and be consummated 
by the death of the wife. 8 Co. Rep. 35 ; 
2 Bl. Com. 128 ; Co. Litt. 29 b.; 1 Beck’s 
Med. Jur. 264; Coop. Med. Jur. 7; 1 
Fodere, Med. Leg. § 334. The rule of 
the civil law on this subject will be found 
in Dig. lib. 50, t. 16, 1. 132 et 141: lib. 5, 
t. 2, 1. 6; lib. 28, t. 2, 1. 12. 

CiETERORUM. The name of a kind 
of administration, which, after an adminis¬ 
tration has been granted for a limited pur¬ 
pose, is granted for therm/ of the estate. 

1 Will, on Ex. 357 ; 2 Hagg. 62 ; 4 Hagg. 
Eccl. R. 382, 386; 4 Mann. k Gr. 398. 
For example, where a wife had a right to 
devise or bequeath certain stock, and she 
made a will of the same, but there were ac¬ 
cumulations that did not pass, the husband 
might take out letters of administration 
caeterorum. 4 Mann, k Grang. 398; 1 
Curteis, 286. 

TO CEDE, civil law. To assign; to 
transfer; as, France ceded Louisiana to the 
United States. 

CEDENT, civil lawy Scotch law. An 
assignor. The term is usually applied to 
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the assignor of a chose in action. Karnes 
on Eq. 43, 

CELEBRATION, contracts . This word 
is usually applied, in law, to the celebration 
of marriage, which is the solemn act by 
which a man and woman take each other 
for husband and wife, conformably to the 
rules prescribed by law. Diet, de Juris, 
h. t. 

CELL. A small room in a prison. See 
Dungeon. 

CENOTAPH. An empty tomb. Dig. 
11, 7, 42. 

CENSUS. An enumeration of the in¬ 
habitants of a country. 

2. For the purpose of keeping the re¬ 
presentation of the several states in congress 
equal, the constitution provides, that “re¬ 
presentatives and direct taxes shall be appor¬ 
tioned among the several states, which may 
be included in this Union, according to their 
respective numbers; which shall be deter¬ 
mined by adding to the whole number of 
free persons, including those bound to 
service for a term of years, and excluding 
Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be 
made within three years after the first meet¬ 
ing of the congress of the United States, 
and within every subsequent term of ten 
years, in such a manner as they shall by 
law direct.” Art. 1,8.2; vide 1 Story, 
L. U. S., 73, 722, 751 ; 2 Id. 1134, 1139, 
1169, 1194: 3 Id. 1776; 4 Sharsw. con¬ 
tinuation, 2179. 

CENT, money . A copper coin of the 
United States of the value of ten mills ; ten 
of them are equal to a dime, and one hun¬ 
dred, to one dollar. Each cent is required 
to contain one hundred and sixty-eight 
grains. Act of January 18th, 1837, 4 
Sharsw. cont. of Story’s L. U. S. 2524. 

CENTIME. The name of a French 
money ; the one hundredth part of a franc. 

CENTRAL. Relating to the centre, or 
placed in the centre; as, the central courts 
of the United States, are those located in 
the city of Washington, whose jurisdiction 
extends over the whole country. These are, 
first, the Senate of the United States, when 
organized to try impeachments; secondly, 
the Supreme Court of the United States. 

2. The government of the United States 
is the central government. 

CENTUMVIRI, civil law. The citizens 
of Rome were distributed into thirty-five 
tribes, and three persons out of each tribe 
were elected judges, who were called cm ¬ 


i tumviri , although they were one hundred 
and five in number. They were distributed 
into four different tribunals, but in certain 
causes called centumvirales causas, the judg¬ 
ments of the four tribunals were necessary. 
Vicat, ad verb.; 3 Bl. Com. 315. 

CENTURY, civil law. One hundred. 
The Roman people were divided into centu¬ 
ries. In England they were divided into 
hundreds. Vide Hundred . Century also 
means one hundred years. 

CEPI. A Latin word signifying I have 
taken. Cepi corpus , I have taken the body ; 
cepi corpus and B . B., I have taken the 
body and discharged him on bail bond ; cepi 
corpus et est in custodia , I have taken the 
body and it is in custody ; cepi corpus, et est 
languidus , I have taken the body of, <fcc. 
and he is sick. These are some of the vari¬ 
ous returns made by the sheriff to a writ of 
capias. 

Cepi corpus, practice . The return 
which the sheriff, or other proper officer, 
makes when lie has arrested a defendant by 
virtue of a capias. 3 Bouv. Inst. n. 2804. 
See Capias . F. N. B. 2b. 

CEPIT. Took. This is a technical 
word, which cannot be supplied by any other 
in an indictment for larceny. The charge 
against the defendant imist be that he took 
the thing stolen with a felonious design. 
Bac Ab. Indictment, G 1. 

Cepit et aiiduxit. He took and led 
awav. These words are applied to cases of 
trespass or larceny, where the defendant 
took a living chattel, and led it away. It 
is used in contradistinction to took and car¬ 
ried away, cepit et asportavit . (q. v.) 

Cepit et asportavit. Took and car¬ 
ried away. (q. v.) 

Cepit in alio loco, pleadings. He took 
in another place. This is a plea in replevin, 
by which the defendant alleges, that be took 
the thing replevied in another place than 
that mentioned in the plaintiff’s declaration. 
1 Chit. PL 490 ; 4 Bouv. Inst. n. 3569; 2 
Chit. PL 558 ; Rast, 554, 555 : Clift. 036 ; 
Willes, R. 475 : Tidd’s App. 686. 

CERTAINTY, UNCERTAINTY, corc- 
tracts. In matters of obligation, a thing is 
certain, when its essence, quality, and 
quantity, are described, distinctly set forth, 
&c. Dig. 12, 1,6. It is uncertain, when 
the description is not that of one individual 
object, but designates only the kind. Louis. 
Code, art. 3522, No. 8 ; 5 Co. 121.. Cer¬ 
tainty is the mother of repose, and therefore 
the law aims at certainty. 1 Dick. 245. 
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2. If a contract be so vague in its terms, 
that its meaning cannot be certainly collected, 
and the statute of frauds preclude the ad¬ 
missibility of parol evidence to clear up the 
difficulty; 5 Barn. & Or. 583 ; S. C. 12 Eng. 
Com. L. R. 327 ; or parol evidence cannot 
supply the defect, then neither at law, nor 
in equity, can effect be given to it. 1 Russ. 
& M. 116 ; 1 Ch. Pr. 123. 

3. It is a maxim of law, that, that is 
certain which may be made certain ; certuin 
est quod certuin reddi potest; Co. Litt. 43 ; 
for example, when a man sells the oil lie has 
in his store at so much a gallon, although 
there is uncertainty as to the quantity of 
oil, yet inasmuch as it can be ascertained, 
the maxim applies, and the sale i? good. 
Vide generally, Story, Eq. El. § 240 to 256 ; 
Mitf. Eq. PI. by Jeremy, 41; Coop. Eq. 
PI. 5; Wigr. on Disc. 77. 

Certainty, pleading . By certainty is 
understood a clear and distinct statement 
of the facts which constitute the cause of 
action, or ground of defence, so that they 
may be understood by the party who is to 
answer them, by the jury who are to ascer¬ 
tain the truth of the allegations, and by the 
court who are to give the judgment. Cowp. 
682; Co. Litt. 303 ; 2 Bos. & Pull. 267 ; 
*13 East, R. 107; Com. Dig. Pleader, C 
17 ; Hob. 295. Certainty has been stated 
by Lord Coke, Co. Litt. 303, a, to be of 
three sorts ; namely, 1. certainty to a com¬ 
mon intent * 2. to a certain intent in general,; 
and, 3. to a certain intent in every particu¬ 
lar. In the case of Dovaston v. Paine, 
Duller, J. said he remembered to have heard 
Mr. Justice Ashton treat these distinctions 
as a jargon of words without meaning ; 2 H. 
Bl. 530. They have, however, long been 
made, and ought not altogether to be de¬ 
parted from. 

2.—1. Certainty to a common intent is 
simply a rule of construction. It occurs 
when words are used which will bear a | 
natural sense, and also an artificial one, or : 


accusation, and in returns to writs of man 
damus. See 1 Saund. 49, n. 1; 1 Dougl. 
159; 2 Johns. Cas. 339 ; Cowp. 682 ; 2 
Mass. R. 363 ; by some of which authorities, 
it would seem, certainty to a common intent 
is sufficient in a declaration. 

4.—3. The third degree of certainty, is 
that which precludes all argument, inference, 
or presumption against the party pleadiug, 
and is that technical accuracy which is not 
liable to the most subtle and scrupulous ob¬ 
jections, so that it is not merely a rule of 
construction, but of addition ; for where this 
certainty is necessary, the party must not 
only state the facts of his case in the most 
precise way, but add to them such a3 show 
that they are not to be controverted, and, 
as it were, anticipate the case of his adver¬ 
sary. Lawcs on PI. 54, 55. See 1 Chitty 
on PI. 235 to 241. 

CERTIFICATE, practice . A writing 
made in any court, and properly authenti¬ 
cated, to give notice to another court of 
anything done therein ; or it is a writing by 
which an officer or other person bears testi¬ 
mony that a fact has or has uot taken place. 

2. There are two kinds of certificates ; 
those required by the law, and those which 
are merely voluntary. Of the first kind are 
certificates given to an insolvent of his dis- 
J charge, and those given to aliens, that they 
| have been naturalized. Voluntary certifi- 
j cates are those which are not required by 
law, but which arc given of the mere mo- 
! tion of the party. The former are evidence 
of the facts therein mentioned, while the 
latter are not entitled to any credit, be- 
: cause the facts certified, may be proved in 
! the usual way under the solemnity of an 
oath or affirmation. 2 Com. Dig. 306; Ayl 
Parerg. 157 ; Greenl. Ev. § 498. 

Certificate, judge’s, English practice . 
The judge who tries the cause is authorized 
by several statutes in certain cases to cer¬ 
tify, so as to decide when the party or par¬ 
ties shall or shall not be entitled to costs. 


one to be made out by argument or inference. 
Upon the ground of this rule the natural 
sense of words is adopted without addition. 
2 H. Bl. 530. 

3.—2. Certainty to a certain intent in 
general , is a greater degree of certainty than 
the last, and means what upon a fair and 
reasonable construction may be called cer¬ 
tain, without recurring to possible facts 
which do not appear; 9 Johns. R. 317 ; and 
is whal is required in declarations, replica¬ 
tions, and indictments, in the charge or 


j It is of great importance in many cases, 
that these certificates should be obtained at 
the time of trial. Sec 3 Camp. R. 316 : 5 
B. & A. 796; Tidd’s Pr. 879; 3 Ch. Pr. 
458, 486. 

2. The Lord Chancellor often requires 
the opinion of the judges upon a question 
of law ; to obtain this, a case is trained, 
containing the admissions on both sides, and 
upon these the legal question is stated ; the 
case is then submitted to the. judges, who, 
after hearing counsel, transmit to the chan- 
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cellor their opinion. This opinion, signed 
by the judges of the court, is called their 
certificate. See 3 Bl. Com. 453. 

Certificate, attorney’s, practice , 
English law . By statute 37 Geo. III., 
o. 90, s. 20, 28, attorneys are required 
to deliver to the commissioners of stamp 
duties, a paper or note in writing, contain¬ 
ing the name and usual place ot residence 
of such person, and thereupon, on paying 
certain duties, such person is entitled to a- 
certificate attesting the payment of such du¬ 
ties, which must be renewed yearly. And 
by the 30th section, an attorney is liable to 
the penalty of fifty pounds for practising 
without. 

CERTIFICATION or CERTIFICATE 
OF ASSISE. A term used in the old 
English law, applicable to a writ granted for 
the reexamination or re-trial of a matter 
passed by assise before justices. F. N. B. 
181; 3 Bl. Com. 389. The summary mo¬ 
tion for a new trial has entirely superseded 
the use of this writ, which was one of the 
means devised by the judges to prevent a 
resort to the remedy by attaint for a wrong 
verdict. 

CERTIORARI, practice . To be certi¬ 
fied of; to be informed of. This is the 
name of a writ issued from a superior court 
directed to one of inferior jurisdiction, com¬ 
manding the latter to certify and return to 
the former, the record in the particular case. 
Bac. Ab. h. t.; 4 Yin. Ab. 330 ; Ncls. Ab. 
h. t.; Dane’s Ab. Index, h. t.; 3 Pcnna. R. 
24. A certiorari differs from a writ of 
error. There is a distinction also between a 
hab. corp. and a certiorari. The certio¬ 
rari removes the cause; the hab. corp. 
only supersedes the proceedings in the court 
below. 2 Lord Ray. 1102. 

2. By the common law, a supreme court 
has power to review the proceedings of all 
inferior tribunals, and to pass upon their 
jurisdiction and decisions on questions of 
law. But in general, the determination of 
such inferior courts on questions of fact are 
conclusive, and cannot be reversed on certio¬ 
rari, unless some statute confers the power 
on such supreme court. 6 Wend. 564; 10 
Pick. 358 ; 4 Ilalst. 209. When any error 
has occurred in the proceedings of the court 
below, different from the course of the com¬ 
mon law, in any stage of the cause, either 
civil or criminal cases, the writ of certiorari 
is the only remedy to correct such error, 
unless some other statutory remedy has 
been given. 5 Binn. 27; 1 Gill & John. 


196 ; 2 Mass. R. 245 ; 11 Mass. R. 466 ; 

2 Virg. Cas. 270; 3 Ilalst. 123 ; 3 Pick. 
194; 4 Hayw. 100; 2 Grcenl. 165; 8 
Grccnl. 293. A certiorari, for example, ip 
the correct process to remove the proceed¬ 
ings of a court of sessions, or of county com¬ 
missioners in laying out high vays. 2 Binn. 
250; 2 Mass. 249; 7 Mass. 158; 8 Pick. 
440; 13 Pick. 195; X Overt. 131; 2 
Overt. 109 ; 2 Pen. 1038 ; 8 Verm. 271 ; 

3 Hain. 383 ; 2 Caines, 179. 

3. Sometimes the writ of certiorari is 
used as auxiliary process, in order to obtain 
a full return to some other process. When, 
for example, the record of an inferior court 
is brought before a superior court by appeal, 
writ of error, or other lawful mode, and 
there is a manifest defect, or a suggestion 
of diminution, a certiorari is awarded re¬ 
quiring a perfect transcript and all papers. 
3 Dali. R. 413 ; 3 John. R. 23 ; 7 Crunch, 
R. 288 ; 2 South. It. 270, 551; 1 Blackf. 
R. 32 ; 9 Wheat. R. 526 ; 7 Ilalst. It. 85 ; 
3 Dev. R. 117; 1 Dev. & Bat. 382; 11 
Mass. 414; 2 Munf. R. 229 ; 2 Cow en, R. 
38. Vide Bouv. Inst. Index, h. t. 

CESSET EXECUTIO. The staying of 
an execution. 

2. When a judgment lias been entered, 
there is sometimes, by the agreement of the 
parties, a cesset executio for a period of time 
fixed upon ; and when the defendant enters 
security for the amount of the judgment, 
there is a cesset executio until the time 
allowed by law has expired. 

Cesset processes, practice . An entry 
made on the record that there be a stay of 
the process or proceedings . 

2. This is made in cases where the 
plaintiff has become insolvent after action 
brought. 2 Dougl. 627. 

CESSAVIT, Eng. law . An obsolete 
writ, which could formerly have been sued 
out when the defendant had for two years 
ceased or neglected to perform such service 
or to pay such rent as he was bound to do 
by his tenure, and had not upon his lands 
sufficient goods or chattels to be distrained. 
F N B 208 

CESSIO BONORUM, civil law . The 
relinquishment which a debtor made of his 
property for the benefit of his creditors. 

2. This exempted the debtor from im¬ 
prisonment, not, however, without leaving 
an ignominious stain on his reputation. Dig. 
2, 4, 25 ; Id. 48, 19, 1; Nov. 4, c. 3, and 
Nov. 135. By the latter Novel, an honest 
unfortunate debtor might be discharged, by 
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simply affirming that he was insolvent, with¬ 
out having recourse to the benefit of cession. 
By the cession the creditors acquired title 
to all the property of the insolvent dernor. 

3. The cession discharged the debtor 
)nly to the extent of the property ceded, 
tind he remained responsible for the differ- 
euce. Dorn. Lois Civ. liv. 4, tit. 5, 8. 1, 
n. 2. Vide, for the law of Louisiana, Code, 
art. 2106, et seq. 2 M. R. 112; 2 L. R. 
354 ; 11 L. R. 531; 5 N. S. 299 ; 2 L. R. 
39 ; 2 N. S. 108 ; 3 M. R. 232 ; 4 Wheat. 
122 : and Abandonment. 

CESSION, contracts. Yielding up ; re¬ 
lease. 

2. France ceded Louisiana to the Uni¬ 
ted States, by the treaty of Paris, of April 
30, 1803 ; Spain made a cession of East 
and West Florida, by the treaty of Febru¬ 
ary 22,1819. Cessions have been severally 
made of a part of their territory, by New 
York, Virginia, Massachusetts, Connecticut, 
South Carolina, North Carolina, and Geor¬ 
gia. Vide Gord. Dig. art. 2230 to 2250. 

Cession, civil law. The act by which a 
party assigns or transfers property to an¬ 
other ; an assignment. 

Cession, eccl. law. When an ecclesiastic 
is created bishop, or when a parson takes 
another benefice, without dispensation, the 
first benefice becomes void by a legal ces¬ 
sion, or surrender. Cowel, h. t. 

CESTUI. He. This word is frequently 
used in composition ; as, cestui que trust, 
cestui que vie, &e. 

Cestui que trust. A barbarous phrase, 
to signify the beneficiary of an estate held 
in trust. He for whose benefit another per¬ 
son is enfeoffed or seised of land or tene¬ 
ments, or is possessed of personal property. 
The cestui que trust is entitled to receive 
the rents and profits of the land ; he may 
direct such conveyances, consistent with the 
trust, deed or will, as he shall choose, and 
the trustee (q. v.) is bound to execute them : 
he may defend his title in the name of the 
trustee. 1 Cruise, Dig. tit. 12, c. 4, s. 4 ; 
vide Vin. Ab. Trust, U, W, X, and Y ; 1 
Vera 14; Dane’s Ab. Index, h. t.: 1 Story, 
Eq. Jur. § 321, note 1 ; Bouv. Inst. Index, 
h. t. 

Cestui que vie. He for whose life land 
is holden by another person; the latter is 
called tenant per auter vie , or tenant for 
another’s life. Vide Dane’s Ab. Index, h. t. 

Cestui que use. He to whose use land 
is granted to another person ; the latter is 
called the terre-tenant, having in himself 


the legal property and possession ; yet not 
to his own use, but to dispose of it accord¬ 
ing to the directions of the cestui que use, 
and to suffer him to take the profits. Vide 
Bac. Read, on Stat. of Uses, 303, 309, 310, 
335, 349; 7 Com. Dig. 593. 

CHAFE WAX, Eng. law. An officer in 
chancery who fits the wax for sealing, to the 
writs, commissions and other instruments 
then made to be issued out. He is probably 
so called because he warms (cliaufe) the wax. 

CHAFFERS. Anciently signified wares 
and merchandise ; hence the word chaffer¬ 
ing, which is yet used for buying and sell¬ 
ing, or beating down the price of an article. 
The word is used in stat. 3 Ed. III. c. 4. 

CHAIRMAN. The presiding officer of 
a committee ; as, chairman of the committee 
of ways and means. The person selected 
to preside over a popular meeting, is also 
called a chairman or moderator. 

CHALDRON. A measure of capacity, 
equal to fifty-eight and two-third cubic feet 
nearly. Vide Measure. 

CHALLENGE. This word lias several 
significations. 1. It is an exception or 
objection to a juror. 2. A call by one per¬ 
son upon another to a single combat, which 
is said to be a challenge to fight. 

Challenge, criminal law. A request 
by one person to another, to fight a duel. 

2. It is a high offence at common law, 
and indictable, as tending to a breach of the 
peace. It may be in writing or verbally. 
Vide Hawk. P. C. b. 1, c. 63, s. 3 ; 6 East, 
R. 464 ; 3 East, R. 581 ; 1 Dana, R. 524; 
1 South. R. 40 ; 3 Wheel. Cr. C. 245 ; 3 
Rogers’ Rec. 133 ; 2 M’Cord, 11. 334 ; 1 
Hawks. R. 487 ; 1 Const. R. 107. He 
who carries a challenge is also punishable 
by indictment. In most of the states, this 
barbarous practice is punishable by special 
laws. 

3. In most of the civilized nations chal¬ 
lenging another to figjit, is a crime, as cal¬ 
culated to destroy the public- peace ; and 
those who partake in the offence arc gen¬ 
erally liable to punishment. In Spain, it is 
punished by loss of offices, rents, and honors 
received from the king,* and the delinquent 
is incapable to hold them in future. Aso 
& Man. Inst. B. 2, t. 19, c. 2, § 6. See, 
generally,. 6 J. J. Marsh. 120; 1 Munf. 
468 ; 1 Russ, on Cr. 275; 6 J. J. Marsh. 
119; Const. Rep. 107; Joy on Chal./msiai. 

Challenge, practice. An exception 
made to jurors who are to pass on a trial j 
to a judge ; or to a sheriff 
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2. It will be proper here to consider, 1. 
the several kinds of challenges ; 2. by whom 
they are to be made; 3. the time and man¬ 
ner of making them. 

3. —§ 1. The several kinds of challenges 
may be divided into those which are pe¬ 
remptory, and those which are for cause. 

I. Peremptory challenges are those 
which are made without assigning any rea¬ 
son, and which the court must allow. The 
number of these which the prisoner was al¬ 
lowed at common law, in all cases of felony, 
was thirtv-five, or one under three full 
juries. This is regulated by the local 
statutes of the different states, and the num¬ 
ber, except in capital cases, has been pro¬ 
bably reduced. 

4. —2. Challenges for cause are to the 
array or to the polls. 1. A challenge to 
the array is made on account of some defect 
in making the return to the venire, and is 
at once an objection to all the jurors in the 
panel. It is either a principal challenge, 
that is, one founded on some manifest par¬ 
tiality, or error committed in selecting, de¬ 
positing, drawing or summoning the jurors, 
by not pursuing the directions of the acts 
of the legislature; or a challenge for 
favor. 

5. —2. A challenge to the polls is an 
objection made separately to each juryman 
as he is about to be sworn. Challenges to 
the polls, like those to the array, are either 
principal or to the favor. 

6. First , principal challenges may be 
made on various grounds: 1st. propter 
defectum , on account of some personal ob¬ 
jection, as alienage, infancy, old age, or the 
want of those qualifications required by 
legislative enactment. 2d. Propter affectum, 
because of some presumed or actual par¬ 
tiality in the juryman who is made the sub¬ 
ject of the objection ; on this ground a 
juror may be objected to, if he is related to 
either within the ninth degree, or is so con¬ 
nected by affinity; this is supposed to bias 
the juror’s mind, and is only a presumption 
of partiality. Coxc, 446 ; 6 Greenl. 307 
3 Day, 491. A juror who has conscientious 
scruples in finding a verdict in a capital 
ease, may be challenged. 1 Bald. 78. 
Much stronger is the reason for this chal¬ 
lenge, where the juryman has expressed his 
wishes as to the result of the trial, or his 
opinion of the guilt or innocence of the de¬ 
fendant. 4 Harg. St. Tr. 748 ; Hawk. b. 
2, c. 43, s. 28 ; Bac. Ab. Juries, E 5. 
And the smallest degree of interest in the 


matter to be tried is a decisive objection 
against a juror. 1 Bay, 229 : 8 S. & R. 
444 ; 2 Tyler, 401. But see 5 Mass. 90. 
3d. The third ground of principal challenge 
to the polls, is propter delictum , or the legal 
incompctency of the juror on the ground of 
infamy. The court, when satisfied from 
their own examination, decide as to the 
principal challenges to the polls, without 
any further investigation ; and there is no 
occasion for the appointment of triers. Co. 
Litt. 157, b ; Bac. Ab. Juries, E 12 ; 8 
Watts. R. 304. 

7. — Secondly . Challenges to the poll for 
favor may be made, when, although the 
juror is not so evidently partial that his 
supposed bias will be sufficient to authorize 
a principal challenge, yet there arc reason¬ 
able grounds to suspect that he will act 
under some undue influence or prejudice. 
The causes for such challenge are manifestly 
very numerous, and depend on a variety of 
circumstances. The fact to be ascertained 
Is, whether the juryman is altogether indif¬ 
ferent as he stands unsworn, because, even 
unconsciously to himself, he may be swayed 
to one side. The line which separates the 
causes for principal challenges, and for 
challenge to the favor, is not very distinctly 
marked. That the juror has acted as god¬ 
father to the child of the prosecutor or de¬ 
fendant, is cause for a principal challenge; 
Co. Litt. 157, a ; while the fact that the 
party and the juryman are fellow servants, 
and that the latter has been entertained at 
the house of the former, is only cause for 
challenge to the favor. Co. Litt. 147 ; Bac. 
Ab. Juries, E 5. Challenges to the favor 
are not decided upon by the court, but are 
settled by triers, (q. v.) 

8. —§ 2. The challenges may be made 
by the government, or those who represent 
it, or by the defendant, in criminal cases ; 
or they may be made by either party in 
civil cases. 

9. —§ 3. As to the time of making the 
challenge, it is to be observed that it is a 
general rule, that no challenge can be made 
either to the array or to the polls, until a 
full jury have made their appearance, be¬ 
cause if that should be the case, the issue 
will remain pro defectu juratorum ; and on 
this account, the party who intends to chal¬ 
lenge the array, may, under such a contin¬ 
gency, pray a tales to complete the number, 
and then object to the panel; The proper 
time of challenging, is between the appear- 

| ancc and the swearing of the jurors. The 
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order of making challenges is to the array 
first, and should not that be supported, then 
to the polls : challenging any one juror, 
waives the right of challenging the array. 
Co. Litt. 158, a; Bac. Ab. Juries, Ell. 
The proper manner of making the challenge, 
is to state all the objections against the 
jurors at one time ; and the party will not 
be allowed to make a second objection to 
the same juror, when the first has been over¬ 
ruled. But when a juror has been chal¬ 
lenged on one side, and found indifferent, 
he may still be challenged on the other. 
When the juror has been challenged for 
cause, and been pronounced impartial, he 
may still be challenged peremptorily. 6 T. 
R. 531; 4 Bl. Com. 356 : Hawk. b. 2, c. 


two separate but adjoining dwelling houses 
Co. Litt. 48, b; Bro. Ab. Demand, 20; 4 
Mass. 575; 6 N. H. Rep. 555 ; 9 Pick. R. 
297; vide 3 Leon. 210; 3 Watts. R. 243. 

3. By chamber is also understood the 
place where an assembly is held ; and, by 
| the use of a figure, the assembly itself is 
j called a chamber. 

Chamber of commerce. A society of 
the principal merchants and traders of a 
city, who meet to promote the general trade 
and commerce of the place,. Some of these 
are incorporated, as in Philadelphia, 
i Chambers, practice. When a judge de¬ 
cides some interlocutory matter, which has 
arisen in the cour.se of the cause, out of 
court, he is said to make such decision at 


46, s. 10. 

10. As to the mode of making the chal¬ 
lenge, the rule is, that a challenge to the 
array must be in writing; but when it is 
only to a single individual, the words u I 
challenge him ” are sufficient in a civil case, 
or on the part of the defendant, in a crimi¬ 
nal case ; when the challenge is made for 
the prosecution, the attorney-general says, 
“ We challenge him.” 4 Harg. St. Tr. 
740; Tr. per Pais, 172; and see Cro. C. 


his chambers. The most usual applications 
at chambers take place in relation to taking 
bail, and staying proceedings on process. 

CHA MPA RT, Fr tuck law. By this name 
was formerly understood the grant of a 
piece of land by the owner to another, on 
condition that the latter would deliver to 
him a portion of the crops. 18 Toull. n. 

, 182. 

! CHAMPERTOR, crim. law . One who 
makes pleas or suits, or causes them to be 


105; 2 Lil. Entr. 472; 10 Wentw. 474; 1 ! moved, either directly or indirectly, and 
Chit. Cr. Law, 533 to 551. j sues them at his proper costs, upon condi- 

11. Interest forms the ouly ground at j tion of having a part of the gain, 

common law for challenging a judge. It is i CHAMPERTY, crimes . A bargain with 
no ground of challenge that he has given an 1 a plaintiff or defendant, campum partire y to 
opinion in the case before. 4 Bin. 349; 2 divide the land or other matter sued for 
Bin. 454. By statute, there are in some between them, if they prevail at law, the 
states several other grounds of challenge, champertor undertaking to carry on the 
See Courts of the U. S., 63, 64. suit at his own expense. 1 Rick. 416; 1 

12. The sheriff maybe challenged for Ham. 132; 5 Monr. 416; 4 Litt. 117; 5 
favor as well as affinity. Co. Litt. 158, a ; John. Ch. R. 44; 7 Port. R. 488. 

10 Serg. & R. 336-7. And the challenge 2. This offence differs from maintenance, 
need not be made to the court, but only to in this, that in the latter .the person assisting 
the prothonotary. Yet the sheriff cannot ! the suitor receives no benefit, while in the 
be passed by in the direction of process former he receives one half, or other portion, 
without cause, as he is the proper officer to of the thing sued for. Sec Punishment; 
execute writs, except in case of partiality. Fine; Imprisonment; 4 Bl. Com. 135. 

Yet if process be directed to the coroner 3. This was an offence in the civil law. 
without cause, it is not void. He cannot Poth. Pand. lib. 3, t. L; App. n. 1, tom. 3, 
dispute the authority of the court, but must p. 104; 15 Yes. 139; 7 Bligh’s R. 369; 
execute it at his peril, and the misdirection S. C. 20 E. C. L. R. 165; 5 Moore & P. 
ia aided by the statutes of amendment. 11 193 ; 6 Carr. & P. 749 ; S. C. 25 E. C. L. 
Serg. & R. 303. R* 631; 1 Russ. Cr. 179 ; Hawk. P. C. b. 

CHAMBER. A room in a house. 1, c. 84, s. 5. 

2. It was formerly held that no freehold 4. To maintain a defendant may be 
estate could be had in a chamber, but it champerty. Hawk. P. C. b. 1, c ; 84, s. 8; 
was afterwards ruled otherwise. When a 3 Ham. 541; 6 Monr. 392; 8 1 erg. 484 : 
chamber belongs to one person, and the rest 8 John. 479; 1 John. Ch. R. 444; i 
of the house with the land is owned by Wend. 152: 3 Cowen, 624; 6 Cowen, 90. 
another tho two estates are considered as CHAMPION. He who fights for another, 
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or takes liis place in a quarrel; it also in¬ 
cludes him who fights his own battles. 
Bract, lib. 4, t. 2, c. 12. 

Oil AN OK, accident. As the law pun¬ 
ishes a crime only when there is an inten¬ 
tion to commit it, it follows that when those 
acts are done in a lawful business or pur¬ 
suit by mere chance or accident, which 
would have been criminal if there had been 
an intention, express or implied, to commit 
them, there is no crime. For example, if 
workmen were employed in blasting rocks 
in a retired field, and a person not knowing 
of the circumstance should enter the field, 
and be killed by a piece of the rock, there 
would be uo guilt in the workmen. 1 East, 
P. C. 262: Foster, 262 ; 1 Hale’s P. C. 
472 ; 4 131. Com. 192. Vide Accident. 

Chance-medley, criminal law. A sud¬ 
den affray. This word is sometimes applied , 
to any kind of homicide by misadventure, 
but in strictness it is applicable to such 
killing only as happens $e defendendo. (q. 
v.) 4 Bl. Com. 184. • 

CHANCELLOR. An officer appointed 
to preside over a court of chancery, invested 
with various powers in the several states. , 

2. The office of chancellor is of Roman 
origin. He appears, at first, to have been 
a chief scribe or secretary, but be was 
afterwards invested with judicial power, and 
had superintendence over the other officers 
of the empire. From the Romans, the title 
and office passed to the church, and there¬ 
fore every bishop of the catholic church 
has, to this day, his chancellor, the princi¬ 
pal judge of his consistory. When the 
modern kingdoms of Europe were estab- 


Merl. Rep. b. t.; 4 Yin. Ab. 374; Blake’s 
Ch. Index, b. t.; Woodes. Lect. 95. 

CHANCERY. The name of a court 
exercising jurisdiction at law, but mainly 
in equity. 

2. It is not easy to determine how courts 
of equity originally obtained the jurisdic¬ 
tion they now exercise. Their authority, 
and the extent of it, have been subjects of 
much question, but time has firmly estab¬ 
lished them ; and the limits of their juris¬ 
diction seem to be in a great degree fixed 
and ascertained. 1 Story on Eq. ch. 2 ; 
Mitf. PI. Introd.; Coop. Eq. PI. Introd. See 
also Butler’s Reminiscences, 38, 40 ; 3 131. 
Com. 435 ; 2 Bin. 135 ; 4 Bin. 50 : G Bin. 
162; 2 Serg. & R. 356 ; 9 Serg. k R. 315 ; 
for the necessity, origin and use of courts 
of chancery. 

3. The judge of the court of chancery, 
often called a court of equity, bears the 
title of chancellor. The equity jurisdiction, 
in England, is vested, principally, in the 
high court of chancery. This court is 
distinct from courts of law. “ American 
courts of equity are, in some instances, 
distinct from those of law; in others, the 
same tribunals exercise the jurisdiction both 
of courts of law and equity, though their 
forms of proceeding are different in their 
two capacities. The supreme court of the 
United States, and the circnit courts, are 
invested with general equity powers, and 

- act either as courts of law or equity, ac¬ 
cording to the form of the process and the 
■ subject of adjudicatiop. In some of the 
states, as New York, Virginia, and South 
| Carolina, the equity court is a distinct tri 


lished upon the ruins of the empire, almost 
every state preserved its chancellor, with 
different jurisdictions and dignities, accord- ■ 
itig to their different constitutions. In all ■ 
he seems to have had a supervision of all 
charters, letters, and such other public 
instruments of the crown, as were authenti¬ 
cated in the most solemn manner; and when 
f-eals came into use, he had the custody of 
the public seal. 

3. An officer bearing this title is to be 
found in most countries of Europe, and is 
generally invested with extensive authority. 
The title and office of chancellor came to 
us from England. Many of our state con¬ 
stitutions provide for the appointment of 
this officer, who is by them, and by the laws 
of the several states, invested with power 
as they provide. Vide Encyclopedie, h. t.; 
Encycl. Amer. h. t.; Diet, de Jur. h. t.; 


bunal, having its appropriate judge, oi 
chancellor, and officers. In most of the 
states, the two jurisdictions centre in the 
same judicial officers, as in the courts of 
the United Statea; and the extent of equity 
jurisdiction and proceedings is very various 
in the different states, being very ample in 
Connecticut, New York, New Jersey, Mary¬ 
land, Virginia, and South Carolina, and 
more restricted in Maine, Massachusetts, 
Rhode Island, and Pennsylvania. But the 
salutary influence of these powers on the 
judicial administration generally, by the 
adaptation of chancery forms and modes of 
proceeding to many cases in which a court 
of law affords but an imperfect remedy, or 
no remedy at all, is producing a gradual 
extension of them in those states where 
they have been, heretofore, very limited.” 

4. The jurisdiction of a court of equity 
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differs essentially from that of a court of j 
law. The remedies for wrongs, or for the 
enforcement of rights, may be distinguished 
into two classes ; “ those which are admin- ! 
istered in courts of law, and those which ! 
are administered in courts of equity. The j 
rights secured by the former are' called 1 
legal; those secured by the latter are called 
equitable . The former are said to bo rights 
and remedies at common law, because re¬ 
cognized and enforced in courts of common 
law. The latter are said to be rights and 
remedies in equity, because they arc admin¬ 
istered in courts of equity or chancery, or 
by proceedings in other courts analogous to 
those in courts of equity or chancery. 
Now, in England and America, courts of j 
common law proceed by certain prescribed 
forms, and give a general judgment for or 
against the defendant. They entertain 
jurisdiction only in certain actions, and 
give remedies according to the particular 
exigency of such actions. But there are 
many cases in which a simple judgment for 
either party, without qualifications and con¬ 
ditions, and particular arrangements, will 
not do entire justice, ex aequo et bono, to 
either party. Some modification of the 
rights of both parties is required: some 
restraints on one side or the other; and 
some peculiar adjustments, either present or 
future, temporary or perpetual. Now-, in 
all these cases, courts of common law have 
no methods of proceeding, which can ac¬ 
complish such objects. Their forms of 
actions and judgment are not adapted to 
them. The proper remedy cannot be found, 
or cannot be administered to the full extent 
of the relative rights of all parties. Such 
prescribed forms of actions are not confined 
to our law. They were known in the civil 
law; and the party could apply them only 
to their original purposes. In other cases, j 
he had a special remedy. In such cases, 
where the courts of common law cannot 
grant the proper remedy or relief, the law ; 
of England and of the United States (in 1 
those states where equity is administered) 
authorizes an application to the courts of 
equity or chancery, which are not confined or 
limited in their modes of relief by such nar- j 
row regulations, but which grant relief to , 
all parties, in cases where they have rights, j 
ex aequo et bono , and modify and fashion ■ 
that relief according to circumstances. The | 
most general description of a court of equity j 
is, that it has jurisdiction in cases where a 
plain, adequate and complete remedy cannot ( 


be had at law; that is, in common law 
courts. The remedy must be 'plain; for, 
if it be doubtful and obscure at law, equity 
will assert a jurisdiction. So it must be 
adequate at law ; for, if it fall short of what 
the party is entitled to, that founds a juris¬ 
diction in equity. And it must be complete; 
that is, it must attain its full end At law; 
it must reach the whole mischief and secure 
the whole right of the party, now and for 
the future; otherwise equity will interpose, 
and give relief. The jurisdiction of a court 
of equity is sometimes concurrent with that 
of courts of law; and sometimes it is ex¬ 
clusive. It exercises concurrent jurisdiction 
in cases where the rights are purely of a 
legal nature, but where other and more effi¬ 
cient aid is required than a court of law can 
afford, to meet the difficulties of the case, 
and ensure full redress. In some of these 
cases courts of law formerly refused all re¬ 
dress ; but now will grant it. But the ju¬ 
risdiction having been once justly acquired 
at a time when there was no such redress at 
law, it is not now relinquished. The most 
common exercise of concurrent jurisdiction 
is in cases of account, accident, dower, fraud, 
mistake, partnership, and partition. The 
remedy is here often more complete .Ind 
effectual than it can be at law. In many 
cases falling under these heads, and espe- 
1 cially in some cases of fraud, mistake and 
accident, courts of law .cannot and do not 
afford any redress; in others they do, but 
not always in so perfect a manner. A court 
of equity also is assistant to the jurisdiction 
I of courts of law, in many cases, where the 
latter have no like authority. It will re¬ 
move legal impediments to the fair decision 
of a question depending at law. It will 
prevent a party from improperly setting up, 

! at a trial, some title or claim, which would 
be inequitable. It will compel him to dis¬ 
cover, on his own oath, faets which he knows 
are material to the rights of the other party, 
but which a court of law cannot compel the 
party to discover. It will perpetuate the 
testimony of witnesses to rights and titles, 
which are in danger of being lost before the 
matter can be tried. It will provide for the 
safety of property in dispute pending litiga¬ 
tion. It will counteract and control, or set 
aside, fraudulent judgments. It will cxer» 
cise, in many cases, an exclusive jurisdiction 
This it does in all cases of merely equitable 
rights, that is, such rights as are not recog¬ 
nized in courts of law. Most cases of trust 
and confidence fall under this head. Its 
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exclusive jurisdiction is also extensively ex¬ 
ercised in granting special relief beyond the 
reach of th* common law. It will grant in¬ 
junctions to prevent waste, or irreparable 
injury, or to secure a settled right, or to 
prevent vexatious litigations, or to compel 
the restitution of title deeds ; it will appoint 
receivers of property, where it is in danger 
of misapplication : it will compel the sur¬ 
render of securities improperly obtained ; it 
will prohibit a party trout leaving the coun- 
trv in order to avoid a suit; it will restrain 
anv undue exercise of a legal right, against 
conscience and equity; it will decree a 
specific performance of contracts respecting 
real estates; it will, in many cases, supply 
the imperfect execution of instruments, and 
reform and alter them according to tlie real 
intention of the parties ; it will grant relief 
in cases of lost deeds or securities ; and, in 
all cases in which its interference is asked, 
its general rule is, that he who asks equity 
must do equity. If a party, therefore, 
should ask to have a bond for a usurious 
debt given up, equity could not decree it, 
unless he could bring into court the money 
honestly due without usury. This is a very 
general and imperfect outline of the juris¬ 
diction of a court of equity ; in respect to 
which it has been justly remarked, that, in 
matters within its exclusive jurisdiction, 
where substantial justice entitles the party 
to relief, but the positive law is silent, it is 
impossible to define the boundaries of that 
jurisdiction, or to enumerate, with precision, 
its various. principles.” Ency. Am. art. 
Equity. 

Vide Fonb. Eq.; Story on Eq.; Madd. 
Ch. Pr.; 10 Amer. Jur. 227; Coop. Eq. 
PI.; Redcsd. PI.; Newl. Ch. Practice; 
Beame’s PI. Eq.; Jeremy on Eq.; Encycl. 
Amer. article Equity, Court. 

CHANGE. The exchange of money for 
money. The giving, for example, dollars 
for eagles, dimes for dollars, cents for dimes. 
This i9 a contract which always takes place 
in the same place. By change is also un¬ 
derstood small money. Poth. Contr. dc 
Change, n. 1. 

Change ticket. The name given in 
Arkansas to a species of promissory notes 
issued for the purpose of making change in 
small transactions. Ark. Iiev. Stat. ch. 24. 

CHAPLAIN. A clergyman appointed 
to say prayers and perform divine service. 
Each house of congress usually appoints its 
own chaplain. 

CHAPMAN. One whose business is to 


buy and sell goods or other things. 2 Bl. 
Com. 470. 

CHAPTER, eccl. law . A congregation 
of clergymen. Such an assembly is termed 
capitulum, which signifies a little head; it 
being a kind of head, not only to govern 
the diocese in the vacation of the bishopric, 
but also for other purposes. Co. Litt. 103. 

CHARACTER, evidence. The opinion 
generally entertained of a person derived 
from the common report of the people who 
arc acquainted with him. 3 Serg. & R 
336; 3 Mass. 192; 3 Esp. C. 236. 

2. There arc three classes of cases on 
which the moral character and conduct of a 
person in society may be used in proof before 
a jury, each resting upon particular and dis¬ 
tinct grounds. Such evidence is admissible, 
1st. To afford a presumption that a particular 
party ha* not been guilty of a criminal act. 
2d. To affect the damages in particular 
cases, w'here their amount depends on the 
character and conduct of any individual; 
and, 3d. To impeach or confirm the veracity 
of a witness. 

3. —1. Where the guilt of an accused 
party is doubtful, and the character of tho 
supposed agent is involved in the question, 
a presumption of innocence arises from Ilia 
former conduct in society, as evidenced by 
bis general character, since it is not pro¬ 
bable that a person of known probity and 
humanity, would commit a dishonest or 
outrageous art in the particular instance. 
Such presumptions, however, arc so remote 
from fact, and it is frequently so difficult to 
estimate a person’s real character, that they 
are entitled to little weight, except in doubt¬ 
ful cases. Since the law considers a pre¬ 
sumption of this nature to be admissible, it 
is in principle admissible whenever a rea¬ 
sonable presumption arises from it, as to the 
fact in question ; in practice it is admitted 
whenever the character of the party is in¬ 
volved in the issue. See 2 St. Tr. 1038 ; 1 
Coxe’s Rep. 424; 5 Scrg. & R. 352 ; 3 
Bibb, R. 195 ; 2 Bibb, R. 286 ; 5 Hay, R. 
260 ; 5 Esp. C. 13 ; 3 Camp. C. 519 ; 1 
Camp. C. 460; Str. R. 925. Tha. Cr. 
Cas. 230; 5 Port. 382. 

4. —2. In some instances evidence in 
disparagement of character is admissible, 
not in order to prove or disprove the com¬ 
mission of a particular fact, but with a view 
to damages. In actions for criminal con¬ 
versation with the plaintiff’s wife, evidence 
may be given of the wife’s general bad 
character, for want of chastity, and even of 
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particular acts of adultery committed by 
her, previous to her intercourse with the de¬ 
fendant. B. N. P. 27, 296 ; 12 Mod. 232; 
3 Esp. C. 236. See 5 Munf. 10. In 
actions for slander and libel, when the de¬ 
fendant has not justified, evidence of the 
plaintiff’s bad character has also been ad¬ 
mitted. 3 Camp. C. 251; 1 M. & S. 284 ; 2 
Esp. C. 720; 2 Nott & M’Cord, 511; 1 
Nott & M’Cord, 268; and see 11 Johns. R. 
38; 1 Root, R. 449; 1 Johns. R. 46 ; 6 
Penna. St. Rep. 170. The ground of ad¬ 
mitting such evidence is, that a person of 
disparaged fame is not entitled to the same 
measure of damages with one whose charac¬ 
ter is unblemished. When, however, the 
defendant justifies the slander, it seems to 
be doubtful whether the evidence of reports 
as to the conduct and character of the 
plaintiff can be received. See 1* M. & S. 
286, n (a); 3 Mass. R. 553 ; 1 Pick. R. 19. 
When evidence is admitted touching the 
general character of a party, it is manifest 
that it is to be confined to matters in refer¬ 
ence to the nature of the charge against 
him. 2 Wend. 352. 

5.—3. The party against whom a wit¬ 
ness is called, may disprove the facts stated 
by him, or may examine other witnesses as 
to his general character ; but they will not 
be allowed to speak of particular facts or 
parts of his conduct. B. N. P. 296. For 
example, evidence of the general character 
of a prosecutrix for a rape, may be given, as 
that she was a street walker; but evidence 
of speoific acts of criminality cannot be ad¬ 
mitted. 3 Carr. & P. 589. The regular 
mode is to inquire whether the witness 
under examination has t^e means of know¬ 
ing the former witness’ general character, 
and whether from such knowledge he would 
belie ■** him on his oath. 4 St. Tr. 693 ; 4 
Esp. C. 102. In answer to such evidence 
against character, the other party may cross- 
examine the witness as to his means of 
knowledge, and the grounds of his opinion ; 
or he may attack such witness’ general 
character, and by fresh evidence support 
the character of his own. 2 Stark. C. 151; 
Id. 241; St. Ev. pt. 4> 1753 to 1758 ; 1 
Phil. Ev. 229. A party cannot give evi¬ 
dence to confirm the good character of a 
witness, unless his general character has 
been impugned by his antagonist. 9 Watts, 
R. 124. 

See, in general, as to character, Phil. Ev. 
Index, tit. Character ; Stark. Ev. pi. 4, 364; 
Swift’s Ev 140 to 144; 5 Ohio R. 227; 


Greenl. Ev. § 54; 3 Hill, R. 178 ; Bouv, 
Inst. Index, h. t. 

CHARGE, practice . The opinion ex¬ 
pressed by the court to the jury, on the law 
arising out of a case before them. 

2. It should contain a clear and explicit 
exposition of the law, when the points of the 
law in dispute arise out of the facts proved 
on the trial of the cause; 10 Pet. 657 ; but 
the court ought at no time to undertake to 
decide the facts, for these are to be decidcu 
by the jury. 4 Rawle’s R. 195 ; 2 Penna. 
R. 27 ; 4 Rawle’s R. 356 ; Id. 100 ; 2 Serg. 
& Rawle, 464; 1 Serg. & Rawlc, 515; 8 
Serg. & Rawle, 150. See 3 Cranch, 298; 
6 Pet. 622 ; 1 Gall. R. 53; 5 Cranch, 187; 
2 Pet. 625; 9 Pet. 541. 

Charge, contracts . An obligation en¬ 
tered into by the owner of an estate which 
makes the estate responsible for its perform¬ 
ance. Vide 2 Ball & Beatty, 223; 8 
Coin. Dig. *306, Appendix, h. t. Any ob¬ 
ligation binding upon him who enters into 
it, which may be removed or taken away by 
a discharge. T. de la Ley, h. t. 

2. That particular kind of commission 
which one undertakes to perforin for another, 
in keeping the custody of his goods, is called 
a charge. 

Charge, wills , devises . An obligation 
which a testator imposes on his devisee; as. 
if the testator give Peter, Blaekacrc, and 
direct that he shall pay 4 to John during his 
life an annuity of one hundred dollars, which 
shall be a charge on said land ; or if a 
legacy be given and directed to be paid out 
of the real property. 1 Rop. Leg. 446. 
Vide 4 Vin. Ab. 449; 1 Supp. to Vcs. jr. 
309; 2 Id. 31 ; 1 Vern. 45, 411 ; 1 Swanst. 
28; 4 East, R. 501; 4 Vcs. jr. 815 ; 
Domat, Loix Civ. liv. 3, t. 1, s. 8, n. 2. 

CHARGE' PES AFFAIRES or 
CHARGE' D’AFFAIRES, international 
law . These phrases, the first of which is used 
in the acts of congress, arc synonymous. 

2. The officer who bears this title is a 
diplomatic representative or minister of an 
inferior grade, to whose care are confided 
the affairs of his nation. He has not the 
title of minister, and is generally introduced 
and admitted through a verbal presentation 
of the minister, at his departure, or through 
letters of credence addressed to the minister 
of state of the court to which they arc sent. 
He has the essential rights of a minister. 
Mart. Law of Nat. 206; 1 Kent, Com. 39, 
n.; 4 Dali. 321. 

3. The president is authorized to allow 
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to any charge des affaires a sum not greater 
than at the rate of four thousand five hun¬ 
dred dollars per annum, as a compensation 
for his personal services and expenses. Act 
of May 1, 1810, 2 Story’s Laws U. S. 
1171/ 

CHARGER, Scotch law . He in whose 
favor a decree suspended is pronounced;, 
yet a decree may be suspended before a 
charge is given on it, Ersk. Pr. L. Scot. 
4, :/ 7. 

Cl I A RGBS. The term charges signifies 
the expenses which have been incurred in 
relation either to a transaction or to a suit; 
as the charges incurred for his benefit must be 
paid by a hirer ; the defendant must pay the 
charges of a suit. The term charges, in 
relation to actions, includes something more 
than the costs, technically called. 

CHARITY. In its widest sense it de¬ 
notes all the good affections which men 
ought to bear towards each other: 1 Epistle 
to Cor. c. xiii. : in its most restricted and 
usual sense, it signifies relief to the poor. 
This species of charity is a mere moral duty, 
which cannot be enforced by the law. 
Kaines on Eq. 17. But it is not employed 
in either of these senses in law; its signifi¬ 
cation is derived chiefly from the statute of 
43 Eliz. c. 4. Those purposes are con¬ 
sidered charitable which are enumerated in 
that act, or which by analogy are deemed 
within its spirit and intendment, 9 Vcs. 
405; 10 Yes, 541 ; 2 Vcrn. 387 ; Shelf. 
Mortm. 59. Lord Chancellor Camden de¬ 
scribes a charity to be a gift to a general 
public use, which extends to the rich as well 
as to the poor. Ambl. 651; Boyle on Chari¬ 
ties, 51; 2 Ves. sen. 52; Ambl. 713; 2 
Yes. jr. 272 ; 6 Vcs. 404 ; 3 Rawle, 170 ; 

1 Penna. R. 49 ; 2 Dana, 170 ; 2 Pet. 584; 
3 Pet. 99, 498 ; 9 Cow. 48l ; 1 Hawks, 96 ; 
12 Mass. 537; 17 S. & R. 88; 7 Venn. 
2415 Harr. & John. 392 ; 6 Harr. Sc 
John. 1: 9 Pet. 566; 6 Pet. 435; 9 
Cranch, 331 ; 4 Wheat. 1 ; 9 Wend. 394 ; 

2 N. H. Rep. 21, 510 ; 9 Cow. 437; 7 
John. Ch. R. 292; 3 Leigh. 450 ; 1 Dev. 
Eq. Rep. 276,4 Bouv. Inst. n. 3976, et seq. 

CHAR RE OF LEAD, Eng, law , 
commerce . A quantity of lead consisting 
of thirty pigs, each pig containing six stones 
wanting two pounds, and every stone being 
twelve pounds. Jacob. 

CHART A. An ancient word which sig¬ 
nified not only a charter or deed in writing, 
bnt any signal or token by which an estate 
was held. 


ClIARTA CHTROGRAPHATA VKTj COMMU¬ 
NIS. Signifies an indenture. Shep. Touch. 
50 ; Beanies, Glanv. 197-8 ; Fleta, lib. 3, c. 
14, § 3. It was so called, because each 
party had a part. 

Chart a he una parte. A deed of ono 
part ; a deed poll. 

2. Formerly this phrase was used to 
distinguish a deed poll , which is an agree¬ 
ment made by one pavty only, that is, only 
one of the parties does any act which is 
binding upon him, from a deed inter partes, 
Co. Litt. 229. Vide Deed poll; Indenture; 
Inter partes. 

CHARTER. A grant made by the 
sovereign cither to the whole people or to 
a portion of them, securing to them the en¬ 
joyment of certain rights. Of the former 
kind is the late charter of France, which 
extended to the whole country ; the charters 
which were granted to the different Ameri 
can colonies by the British government 
were charters of the latter species. 1 Story, 
Const. L. § 161; 1 Bl. Com. 108; Encycl 
Amer. Charte Constitutionellc. 

2. A charter differs from a constitution 
in this, that the former is granted by the 
sovereign, while the latter is established by 
the people themselves : both are the funda¬ 
mental law of the land. 

3. This term is susceptible of another 
signification. During the middle ages almost 
every document was called carta , chart a , or 
chnrtula. In this sense the term is nearly 
synonymous with deed. Co. Litt. 6 ; 1 Co. 
1 : Moor. Cas. 687. 

4. The act of the legislature creating a 
corporation, is called its charter. Vide 3 
Bro. Civ. and Adm. Law, 188 ; Dane’s Ab. 
h. t. 

Charter, mar, contr, An agreement by 
which a vessel is hired by the owner to 
another; as A B chartered the ship Benja¬ 
min Franklin to C D. 

Charter-land, Eng. law. Land for¬ 
merly held by deed under certain rents and 
free services, and it differed in nothing from 
free socage land. It was also called book- 
land. 2 Bl. Com. 90. 

Charter-party, contracts . A contract 
of affreightment in writing, by which the 
owner of a ship or other vessel lets the 
whole, or a part of her, to a merchant or 
other person for the conveyance of goods, 
on a particular voyage, in consideration of 
the payment of freight. This term is de¬ 
rived from the fact, that the contract which 
bears this name, was formerly written oh a 
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card, and afterwards the card was cut into- 
two parts from top to bottom, and one part 
was delivered to each of the parties, which 
was produced when required, and by this 
means counterfeits were prevented. 

2. This instrument ought to contain, 1. 
the name and tonnage of the vessel; 2. the 
name of the captain ; 3. the names of the let¬ 
ter to freight and the freighter; 4. the place 
and time agreed upon for the loading and 
discharge ; 5. the price of the freight; 6. 
the demurrage or indemnity in case of de- 
fay ; 7. such other conditions as the parties 
may agree upon. Abbott on Ship. pt. 3, c. 
1, s. 1 to 6 ; Poth. h. t. n. 4 ; Pardessus, 
Dr. Com. pt. 4, t. 4, c. 1, n. 708. 

3. When a ship is chartered, this in¬ 
strument serves to authenticate many of the 
facts on which the proof of her neutrality 
must rest, and should therefore be always 
found on board chartered ships. 1 Marsh. 
Ins. 407. When the goods of several mer¬ 
chants unconnected with each other, are 
laden on board without any particular con¬ 
tract of affreightment with any individual 
for the entire ship, the vessel is called a 
general ship , (q. v.) because open to all 
merchants : but where one or more mer¬ 
chants contract for the ship exclusively, it 
is said to be a chartered ship. 3 Kent, Com. 

1 58 ; Abbott, Ship. pt. 2, c. 2, s. 1 ; Harr. 
Dig. Ship, and Shipping, iv. 

CHARTERED SHIP. When a ship is 
hired or freighted by one or more merchants 
for a particular voyage or on time, it is 
called a chartered ship. It is freighted by 
a special contract of affreightment, executed 
between the owners, ship’s husband, or mas¬ 
ter on the one hand, and the merchants on 
the other. It differs from a general ship . 
(q. v.) 

CHARTIS REDDENDIS, Eng. law . 
An ancient writ, now obsolete, which lays 
against one who had charters of feoffment 
entrusted to his keeping, and who refused 
to deliver them. Reg. Orig. 159. 

CHASE, Eng. law. The liberty of keep¬ 
ing beasts of chase, or royal game, on an¬ 
other man’s ground as well as on one’s own 
ground, protected even from the owner of 
the land, with a power of hunting them 
thereon. It differs from a park, because it 
may be on another’s ground, and because it 
is not enclosed. 2 Bl. Com. 38. 

Chase, property. The act of acquiring 
possession of animals fera naturce by force, 
sunning or address. The hunter acquires 
a right to such animals by occupancy, and 


they become his property. 4 Tonll. n. 7. 
No man has a right to enter on the lands 
of another for the purpose of hunting, with¬ 
out his consent. Vide 14 East, R. 249; 
Poth. Tr. du Dr. de Propriety, part 1, c, 
2, art. 2. 

CHASTITY. That virtue which pre¬ 
vents the unlawful commerce of the sexes. 

2. A woman may defend her chastity 
by killing her assailant. See Self-defence. 
And even the solicitation of her chastity is 
indictable in some of the states; 7 Conn. 
267 ; though in England, and perhaps else¬ 
where, such act is not indictable. 2 Chit. 
Pr. 478. Words charging a woman with a 
violation of chastity are actionable in them¬ 
selves. 2 Conn. 707. 

CHATTELS, property . A term which 
includes all kinds of property, except the 
freehold or things which are parcel of it. It 
is a more extensive term than goods or ef¬ 
fects. Debtors taken in execution, captives, 
apprentices, are accounted chattels. Godol. 
Orph. Leg. part 3, chap. 6, § 1. 

2. Chattels are personal or real. Per¬ 
sonal^ are such as belong immediately to the 
person of a man ; chattels real, arc such as 
cither appertain not immediately to the per¬ 
son, but to something by way of dependency, 
as a box with the title deeds of lands ; or 
such as are issuing out of some real estate, 
as a lease of lands, or term of years, which 
pass like personalty to the executor of the 
owner. Co. Litt. 118; 1 Chit. Pr. 90; 8 
Vin. Ab. 296 ; 11 Vin. Ab. 166 ; 14 Yin. 
Ab. 109 ; Bac. Ab. Baron, <fcc. C 2 ; 2 
Kent, Com. 278; Dane’s Ab. Index, h. t.; 
Com. Dig. Biens, A; Bouv. Inst. Index, 
h. t. 

CHEAT, criminal law , tends. A cheat 
is a deceitful practice, of a public nature, in 
defrauding another of a known right, by 
some artful device, contrary to the plain 
rules of common honesty. 1 Ilawk. 343. 

2. To constitute a cheat, the offence 
must be, 1st. of a public nature : for every 
species of fraud and dishonesty in transac¬ 
tions between individuals is not the subject- 
matter of a criminal charge at common law: 
it must be such as is calculated to defraud 
numbers, and to deceive the people in gene¬ 
ral. 2 East, P. C. 816; 7 John. R. 201 ; 

14 John. R. 371; 1 Greenl. R. 387; 6 
Mass. R. 72 ; 9 Cowen, R. 588 ; 9 Wend. 

R. 187 ; 1 Yerg. R. 76 ; 1 Mass. 137. 2. 

The cheating must be done by false weights, 
false measures, false tokens, or tlio like, 
calculated to deceive numbers. 2 Burr, 
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1125? 1 W. 111. R. 273; Holt, R. 354. 

3. That the object ot‘ the defendant in de¬ 
frauding the prosecutor was successful. If 
unsuccessful, it is a mere attempt, (q. v.) 
2 Mass. 130. When two or more enter into 
an agreement to cheat, the offence is a con¬ 
spiracy. (q. v.) To call a man a cheat is 
slanderous, lletl. ItiV : 1 Roll’s Ab. 53 ; 

2 Lev. 62. Vide Illiterate; Token . 

CHECK, contracts . A written order or 

request, addressed to a bank or persons car¬ 
rying on the banking business, and drawn 
upon them by a party having money in their 
hands, requesting them to pay on presents 
ment to a person therein named or to bearer, 
a named sum of money. 

2. It is said that checks are uniformly 
payable to bearer : Chit, on Bills, 411 ; but 
that is not so in practice in the United 
States : they are generally payable to bearer, 
hut sometimes they are payable to order. 

3. Checks are negotiable instruments, 
as bills of exchange ; though, strictly speak¬ 
ing, they are not due before payment has 
been demanded, in which respect they differ 
from promissory notes and bills of exchange 
payable on a particular day. 7 T. R. 430. 

4. The differences between a common 
check and a bill of exchange, arc, First, that 
a check may be taken after it is overdue, 
and still the holder is not subject to the 
equities which may exist between the drawer 
and the party from whom lie receives it; 
in the case of bills of exchange, the holder 
is subject to such equity. 3 John. Cas. 5, 
9 ; 9 B. & Cr. 388. Secondly, the drawer 
of a bill of exchange is liable only on the 
condition that it be presented in due time, 
and, if it be dishonored, that he has had 
notice ; but such is not the ca 3 e with a 
check, no delay will excuse the drawer of 
it, unless he has suffered some loss or injury 
on that account, and then only pro tanto . 

3 Kent, Com. 104 n. 5th ed.; 3 John. Cas. 
2 : Story, Prom. Notes, § 492. 

5. There is a kind of check known by 
the name of memorandum checks ; these are 
given in general with an understanding that 
they are not to be presented at the bank on 
which they arc drawn for payment; and, as 
between the parties, they have no other 
effect than an I 0 U, or common due bill; 
but third persons who become the holders 
of them, for a valuable consideration, with¬ 
out notice, have all the rights which the 
holders of ordinary checks can lawfully 
claim. Story, Prom. Notes, § 499. 

6. Giving a creditor a check on a bank 
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does not constitute payment of a debt. 1 
Hall, 56, 78; 7 S. & R. 116 ; 2 Pick. 204; 
4 John. 296. See 3 Rand. 481. But a tender 
was held good when made by a check con¬ 
tained in a letter, requesting a receipt in 
return, which the plaintiff sent back, de¬ 
manding a larger sum, without objecting to 
the nature of the tender. 3 Bouv. Inst, 
n. 2436. 

7. A check delivered by a testator in 
his lifetime to a person as a gift, and not pre¬ 
sented till after his death, was considered 
as a part of bis will, and allowed to be 
proved as such. 3 Curt. Ecc. R. 650. 
Vide, generally, 4 John. R. 304: 7 John. 
R. 26 ;• 2 Ves. jr. Ill; Yelv. 4, b, note ; 
7 Serg. & Rawle, 116; 3 John. Cas. 5. 
259 ; 6 Wend. R. 445 ; 2 N. & M. 251 ; 
1 Blackf. R. 104; 1 Litt. R. 194 ; 2 Litt. 
R. 299 ; 6 Co wen, R. 484: 4 liar. <fc J. 
276; 13 Wend, R. 133; 10 Wend. R. 
304 ; 7 Ear. & J. 381 ; 1 Hall, R. 78 ; 
15 Mass. R. 74; 4 Yerg. R. 210 ; 9 8. it 
R. 125 ; 2 Story, R. 502; 4 Wbart. R. 
252. 

Check book, commerce . One kept by 
persons who have accounts in bank, in 
which are printed blank forms of checks, 
or orders upon the bank to pay money. 

CHEMISTRY, med . jur. The science 
which teaches the nature and property of 
all bodies by their analysis and combina¬ 
tion. In considering cases of poison, the 
lawyer will find a knowledge of ebemistry, 
even very limited in degree, to be greatly 
useful. 2 Chit. Pr. 42, n. 

CHEVISANCE, contracts , torts . This 
is a French word, which signifies in that 
language, accord, agreement, compact. In 
the English statutes it is used to denote a 
bargain or contract in general. In a legal 
sense it is taken for an unlawful bargain or 
contract. 

CHIEF, principal . One who is put 
above the rest; as, chief magistrate ; chief 
justice : it also signifies the best of a num¬ 
ber of things. It is frequently used in 
composition. 

Chief clerk in the department of 
state. This officer is appointed by the 
secretary of state ; bis duties are to attend 
to the business of the office under the 
superintendence of the secretary; and 
when the secretary shall be removed from 
office, by the president, or in any other case 
of vacancy, shall, during such vacancy, have 
the charge and custody of all records, books 
and papers appertaining to such department. 
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Act of the 27th of July, 1789, s. 2, 1 
Story’s Laws, 6. Ills compensation for his 
services shall not exceed two thousand dol¬ 
lars per annum. Gordon’s Dig. art. 211. 

Chief justice* officer. The president 
of a supreme court; as, the chief justice of 
the United States, the chief justice of Penn¬ 
sylvania, and the like. Vide 15 Vin. 
Ab. 3. 

Chief justiciary. An officer among 
the English, established soon after the con¬ 
quest. 

2. He had judicial power, and sat as a 
judge in the Curia Regis, (q. v.) In the 
absence of the king, he governed the king¬ 
dom. In the course of time, the power 
and distinction of this officer gradually 
diminished, until the reign of Henry III., 
when the office was abolished. 

CHILD, CHILDREN, domestic relations . 
A child is the son or daughter in relation to 
the father or mother. 

2. We will here consider the law, in 
general terms, as it relates to the condition, 
duties, and rights of children : and, after¬ 
wards, the extent which has been given to 
the word child or children by dispositions in 
wills and testaments. 

3. —1. Children born in lawful wedlock, 
or within a competent time afterwards, are 
presumed to be the issue of the father, and 
follow his condition ; those born out of law¬ 
ful wedlock, follow the condition of the 
mother. The father is bound to maintain 
his children and to educate them, and to 
protect them from injuries. Children arc, 
on their part, bound to maintain their 
fathers and mothers, when in need, and 
they are of ability so to do. Poth. Du 
Marriage, n. 384, 389. The father in 
general is entitled to the custody of minor 
children, but, under certain circumstances, 
the mother will be entitled to them, when 
the father and mother have separated. 5 
Binn. 520. Children are liable to the rea¬ 
sonable correction of their parents. Vide 
Correction. 

4. —2. The term children does not 
ordinarily and properly speaking compre¬ 
hend grandchildren, or issue generally; yet 
sometimes that meaning is affixed to it, in 
cases of necessity; 6 Co. 16; and it has 
been held to signify the same as issue, in 
cases where the testator, by using the terms 
children and issue indiscriminately, showed 
his intention to use the former term in the 
sense of issue, so as to entitle grandchildren, 
Ac., to take under it. 1 Ves. sen. 196; 


Ambl. 555 ; 3 Ves. 258 ; Ambl. GO l ; 3 
Vcs. & Bea. 69. When legally construed, 
the term children is confined to legitimate 
children. 7 Ves. 458. The civil code of 
Louisiana, art. 2522, n. 14, enacts, that 
“ under the name of children arc com¬ 
prehended, not only children of the first 
degree, but the grandchildren, great-grand¬ 
children, and all other descendants in the 
direct line.” 

5. Children are divided into legitimate 
children, or those born in lawful wedlock; 
and natural or illegitimate children, who 
are born bastards, (q. v.) Vide Natural 
Children. Illegitimate children are in¬ 
cestuous bastards, or those which are not 
incestuous. 

6. Posthumous children are those who 
are born after the death of their fathers. 
Domat, Lois Civ. liv. prel. t. 2, s. 1, § 7 ; 
L. 3, § 1, ff de inj. rupt. 

7. In Pennsylvania, the will of their 
fathers, in which no provision is made for 
them, is revoked, as far as regards them, by 
operation of law. 3 Binn. 11. 498. See, as 
to the law of Virginia on this subject, 3 
Munf. 20, and article In ventre sa mere. 

Vide, generally, 8 Vin. Ab. 318 ; 8 Com. 
Dig. 470; Bouv. Inst. Index, h. t.; 2 Kent, 
Com. 172; 4 Kent, Coin. 408, 9 ; 1 Rop. 
on Leg. 45 to 76; 1 Supp. to Vcs. jr. 44 , 
2 Id. 158 ; Natural children. 

CHILDISHNESS. Weakness of intel¬ 
lect, such as that of a child. 

2. When the childishness is so great 
that a man has lost his memory, or is in¬ 
capable to plan a proper disposition of his 
property, he is unable to make a will 
Swinb. part. 11, § 1 ; 6 Co. 23. See 9 
Conn. 102 ; 9 Phil. R. 57. 

CHIMIN. This is a corruption of the 
French word chemin , a highway. It is 
used by old writers. Com. Dig. Chimin. 

CHINESE INTEREST. Interest for 
money charged in China. In a case where 
a note was given in China, payable eighteen 
months after date, without anv stipulation 
respecting interest, the court allowed the 
Chinese interest of one per cent, per month, 
from the expiration of the eighteen months. 

2 Watts & Serg. 227, 264. 

CHIROGRAPH, conveyancing. Signi¬ 
fies a deed or public instrument in writing. 
Chirographs were anciently attested by the 
subscription and crosses of witnesses : after¬ 
wards, to prevent frauds and concealments, 
deeds of mutual covenant were made in a 
script and rescript, or in a part and counter- 
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part; and in the middle, between the two 
copies, they drew the capital letters of the 
alphabet, and then tallied, or cut asunder 
in an indented manner, the sheet or skin of 
parchment, one of which parts being’ de¬ 
livered to each of the parties, were proved 
authentic by matching with and answering 
to one another. Deeds thus made were 
denominated syn^rnpha, by the canonists, 
because that word, instead of the letters of 
the alphabet, or the word ckirographum , 
was used. 2 Bl. Com. 296. This method 
of preventing counterfeiting, or of detecting 
counterfeits, is now used by having some 
ornament or some word engraved or printed 
at one end of certificates of stocks, checks, 
and a variety of other instruments, which 
are bound up in a book, and after they are 
executed, are cut asunder through such 
ornament or word. 

2. Chirograph is also the last part of a 
fine of land, commonly called the foot of 
the fine. It is an instrument of writing 
beginning with these words : “ This is the 
final agreement,” kc. It includes the whole 
matter, reciting the parties, day, year and 
place, and before whom the fine was ac¬ 
knowledged and levied. Cruise, Dig. tit. 
35, e. 2, s. 52. Vide Chambers’ Diet. h. 
t.; Encyclopaedia Americana, Charter : En¬ 
cyclopedic de D’Alembert, h. t.; Pothicr, 
Pand. tom. xxii. p. 73. 

CHIROGRAPHElt. A word derived 
from the Greek, which signifies “ a writing 
with a man’s hand.” A chirographer is an 
officer of the English court of C. P. who 
engrosses the fines, and delivers the inden¬ 
tures of them to the parties, &c. 

CHIVALRY, ancient Eng . law. This 
word is derived from the French chevelier , 
a horseman. It is the name of a tenure of 
land by knight’s service. Chivalry was of 
two kinds : the first, which was regal , or' 
held only of the king; or common , which 
was held of a common person. Co. Litt. h. t. 

CHOICE. Preference either of a per¬ 
son or thing, to one of several other per¬ 
sons or things. Election . (q. v.) 

CHOSE, property . This is a French 
word, signifying thing. In law, it is applied 
to personal property: as choses in possession , 
are such personal things of which one ha 9 
possession ; choses in action , are Buch as 
the owner has not the possession, but merely 
a right of action for their possession. 2 Bl, 
Com. 389, 397 ; 1 Chit. Pract. 99; 1 Supp. 
to Ves. Jr. 26, 59. Chitty defines choses 
in actions to be rights to receive or recover 


a debt, or money, or damages for breach 
of contract, or for a tort connected with 
contract, but which cannot be enforced 
without action, and therefore termed choses, 
or things in action. Com, Dig. Biens ; Harr. 
Dig. Chose in Action ; Chitty’s Eq. Dig, h. 
t. Vide 1 Cli. Pr. 140. 

2. It is one of the qualities of a chose 
in action, that, at common law, it is not 
assignable. 2 John. 1 ; 15 Mass. 388 ; 1 
Cranch, 367. But bills of exchange and 
promissory notes, though choses in action, 
may be assigned by indorsement, when pay¬ 
able to order, or by delivery when payable 
to bearer. See Bills of Exchange. 

3. Bonds are assignable in Pennsyl¬ 
vania, and perhaps some other states, by 
virtue of statutory provisions. In equity, 
however, all choses in action arc assignable, 
and the assignee has an equitable right to 
enforce the fulfilment of the obligation in 
the name of the assignor. 4 Mass. 511; 3 
Day, 3G4; 1 Wheat. 236; 6 Pick. 310: 
9 Cow. 34 ; 10 Mass. 316 ; 11 Mass. 157, 
n.; 9 S. & R. 244 ; 3 Yeatcs, 327 ; 1 Binn. 
429; 5 Stew. & Port. 60 ; 4 Rand. 2GG ; 
7 Conn. 399: 2 Green, 510; Harp. 17 ; 
Vide, generally, Bouv. Inst. Index, h. t. 

4. Rights arising ex delicto are not as¬ 
signable either at law or in equity. 

CHRISTIANITY. The religion esta¬ 
blished by Jesus Christ. 

2. Christianity has been judicially de¬ 
clared to be a part of the common law of 
Pennsylvania; 11 Serg. & Rawle, 394; 5 
Binn. R. 555; of New York, 8 Johns. R, 
291; of Connecticut, 2 Swift’s System, 321 , 
of Massachusetts,.Dane’s Ab. vol. 7, c. 219, 
a. 2,19. To write or speak contemptuously 
and maliciously against it, is an indictable 
offence. Vide Cooper on the Law of Libel, 59 
and 114, et scq.; and generally, 1 Russ, on 
Cr. 217; 1 Hawk, c. 5: 1 Vent. 293; 3 Keb. 
607; 1 Barn. k Cress. 26. S. C. 8 Eng. Com, 
Law R. 14; Barnard. 162 ; Fitzgib. 66 ; 
Roscoe, Cr. Ev. 524 ; 2 Str. 834; 3 Barn. 
& Aid. 161; S. C. 5 Eng. Com. Law R 
249; Jeff. Rep. Appx. See 1 .Cro. Jac 
421; Vent. 293 ; 3 Keb. 607 ; Cooke on 
Def. 74; 2 How. S. C. Rep. 127,197 to 201. 

CHURCH. In a moral or spiritual sense 
this word signifies a society of persons who 
profess the Christian religion; and in. a 
physical or material sense, the place where 
such persons assemble. The term church 
is nomen colledivum; it comprehends the 
chancel, aisles, and body of the church 
Ham. N. P. 204. 
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2. By the English law, the terms church 
or chapel, and church-yard, are expressly 
recognized as in themselves correct and 
technical descriptions of the building and 
place, even in criminal proceedings. 8 B. 
& C. 25 ; 1 Salk. 256 ; 11 Co. 25 b; 2 Esp. 
5, 28. 

3. It is not within the plan of this work 
to give an account of the different local 
regulations in the United States respecting 
churches. References are here given to 
enable the inquirer to ascertain what they 
are, where such regulations are known to 
exist. 2 Mass. 500 ; 3 Mass. 166 ; 8 Mass. 
96 : 9 Mass. 277 ; Id. 254; 10 Mass. 323 ; 
15 Mass. 296 ; 16 Mass. 488 ; 6 Mass. 401; 
10 Pick. 172 ; 4 Day, C. 361 ; 1 Root § 3, 
440 ; Kirby, 45 ; 2 Caines’ Cas. 336 ; 10 
John. 217 ; 6 John. 85 ; 7 John. 112 ; 8 
John. 464: 9 John. 147 ; 4 Desaus. 578 ; 
5 Serg. & Rawle, 510 ; 11 Serg. & Rawlc, 
35: Mete. & Perk. Dig. h. t.; 4 Whart. 531. 

Cnuitcir- warden. An officer whose du¬ 
ties are, as the name implies, to take care 
of, or guard the church. 

2. These officers arc created in some 
eoclesiastical corporations by the charter, 
and their rights and duties are definitely 
explained. In England, it is said, their 
principal duties are to take care of, 1. the 
church or building; 2. the utensils and 
furniture ; 3. the church-yard ; 4. certain 
matters of gtiod order concerning the church 
and ehurch-yard ; 5. the endowments of the 
church. Bac. Ab. h. t. By the common 
law, the capacity of church-wardens to hold 
property for the church, is limited to per¬ 
sonal property. 9 Cranch, 43. 

CINQUE PORTS, Eaj. law . Literally, 
five ports. The name by which the five 
ports of Hastings, Ramenhale, Iletha or 
Hethe, Dover, and Sandwich, are known. 

2. These ports have peculiar charges 
and services imposed upon them, and were 
entitled to certain privileges and liberties. 
See Harg. L. Tr. 106—113. 

CIPHER. An arithmetical character, 
used for numerical notation. Vide Figures , 
nnd 13 Vin. Ab. 210; 18 Eng. C. L. R. 95 ; 
ICh. Cr. Law, 176. 

2. By cipher is also understood a mode 
of secret writing. Public ministers and 
other public agents frequently use ciphers 
in their correspondence, and it is sometimes 
very useful so to correspond in times of 
war. A key is given to each minister be¬ 
fore his departure, namely, the cipher for 
writing ciphers, (chijfre chijfrant,) and the | 


cipher for deciphering (chiffrc dechijfrant.) 
Besides these, it is usual to give him a com¬ 
mon cipher, (ckiffre banal,) which is known 
to all the ministers of the same power, who 
occasionally use it in their correspondence 
with each other. 

3. When it is suspected that a cipher 
becomes known to the cabinet where the 
minister is residing, recourse is had to a 
preconcerted sign in order to annul, entirely 
or in part, what has been written in cipher, 
or rather to indicate that the contents are 
to be understood in an inverted or contrary 
sense. A cipher of reserve is also employed 
in extraordinary cases. 

CIRCUIT COURT. The name of a 
court of the United States, which Las both 
civil and criminal jurisdiction. In several 
of the states there are courts which bear 
this name. Vide Courts of the United 
States . 

CIRCUITY OF ACTION, practice, reme¬ 
dies. It is where a party, by bringing an 
action, gives an action to the defendant 
against him. 

2. As, supposing the obligee of a bond 
covenanted that he would not sue on it; if 
he were to sue he would give an action 
against himself to the defendant for a breach 
of his covenant. The courts prevent such 
circuitous actions, for it is a maxim of law, 
so to judge of contracts as to prevent a 
multiplicity of actions ; and in the case just 
put, they would bold that the covenant not 
to sue, operated as a release. 1 T. R. 441. 
It is a favorite object of courts of equity to 
prevent a multiplicity of actions. 4 Cowen, 
682. 

CIRCUITS. Certain divisions of the 
country, appointed for particular judges to 
visit for the trial of causes, or for the ad¬ 
ministration of justice. See 3 Bl. Com. 58; 
3 Bouv. Inst. n. 2532. 

CIRCULATING. MEDIUM. By this 
term is understood whatever is used in 
making payments, as money, bank notes, 
or paper which passes from hand to hand 
in payment of goods, or debts. 

CIRCUMDUCTION, Scotch law . A 
term applied to the time allowed for bring¬ 
ing proof of allegiance, which being elapsed, 
if either party sue for circumduction of the 
time of proving, it has the effect that no 
proof can afterwards be brought; and the 
cause must be determined as it stood when 
circumduction was obtained. Tech. Diet. 

CIRCUMSTANCES, evidence. The par¬ 
ticulars which accompany a fact. 
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2. The facts proved arc either possible 
nr impossible, ordinary and probable, or 
extraordinary and improbable, recent or 
ancient: they may have happened near us, 
or afar off: they are public or private, per¬ 
manent or transitory, clear and simple, or 
complicated ; they are always accompanied 
by circumstances which more or less influ¬ 
ence the mind in forming a judgment. And 
in some instances these circumstances as¬ 
sume the character of irresistible evidence ; 
where, for example, a woman was found 
dead in a room, with every mark of having 
met with a violent death, the presence of 
another person at the scene of action was 
made manifest by the bloody mark of a left 
hand visible on her left arm. 14 How. St. 
Tr. 1324. These points ought to be care¬ 
fully examined, in order to form a correct 
opinion. The first question ought to be, is 
the fact possible ? If so, are there any cir¬ 
cumstances which render it impossible ? If 
the facts are impossible, the witness ought 
not to be credited. If, for example, a man 
should swear that he saw the deceased shoot 
himself with his own pistol, and upon an 
examination of the ball which killed him, it 
should be found too large to enter into the 
pistol, the witness ought not to be credited. 

1 Stark. Kv. 505 : or if one should swear 
that another had been guilty of an impos¬ 
sible crime. 

3. Toullier mentions a case, which, 
were it not for the ingenuity of the counsel, 
would require an apology for its introduc¬ 
tion here, on account of its length. The 
case was this :—La Veuve Veron brought 
an action against M. de Morangi£s on some 
notes, which the defendant alleged were 
fraudulently obtained, for the purpose of 
recovering §00,000 francs, and the question 
was, whether the defendant bad received 
the money. Dujonquai, the grandson of the 
plaintiff, pretended he had himself, alone 
and on foot, carried this sum in gold to the 
defendant, at his hotel at the upper end of 
the rue Saint Jacques, in thirteen trips, be¬ 
tween half-past seven and about one o’clock, 
that is, in about five hours and a half, or, at 
most, six hours. The fact was improbable; 
Linquet, the counsel of the defendant, 
proved it was impossible ; and this is his 
argument: 

4. Dujonquai said Aat he had divided 
the sum in thirteen bags, each containing 
six hundred louis d’ors, and in twenty-three 
other hags, each containing two hundred. 
There remained twenty-five louis to com¬ 


plete the whole sum, which, Dujonquai said, 
lie received from the defendant as a gra¬ 
tuity. At each of these trips, he says, he 
put a bag, containing two hundred louis,— 
that is, about three pounds four ounces,—in 
each of his coat pockets, which, being made 
in the fashion of those times, hung about 
the thighs, and in walking must have in¬ 
commoded him and obstructed his speed ; he 
took, besides, a bag containing six hundred 
louis in his arms; by this means his move¬ 
ments were impeded by a weight of near 
ten pounds. 

5. The measured distance between the 
house where Dujonquai took the bags to the 
foot of the stairs of the defendant, was five 
hundred and sixteen toises, which, multiplied 
by twenty-six, the thirteen trips going and 
returning, make thirteen thousand four hun¬ 
dred and sixteen toises, that is, more than 
five leagues and a half (near seventeen 
miles), of two thousand four hundred toises, 
which latter distance is considered sufficient 
for an hour’s walk, of a good walker. Thus, 
if Dujonquai had been unimpeded by any 
obstacle, he would barely have had time to 
perform the task in five or six hours, even 
without taking any rest or refreshment. 
However strikingly improbable this may 
have been, it was not physically impossible. 
But 

6. —1. Dujonquai, in going to the de¬ 
fendant’s, had to descend sixty-three steps 
from his grandmother’s, the plaintiff’s 
chamber, and to ascend twenty-seven to 
that of the defendant, in the whole, ninety 
steps. In returning, the ascent and descent 
were changed, but the steps were the same ; 
so that by multiplying by twenty-six, the 
number of trips going and returning, it would 
be seen there were two thousand three hun¬ 
dred and forty steps. Experience had 
provod that in ascending to the top of the 
tower of Notre Dame (a church in Paris), 
where there are three hundred and eighty 
nine steps, it occupied from eight to nine 
minutes of time. It must then have taken 
an hour out of the five or six which had 
been employed in making the thirteen trips. 

7. —2. Dujonquai had to go up the rue 
Saint Jacques, which is very steep ; its 
ascent would necessarily decrease the speed 
of a man burdened and encumbered with 
the hags which he carried in his pockets ana 
in his arms. 

8. —3. This street, which is very pub 
lie, is usually, particularly in the morning, 
encumbered by a multitude of persons going 
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in every direction, so that a person going 
along must make an infinite number of de¬ 
viations from a direct line ; each, by itself, 
is almost imperceptible, but at the end of 
five or six hours, they make a considerable 
gum, which may be estimated at a tenth 
part of the whole course in a straight line; 
this would make about half a league, to be 
added to the five and a half leagues, which 
is the distance in a direct line. 

9. —4. On the morning that Dujonquai 
made these trips, the daily and usual in¬ 
cumbrances of this street were increased by 
sixty or eighty workmen, who were em¬ 
ployed in removing, by hand and with 
machine, an enormous stone, intended for 
the church of Saint Genevieve, now the 
pantheon, and by the immense crowd which 
this attracted ; this was a remarkable cir¬ 
cumstance, which, supposing that Dujonquai 
had not yielded to the temptation of stop¬ 
ping a few moments to see what was doing, 
must necessarily have impeded his way, 
and made him lose seven or eight minutes 
each trip, which, multiplied by twenty-six, 
would make about two hours and a half. 

10. —5. The witness was obliged to 
open and shut the doors at the defendant’s 
house ; it required time to take up the bags 
and place them in his pockets, to take them 
out and put them on the defendant’s 
table, who, by an improbable supposition, 
counted the money in the intervals between 
the trips, and not in the presence of the 
witness. Dujonquai, too, must have taken 
receipts or acknowledgments at each trip, 
he must read them, and on arriving at 
home, deposited them in some place of 
safety ; all these distractions would neces¬ 
sarily occasion the loss of a few minutes. 
By adding these with scrupulous nicety, and 
by further adding the time employed in 
taking and depositing the bags, the opening 
and shutting of the doors, the reception of 
the receipts, the time occupied in reading 
and putting them away, the time consumed 
in several conversations, which he admitted 
he had with persons in the street; all these 
joined to the obstacles above mentioned, 
made it evident that it was physically im¬ 
possible that Dujonquai should have carried 
the 300,000 francs to the house of the de¬ 
fendant, as he affirmed he had done. Toull. 
tom. 9, n. 241, p. 384. Vide, generally, 1 
Stark. Ev. 502; 1 Phil. Ev. 116. See 
some curious cases of circumstantial evi¬ 
dence in Alis. Pr. Cr. Law, 313, 314 ; and 
2 ThSorie des Lois Criminelles, 147, ns, 3 


Benth. Jud. Ev, 94, 223 ; Harvey’s Medi¬ 
tations on the Night, note 35; 1 Taylor’s 
Med. Jur. 372 ; 14 How. St. Tr. 1324 ; 
Theory of Presumptive Proof, passim: Best 
on Pres. §§ 187, 188, 197. Sec Death; 
Presumption; Sonnambulism. 

CniCUMSTANDIBUS, persons , prac¬ 
tice . Bystanders from whom jurors are to 
be selected when the panel has been ex¬ 
hausted. Vide Tales de circumstandibus. 

CIRCUMVENTION, torts , Scotch law . 
Any act of fraud whereby a person is re¬ 
duced to a deed by decreet. Tech. Diet. 
It has the same sense in the civil law. Dig. 
50, 17, 49 et 155; Id. 12, 6, 6, 2; Id. 41, 
2, 34. Vide Parphrasis. 

CITATIO AD REASSUMENDAM 
CAUSAM, civil law. The name of a cita¬ 
tion, which issued when a party died pending 
a suit, against the heir of the defendant, or 
when the plaintiff died, for the heir of the 
plaintiff. Our bill of revivor is probably 
borrowed from this proceeding. 

CITATION, practice . A writ issued out 
of a court of competent jurisdiction, com¬ 
manding a person therein named to appear 
and do something therein mentioued, or to 
show cause why he should not, on a day 
named. Proct. Pr. h. t. In the ecclesiastical 
law, the citation is the beginning and foun¬ 
dation of the whole cause j it is said to 
have six requisites, namely : the insertion 
of the name of the judge ; of the promovert; 
of the impugnant; of the cause of suit; of 
the place ; and of the time of appearance ; 
to which may be added the affixing the seal 
of the court, and the name of the register 
or his deputy. 1 Bro. Civ. Law, 453-4 ; 
Ayl. Parer, xliii. 175; Hall’s Adm. Pr. 5; 
Merl. Rep. h. t. By citation is also un¬ 
derstood the act by which a person is sum¬ 
moned, or cited. 

Citation of authorities. The produc¬ 
tion or reference to the text of acts of legis¬ 
latures and of treatises, and decided cases, 
in order to support what is advanced. 

2. Works arc sometimes surcharged 
with useless and misplaced citations; when 
they are judiciously made, they assist the 
reader in his researches. Citations ought 
not to be made to prove what is not doubted; 
but when a controverted point is mooted, it 
is highly proper to cite the laws and cases, 
or other authorities in support of the con¬ 
troverted proposition. 

3. The mode of citing statutes varies in 
the United States; the laws of the United 
States are generally cited by their date, ua 
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the act of Sept. 24, 1789, a. 35 j or act of 
1819, eh. 170, 3 Story’s U. S. Laws, 1722. 
In Pennsylvania, acts of assembly are cited 
as follows: act of 14th of April, 1834 ; in 
Massachusetts, stat. of 1808, c. 92. Trea¬ 
tises and books of reports, are generally 
cited by the volume and page, as, 2 Powell 
on Mortg. 000; 3 Binn. It. GO. Judge 
Story and some others, following the exam¬ 
ples of the civilians, have written their 
works and numbered the paragraphs ; these 
are cited as follows: Story’s Baffin. § 494 j 
Gould ou PI. c. 5, § 30. For other cita¬ 
tions the reader is referred to the article 
Abbreviations. 

4. It is usual among the civilians on the 
continent of Europe, in imitation of those 
in the darker ages, in their references to the 
Institutes, the Code and the Pandects or 
Digest, to mention the number, not of the 
book, but of the law, and the first word of 
the title to which it belongs; and as there 
are more than a thousand of these, it is no 
easy task for one not thoroughly acquainted 
with those collections, to find the place to 
which reference is made. The American 
writers generally follow the natural mode of 
reference, by putting down the name of the 
collection, and then the number of the book, 
title, law, and section. For example, Inst. 
4, 15, 2, signifies Institutes, book four, title 
fifteen, and section two ; Dig. 41, 9, 1, 3, 
means Digest, book 41, title 9, law 1, sec¬ 
tion 3 ; Dig. pro dote, or ff pro dote, that 
is, section 3, law 1, of the book and title of 
the Digest or Pandects, entitled pro dote . 
It is proper to remark, that Dig. and ff are 
equivalent; the former signifies Digest, and 
the latter, which is a careless mode of writing 
the Greek letter tt, the first letter of the 
word TTurSr/Titt , Pandects, and the Digest 
and Pandects are different names for one 
and the same thing. The Code is cited in 
the same way. The Novels are cited by 
their number, with that of the chapter and 
paragraph ; for example, Nov. 185, 2, 4 ; 
for Novella Justiniani 185, eapite 2, para- 
grapho 4. Novels are also quoted by the 
Collation, the title, chapter, and paragraph, 
^3 follows: in Authentico, Collatione 1, 
titulo 1, cap. 281. The Authenties are 
quoted by their first words, after which is 
set down the title of the Code under which 
they are placed ; for example, Authentica 
cum testator, Codice ad legem fascidiam. 
See Mackel. Man. Intro. § 65. Modus Le- 
gendi Abbreviaturas passim in jure tam 
oivili quam pontificii occurrentes, 1577. 
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CITIZEN, persons. One who, under Ihc 
constitution and laws of the United‘Slates, 
has a right to vote for rep resent atives iu 
congress, and other public officers, and who 
is qualified to fill offices in the gift of the 
people. In a more extended sense, under* 
the word citizen, are included all white 
persons born iu the United States, and 
naturalized persons born out of the same, w ho 
have not lost their right as such. This in¬ 
cludes men, women, and children. 

2. Citizens are either native bopj or 
naturalized. Native citizens may fill any 
office ; naturalized citizens may he elected 
or appointed to any office under the consti¬ 
tution of the United States, except the office 
of president and vice-president. The con¬ 
stitution provides, that u the citizens of 
each state shall be entitled to all the privi¬ 
leges and immunities of citizens in the 
several states.” Art. 4, s. 2. 

3. All natives are not citizens of the 
United States; the descendants of the abori¬ 
gines, and those of African origin, arc not 
entitled to the rights of citizens. Anterior 
to the adoption of the constitution of the 
United States, each state had the right to 
make citizens of such persons as it pleased. 
That constitution does not authorize any but 
w r hite persons to become citizens of the Uni¬ 
ted States; and it must therefore be pre¬ 
sumed that no one is a citizen who is not 
white. 1 Litt. li. 334 ; 10 Conn. 11. 340 : 
1 Meigs, E. 331. 

4. A citizen of the United States, re¬ 
siding in any state of the Union, is a citizen 
of that state. 0 Pet. 761 ; Paine, 594 j 1 
Brock. 391 ; 1 Paige, 183 ; Mete. & Perk. 
Dig. h. t.; vide 3 Story’s Const. § 1687 ; 
Bouv. Inst. Index, h. t.; 2 Kent, Com. 258 ; 
4 Johns. Ch. R. 430; Vatt. B. 1, c. 19, § 
212; Poth. Des Personnes, tit. 2, s. 1. 
Vide Body Politic; Inhabitant . 

CITY, government. A town incorporated 
by that name. Originally, this word did 
not signify a town, but a portion of mankind 
who lived under the same government : what 
the Romans called civitas , and the Greeks 
polis; whence the word politeia , civitas seu 
reipublicce status et administratio. Toull. 
Dr. Civ: Fr. 1. 1, t. 1, n. 202; llcnrion de 
Pansey, Pouvoir Municipal, pp. 30, 37. 

CIVIL. This word has various signifi¬ 
cations. 1. It is used in contradistinction 
to barbarous or savage , to indicate a state of 
society reduced to order and regular go¬ 
vernment ; thus we speak of civil life, civil 
society, civil government, and civil liberty. 
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2. It Is sometimes used in contradistinction 
to criminal to indicate the private rights 
and remedies of men, as members of the 
community’, in contrast to those which are 
public and relate to the government; thus 
we speak of civil process and criminal pro¬ 
cess, civil jurisdiction and criminal jurisdic¬ 
tion. 3. It is also used in contradistinction 
to military or ecclesiastical , to natural or 
foreign; thus we speak of a civil station, 
a < opposed to a military or ecclesiastical 
station; a civil death as opposed to a 
natural death; a civil war as opposed 
to a foreign war. Story on the Const. § 
789; 1 Bl. Com. G, 125, 251; Montesq. 
Sp. of Laws, B. 1, c. 3 ; Ruth. Inst. B. 2, 
c. 2 ; Id. cli. 3 : Id. ch. 8, p. 359; Hein. 
Klein. Jurisp. Nat. B. 2, ch. 6. 

Civil action. In New York, actions 
are divided only into two kinds, namely, 
criminal and civil. A criminal action is 
prosecuted by the state, as a party, against 
a person charged with a public offence, fur 
the punishment thereof. Every other action 
is a civil action. Code of Procedure, s. 4, 5, 
(>; 3 Bouv. Inst. n. 2638. In common par¬ 
lance,. however, writs of mandamus, certio¬ 
rari, habeas corpus, <fcc., are not comprised 
by the expression, civil actions. 6 Bin. Rep. 9. 

Civil commotion. Lord Mansfield de¬ 
fines a civil commotion to be u an insurrec¬ 
tion of. the people for general purposes, 
though it may not amount to rebellion 
where there is an usurped power.” 2 
Marsh. Insur. 793. In the printed proposals 
which are considered as making a part of 
the contract of insurance agaiust fire, it is 
declared that the insurance company will 
not m ike good any loss happening by any 
civil commotion. 

Civil death, persons . The change of 
the state (q. v.) of a person who is declared 
civilly dead by judgment of a competent 
tribunal. In such case, the person against 
whom such sentence is pronounced is con¬ 
sidered dead. 2 John. R. 248. Sec Gilb. 
Uses, 150; 2 Bulst. 188; Co. Lit. 132; 
Jenk. Cent. 250 ; 1 Keble, 398 ; Prest. on 
Convey. 140. Vide Death, civil. 

Civil law. The municipal code of the 
Romans is so called. It is a rule of action, 
adopted by mankind in a state of society. 
It denotes also the municipal law of the land. 

1 Bouv. Inst. n. 11. See Law , civil . 

Civil list. The sum which , is yearly 
paid by the state to its monarch, and the 
domains of which he is suffered to have the 
enjoyment. 


Civil obligation, civil law. One which 
binds in law, vinculum juris , and which may 
be enforced in a court of justice. Poth 
Obi. 173, and 191. See Obligation. 

Civil officer. The constitution of the 
United States, art. 2, s. 4, provides, that 
the president, yice-president, and civil officers 
of the United States, shall be removed from 
office on impeachment for, and conviction of 
treason, bribery, or other high crimes and 
misdemeanors. By this term are included 
all officers of the United States who hold 
their appointments under the national go¬ 
vernment, whether their duties are executive 
or judicial, in the highest or the lowest depart¬ 
ments of the government, with the exception 
of officers of the army and navy. Rawle on 
the Const. 213; 2 Story, Const. § 790; a 
senator of the United States, it was decided, 
was not a civil officer, within the meaning of 
this clause in the constitution. Senate Jour¬ 
nals, 10th January, 1799 ; 4 Tuck. Bl. Com. 
Appx. 57, 58 ; Rawle, Const. 213; Serg. on 
Const. Law, 376; Story, Const. § 791. 

Civil remedy, practice. This term is 
used in opposition to the remedy given by 
indictment in a criminal case, and signifies 
the remedy which the law gives to the party 
against the offender. 

2. In cases of treason and felony, the 
law, for wise purposes, suspends this remedy 
in order to promote the public interest, until 
the wrongdoer shall have been prosecuted 
for the public wrong. 1 Miles, Rep. 316— 
17 ; 12 East, 409 ; R. T. H. 359; 1 Hale’s 
P. C. 546; 2 T. R. 751, 756; 17 Ves. 
329; 4 Bl. Com. 363; Bac. Ab. Trepass, 
E 2; aud Trover, D. This principle has 
been adopted in New Hampshire; N. H. R. 
239 ; but changed in New York by statutory 
provision ; 2 Rev. Stat. 292, § 2 ; and by 
decisions in Massachusetts, except perhaps 
in felonies punishable with death ; 15 Mass. 
R. 333 ; in Ohio ; 4 Ohio R. 377 ; in North 
Carolina; 1 Tayl. R. 58. By the common 
law, in cases of homicide, the civil remedy is 
merged in the felony. 1 Chit. Pr. 10. Vide 
art. Injuries; Merger, 

Civil state. The union of individual 
men in civil society uuder a system of laws 
and a magistracy, or magistracies, charged 
with the administration of the laws. It is 
a fundamental law of the civil state, that no 
member of it shall undertake to redress or 
avenge any violation of his rights, by another 
person, but appeal to the constituted au¬ 
thorities for that purpose, in all cases in 
which is is possible for him to do so. Henoe 


CLA 


CLA 


238 


the citizens arc justly considered as being 
under the safeguard of the law. 1 Toull. n. 
201. Vide Self-defence. 

CIVILIAN.' A doctor, professor or 
student of the civil law. 

CIVILITEIL Civilly; opposed to crimi¬ 
nal tier or criminally. 

2. 'When a person docs an unlawful act 
injurious to another, whether with or without 
an intention to commit a tort, he is responsi¬ 
ble civilifer . In order to make him liable 
criminal iter, he must have inte7ided to do the 
wromr: for it is a maxim, actus non facit 
reum nisi mens sit mi. 2 East, 104. 

CIVIUTER MORTUUS. Civilly dead ; 
one who is considered as if he were naturally 
dead, so far as his rights are concerned. 

CLAIM. A claim is a challenge of the 
ownership of a thing which a man has not 
in possession, and is wrongfully withheld by 
another. Plowd. 359; see 1 Dali. 444; 
12 S. &R. 179. 

2. In Pennsylvania, the entry on record 
of the demand of a mechanic or materialman 
for work done or material furnished in the 
erection of a building, in those counties to 
which the lien laws extend, is called a claim. 

3. A continual claim is a claim made in 
a particular way, to preserve the rights of a 
feoffee. See Continual claim . 

4. Claim of conusance is defined to be 
an intervention by a third person, demand¬ 
ing jurisdiction of a cause against a plaintiff, 
who has chosen to commence his action out 
of the claimant’s court. 2 Wils. 409; 1 
Cit. Ph. 403: Vin. Ab. Conusance; Com. 
Dig. Courts, P; Bac. Ab. Courts, D 3 ; 3 
Bl. Com. 298. 

CLAIMANT. In the courts of admiralty, 
when the suit is in rem, the cause is entitled 
in the name of the libellant against the thing 
libelled, as A B v. Ten cases of calico ; 
and it preserves that title through the whole 
progress of the suit. When a person is 
authorized and admitted to defend the libel, 
he is called the claimant. The United 
States r. 1900 bags of coffee; 8 Crancb, R. 
398 : T nitod States v. The Mars; 8 Cranch, 
It. 417 ; 30 hhds. of sugar, (Brentzon, claim¬ 
ant,) v. Boyle. 9 Cranch, It. 191. 

CLANDESTINE. That which is done 
in secret and contrary to law. 

2. Generally a clandestine act in cases 
of the limitation of actions will prevent the 
act from running. A clandestine marriage 
is one which has been contracted without 
the form which the law has prescribed for 
this important contract. Alis. Princ. 543. 


CLARENDON. The constitutions of 
Clarendon were certain statutes made in the 
reign of Henry II., of England, in a 
parliament holdcn at Clarendon,’ by which 
the king checked the power of the pope and 
his clergy. 4 BL Com. 415. 

CLASS. The order according to which 
are arranged or distributed, or arc supposed 
to be arranged or distributed, divers persons 
or things; thus we say, a class of legatees, 

2. When a legacy is given to a class of 
individuals, all who answer the description 
at the time the will takes effect, arc entitled; 
and though the expression he in the plural, 
yet if there he but one, he shall take the 
whole. 3 M’Cord, Ch. R. 440. 

3. When a bond is given to a class of 
persons, it is good, and all composing that 
class are entitled to sue upon it; hut if the 
obligor be a member of such class, the bond 
is void, because a man cannot be obligor 
and obligee at the same time; as, if a bond 
be given to the justices of the county court, 
and at the time the obligor is himself one 
of said justices. 3 Dev. 284, 287, 289; 
4 Dev. 382. 

4. When a charge is made against a 
class of society, a profession, an order or 
body of men, and cannot possibly import a 
personal application to private injury, no 
action lies ; but if any one of the class have 
sustained special damages in consequence 
of such charge, he may maintain an action. 
17 Wend. 52, 23, 186. See 12 John. 475. 
When the charge is against one of a class, 
without designating which, no action lies; 
as, where three persons had been examined 
as witnesses, and the defendant said in ad¬ 
dressing himself to them, “ one of you three 
is perjured.” 1 Roll. Ab. 81; Cro. Jac. 
107 ; 16 Pick. 132. 

CLAUSE, contracts . A particular dis¬ 
position which makes part of a treaty; of 
an act of the legislature ; of a deed, written 
agreement, or other written contract or will. 
When a clause is obscurely WTitten, it ought 
to he construed in such a way as to agree 
with what precedes and what follows, if pos¬ 
sible. Vide Dig. 50,17, 77; Construction; 
Interpretation . 

CLAUSUM FREGIT, torts , remedies . 
He broke the close. These words are used 
in a writ for an action of trespass to real 
estate, the defendant being summoned to 
answer quare clausum fregit , that is, why be 
broke the close of the plaintiff. 3 BL Com. 
209. 

2. Trespass quare clausum fregit lies for 
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every unlawful intrusion into land, whether 
enclosed or not, though only-grass may be 
trodden, ,1 Dev. & Bat. 371. And to 
maintain this action there must be a posses¬ 
sion in the plaintiff, and a right to that 
possession. 9 Cowen, 39; 4 Yeates, 418; 

11 Conn. 60; 10 Conn. 225 ; 1 John. 511 ; 

12 John. 183; 4 Watts, 377; 4 Bibb, 
218 : 15 Pick. 32 ; 6 Rand. 556 ; 2 Yeates, 
210; 1 Har. & John. 295; 8 Mass. 411. 

CLEARANCE, com. law . The name of 
a certificate given-by the collector of a port, 
in which is stated the master or commander 
(naming him) of a ship or vessel named and 
described, bound for a port named, and 
having on board goods described, has en¬ 
tered and cleared his ship or vessel accord¬ 
ing to law. 

2. The Act of Congress of 2d March, 
1790, section 93, directs, that the master 
of any vessel bound to a foreign place, shall 
deliver to the collector of the district from 
which such vessel shall be about to depart, 
a manifest of all the cargo on board, and 
the value thereof, by him subscribed, and 
shall swear or affirm to the truth thereof; 
whereupon the collector shall grant a clear¬ 
ance for such vessel and her cargo ; but 
without specifying the particulars thereof 
in such clearance, unless required by the 
master so to do. And if any vessel bound 
to any foreign place shall depart on her 
voyage to such foreign place, without de¬ 
livering such a manifest and obtaining a 
clearance, the master shall forfeit and pay 
the sum of five hundred dollars for every 
such offence. Provided, anything to the 
contrary notwithstanding, the collectors and 
other officers of the customs shall pay due 
regard to the inspection laws of the states 
in whioh they respectively act, in such man¬ 
ner, that no vessel having on board goods 
liable to inspection, shall be cleared out, 
until the master or other person shall have 
produced such certificate, that all such 
goods have been duly inspected, as the laws 
of the respective states do or may require, 
to be produced to the collector or other 
officer of the customs. And provided, that 
receipts for the payment of all legal fees 
which shall have accrued on any vessel, 
shall, before any clearance is granted, be 
produced to the collector or other officer 
aforesaid. 

3. According to Boulay-Paty, Dr. Com. 
tome 2, p. 19, the clearance is imperiously 
demanded for the safety of the vessel; for 
if a vessel should be found without it at 


sea, it may be legally taken and brought 
into some port for adjudication, on a charge 
of piracy. Yide Shiv’s papers. 

. CLEARING HOUSE, cow./aw. Among 
the English bankers, the clearing house is 
a place in Lombard street, in London, 
where the bankers of that city daily settle 
with each other the balances which they 
owe, or to which they are entitled. Desks 
are placed around the room, one of which is 
appropriated to each banking house, and 
they arc occupied in alphabetical order. 
Each clerk has a box or drawer along side 
of him, and the name of the house lie re¬ 
presents is inscribed over his head. A 
clerk of each house comes in about half-past 
three o’clock in the afternoon, and brings 
the drafts or checks on the other bankers, 
which have been paid by his house that day, 
and deposits them in their proper drawers. 
The clerk at the desk credits their accounts 
separately which they have against him, as 
found in the drawer. Balances are thus 
struck from all the accounts, and the claims 
transferred from one to another, until they 
are so wound up and cancelled, that each 
clerk has only to settle with two or three 
others, and the balances are immediately 
paid. When drafts are paid at so late an 
hour that they cannot be cleared that day, 
they are sent to the houses on which they 
are drawn, to be marked , that is, a memo¬ 
randum is made on them, and they are to be 
cleared the next day. See Gilbert’s Prac¬ 
tical Treatise on Banking, pp. 16—20 # 
Babbage on the Economy of Machines, n 
173,174 ; Kelly’s Cambist; Byles on Bills, 
106, 110 ; Pulling’s Laws and Customs of 
London, 437. 

CLEMENCY. The disposition to treat 
with leniency. See Mercy; Pardon . 

CLEMENTINES, eccl. law. The name 
usually given to the collection of decretals 
or constitutions of Pope Clement V., which 
was made by order of John XXII. his suc¬ 
cessor, who published it in 1317. The 
death of Clement V., which happened in 
1314, prevented him from publishing this 
collection, which is properly a compilation, 
as well of the epistles and constitutions of 
this pope, as of the decrees of the council 
of Vienna, over which he presided. The 
Clementines are divided in five books, in 
which the matter is distributed nearly upon 
the same plan as the Decretals of Gregory 
IX. Vide La BibliotbSque des auteurs 
ecclesiastiques, par Dupin. 

CLERGY. All who are attached to the 
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ecclesiastical ministry arc called the clergy: 
a clergyman is therefore au ecclesiastical 
minister. 

2 . Clergy in on were exempted by the 
emperor Constantine from all civil burdens. 
Baroniiis ad ami. <>19, § 30. Lord Coke 
says, 2 Inst. 3, ecclesiastical persons have 
more and greater liberties than other of the 
king's subjects, wherein to set down all, 
would take up a whole volume of itself. 

3. In the United States the clergy is not 
established by law, but each congregation 
or church may choose its own clergyman. 

CL Kill CAL ERROR. An error made 
by a clerk in transcribing or otherwise. 
This is always readily corrected by the court. 

2. An error, for example, in the teste 
of a ti. fa. 5 4 Ycatcs, 185, 205 ; or in the 
teste and return of a vend, exp.; 1 Dali. 
197 ; or in writing Dowell for McDowell. 
1 Serg. & R. 120; 8 Rep. 162 a ; 9 Serg. 
& R. 284, 5. An error is amendable where 
there is something to amend by, and this 
even in a criminal case. 2 Bin. 516 ; 5 Burr. 
2667 ; 1 Bin. 367—9 ; Dougl. 377 ; Cowp. 
408. For the party £ught not to be harmed 
by the omission of the clerk ; 3 Bin. 102 ; 
even of his signature, if he affixes the seal. 
1 Serg. & It. 97. 

CLERK, commerce , contract . A person 
fu the employ of a merchant, who attends 
only to a part of his business, while the 
merchant himself superintends the whole. 
He differs from a factor in this, that the 
latter wholly supplies the place of his prin¬ 
cipal in respect to the property consigned 
to him. Pard. Dr. Com. n. 38 , 1 Chit. 
Pract. 80; 2 Bouv. Inst. n. 1287. 

Clerk, officer. A person employed in 
an office, public or private, for keeping re¬ 
cords or accounts. Iiis business is to write 
or register, in proper form, the transactions 
of the tribunal or body to which he be¬ 
longs. Some clerks, however, have little or 
no writing to do in their offices, as, the 
clerk of the market, whose duties are con¬ 
fined chiefly to superintending the markets. 
In the English law, clerk also signifies a 
clergyman. 

Clerk, eccl . law. Every individual, who 
is attached to the ecclesiastical state, and 
who has submitted to the ceremony of the 
tonsure, is a clerk. 

CLIENT, practice. One who employs 
and retains an attorney or counsellor to 
manage or defend a suit or action in which 
lie is a party, or to advise him about some 
legal matters. 


2. The duties of the client towards his 
counsel are, ' 1 st. to give him a written 
authority, 1 Ch. Pr. 19; 2 . to disclose his 
ease with perfect candor; 3. to offer spon¬ 
taneously, advances of money to his attor¬ 
ney ; 2 Ch. Pr. 27 ; 4. he should, at the end 
of the suit, promptly pay his attorney his 
fees. Ib. Iiis rights arc, 1 . to be diligently 
served in the management of his business, 
2 . to he informed of its progress; and, 3 . 
that his counsel shall not disclose what has 
been professionally confided to him. See 
Attorney at law; Confidential communi¬ 
cation. 

CLOSE. Signifies the interest in the 
soil, and not merely a close or enclosure in 
the common acceptation of the term. Doct. 
& Stud. 30; 7 East, 207; 2 Stra. 1004; 
6 East, 154 ; 1 Burr. 133 ; 1 Ch. R. 160. 

2. In every case where one man has a 
right to exclude another from his land, the 
law encircles it, if not already enclosed, 
with an imaginary fence; and entitles him 
to a compensation in damages for the in¬ 
jury he sustains by the act of another 
passing through his boundary, denominating 
the injurious act a breach of the enclosure. 
Hamm. N. P. 151 ; Doct. & Stud. dial. 1 , 
c. 8 , p. 30 ; 2 Whart. 430. 

3. An ejectment will not lie for a close. 
11 Rep. 55 ; 1 Rolle’s 11. 55 : Salk. 254; 
Cro. Eliz. 235 ; Adams on Eject. 24. 

Close rolls, or close writ$ y Eng. law . 
Writs containing grants from the crown, to 
particular persons, and for particular pur¬ 
poses, and, not being intended for public 
inspection, are closed up and sealed on the 
outside, and for that reason called close 
writs, in contradistinction to grants relating 
to the public in general, which are left 
open and not sealed up, and are called let¬ 
ters patent, (q. v.) 2 Bl. Com. 346. 

CLOSED DOORS. Signifies that some¬ 
thing is done privately. The senate sits 
with closed doors on executive business. 

2 . In general the legislative business 
of the country is transacted openly. And 
the constitution and laws require that courts 
of justice shall he open to the public. 

CLUB. An association of persons. It 
differs from a partnership in this, that the 
members of a club have no authority to hind 
each other further than they are authorized, 
either expressly or by implication, as each 
other’s agents in the particular transaction; 
whereas in trading associations, or common 
partnerships, one partner may hind his co¬ 
partners, as each has a right of property in 
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the whole. 2 Mees. & Welsh. 172 ; Colly, 
Partn. 31 ; Story, Partn. 144 ; Wordsworth 
on Joint Stock Companies, 154, et seq.; 6 
W. & S. 67 ; 3 W. & S. 118. 

CO. A prefix or particle in the nature 
of an inseparable proposition, signifying 
with or in conjunction. Con and the Latin 
cum are equivalent, as, co-executors, co¬ 
obligor. It is also used as an abbreviation 
for company ; as, John Smith & Co. 

COADJUTOR, eccl. law . A fellow 
helper or assistant; particularly applied to 
the assistant of a bishop. 

COAL NOTE, Eng. law . A species of 
promissory note authorized by the st. 3 Geo. 
II., c. 26, §§ 7 and 8 , which, having these 
words expressed therein, namely, “ value 
received in coals,” are to be protected and 
noted as inland bills of exchange. 

COALITION, French law . By this 
word is understood an unlawful agreement 
among several persons, not to do a thing 
except on some conditions agreed upon. 

2. The most usual coalitions arc, 1st. 
those which take place among master work¬ 
men, to reduce, diminish or fix at a low rate 
the wages of journeymen and other work¬ 
men ; 2 d. those among workmen or journe}’- 
men, not to work except at a certain price. 
These offences are punished by fine and im¬ 
prisonment. Diet, de Police, h. t. In our 
law this offence is known by the name of 
conspiracy, (q. v.) 

CO-ADMINISTRATOR. One of seve¬ 
ral administrators. In general, they have, 
like executors, the power to act singly as 
to the personal estate of the intestate. Vide 
Administrator . 

CO-ASSIGNEE. One who is assignee 
with another. 

2. In general, the rights and duties of 
co-assignees are equal. 

CO-EXECUTOR. One who is executor 
of a will in company with another. In 
general each co-executor has the full power 
over the personal estate of the testator, that 
all the executors have jointly. Vide Joint 
Executors . But one cannot bring suit with¬ 
out joining with the others. 

COAST. The margin of a country 
bounded by the pea. This term includes 
the natural appendages of the territory 
which rise out of the water, although they 
are not of sufficient firmness to be inhabited 
or fortified. . Shoals perpetually covered 
with water are not, however, comprehended 
under the name of coast. The small islands, 
situate at the mouth of the Mississippi, com¬ 


posed of earth and trees drifted down by 
the river, which are not of consistency 
enough to support the purposes of life, and 
are uninhabited, though resorted to fur 
shooting birds, were held to form a part of 
the coast. 5 Rob. Adm. R. 385. (c). 

COCKET, commerce . In England the 
office at the custom house, where the goods 
to be exported are entered, is so called ; 
also the custom house seal, or the parch¬ 
ment sealed and delivered by the officers 
of customs to merchants, as a warrant that 
their goods are customed. Crabbe’s Tech. 
Diet. 

COCKETTUM, commerce. In the Eng¬ 
lish law this word signifies, 1. the custom¬ 
house seal; 2. the office at the custom 
where cockets arc to be procured. Crabbe’s 
Tech. Diet. 

CODE, legislation . Signifies in general 
a collection of laws. It is a name given by 
way of eminence to a collection of such 
laws made by the legislature. Among the 
most noted may be mentioned the following: 

Codes, Les Cinq Codes , French law . 
The five codes. 

2. These codes are, 1st. Code Civil , 
which is divided into three books ; book 1, 
treats of persons, and of the enjoyment and 
privation of civil rights ; book 2, of property 
and its different modifications; book 3, of 
the different ways of acquiring property 
One of the most perspicuous and able corn 
mentators on this code is Toullier, fre 
quently cited in this work. 

3. —2d. Code de procedure civille , which 
is divided into two parts. Part 1, is divided 
into five books ; 1. of justices of the peace; 
2. of inferior tribunals; 3. of royal courts; 

4. of extraordinary means of proceeding; 

5. of execution and judgment. Part 2, is 
divided into three books ; 1. of tender and 
consignation ; 2. of process in relation to the 
opening of a succession ; 8. of arbitration. 

4. —3 d. Code de Commerce , in four 
books; 1. of commerce in general ; 2. of 
maritime commerce ; 3. of failures and 
bankruptcy ; 4. of commercial jurisdiction. 
Pardessus is one of the ablest commentators 
on this code. 

5. —4th. Code d'Instructions Criminelle y 
in two books ; 1. of judiciary police, and its 
officers ; 2. of the administration of justice 

6 . —5th. Code Penal , in four books ; 1. 
of punishment in criminal and correctional 
cases, and their effects ; 2. of the persons 
punishable, excusable or responsible, for 
their crimes or misdemeanors; 3. of crimes, 
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misdemeanors, (delits,) and their punish-' 
aicnt ; 4. of contraventions of police, and 
their punishment. For the history of these 
codes, vide Mori. Hop. h. t.; Motifs, Rap¬ 
ports, Opinions et Diseours sur les Codes; 
En eye lop. Amor. h. t. I 

7. llenrion do Panscy, late a president 
of the Court of Cassation, remarks in refer¬ 
ence to these codes:—“ In the midst of 
the innovations of these later times, a 
system of uniformity has suddenly engrossed 
all minds, and we have had imposed upon 
us the same weights, the same measures, 
the same laws, civil, criminal, rural and 
commercial. These new codes, like every¬ 
thing which comes from the hand of man, 
have imperfections and obscurities. The 
administration of them is committed to 
nearlv thirty sovereign courts and a multi- 

mf mf •> 

tude of petty tribunals, composed of only 
three judges, and yet are invested with the 
right of determining in the last resort, under 
many circumstances. Each tribunal, the 
natural interpreter of these laws, applies 
them according to its own view, and the 
new codes were scarcely in operation before 
this beautiful system of uniformity became 
nothing more than a vain theory. Authorite 
Judiciaire, e. 31, s. 10. 

Cook Henri. A digest of the laws of 
llayti, enacted by Henri, king of Hayti. It 
is based upon the Code Napoleon, but not 
servilely copied. It is said to be judiciously 
adapted to the situation of Hayti. A col¬ 
lection of laws made by order of Henry III. 
of France, is also known by the name of 
Code Henri . ! 

Code J ustinian, civil law. A collection 
of the constitutions of the emperors, from 
Adrian to Justinian ; the greater part of 
those from Adrian to Constantine are mere 
rescripts; those from Constantine to Jus¬ 
tinian are edicts or laws, properly speaking. 

*2. The code is divided into twelve books, 
which are subdivided into titles, in which 
the constitutions are collected under proper 
Leals. They are placed in chronological 
order, but often disjointed. At the head 
of each constitution is placed the name of 
the emperor who is the author, and that of 
the person to whom it is addressed. The 
date is at the end. Several of these con¬ 
stitutions, which were formerly in the code, 
were lost, it is supposed by the neglect of 
copyists. Some of them have been restored 
by modem authors, among whom may be 
mentioned Charondas, Cugas, and Contius, 
who translated them from Greek versions. 


Code of Louisiana. In 1822, Peter 
Perbigny, Edward Livingston, and Moreau 
Lislct, were selected by the legislature to 
revise and amend the civil code, and to add 
to it such laws still in force as were not in¬ 
cluded therein. They were authorized to 
add a system of commercial law, and a code 
of practice. The code they prepared having 
been adopted, was promulgated in 1824, 
under the title of the “ Civil Code of the 
State of Louisiana.” 

2 . The code is based on the Code 
Napoleon, with proper and judicious modi¬ 
fications, suitable for the state of Louisiana. 
It is composed of three books : 1. the first 
treats of persons ; 2. the second of things, 
and of the different modifications of pro¬ 
perty ; 3. and the third of the different 
modes of acquiring the property of things. 
It contains 3522 articles, numbered from 
the beginning, for the convenience of 
reference. 

3. This code, it is said, contains many 
inaccurate definitions. The legislature 
modified and changed many of the provi¬ 
sions relating to the positive legislation, but 
adopted the definitions and abstract doc¬ 
trines of the code without material altera¬ 
tions. From this circumstance, as well as 
from the inherent difficulty of the subject, 
the positive provisions of the code arc often 
at variance with the theoretical part, which 
was intended to elucidate them. 13 L. It. 
237. 

4. This code went into operation on the 

20th day of May, 1825. 11 L. It. CO. It 

is in both the French and English lan¬ 
guages; and in construing it, it is a'rule 
that when the expressions used in the 
French text of the code are more compre¬ 
hensive than those used in English, or vice 
versa , the more enlarged sense will be 
taken, as thus full effect will be given to 
both clauses. 2 N. S. 582. 

Code Napoleon. The Code Civil of 
France, enacted into law during the reign 
of Napoleon, bore his name until the resto¬ 
ration of the Rourbons, when it was deprived 
of that name, and is now cited Code Civil. 

! Code Papipjan. The name of a collec¬ 
tion of the Roman laws, promulgated by 
, Romulus, Numa, and other kings who go- 
; verned Rome till the time of Tarquin, the 
Proud. It was so called in honor of Sextus 
Paperius, the compiler. Dig. 1, 2, 2. 

Code Prussian. Allgcmeines Landrecht. 
This code is also known by the name of 
I Codex Fredericianusy or Frederician code 
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It was cotnpiled by order of Frederic II., 
by the minister of justice, Samuel V. Coc- 
ceji, who completed a part of it before his 
death, in 1755. In 1780, the work was 
renewed under the superintendence of 
the minister Yon Carmer, and prosecuted 
with unceasing activity, and was published 
from 1784 to 1788, in six parts. The 
opinions of those who understood the sub¬ 
ject were requested, and prizes, offered on 
the best commentaries on it; and the whole 
was completed in June, 1791, under the 
title u General Prussian Code.’ 5 

Code Tiieodosian. This code, which 
originated in the eastern empire, was adopted 
in the western empire towards its decline. 
It is a collection of the legislation of the 
Christian emperors, from and including Con¬ 
stantine to Theodosius, the Younger; it is 
composed of sixteen books, the edicts, acts, 
rescripts, and ordinances of the two empires, 
that of the east and that of the west. 

CO-DEFENDANT. One who is made 
defendant in an action with another person. 

CODEX. Literally, a volume or roll. 
It is particularly applied to the volume of 
the civil law, collected by the emperor Jus¬ 
tinian, from all pleas and answers of the 
ancient lawyers, which were in loose scrolls 
or sheets of parchment. These he com¬ 
piled into a book which goes by the name 
of Codex. 

CODICIL, devises . An addition or sup¬ 
plement to a will; it must be executed with 
the same solemnities. A codicil is a part 
of the will, the two instruments making but 
one will. 4 Bro. C. C. 55 ; 2 Yes. sen. 
242; 4 Yes. 610 ; 2 Ridgw. Irish P. C. 
11, 43. 

2. There may be several codicils to 
one will, and the whole will be taken as 
one : the codicil does not, consequently, re¬ 
voke the will further than it is in opposition 
to some of its particular dispositions, unless 
there be express words of revocation. 8 
Cowcn, Rep. 56. 

3. Formerly, the difference between a 
will and a codicil consisted in this, that in 
the former an executor was named, while in 
the latter none was appointed. Swinb.part 
1, s. 5, pi. 2 ; Godolph. Leg. part 1, c. 6, 
s. 2. This is the distinction of the civil 
law, and adopted "by the canon law. Yide 
Williams on Wills, ch. 2; Rob. on Wills, 
154, n, 388, 476; Lovelass on Wills, 185, 
289; 4 Kent, Com. 516 ; 1 Yes. jr. 407, 
497; 3 Yes. jr. 110; 4 Yes. jr. 610 j 1 
Supp. to Yes. jr. 116, 140. 


4. Codicils were chiefly intended to 
mitigate the strictness of the ancient Roman 
law, which required that a will should be 
attested by seven Roman citizens, omni 
exceptione majores. A legacy could be 
bequeathed, but the heir could not be 
appointed by codicil, though lie might be 
made heir indirectly by way of fidei commis- 
sum. 

5. Codicils owe their origin to the fol¬ 
lowing circumstances. Lucius Lentulus 
dying in Africa, left codicils, confirmed by 
anticipation in a will of former date, and in 
those codicils requested the emperor Au¬ 
gustus, by way of fidei commissum, or trust, 
to do something therein expressed. The 
emperor carried this will into effect, and the 
daughter of Lentulus paid legacies which 
she would not otherwise have been legally 
bound to pay. Other persons made similar 
fidei commissa, and then the emperor, by 
the advice of learned men whom he con¬ 
sulted, sanctioned the making of codicils, 
and thus they became clothed with legal 
authority. Inst. 2, 25; Bowy. Com. 155, 
156. 

6 . The form of devising by codicil is 
abolished in Louisiana; Code, 1563: and 
whether the disposition of the property be 
made by testament, under this title, or un¬ 
der that of institution of heir, of legacy, 
codicil, donation mortis causa, or under any 
other name indicating the last will, pro¬ 
vided it be clothed with the forms required 
for the validity of a testament, it is, as far 
as form is concerned, to be considered a 
testament.- Ib. Yide 1 Brown’s Civil Law, 
292; Domat, Lois Civ. liv. 4, t. 1, s. 1; 
Le£ons Element, du Dr. Civ. Rom. tit. 25. 

COERCION, • criminal law , contracts. 
Constraint; compulsion ; force. 

2. It is positive or presumed. 1. Posi¬ 
tive or direct coercion takes place when a 
man is by physical force compelled to do 
an act contrary to his -will: for example, 
when a man falls into the hands of the ene¬ 
mies of his country, and they compel him, 
by a just fear of death, to fight against it. 

3. —2. It i6 presumed where a person is 
legally under subjection to another, and is 
induced, in consequence of such subjection, 
to do an act contrary to his will. A mar¬ 
ried woman, for example, is legally under 
the subjection of her husband, and if in hip 
company she commit a crime or offence, not 
malum in se 9 (except the offence of keeping 
a bawdy-house, in which case she is con 
sidered by the policy of the law as a prin- 
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ctpal,) she is presumed to act under this 
coercion. 

4. As will (q. v.) is necessary to the 
commission of a crime, or the making of a 
contract, a person coerced into cither, has 
no will on the subject, and is not responsible. 
Vide 11 oscoo's Or. Ev. 785, and the cases 
there cited : 2 Stark. Ev. 705, as to what 
will amount to coercion in criminal cases. 

CO-EXKCl TOR. One who is executor 
with another. 

2. In general, the rights and duties of. 
co-cxeeiitors are equal. 

OOONATION, civil law . Signifies gene¬ 
rally the kindred which exists between two 
persons who arc united by tics of blood or 
family, or both. 

2 . Cognation is of three kinds : natural, 
civil, or mixed. Natural cognation is that 
which is alone formed by tics of blood ; 
such is the kindred of those who owe their 
origin to an illicit connexion, either in re¬ 
lation to their ascendants or collaterals. 

3. Civil cognation is that which pro¬ 
ceeds alone from the ties of families, as the 
kindred between the adopted father and the 
adopted child. 

4. Mixed cognation is that which unites 
at the same time the ties of blood and family, 
as that which exists between brothers, the 
issue of the same lawful marriage. Inst. 3, 
6 : Dig. 38, 10. 

COGNATI, cognates. This term occurs 
frequently in the Roman civil law, and de¬ 
notes collateral heirs through females. It 
is not used in the civil law as it now prevails 
in France. In the common law it has no 
technical sense, but as a word of discourse 
in English it signifies, generally, allied by 
blood, related in origin, of the same family. 
See Vicat, ad verb.; also,Biret’sVocabulaire. 

COGNISANCE, pleading. Where the 
defendant in an action of replevin (not be¬ 
ing entitled to the distress or goods which 
are the subject of the replevin) acknow¬ 
ledges the taking of the distress, and insists 
that such taking was legal, not because be 
himself had a right to distrain on his own 
account, but because he made the distress 
by the command of another, who had a right 
to distrain on the goods which are the sub¬ 
ject of the suit. Lawes on PI. 35, 36 ; 
4 Bouv. Inst. n. 3571. 

Cognisance, practice. Sometimes signi¬ 
fies jurisdiction and judicial power, and 
sometimes the hearing of a matter judicially. 
It is a term used in the acknowledgment 
of a fine. See Vaughan’s Rep. 207. 


Cognisance of pleas, Eng.* law. A 
privilege granted by the king to a city or. 
town, to hold pleas within the same ; and 
when any one is impleaded in the.courts at 
Westminster, the owner of the franchise may 
demand cognisance of the plea. T. de la 
Ley. 

COGN1 SEE. lie to whom a fine of 
lands, Ac. is acknowledged. See Cognisor. 

COGNISOR, English law. One who 
passes or acknowledges a fine of lands or 
tenements to another, in distinction from 
the cog7iisee, to whom the fine of the lands, 
&c. is acknowledged. 

C0GN1T10N1BUS ADM1TTENDIS, 
English law , practice. A writ to a justice 
or other person, who has power to take a 
fine, and having taken the acknowledgment 
of a fine, delays to certify it in the court 
of common pleas, requiring him to do it. 
Crabbe’s Tech. Diet. 

. COGNOMEN. A Latin word, which 
signifies a family name. The pr(Bnomen 
among the Romans distinguished the per¬ 
son,—the nomen , the gens, or all the kin¬ 
dred descended from a remote common 
stock through males,—while the cognomen 
denoted the particular family. The agnomen 
was added on account of some particular 
event, as a further distinction. Thus, in the 
designation Publius Cornelius Scipio African- 
us, Publius is the pracnomen, Cornelius is the 
nomen, Scipio the cognomen, and Africanus 
the agnomen; Vicat. These several terms 
occur frequently in the Roman laws. See 
Cas. temp. Ilardw. 286; 1 Tayl. 148. Seo 
Name; Surname. 

COGNOVIT, conir.ypleading. A written 
confession of an action by a defendant, sub¬ 
scribed but not sealed, and authorizing the 
plaintiff to sign judgment and issue execu¬ 
tion, usually for a sum named. 

2. It is given after the action is brought 
to save expense. 

3. It differs from a warrant of attorney, 
which is given before the commencement 
of any action, and is under seal. A cogno¬ 
vit actionem is an acknowledgment and con¬ 
fession of the plaintiff’s cause of action 
against the defendant to be just and true. 
Vide 3 Ch. Pr. 664 ; 3 Bouv. Inst. n. 3299. 

COHABITATION. Living together. 

2. The law presumes that husband and 
wife cohabit, even after a voluntary separa¬ 
tion has taken place between them : but 
where there has been a divorce a mensa et 
thoroy or a sentence of separation, the pre- 
' sumption then arises that they have obeyed 
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the sentence or. decree, and do not live 
together. 

3. A criminal cohabitation will not be 
presumed by the proof of a single act of 
criminal intercourse between a man and 
woman not married. 10 Mass. R. 153. 

4. When a woman is proved to cohabit 
with a man and to assume his name with 
his consent, he will generally be responsible 
for her debts as if she had been his wife; 
2 Esp. R. 037 ; 1 Campb. R. 245 ; this be¬ 
ing presumptive evidence of marriage ; B. 
N. P. 114; but this liability' will continue 
only while they live together, unless she is 
actually his wife. 4 Campb. R. 215. 

5. In civil actions for criminal conversa¬ 
tion with the plaintiff’s wife, after the hus¬ 
band and wife have separated, the plaintiff 
will not in general be entitled to recover. 

1 Esp. R. 16 : S. C- 5 T. R. 357 ; Peake’s 
Cas. 7, 39 ; sed vide G East, 248 ; 4 Esp. 39. 

CO-HEIR. One of several men among 
whom an inheritance is to be divided. 

CO-IIEIRESS. A woman who inherits 
an estate in common with other women. A 
joint heiress. 

COIF. A head-dress. In England there 
are certain serjeants at latv, who are called 
serjeants of the coif, from the lawn coif 
they wear on their heads under their thin 
caps when they are admitted to that order. 

COIN, commerce,) contracts . A piece 
of gold, silver or other metal stamped by 
authority of the government, in order to 
determine its value, commonly called mo¬ 
ney. Co. Litt. 207 ; Ruthcrf. Inst. 123. 
For the different kinds of coins of the Uni¬ 
ted States, see article Money . As to the 
value of foreign coins, see article Foreign 
Coins . 

COLLATERAL, collateralis . From la- 
tus , a side; that which is sideways, and not 
direct. 

Collateral assurance, contracts . 
That which, is made over and above the 
deed itself. 

Collateral facts, evidence . Facts 
unconnected with the issue or matter in 
dispute. 

2. As no fair and reasonable inference 
can be drawn from such facts, they are in¬ 
admissible in evidence, for at best they are 
useless, and may be mischievous, because 
they tend to distract the attention of the 
jury, and to mislead them. Stark. Ev. h. t.; 

2 Bl. Rep. 1169; 1 Stark. Ev. 40; 3 Bouv. 
Inst. n. 3087. 

3. It is frequently difficult to ascertain 


a 'priori) whether a particular fact offered 
in evidence, will, or will not clearly appeal 
to be material in the progress of the cause, 
and in such cases it is usual in practice for 
the court to give credit to the assertion of the 
counsel who tenders such evidence, that the 
facts will turn out to be material; but this is 
always within the sound discretion of the 
court. It is the duty of the counsel, how¬ 
ever, to offer evidence, if possible, in sucli 
order that each part of it will appear to 
be pertinent and proper at the time it is 
offered ; and it is expedient to do so, as this 
method tends to the success of a good 
cause. 

4. When a witness is cross-examined 
as to collateral facts, the party cross-ex¬ 
amining will be bound by the answer, and 
he cannot, in general, contradict him by 
another witness. Rose. Ev. 139. 

Collateral issue, practice , pleading . 
Where a criminal convict pleads any matter, 
allowed by law, in bar of execution; as preg¬ 
nancy, a pardon, and the like. 

Collateral kinsmen, descent , distribu¬ 
tion . Those who descend from one and the 
same common ancestor, but not from one 
another; thus brothers and sisters are col¬ 
lateral to each other; the uncle and the 
nephew are collateral kinsmen, and cousins 
are the same. The term collateral is used 
in opposition to the phrase lineal kinsmen . 
(q. v.) 

Collateral securitt, contracts . A 
separate obligation attached to another con¬ 
tract, to guaranty its performance. By this 
term is also meant the transfer of property 
or of other contracts to insure the perform¬ 
ance of a principal engagement. The pro¬ 
perty or securities thus conveyed are also 
called collateral securities. 1 Pow. Mortg. 
393; 2 Id. 666, n. 871 ; 3 Id. 944, 1001. 

Collateral warrants, contracts , de¬ 
scent . Where the heir’s title to the land 
neither was, nor could have been, derived 
from the warranting ancestor; and yet 
barred the heir from ever claiming the 
land, and also imposed upon him the same 
obligation of giving the warrantee other 
lands, in case of eviction, as if the warranty 
were lineal, provided the heir had assets. 
4 Cruise, Real Prop. 436. 

2. The doctrine of collateral warranty, 
is, according to Justice Story, one of the 
most unjust, oppressive and indefensible, in 
the whole ■ range of the common law. 1 
Sumn. R. 262. 

3. By the statute of 4 & 5 Anne, o. 16, 
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^ 21, all collateral warranties of any land 
to be made after a certain day, by any an¬ 
cestor who has no estate of inheritance in 
possession in the same, were made void 
against the heir. This statute has been 
reenacted in New York; 4 Kent, Com. 
460, 3d ed.; and in New Jersey. 3 Halst. 
R. 106. It has been adopted and is in 
force in Rhode Island ; 1 Sumn. R. 235 ; 
and in Pel a ware. Ilarring. R. 50. In Ken¬ 
tucky and Virginia, it seems that collateral 
warranty binds the heir to the extent of 
assets descended. 1 Dana, R. 59. In Penn¬ 
sylvania, collateral warranty of the ances¬ 
tor, with sufficient real assets descending to 
the heirs, bars them from recovering the 
lands warranted. 4 Pall. R. 168 ; 2 Yeates, 
R. 509 ; 9 S. & R. 275. See 1 Sumn. 262 : 

3 Halst. 106 : Harring. 50 ; 3 Rand. 549; 

9 S. & R. 275; 4 Pall. 168; 2 Yeates, 

COLLATIO BONORUM, descent, dis¬ 
tribution,. Where a portion or money ad¬ 
vanced to a son or daughter, is brought 
into hotchpot, in order to have an equal 
distributive share of the ancestor’s personal 
estate. The same rule obtains in the civil 
law. Civil Code of Louis. 1305 ; Piot. de Jur. 
mot Collation ; Merlin Rep. mot Collation. 

COLLATION, descents . A term used in 
the laws of Louisiana. Collation of goods 
is the supposed or real return to the mass 
of the succession, which an heir makes of 
the property he received in advance of 
his share or otherwise, in order that such 
property may be divided, together with the 
other effects of the succession. Civil Code 
of Lo. art. 1305. 

2. As the object of collation is to equal¬ 
ize the heirs, it follows that those things are 
excluded from collation, which the heir ac¬ 
quired by an onerous title from the ancestor ; 
that is, where he gave a valuable considera¬ 
tion for them. And upon the same princi¬ 
ple, if a eo-heir claims no share of the 
estate, be is not bound to collate. Qui non 
vult hereditatem, non cogitur ad collationem . 
See Id. art. 1305 to 1367 ; and Hotchpot . 

Collation, eccl, law, The act by which 
the bishop, who has the bestowing of a bene- 
fice, gives it to an incumbent. T. L. 

Collation, practice. The comparison of 
a copy with its original, in order to ascertain 
its correctness and conformity; the report 
of the officer who made the comparison, is 
iilso called a collation. 

Collation of seals. Where, on the 
same label, one seal was set on the back or 
Vol. L—Q 
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reverse of the other, this was said to he a 
collation of seals. Jacob. L. P. h. t. 

COLLECTOR, officer. Ono appointed 
to receive taxes or other imposiiions; as 
collector of taxes ; collector of militia fines, 
&c. A collector is also a person appointed 
by a private person to collect the credits 
due him. Mete. & Perk. Pig. h. t. 

Collectors of the cusTOiMS. Officers 
of the United States, appointed for the term 
of four years, but removable at the pleasure 
of the president. Act of May 15, 1820, 
sect. 1, 3 Story’s IT. S. Laws, 1790. 

2. The duties of a collector of customs 
are described in general terrusj as follows : 
M He shall receive all reports, manifests and 
documents, to he made or exhibited on the 
entry of any ship or vessel, according to the 
regulations of this act; shall record in books 
to be kept for the purpose, all manifests ; 
shall receive the entries, of all ships or 
vessels, and of the goods, ‘wares and mer¬ 
chandise imported in them; shall, together 
with the naval officer, where thero is one, 
or alone, where there is none, estimate the 
amount of duties payable thereupon, en¬ 
dorsing the said amounts upon the respective 
entries; shall receive all moneys paid for 
duties, and shall take bonds, for securing 
the payment thereof; shall grant all per¬ 
mits for the unlading and delivery of goods i 
shall, with the approbation of the principal 
officer of the treasury department, employ 
proper persons as weighers, gaugers, mea¬ 
surers and inspectors, at the several ports 
within his district; and also, with the like 
approbation, provide, at the public expense, 
storehouses for the safe keeping of goods, 
and such scales, weights and measures, as 
may be necessary.” Act of March 2,1799, 
8. 21, 1 Story, U. S. Laws, 590. Vide, 
for other duties of collectors, 1 Story, U. 
S. Jjaws, 592, 612, 620, 632, 659, and vol. 
3, 1650, 1697, 1759, 1761, 1791, 1811, 
1848, 1854; 10 Wheat. 246. 

COLLEGE. A civil corporation, society 
or company, authorized by law, having in 
general a literary object. In some countries 
by college is understood the union of cer¬ 
tain voters in one body ; such bodies arc 
called electoral colleges ; as, the college of 
electors or their deputies to the diet of 
Ratisbon ; the college of cardinals. The 
term is used in the United States; as, the 
college of electors of president and vice- 
president of the United States. Act of 
Congress of January 23, 1845. 

COLLISION, maritime law . It takes 
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place when two ships or other vessels run 
foul of each other, or when one runs foul 
of the other. In such cases there is almost 
always a damage incurred. 

2. There are four possibilities under 
which an accident of this sort may occur. 
1. It may happen without blame being im¬ 
putable to either party, as when the loss is 
occasioned by a storm, or any other vis ma¬ 
jor; in that case the loss must be borne by 
the party on whom it happens to light, the 
other not being responsible to him in any 
degree. 

3. —2. Both parties may be to blame, as 
when there has been a want of due diligence 
or of skill on both sides ; in such cases, the 
loss must be apportioned between them, as 
having been occasioned by the fault of both 
of them. 6 Whart. R. 311. 

4. —3. The suffering party may have been 
the cause of the injury, then he must bear 
the loss. 

5. —4. It may have been the fault of the 
ship which ran down the other ; in this case 
the injured party would be entitled to an en¬ 
tire compensation from the other. 2 Dod¬ 
son’s Rep. 83,85 ; 3 Ilagg. Adm. R. 320 ; 1 
How. S. C. R. 89. The same rule is ap¬ 
plied to steamers. Id. 414. 

6. —5. Another case has been put, name¬ 
ly, when there has been some fault or ne¬ 
glect, but on which side the blame lies is 
uncertain. In this case, it does not appear 
to be settled whether the loss shall be ap¬ 
portioned or borne by the suffering party; 
opinions on this subject are divided. 

7. A.collision between two ships on the 
high seas, whether it be the result of acci¬ 
dent or negligence, is, in all cases, to be 
deemed a peril of the seas within the mean¬ 
ing of a policy of insurance. 2 Story, R. 
176; 3 Sumn. R. 389. 

Vide, generally, Story, Bailm. § C07 to 
612; Marsh. Ins. B. 1, c. 12, s. 2 ; Wesk. 
Ins. art. Running Foul; Jacobsen’s Sea 
Laws, B. 4, c. 1: 4 Taunt.. 126 ; 2 Chit. Pr. 
513, 535 ; Code de Com. art. 407 ; Boulay- 
Paty, Cours de Dr. Commercial, tit. 12, 
s. 6 ; Pard. n. 652 to 654 ; Pothier, Avaries, 
n. 155 ; 1 Emerig. Assur. ch. 12, § 14. 

COLLISTRIGIUM. The pillory. 

COLLOCATION, French law . The act 
by whieh the creditors of an estate are ar¬ 
ranged in the order in which they are to be 
paid according to law. The order in which 
the creditors are placed, is also called col¬ 
location. Merl. R6p. h. t. Vide Mar- 
t hailing Assets . ' 


COLLOQUIUM, pleading . A discourse; 
a conversation or conference. 

2. In actions of slander, it is generally 
true that an action does not lie for words, 
on account of their being merely disgrace¬ 
ful to a person in his office, profession or 
trade ; unless it be averred, that at the time 
of publishing the words, there was a collo¬ 
quium concerning the office, profession or 
trade of the plaintiff. 

3. In its technical sense, the term collo¬ 
quium signifies an averment in a declaration 
that there was a conversation or discourse 
on the part of the defendant, which connects 
the slander with the office, profession or 
trade of the plaintiff; and this colloquium 
must extend to the whole of the prefatory 
matter to render the words actionable. 3 
Bulst. 83. Vide Bac. Ab. Slander, S, n. 3 ; 
Dane’s Ab. Index, h. t.; Com. Dig. Action 
upon the case for Defamation, G 7, 8, &c.; 
Stark, on Sland. 290, et scq. 

COLLUSION, fraud. An agreement 
between two or more persons, to defraud a 
person of his rights by the forms of law, or 
to obtain an object forbidden by law; as, 
for example, where the husband and wife 
collude to obtain a divorce for a cause not 
authorized by law. It is nearly synony¬ 
mous with covin . (q. v.) 

2. Collusion and fraud of every kind 
vitiate all acts which are infected with them, 
and render them void. Vide Shelf, on Mar. 
& Div. 415, 450; 3 Ilagg. Eccl. R. 130, 
133; 2 Greenl. Ev. § 51; Bousq. Diet, de 
Dr. mot Abordage. 

COLONEL. An officer in the army, 
next below a brigadier general, bears this 
title. 

COLONY. A union of citizens or sub¬ 
jects who have left their country to people 
another, and remain subject to the mother 
country. 3 W. C. C. R. 287. The coun¬ 
try occupied by the colonists is also called 
a colony. A colony differs from a posses¬ 
sion, or a dependency, (q. v.) For a his¬ 
tory of the American colonies, the reader is 
referred to Story on the Constitution, book 
I.; 1 Kent, Com. 77 to 80; 1 Dane’s Ab. 
Index, h. t. 

COLOR, pleading. It is of two kinds, 
namely, express color, and implied color. 

2. Express color. This is defined to be 
a feigned matter, pleaded by the defendant, 
in an action of trespass, from which the 
plaintiff seems to have a good cause of ac¬ 
tion, whereas he has in truth only an ap¬ 
pearance or color of cause. The practice 
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of giving express color in pleas, obtained in 
the mixed actions of assize, the writ of entry 
in the nature of assize, as well as in the per¬ 
sonal action of trespass. Steph. on Plead. 
230 ; Bac. Ah. Trespass, I 4. 

3. It is a general rule in pleading that 
no man shall be allowed to plead specially 
such plea as amounts to the general issue, 
or a total denial of the charges contained in 
the declaration, and must in such cases plead 
the general issue in terms, b} 7 which the 
whole question is referred to the jury ; yet, 
if the defendant in an action of trespass, be 
desirous to refer the validity of his title to 
the court, rather than to the jury, he may 
in his plea state his title specially, by ex¬ 
pressly giving color of title to the plaintiff, 
or supposing him to have an appearance 
of title, bad indeed in point of law, but of 
which the jury are not competent judges. 
3 Bl. Com. 309. Suppose, for example, 
that the plaintiff was in wrongful possession 
of the close, without any further appearance 
of title than the possession itself, at the time 
of the trespass alleged, and that the defend¬ 
ants entered upon him in assertion of their 
title; but being unable to set forth this 
title in the pleading, in consequence of the 
objection that would arise for want of color, 
are driven to plead the general issue of not 
guilty. By this plea an issue is produced 
whether the defendants are guilty or not of 
the trespass ; but upon the trial of the issue, 
it will be found that the question turns en¬ 
tirely upon a construction of law. The 
defendants say they are not guilty of the 
trespasses, because they are not guilty of 
breaking the close of the plaintiff , as alleged 
in the declaration ; and that they are not 
guilty of breaking the close of the plaintiff, 
because they themselves had the property 
in that close ; and their title is this, that the 
father of one of the defendants being seised 
of the close in fee, gave it in tail to his 
eldest son, remainder in tail to one of the 
defendants; the eldest son was disseised, 
but made continual claim till the death of 
the disseisor * after whose death, the descent 
being cast upon the heir, the disseisee 
entered upon the heir, and afterwards died, 
when the remainder took effect in the said 
defendant who demised to the other defend¬ 
ant. Now, this title involves a legal question; 
namely, whether continual claim will not 
preserve the right of entry in the disseisee, 
notwithstanding a descent cast on the heir of 
the disseisor. (See as to this point, Con¬ 
tinual Claim.) The issue however is merely 


not guilty, and this is triable by jury ; and 
the effect, therefore, would be, that a juYy 
would have to decide this question of law, 
subject to the direction upon it, which they 
would receive from the cqurt. But, let it 
be supposed that the defendants, in a view 
to the more satisfactory decision of the 
question, wish to bring it under the con¬ 
sideration of the court in bank, rather than 
have it referred to a jury. If they have 
any means of setting fortli their title spi cially 
in the plea, the object will be attained ; for 
then the plaintiff, if disposed to question the 
sufficiency of the title, may demur to the 
plea, and thus refer the question to the de¬ 
cision of the judges. But such plea if 
pleaded simply, according to the state of the 
fact, would be informal for want of color; 
and hence arises a difficulty. 

4. The pleaders of former days, con¬ 
trived to overcome this difficulty in the 
following singular manner. In such case 
as that supposed, the pica wap ting implied 
color, they gave in lieu of it an express one, 
by inserting a fictitious allegation of some 
colorable title in the plaintiff, which they, at 
the same time avoided by the preferable 
title of the defendant. Sec Steph. PI. 225 , 
Brown’s Entr. 343, for a form of the plea. 
Plowd. Rep. 22, b. 

5. Formerly various suggestions of ap¬ 
parent right, might be adopted according to 
the fancy of the pleader ; and though the 
same latitude is, perhaps, still available, yet, 
in practice, it is unusual to resort to any 
except certain known fictions, which long 
usage has applied to the particular case ; 
for example, in trespass to land, tlie color 
universally given is that of a defective 
charter of the demise. 

See, in general, 2 Saund. 410; 10 Co 
88 ; Cro. Eliz. 76; 1 East, 215 ; Doct. PI 
17 ; Doct. & Stud. lib. 2, c. 53 ; Bac. Abr. 
Pleas, I 8 ; Trespass, 14 ; 1 Chit. PI. 500 , 
Steph. on PI. 220. 

6. Implied color. That in pleading 
whioh admits, by implication, an apparent 
right in the opposite party, and avoids it by 
pleading some new matter by which that 
apparent right is defeated. Steph. PI. 225. 

7. It is a rule that every pleading by 
way of confession and avoidance, must give 
color; that is, it must admit an apparent 
right in the opposite party, and rely, there¬ 
fore, on some new matter by which that J 
apparent right is defeated. For example, 
where the defendant pleads a release to an 
action for breach of covenant, the tendency 
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of the plea is to admit an apparent right in 
the plaintiff, namely, that the defendant did, 
aa alleged in the declaration, execute the 
deed,*" and break the covenant therein con¬ 
tained, and would therefore, prima facie, be 
liable on that ground ; but shows new matter 
not before disclosed, by which that apparent 
right is done away, namely, that the plain- 
.tiff executed to him a release. Again, if 
the plaintiff reply that such release was ob¬ 
tained by d.uress, in his replication, he 
impliedly admits that the defendant has, 
prima facie, a good defence, namely, that 
such release was executed as alleged in the 
jplea; and that the . defendant therefore 
would be discharged : but relies on new 
matter by which the plea is avoided, name¬ 
ly, that the release was obtained by duress. 
The plea, in this ease, therefore, gives color 
to the declaration, and the replication, to 
the plea. But let it be supposed that the 
plaintiff has replied, that the .release was 
executed by him, b»t to another person^and 
not to the defendant ; this would be an in¬ 
formal replication wanting colon; because, 
if the release were not to the defendant, 
there would not exist even an apparent de¬ 
fence, requiring the allegation of new matter 
to avoid it, and the pica might be sufficiently 
answered by a traverse, denying that the 
deed stated in the pica, is the dccH of the 
plaintiff. See Steph. PL 220 ; 1 Chit. PL 
498 ; Lawes, Civ. PL 126 ; Arch. PL 211; 
Poet. PL 17 ; 4 Vin. Abr. 552 ; Bac. Abr. 
Pleas, &c. I 8 ; Com. Dig. Pleader, 3 M 
40, 3 M 41. See an example of givingcolor 
in pleading in the Roman law, Inst. lib. 4, 
tit. 14, De rcplicationibus. 

Color of office, criminal law. A wrong 
committed by an officer under the pretended 
authority of his office ; in some cases the act 
amounts to a misdemeanor, and the party 
may then be indicted. In other cases, the 
remedy to redress the wrong is by an 
action. 

XOLT. An animal of the horse species, 
^whether male or female, not more than four 
years old. Russ. & Ry. 416. 

COMBAT, Eng. law. The form of a 
forcible encounter between* two or more 
persons or bodies of mep an engagement or 
hat tip. A duel. * 

COMBINATION. A union of different 
things.- A* patent may bp taken out for a 
new combination of existing machinery, or 
machines. See 2 Mason, 112and Com¬ 
position pf matter . 

2. By combination is understood, in a 


| bad sense, a union of men for the purpose 
of violating the law. 

COMBIJSTIO POMORUM. Burning 
of houses ; arson . Vide 4 Bl. Com. 372. 

COMES, pleading . In a plea, the de¬ 
fendant says, “And the said C D, by E F, 
his attorney, comes, and defends, &c. The 
word comes, venit, expresses the appearance 
of the defendant in court. It is taken from 
the style of the entry of the proceedings on the 
record, and formed no part of the viva voce 
pleading. It is, accordingly, not considered 
as, in strictness, constituting a part of the 
plea. 1 Chit. PL 411; Steph. PL 432. 

Comes, offices . A Count. An officer 
during the middle ages, who possessed civil 
and military authority. Sav. Dr. Rom. Moy. 
age, n. 80. 

2. Vice-comes , the Latin name for sheriff, 
was originally the lieutenant of the comes . 

COM1TATUS. A county. Most of the 
states are divided into counties; some, as 
Louisiana, arc divided into parishes. 

COMITES. Persons who arc attached 
to a public minister, are so called. As to 
their privileges, see 1 Dali. 117 ; Baldw. 
240 ; and Jlmbassador . 

COMITY. Courtesy; a disposition to 
accomodate. 

2. Courts of justice in one state will, 
out of comity, enforce the laws of another 
state, when by such enforcement they will 
not violate their laws or inflict an injury 
on some one of their own citizens ; as, for 
example, the discharge of a debtor under 
the insolvent laws of one state, will bo 
respected in another state, where there 
is a reciprocity in this respect. 

3. It is a general rule that the munici¬ 
pal laws of a country do not extend beyond 
its limits, and cannot be enforced in another, 
except on the principle of comity. But 
wffien those laws clash and interfere with the 
rights of citizens, or the laws of the coun¬ 
tries where the parties to the contract seek 
to enforce it, as one or the other must give 
way, those prevailing where the relief is 
sought must have the.preference. 2 Mart. 
Lo. Rep. N. S. 93 ; S. C. 2 Harr. Cond. Lo. 
Rep. 606, 609; 2 B. & C. 448, 471; 6 
Binn. 353: 5 Crunch, 299; 2 Mass. 84 ; 

6 Mass. 358; 7 Mart. Lo. R. 318. See 
Conflict of Laws; Lex loci contractus . 

COMMAND. This word has several 
meanings. 1. It signifies an order; an 
apprentice is bound to obey the lawful com¬ 
mand of his master ; a constable may com¬ 
mand rioters to keep the peace. 2. Ho 
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who commands another to do an unlawful whom he makes the advance of capital, a 
act, is accessary to it. 3 Inst. 51, 57 ; 2 partner in commendam. Civ. Code of Lo. 
Inst- 182; 1 llayw. 4. 3. Command is art. 2811. 

also equivalent to deputation or voluntary COMMEND AT ARY. A person who 
substitution: as, when a master employs holds a church living or presentment in 
one to do a thing, he is said to have com- commendam. 

manded him to do it; and he is responsible COMMENDATION. The act of recoin- 
accordingly. Storv, Ag. § 454, note. mending, praising. A merchant who merely 

COMMENCEMENT OF A SUIT OR commends goods he offers for sale, docs not 
ACTION. The suit is considered as com- by that act warrant them, unless Chore is 
meuced from the issuing of the writ; 3 Bl. some fraud : svnplex commenaati* non 06 - 
Com. 273, 2S5 ; 7 T. R. 4; 1 Wils. 147 ; ligat. 

IS John. 14 : Dunl. Pr. 120 ; 2 Phil, Ev. COMMENDATORS, eccl. law. Secular 
05; 7 A'crm. 11 . 42G ; G Monr. R- 5GO ; persons upon whom ecclesiastical benefices 
Peck’s R. 27G ; 1 Pick. R. 202; Id. 227 ; arc bestowed, because they were commended* 
2 N. II. Rep. 36: 4 Cowen, R. 158: 8 and instructed to their oversight : they are. 
Co won, 203 ; 3 John. Cas. 133 ; 2 John, inorcly trustees. 

R. 342 ; 3 John. R. 42 ; 15 John. R. 42; COMMERCE, trade , contracts. The ex- 
17 John. R. 65; 11 John. R. 473; and if change of commodities for commodities, 
the teste or date of the writ be fictitious,' considered in a legal point of "view, it con- 
the true time of its issuing may be averred sists in the various agreements which have 
and proved, whenever the purposes of justice for their object , to facilitate, the exchange 
require it; as in cases of a plea of tender of ttoe products of the earth or industry of 
or of the statute of limitations. Bac. Ab. : man, with,an intent to realize a profit. 
Tender D ; 1 Stra. 638; Peake’s Ev. 259 ; ; Pard. Dr. Com. n. 1. In a narrower sense, 

2 Saund. 1, n. 1. In Connecticut, the commerce signifies any reciprocal agree* 
service of the writ is the commencement of ments between two persons, by which one 
the action. 1 Root, R. 487 ; 4 Conn. 149; delivers to the other a thing, which the 
6 Conn. R. 30 ; 9 Conn. R. 530 ; 7 Conn, latter accepts,~ and for which he pays a con- 
R. 558: 21 Pick. R. 241; 2 C. & M.: sideration'; if the consideration be money, 
408, 492; 1 Sim. R. 393. Vide Lis , it is called a sale ; if any other thing than 

Pendens . . j money, it is called exchange or barter. 

COMMEND AM, eccles. law . When a Domat, Dr. Pub. liv. 1, tit. 7, s. 1, n. 2. 
benefice or church living is void or vacant,' 2. Congress have power by the const! 

it is commended to the care of some suf- tution to regulate commerce with foreign 
ficient clerk to be supplied, until it can be j nations and among the several states, and 
supplied with a pastor. He to whom the ; with the Indian tribes. 1 Kent. 431 ; 
church is thus commended is said to hold Story on Const. § 1052, ct seq. The senso 
in commendam , and he is entitled to the in which the word commerce is used in 
profits of the living. Hob. 144; Latch, the constitution seems not only to iu- 
236. elude traffic, but intercourse and naviga** 

2. In Louisiana, there is a species of tion. Story, § 1057 ; 9 Wheat. 190, 191, 
limited partnership called a partnership in 215, 229; 1 Tuck. Bl. App. 249 to 252. 
commendam. It is formed by a contract, Vide 17 John. 11. 488 ; 4 John. Ch. 11. 
by which one person or partnership agrees i 150 ; 5 John. Ch. R. 300 ; 1 Halst. R. 
to furnish another person or partnership a] 285; Id. 236 ; 3 Cowen, R. 713 ; 12 Wheat, 
certain amount, either in property or money, ’ R. 419 ; 1 Brock. R. 423 ; 11 Pet. R. 102 ; 
to be employed by the person or partner-' 6 Cowen, R. 169; 3 Dana, R. 274; 6 Pet. 
ship to whom it is furnished, in his or their R. 515 ; 13 S. R. 205. 
own name or firm, on condition of receiving COMMISSARIATS. The whole body 
a share in the profits, in the proportion de- of officers who,act fn the department of tjie 
ter mined by the contract, and of being commissary, are called the commissariate. 
liable to losses and expenses, to the amount i COMMISSARY. An officer wjiose prin- 

furnished, and no more. Civ. Code of Lo. * cipal duties are to' snpply the army with 

2810. A similar partnership exists in provisions. 

France. Code de Comm. 26, 33; Sirey, i 2 . The Act of April 14, 1818, s. 6 , 
tom. 12, part 2 , p. 25. He who makes this requires that the president, by and with tho 
contract is called, in respect to those to consent, of the senate, shall appoint a com- 
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missary general with the rank, pay, and issued by a court of justice, or other coin 
emoluments of colonel of ordnance, and as petent tribunal, to authorize a person to 
many assistants, to be taken from the sub- take depositions, or do any other act by 
alterns of the line, as the service may re- authority of such court, or tribunal, is 
quire. The commissary general and his called a commission. For a form of a corn- 
assistants shall perform such duties, in the mission to take depositions, see Grcsley, 
purchasing and issuing of rations to the Eq. Ev. 72. 

armies of the United States, as the presi- Commission of lunacy. A writ issued 
dent may direct. The duties of these offi- out of chancery, or such court as may have 
cers are further detailed in the subsequent jurisdiction of the case, directed to a proper 
sections of this act, and in the Act of officer, to inquire whether a person named 
March 2, 1821. therein is a lunatic or not. 1 Bouv. Inst. 

COMMISSION, contracts, civ. law. When : n. 382, et seq. 
one undertakes, without reward, to do some- | Commission merchant. One employed 
thing for another in respect to a thing 1 to sell goods for another on commission ; 
bailed. This term is frequently used syno- a factor. lie is sometimes called a con- 
* nymously with mandate, (q. v.) Ruth. Inst, signee, (q. v.) and the goods he receives 
105 ; Halifax, Analysis of the Civil Law, are a consignment. 1 Bouv. Inst. n. 
70. If the service the party undertakes 1013. 

to perform for another is the custody of his Commission of rebellion, chan . prac. 
goods, this particular sort of commission is The name of a writ issuing out of chancery, 
called a charge. \ generally directed to four special commis- 

2. In a commission, the obligation on sioners, named by the plaintiff, commanding 

his part who undertakes it, is to transact them to attach the defendant wheresoever 
the business without wages, or any other : he may be found within the state, as a rebel 
reward, and to use the same care and dili- and contemner of the law, so as to have 
gence in it, as if it were his own. him in chancery on a certain day therein 

3. By commission is also understood an named. This writ may be issued after an 
act performed, opposed to omission, which attachment with proclamation, and a return 
is the want of performance of such an act; of non est inventus . Blake’s Ch. Pr. 102; 
as, when a nuisance is created by an act of Newl. Ch. Pr. 14. 

commission^ it may be abated without notice; COMMISSIONER, officer. One who has 
but when it arises from omission, notice to a lawful commission to execute a public 
remove it must be given before it is abated, office. In a more restricted sense it is one 
1 Chit. Pr. 711. Vid z Abatement of Nais- who is authorized to execute a particular 
ances; Branches; Trees. duty, as, commissioner of the revenue, canal 

Commission, office . Persons authorized commissioner. The term when used in this 
to act in a certain matter ; as, such a matter latter sense is not applied, for example, to 
was submitted to the commission ; there a judge. There are commissioners, too, who 
were several meetings before the coinmis- have no regular commissions, and derive 
siou. 4 B, & Cr. 850; 10 E. C. L. R. their authority from the elections held by 
459. the people. County commissioners, in Penn- 

Commissiox, crim. law. The act of per- sylvania, are officers of the latter kind, 
petrating an offence. There are crimes of ’Commissioner of patents. The name 
commission and crimes of omission. of an officer of th<^ United States, whose 

Commission, government . Le Hera-patent duties are detailed in the act to promo to 
granted by the government, under the pub- the useful arts, &c., which will be found 
lie seal, to a person appointed to an office, under the article Patent. 
giving him authority to perform the duties Commissioners of bail, practice. Offi- 
of his office. The commission is not the cers appointed by some courts to take re¬ 
appointment, but only evidence of it; and cognizances of bail in civil cases, 
as soon as it is signed and sealed, vests the Commissioners of sewers, Eng. law . 
office in the appointee. 1 Cranch, 137 ; 2 Officers whose duty it is to repair sea banks 
N. & M. 357; 1 M’Cord, 233, 238. See and walls, survey rivers, public streams, 
Pet. C. C. R. 194 ; 2 Summ. 299 ; 8 Conn, ditches, &c. 

109; 1 Penn. 297 ; 2 Const. Rep. 696; 2 Commissions, contracts , practice. An 
Tyler, 235. ! allowance of compensation to an agent, fac- 

Commission, practice. An instrument tor, executor, trustee or other person who 
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manages the affairs of others, for his services 
in performing the same. 

2. The right of agents, factors or other 
contractors to commissions, may either be 
the subject of a special contract, or rest 
upon the quantum meruit. 9 C. & P. 559; 
38 E. C. L. 1L 227 ; 3 Smith’s R. 440; 7 
C. k P. 584; 32 E. C. L. R. 641; Sugd. 

Vend. Index, tit. Auctioneer 

3. This compensation is usually the al¬ 
lowance of a certain per centage upon the 
actual amount or value of the business 
done. When there is a usage of trade at 
the particular place, or in the particular 
business in which the agent is engaged, the 
amount of commissions allowed to auc¬ 
tioneers, brokers and factors, is regulated 
by such usage. 3 Chit. Com. Law, 221 ; 
Smith on Merc. Law, 54 ; Story, Ag. § 326; 
3 Camp. R. 412 ; 4 Camp. R. 96; 2 Stark. 
R. 225, 294. 

4. The commission of an agent is either 
ordinary or del credere, (q. v.) The latter 
is an increase of the ordinary commission, 
in consideration of the responsibility which 
the agent undertakes, by making himself 
answerable for the solvency of those with 
whom he contracts. Liverm. Agency, 3, et 
«eq.; Palcy, Agency, 88, et seq. 

5. In Pennsylvania, the amount of com¬ 
missions allowed to executors and trustees 
is generally fixed at five per centum on the 
sum received and paid out, but this is varied 
according to circumstances. 9 S. & R. 209, 
223 ; 4 Whart. 98 ; 1 Serg. k Rawle, 241. 
In England, no commissions are allowed to 
executors or trustees. 1 Vern. R. 316, n. 
and the cases there cited. 4 Vcs. 72, n. 

TO COMMIT. To send a person to 
prison by virtue of a warrant or other law¬ 
ful writ, for the commission of a crime, 
offence or misdemeanor, or for a contempt, 
or non-payment of a debt. 

COMMITMENT, criminal law , practice. 
The warrant or order by which a court or 
magistrate directs a ministerial officer to 
take a person to prison. The commitment 
is either for further hearing, (q. v.) or it is 
final. 

2. The fotmal requisites of the com¬ 
mitment arc, 1st. that it be in writing, under 
hand and seal, and show the authority of 
the magistrate, and the time and place of 
making it. 3 liar, k McHen. 113; Chari. 
280: 3 Cranch, R. 448 ; see Harp. R. 313. 
In this case it is said a seal is not indis¬ 
pensable. 

3. —2d. It must be made in the name of 


the United States, or of the commonwealth, 
or people, as required by the constitution 
of the United States or of the several states. 

4. —3d. It should be directed to the 
keeper of the prison, and not generally to 
carry the party to prison. 2 Str. 934 ; 1 
Ld. Raym. 424. 

5. —4th. The prisoner should be de¬ 
scribed by bis name and surname, or the 
name be gives as his. 

6. —5th. The commitment ought to state 
that the party has been charged on oath. 3 
Cranch, R. 448. But see 2 Virg. Cas. 504 ; 
2 Bail. R. 290. 

7. —6th. The particular crime charged 
against the prisoner should be mentioned 
with convenient certainty. 3 Cranch, R. 
448; 11 St. Tr. 304. 318; Ilawk. B. 2, c. 
16, s. 16 ; 1 Chit. Cr. Law, 110. 

8. —7th. The commitment should point 
out the place of imprisonment, and not 
merely direct that the party be taken to 
prison. 2 Str. 934 ; 1 Ld. Ray. 424. 

9. —8th. In a final commitment, the com¬ 
mand to the keeper of the prison should be 
to keep the prisoner u until he shall be dis¬ 
charged by due course of law,” when the 
offence is not bailable ; when it is bailable 
the gaoler should be directed to keep the 
prisoner in bis “ said custody for want of 
sureties, or until he shall be discharged by 
due course of law.” When the commit¬ 
ment is not final, it is usual to commit the 
prisoner (C for further hearing.” The com¬ 
mitment is also called a mittimus, (q. v.) 

10. The act of sending a person to pri¬ 
son charged with the commission of a crime 
by virtue of such a warrant is also called a 
commitment. Vide, generally, 4 Vin. Ab. 
576 ; Bac. Ab. h. t.; 4 Cranch, R. 129 : 
4 Dali. R. 412 ; 1 Aslim. 11. 248 : 1 Co wen, 
R. 144 ; 3 Conn. R. 502 ; Wright, R. 691 ; 
2 Virg. Cas. 276 ; Hardin, R. 249 ; 4 Mass. 
R. 497 ; 14 John. R. 371; 2 Virg. Cas. 
594 ; 1 Tyler, R. 444; U. S. Dig. h. t. 

COMMITTEE, practice. When a per¬ 
son has been found non compos, the law 
requires that a guardian should be appointed 
to take care of his person and estate; this 
guardian is called the committee. 

2. It is usual to select the committee 
from the next of kin; Shelf, on Lun. 137; 
and in case of the lunacy of the husband or 
wife, the one who is of sound mind is enti¬ 
tled, unless under very special circum¬ 
stances, to be the committee of the other. 
Id. 140. This is the committee of the 
person. For committee of the estate, the 
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beir at law is most favored. Relations are 
preferred to strangers, but the latter may 
be appointed. Id. 144. 

3. It is the duty of the committee of 
the person to take care of the lunatic ; and 
the committee of the estate is bound to ad¬ 
minister the estate faithfully, and to account 
for his administration. He cannot in gene¬ 
ral make contracts in relation to the estate 
of the lunatic, or bind it, without a special 
order of the court or authority that ap¬ 
pointed him. Id. 179; 1 Bouv. Inst, n, 
389-91. 

Committee, legislation . One or more 
members of a legislative body to whom is 
specially referred sonic matter before that 
body, in order that they may investigate 
and examine into it and report to those 
who delegated this authority to them. 

COMMITTITUR PIECE, Eng. law . 
An instrument in writing, on paper or parch¬ 
ment, which charges a person already in 
prison, in execution at the suit of the per¬ 
son who arrested him. 

COMMIXTION, civil law . This term 
is used to signify the act by which goods 
are mixed together. 

2. The matters which are mixed are 
dry or liquid. In the commixtion of the 
former, the matter retains its substance and 
individuality ; in the latter, the substances 
no longer remain distinct. The commix¬ 
tion of liquids is called confusion , (q. v.) 
and that of solids, a mixture. Le^. Elem. 
du Dr. Rom. § 370, 371 ; Story, Bailm, 
§ 40 ; 1 Bouv. Inst. n. 506. 

COMMODATE, contracts . A term 
used in the Scotch law, which is synonymous 
to the Latin eommodatum, or loan for use. 
Ersk. Inst. B. 3, t. 1, § 20 ; 1 Bell’s Com. 
225 ; Ersk, Pr. Laws of Seotl. B. 3, t. 1, 
§ 9. 

2. Judge Story regrets this term has not 
been adopted and naturalized, as mandate 
has been from mandatum. Story, Com. § 221. 
Ayliffe, in his Pandects, has gone further, 
and terms the bailor the commodant\ and 
the bailee the commodatory , thus avoiding 
those circumlocutions, which, in the com¬ 
mon phraseology of our law, have become 
almost indispensable. Ayl. Pand. B. 4, t. 
16, p. 517. Browne, in his Civil Law, 
vol. 1, 352, calls the property loaned 
“ commodated property.” See Borrower; 
Loan for use; Lender . 

COMMODATUM. A contract, by which 
one of the parties binds himself to return to 
the other certain personal chattels which 


the latter delivers to him, to be used by 
him, without reward; loan for use. Yide 
Loan for use . 

COMMON, or right of common , English 
law. An incorporeal hereditament, which 
consists in a profit which a man has in the 
lands of another. 12 S. & R. 32 ; 10 Wend. 
R. 647 ; 11 John. R. 498 ; 2 Bouv. Inst, 
n. 1640, et seq. 

2. Common is of four sorts ; of pasture, 
piscary, turbary and estovers. Finchs 
Law, 157 ; Co. Litt. 122; 2 Inst. 86; 2 Bl. 
Com. 32. 

3. —1. Common of pasture is a right 
of feeding one’s beasts on another’s land, 
and is either appendant, appurtenant, or in 
gross. 

4. Common appendant is of common 
right, and it may be claimed in pleading as 
appendant, without laying a prescription. 
Ilargr. note to 2 Inst. 122, a note. 

5. Rights of common appurtenant to the 
claimant’s land are altogether independent 
of the tenure, and do not arise from any 
absolute necessity ; but may be annexed to 
lands in other lordships, or extended to 
other beasts, besides such as are generally 
commonable. 

6. Common in gross, or at large, is such 
as is neither appendant nor appurtenant to 
land, but is annexed to a man’s person. 
All these .species of pasturable common, 
may be and usually are limited as to num¬ 
ber and time ; but there are also commons 
without stint, which last all the year. 2 
Bl. Com. 34. 

7. —2. Common of piscary is the liberty 
of fishing in another man’s water. Ib. See 
Fishery . 

8. —3. Common of turbary is the liberty 
of digging turf in another man’s ground. 
Ib. 

9. —4. Common of estovers is the liberty 
of taking necessary wood for the use or fur¬ 
niture of a house or farm from another 
man’s estate. Ib.; lO^Wend. R. 639. See 
Estovers . 

10. The right of common is little known 
in the United States, yet there are some 
regulations to be found in relation to this 
subject. The constitution of Illinois pro¬ 
vides for the continuance of certain com¬ 
mons in that state. Const, art. 8, s. 8. 

11. All unappropriated lands on the 
Chesapeake Bay, on the shore of the sea, or 
of any river or creek, and the bed of any 
river or creek, in the eastern parts of tho 
commonwealth, ungranted and used as com* 
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mon, it is declared by statute in Virginia, 
shall remain so, and uot be subject to grant. 
1 Yirg. Rev. C. 142. 

12. lu most of the cities and towns in 
the United States, there are considerable 
tracts of land appropriated to public use. 
These commons were generally laid out 
with the cities or towns where they are 
found, either by the original proprietors or 
by the early inhabitants. Vide 2 Pick. 
Rep. 47’>; i2 8. & R. 32; 2 Dane’s. Ab. 
610 ; 14 Mass. II. 440 ; 6 Verm. 355. 

See, in general, Yin. Abr. Common ; 
Bac. Abr. Common ; Com. Dig. Common ; 
Stark. Ev. part 4, p. 383 ; Cruise on Real 
Property, h. t.: Mete. & Perk. Dig. Com¬ 
mon, and Common lands and General fields. 

Common appendant, Eng . law . A 
right attached to arable land, and is an in¬ 
cident of tenure, and supposed to have 
originated by grant of the lord or owner of 
a manor or waste, in consideration of cer¬ 
tain rents or services, or other value, to a 
freeholder or copyholder of plough land, 
and at the same time either expressly or by 
implication, and as of commmon right and 
necessity common appendant over his other 
wastes and commons. Co. Litt. 122 a; 
Willis, 222. 

Common appurtenant, Eng . law. A 
right granted by deed, by the owner of 
waste or other land, to another person, 
owner of other land, to have his cattle, or a 
particular description of cattle, levant and 
couchant upon the land, at certain seasons 
of the year, or at all times of the year. An 
uninterrupted usage for twenty years, is 
evfdence of a grant. 15 East, 116. 

Common assurances. Title by deeds 
are so called, because, it is said, every 
man’s estate is assured to him; these deeds 
or instruments operate either as convey¬ 
ances or as charges. 

2. —1. Deeds of conveyance are, first, 
at common law, and include feoffments, 
gifts, grants, leases, exchanges, partitions, 
releases, confirmations, surrenders, assign¬ 
ments, aud defeasances ; secondly , deeds of 
conveyance under the statute of uses, as 
covenants to stand seised to uses, bargains 
and sale, lease and release, deeds to lead 
or declare uses, and deeds of appointment 
and revocation. 

3. —2. Deeds which do not convey, but 
only charge or discharge lands, are obliga¬ 
tions, recognizances, and defeasances. Vide 
Assurancej Deed. 

Common bail. The formal entry of 


fictitious sureties in the proper office of the 
court, which is called filing common bail to 
the action. See Bail. 

Common bar, pleading. A plea to 
compel the plaintiff to assign the particular 
place where the trespass has been commit¬ 
ted. Stcph. Pi. 256. It is sometimes called 
a blank bar. (q. v.) 

Common bench, bancus communis. The 
court of common pleas was anciently called 
common bench , because the picas and con¬ 
troversies there determined were between 
common persons. See Bench. 

Common carrier, contracts. One who 
undertakes for hire or reward to transport 
the goods of any who may choose to employ 
him, from place to place. 1 Pick. 50, 53 ; 
1 Salk. 249, 250; Story, Bailm. § 495 ; 

1 Bouv. Inst. n. 1020. 

2. Common carriers are generally of 
two descriptions, namely, carriers by land 
and carriers by water. Of the former de¬ 
scription are the proprietors of stage 
coaches, stage wagons or expresses, which 
ply between different places, and carry 
goods for hire; and truckmen, teamsters, 
cartmcn, and porters, who undertake to 
carry goods for hire, as a common employ 
ment, from one part of a town or city to 
another, are also considered as common 
Carriers. Carriers by water are the masters 
and owners of ships and steamboats engaged 
in the transportation of goods for persons 
generally, for hire ; and lightermen, hoyraen, 
barge-owners, ferrymen, canal boatmen, 
and others employed in like manner, are so 
considered. 

3. By the common law, a common car¬ 
rier is generally liable for all losses which 
may occur to property entrusted to his 
charge in the course of business, unless he 
can prove the loss happened in consequence 
of the act of God, or of the enemies of the 
United States, or by the act of the owner 
of the property. 8 S. & R. 533 ; 6 John. 
R. 160; 11 John. R. 107; 4 N. H. Rep. 
304; Harp. R. 469; Peck. R. 270 ; 7 
Yerg. R. 340 ; 3 Munf. R. 239 ; 1 Conn. R. 
487; 1 Dev. & Bat. 273; 2 Bail. Rep. 
157. 

4. It was attempted to relax the rigor 
of the common law in relation to carriers 
by water, in 6 Cowen, 266 ; but that case 
seems to be at variance with other decisions. 

2 Kent, Com. 471, 472 ; 10 Johns. 1 ; 11 
Johns. 107. 

5. In respect to carriers by land, the 
rule of the common law seems every where 
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admitted in its full rigor in the states 
governed by the jurisprudence of the com¬ 
mon law. Louisiana follows the doctrine 
of the civil law in her code. Proprietors 
of stage coaches or wagons, whose employ¬ 
ment is solely to carry passengers, as hack¬ 
ney coachmen, are not deemed common 
carriers ; but if the proprietors of such 
vehicles for passengers, also carry goods 
for hire, they are, in respect of such goods, 
to be deemed common carriers. Bac. Ab. 
Carriers, A; 2 Show. Rep. 128 ; 1 Salk. 
282; Com. Rep. 25 ; 1 Pick. 50 ; 5 Rawle, 
179. The like reasoning applies to packet 
ships and steam-boats, which ply between 
different ports, and are accustomed to carry 
merchandise as well as passengers. 2 
Watts. R. 443; 5 Day’s Rep. 415 ; 1 
Conn. R. 54; 4 Greenl. R. 411: 5 Yerg. 
R. 427 ; 4 Har. & J. 291 ; 2 Verm. R. 92; 
2 Binn. Rep. 74 ; 1 Bay, Rep. 99; 10 
John. R. 1; 11 Pick. R. 41 ; 3 Stew, and 
Port. 135; 4 Stew. & Port. 382 ; 3 Misso. 
R. 264 ; 2 Nott. & M. 88. But see 6 
Cowcn, R. 266. The rule which makes a 
common carrier responsible for the loss of 
goods, does not extend to the carriage of 
persons; a carrier of slaves is, therefore, 
answerable only for want of care and skill. 
2 Pet. S. C. R. 150 : 4 M’Cord, R. 223; 4 
Port. R. 238. * 

6. A common carrier of goods is in all 
cases entitled to demand the price of car¬ 
riage before he receives the goods, and, if 
not paid, he may refuse to take charge of 
them; if, however, he take charge of them 
without the hire being paid, lie may after¬ 
wards recover it. The compensation which 
becomes due for the carriage of goods by 
sea, is commonly called freight (q. v.); and 
see also, Abb. on Sh. part 3, c. 7. The 
carrier is also entitled to a lien on the goods 
for his hire, which, however, he may waive ; 
but if once waived, the right cannot be re¬ 
sumed. 2 Kent, Com. 497. The con¬ 
signor or shipper is commonly bound to the 
carrier for the hire or freight of goods. 1 
T. R. 659. But whenever the consignee 
engages to pay it, he also becomes responsi¬ 
ble. It is usual in bills of lading to state, 
that the goods are to be delivered to the 
consignee or to his assigns, he or they pay¬ 
ing freight, in which case the consignee and 
his assigns, by accepting the goods, impliedly 
become bound to pay the freight, and the 
fact that the consignor is also liable to pay it, 
will not, in such case, make any difference. 
Abbott on Sh. part 3, c. 7, § 4. 


7. What is said above, relates to com¬ 
mon carriers of goods. The duties, liabili¬ 
ties, and rights of carriers of passengers, are 
now to be considered. These are divided 
into carriers of passengers on land, and car¬ 
riers of passengers on water. 

8. First, of carriers of passengers on 
land. The duties of such carriers are, 1st. 
those which arise on the commencement of 
the journey. 1. To carry passengers when¬ 
ever they offer themselves and are ready 
to pay for their transportation. They have 
no more right to refuse a passenger, if they 
have sufficient room and accommodation, 
than an innkeeper has to refuse a guest. 3 
Brod. & Bing. 54; 9 Price’s R. 408 : 6 
Moore, R. 141; 2 Chit. R. 1 ; 4 Esp. R. 
460; 1 Bell’s Com. 462; Story, Bailm. § 
591. 

9. —2. To provide coaches reasonably 
strong and sufficient for the journey, with 
suitable horses, trappings and equipments. 

10. —3. To provide careful drivers of 
reasonable skill and good habits for the 
journey ; and to employ horses which are 
steady and not vicious, or likely to endanger 
the safety of the passengers. 

11. —4. Not to overload the coach either 
with passengers or luggage. 

12. —5. To receive and take care of the 
usual luggage allowed to every passenger 
on the journey. 6 Hill, N. Y. Rep. 586. 

13. —2d. Their duties on the progress 
of the journey. 1. To stop at the usual 
places, and allow the usual intervals for the 
refreshment of the passengers. 5 Pctcrsd. 
Ab. Carriers, p. 48, note. 

14. —2. To use all the ordinary precau¬ 
tions for the safety of passengers on the 
road. 

15. —3d. Their duties on the termina¬ 
tion of the journey. 1. To carry the pas¬ 
sengers to the end of the journey. 

16. —2. To put them down at the usual 
place of stepping, up less there has been a 
special contract to the contrary, and then 
to put them down at the place agreed upon. 

1 Esp. R. 27. 

17. The liabilities of such carriers. 
They are bound to use extraordinary care 
and diligence to carry safely those whom 
they take in their coaches. 2 Esp. R. 533; 

2 Camp. R, 79 ; Peake’s R. 80. But, not 
being insurers, they are not responsible for 
accidents, when all reasonable skill and dili¬ 
gence have been used. 

18. The rights of such carriers. 1. To 
demand and receive their fare at the time 
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the passenger takes his seat. 2. They have 
a lien on the baggage of the passenger for 
his fare or passage money, but not on the 
person of the passenger, nor the clothes he 
has on. Abb. on Sh. part 3, c. 3, § 11 ; 2 
Campb. I\. 031. 

ID. Second, carriers of passengers by 
water. Bv the act of Congress of 2d March, 
1810, :> Story's Laws U. S. 1722, it is 
enacted. 1. that no master of a vessel bound 
to or from the United States shall take more 
than two passengers for every five tons of 
Ihe ship's custom-house measurement. 2. 
That the quantity of water and provisions, 
which shall be taken on board and secured 
under deck, by every ship bound from the 
United States to any port on the continent 
of Europe, shall be sixty gallons of water, 
one hundred pounds of salted provisions, 
one gallon of vinegar, and one hundred 
pounds of wholesome ship bread for each 
passenger, besides the stores of the crew. 
The tonnage here mentioned, is the mea¬ 
surement of the custom-house ; and in esti¬ 
mating the number of passengers in a vessel, 
no deduction is to be made for children or 
persons not paying, but the crew is not to 
be included. Gilp. It. 334. 

20. The act of Congress of February 
22, 1847, section 1, provides: “That*if the 
master of any vessel, owned in whole or in 
part by a citizen of the United States of 
America, or by a citizen of any foreign 
country, shall take on board such vessel, at 
any foreign port or place, a greater number 
of passengers than in the following propor¬ 
tion to the space occupied by them and ap¬ 
propriated for their use, and unoccupied by 
stores or other goods, not being the per¬ 
sonal luggage of such passengers, that is to 
say, on the lower deck or platform one pas¬ 
senger for every fourteen clear superficial 
feet of deck, if such vessel is not to pass 
within the tropics during such voyage; but 
if such vessel is to pass within the tropics 
during such voyage, then one passenger for 
every twenty such clear superficial feet of 
deck, and on the orlop deck (if any) one 
passenger for every thirty such superficial 
feet in all eases, with intent to bring such 
passengers to the United States of America, 
and shall leave such port or place with the 
same, and bring the same, or any number 
thereof, within the jurisdiction of the United 
States aforesaid, or if any such master of a 
vessel shall take on board of his vessel at 
any port or place within the jurisdiction of 
the Uuited States aforesaid, any greater 


number of passengers than the proportions 
aforesaid admit, with intent to carry the 
same to any foreign port or place, every 
such master shall be deemed guilty of a mis¬ 
demeanor, and, upon conviction thereof be¬ 
fore any circuit or district court of the 
United States aforesaid, shall, for each pas¬ 
senger taken on board beyond the above 
proportions, be fined in the sum of fifty dol¬ 
lars, and may also be imprisoned for any 
term not exceeding one year: Provided y 
That this act shall not be construed to per¬ 
mit any ship or vessel to carry more than 
two passengers to five tons of such ship or 
vessel.” 

21. Children under one year of age not 
to be computed in counting the passengers, 
and those over one year and under eight, 
are to be counted as two children for one 
passenger. Sect. 4. But this section is 
repealed so far as authorizes shippers to es¬ 
timate two children of eight years of age 
and under as one passenger by the act of 
March 2, 1847, s. 2. 

22. In New York, statutory regulations 
have been made in relation to their canal 
navigation. Vide 6 Cowen’s B. 698. As 
to the .conduct of carrier vessels on the 
ocean, vide Story, Bailm. § 607 et seq.; 
Marsh. Ins. B. 1, c. 12, s. 2. And see, 
generally, 1 Vin. Ab. 219; Bac. Ab. h. t.; 

1 Com. Dig. 423; Petersd. Ab. h. U; 
Dane’s Ab. Index, h, t.; 2 Kent, Com. 464 ; 
16 East, 247, note ; Bouv. Inst. Index, h. t. 

23. In Louisiana carriers and watermen 
are subject, with respect to the safe-keeping 
and preservation of the things entrusted to 
them, to the same obligations and duties, as 
are imposed on tavern keepers; Civ. Code, 
art. 2722; that is, they are responsible for 
the effects which are brought, though they 
were not delivered into their personal care; 
provided, however, they were delivered to 
a servant or person in their employment; 
art. 2937. They are responsible if any of 
the effects be stolen or damaged, either by 
their servants or agents, or even by stran¬ 
gers ; art. 2938 : but they are not respon¬ 
sible for what is stolen by force of arms or 
with exterior breaking open of doors, or by 
any other extraordinary violence ; art. 2939. 

For the authorities on the subject of com¬ 
mon carriers in the civil law, the reader is 
referred to Dig. 4, 9, 1 to 7 ; Poth. Pand. 
lib. 4, t. 9 ; Domat, liv. 1, t. 16, 8. 1 and 

2 ; Pard. art. 537 to 555 ; Code Civil, art. 
1782, 1786, 1952; Moreau & Carlton, 
Partidas 5, t. 8,1. 26 ; Ersk. Inst. B. 2, t, 1 
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(j 28 : 1 Bell’s Com. 465 ; Abb. on Sh. 
part 3, c. 3, § 3, note (1); 1 Voet, ad Pand. 
lib. 4, t. 9 ; Merl. Iiep. mots Voiture, Voi- 
turier; Diet, de Police, Voiture. 

Common council. In many cities the 
charter provides for their government, in 
imitation of the national and state govern¬ 
ments. There are two branches of the 
legislative assembly; the less numerous, 
called the select, the other, the common 
council. 

2. In English law, the common council 
of the whole realm means the parliament. 
Fleta, lib. 2, cap. 13. 

Common counts. Certain general counts, 
not founded on any special contract, which 
are introduced in a declaration, for the pur¬ 
pose of preventing a defeat of a just right 
by the accidental variance of the evidence. 
These are in an action of assumpsit; counts 
founded on express or implied promises to 
pay money in consideration of a precedent 
debt, and are of four descriptions: 1. The 
indebitatus assumpsit; 2. The quantum 

meruit; 3. The quantum valebant; and, 
4. The account stated. 

Common fishery. A fishery to which 
all persons have a right, such as the cod 
fisheries off Newfoundland. A common 
fishery is different from a common of fishery , 
which is the right to fish in another’s pond, 
pool, or river. See Fishery. 

Common highway. By this term is 
meant a road to be used by the community 
at large for any purpose of transit or traffic. 
Hamm. N. P. 239. See Highway. 

Common informer. One who, without 
being specially required by law, or by virtue 
of his office, gives information of crimes, 
offences or misdemeanors, which have been 
committed, in order to prosecute the of¬ 
fenders ; a prosecutor. Vide Informer; 
Prosecutor. 

Common intent, construction . The na¬ 
tural 6ense given to words. 

2. It is a rule that when words are used 
which will bear a natural sense and an arti¬ 
ficial one, or one to be made out by argu¬ 
ment and inference, the natural sense shall 
prevail; it is simply a rule of construction 
and not of addition ; common intent cannot 
add to a sentence words which have been 
omitted. 2 H. Black. 530. In pleading, 
certainty is required, hut certainty to a 
common intent is sufficient; that is, what 
upon a reasonable construction may be called 
certain, without recurring to possible facts. 
Co. Litt. 203, a; Dough 163. Sec Certainty. 


Common law. That which derives its 
force and authority from the universal con¬ 
sent and immemorial practice of the people. 
See Law , common. 

Common nuisance. One which affects 
the public in general, and not merely some 
particular person. 1 Hawk. P. C. 197. See 
JVuisance. 

Common pleas. The name of a court 
having jurisdiction generally of civil actions. 
For a historical account of the origin of this 
court in England, see Boote’s Suit at Law, 
1 to 10. Vide Common Bench and Bench. 

2. By common pleas, is also understood, 
such pleas or actions as are brought by pri¬ 
vate persons against private persons ; or by 
the government, when the cause of action is 
of a civil nature. In England, whence we 
derived this phrase, common pleas are so 
called to distinguish them from pleas of the 
crown, (q. v.) 

Common recovery. A judgment reco¬ 
vered in a fictitious suit, brought against 
the tenant of the freehold, in consequence 
of a default made by the person who is last 
vouched to warranty in the suit. A com¬ 
mon recovery is a kind of conveyance. 2 
Bouv. Inst. n. 2088, 2092-3. Vide Re¬ 
covery. 

CcTmmon scold, crim. law , communis 
rixatrix. A woman, who, in consequence 
of her boisterous, disorderly and quarrel¬ 
some tongue, is a public nuisance to the 
neighborhood. 

2. Such a woman may be indicted, and 
on conviction, punished. At common law, 
the punishment was by being placed in a 
certain engine of correction called the tre- 
bucket or cucking stool. 

3. This punishment has been abolished 
in Pennsylvania, where the offence may be 
punished by fine and imprisonment. 12 
Serg. & Rawle, 220; vide 1 Russ, on Cr. 
302 ; Hawk. B. 2, c. 25, s. 59 ; 1 T. R. 
756 ; 4 Rogers’ Rec. >90; Roscoe on Cr. 
Ev. 665. 

Common seal. A seal used by a cor¬ 
poration. See Corporation. 

Common sense, med. jvr. When a per¬ 
son possesses those perceptions, associations 
and judgments, in relation to persons and 
things, which agree with those of the gene¬ 
rality of mankind, he is said to possess com¬ 
mon sense. On the contrary, when a particu¬ 
lar individual differs from the generality of 
persons in these respects, he is said not to 
have common sense, or not to be in his senses. 
1 Chit. Med. Jur. 334. 
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Common, tenants in. Tenants in com¬ 
mon are such as hold an estate, real or per¬ 
sonal, by several distinct titles, but by a 
unity of possession. Vide Tenant in com¬ 
mon; Estate in common. 

Common traverse. This kind of tra¬ 
verse differs from those called technical tra¬ 
verses principally in this, that it is preceded 
by no inducement general or special ; it is 
taken without an absque hoc , or any similar 
words, and is simply a direct denial of the 
adverse allegations, in common language, 
and alwavs concludes to the country. It can 
be used properly only when an inducement 
is not requisite : that is, when the party 
traversing has no need to allege any new 
matter. 1 Saund. 103 b. n. 1. 

2. This traverse derives its name, it is 
presumed, from the fact that common lan¬ 
guage is used, and that it is more informal 
♦ban other traverses. 

Common vouchee. In common recove¬ 
ries, the person who vouched to warranty. 
In this fictitious proceeding, the crier of the 
court usually perforins the office of a com¬ 
mon vouchee. 2 Bl. Com. 358 ; 2 Bouv. 
Inst. n. 2003. 

COMMONALTY, Eng. Jaw . This word 
signiGes, 1st. the common people of Eng¬ 
land, as contradistinguished from the king 
and the nobles ; 2d. the body of a society, 
as the masters, wardens, and commonalty 
of such a society. 

COMMONER. One who is entitled with 
others to the use of a common. 

COMMONS, Eng. law . Those subjects 
of the English nation who are not noblemen. 
They are represented in parliament in the 
house of commons. 

COMMONWEALTH, government . A 
commonwealth is properly a free state, or 
republic, having a popular or representative 
government. The term has been applied to 
the government of Great Britain. It is not 
applicable to absolute governments. The 
states composing the United States are, 
properly, so many commonwealths. 

2. It is a settled principle, that no sove¬ 
reign power is amenable to answer suits, 
either in its own courts or in those of a for¬ 
eign country, unless by its own consent. 4 
Yeatcs, 404. 

COMMORANCY, persons. An abiding 
dwelling, or continuing as an inhabitant in 
any place. It consists, properly, in sleeping 
usually in one place. 

COMMORANT. One residing or in¬ 
habiting a particular place. Barnes, 162. 


COMMORIENTES. This Latin word 
signifies those who die at the same time, as, 
for example, by shipwreck. 

2. When several persons die by the same 
accident, and there is no evidence as to who 
survived, the presumption of law is, they all 
died at the same time. 2 Phillim. R. 261 ; 
Feame on Rem. iv.; 5 B. & Adol. 91 ; Cro. 
Eliz. 503 ; Bac. Ah. Execution, D ; 1 Mer. 
R. 308. Sec Death; Survivor. 

COMMUNICATION, contracts. Infor¬ 
mation ; consultation ; conference. 

2. In order to make a contract, it is es¬ 
sential there should be an agreement: a 
bare communication or conference will not, 
therefore, amount to a contract; nor can 
evidence of such communication be received 
in order to take from, contradict, or alter a 
written agreement. 1 Ball. 426 ; 4 Ball. 
340; 3 Serg. & Rawle, 609. Vide Pour¬ 
parler; Wharton’s Big. Evid. R. 

COMMUNINGS, Scotch law . This term 
is used to express the negotiations which 
have taken place before making a contract, 
in relation thereto. See Pourparler. 

2. It is a general rule, that such com- 
munings or conversations, and the proposi¬ 
tions then made, arc no part of the contract; 
for no parol evidence will be allowed to bo 
given to contradict, alter, or vary a written 
•instrument. 1 Serg. k B. 464; Id. 27; 
Add. 1L 361; 2 Ball. R. 172; 1 Binn. 
616; 1 Ycates, R. 140 ; 12 John. R. 77; 
20 John. R. 49 ; 3 Conn. R. 9 : 11 Mass. 
R. 30; 13 Mass. R. 443; 1 Bibb’s R. 
271: 4 Bibb’s R. 473; 3 Marsh. (KtyJ 
R. 333: Bunb. 175; 1 M. & S. 21; 1 
Esp. 0. 53; 3 Campb. R . 57. 

COMMUNIO BONORUM, civil law . 
Common goods. 

2. When a person has the management 
of common property, owned by himself and 
others, not as partners, he is bound to ac¬ 
count for the profits, and is entitled to be 
reimbursed for the expenses which he lias 
sustained by virtue of the quasi-contrnct 
which is Created by his act, called commvnio 
bonorum. Vicat; 1 Bouv. Inst. n. 907, 
note. 

COMMUNITY. This word has several 
meanings; when used in common parlance 
it signifies the body of the people. 

2. In the civil law, by community is 
understood corporations, or bodies politic. 
Big. 3, 4. 

3. In the French law, which has been 
adopted in this respect in Louisiana, Civ. 
Code, art. 2371, community is a species of 


254 


COM 


COM 


partnership which a man and woman con¬ 
tract when they are lawfully married to each 
other. It consists of the profits of all the 
effects of which the husband has the admin¬ 
istration and enjoyment, either of right or 
in fact; of the produce of the reciprocal in¬ 
dustry and labor of both husband and wife, 
and of the estates which they may acquire 
during the marriage, either by donations 
made jointly to them, or by purchase, or in 
any other similar way, even although the 
purchase be made in the name of one of the 
two, and not of both; because in that case 
the period of time when the purchase is made 
is alone attended to, and not the person who 
made the purchase. 10 L. R. 146; Id. 
172, 181 ; 1 N. S. 325 ; 4 N. S. 212. The 
debts contracted during the marriage enter 
into the community, and must be acquitted 
out of the common fund; but not the debts 
contracted before the marriage. 

4. The community is either, first, con¬ 
ventional, or that which is formed by an 
express agreement in the contract of mar¬ 
riage itself; by this contract the legal com¬ 
munity may be modified, as to the proportions 
which each shall take, or as to the things 
which shall compose it; Civ. Code of L. art. 
2393 ; second, ■ legal, which takes place 
when the parties make no agreement on this 
subject in the contract of marriage ; when 
it is regulated by the law of the domicil 
they had, at the time of marriage. 

5. The effects which compose the com¬ 
munity of gains, are divided into two equal 
portions between the heirs, at the dissolution 
of the marriage. Civ. Code of L. art. 2375. 
See Poth. h. t.; Toull. h. t.; Civ. Code of 
Lo. tit. 6, c. 2, s. 4. 

6. In another sense, community is the 
right which all men have, according to the 
laws of nature, to use all things. Wolff, 
Inst. § 186. 

COMMUTATION, punishments. The 
change of a punishment to which a person 
has been condemned into a less severe one. 
This can be granted only by the executive 
authority in which the pardoning power 
resides. 

COMMUTATIVE CONTRACT, civil 
Jaw. One in which each of the contracting 
parties gives and receives an equivalent. 
The contract of sale is of this kind. The 
seller gives the thing sold, and receives the 
price, which is the equivalent. The buyer 
gives the price and receives the thing sold, 
which is the equivalent. 

2. These contracts are usually distri¬ 


buted into four classes, namely: Do ut des; 
Facio ut facias; Facio ut des; Do ut facias. 
Poth. Obi. n. 13. See Civ. Code of Lo. 
art. 1761. 

COMMUTATIVE JUSTICE. That 
virtue whose object is, to render to every 
one what belongs to him, as nearly as may 
be, or that which governs contracts. 

2. The word commutative is derived 
from commutare , which signifies to exchange. 
Lepage, El. du Dr. ch. 1, art. 3, § 3. See 
Justice. 

TO COMMUTE. To substitute one 
punishment in the place of another. For 
example, if a man be sentenced to be hung, 
the executive may, in some states, commute 
his punishment to that of imprisonment. 

COMPACT, contracts . In its more 
general sense, it signifies an agreement. In 
its strict sense, it imports a contract between 
parties, which creates obligations and rights 
capable of being enforced, and contemplated 
as such between the parties, in their distinct 
and independent characters. Story, Const. 
B. 3, c. 3; Rutherf. Inst. B. 2, c. 6, § 1. 

2. The constitution of the United States 
declares that “ no state shall, without the 
consent of congress, enter into agreement 
or compact with another state, or with 
a foreign power.” See 11 Pet. 1 : 8 Wheat. 
1 ; Bald. R. 60; 11 Pet. 185. 

COMPANION, dom. rel . By 25 Edw. 
III., st. 5, c. 2, § 1, it is declared to be high 
treason in any one who “ doth compass or 
imagine the death of our lord the king, or 
our lady his companion ,” <fcc. See 2 Inst. 
8, 9; 1 H. H. P. C. 124. 

COMPANIONS, French law . This is a 
general term, comprehending all persons who 
compose the crew of a ship or vessel. Poth. 
Mar. Contr. n. 163. 

COMPANY. An association of a num¬ 
ber of individuals for the purpose of carry¬ 
ing ou some legitimate business. 

2. This term is not synonymous with 
partnership, though every such unincorpo¬ 
rated company is a partnership. 

3. Usage has reserved this term to 
associations whose members are in greater 
number, their capital more considerable, 
and their enterprizes greater, either on 
account of their risk or importance. 

4. When these companies are authorized 
by the government, they are known by the 
name of corporations, (q. v.) 

5. Sometimes the word is used to repre¬ 
sent those members of a partnership whose 
names do not appear in the name of I he 



COM 


COM 


255 


Gnu ; as, A B & Company. Vide 12 Toull. 
n. 97 : Mortimer on Commerce, 128. Vide 
Club C or pom t io n: Fi rm ; Part ies to act i ons; 
Partnership. 

COMPARISON OF HANDWRITING, 
evidence. It is a general rule that com¬ 
parison of hands is not admissible ; but to 
this there are some exceptions. In some 
instances, when the antiquity of the writing 
makes it impossible for any living witness to 
swear that he ever saw the party write, 
comparison of handwriting, with documents 
known to be in bis handwriting, has been 
admitted. For the geucral principle, see 
Skin. 570, 030 ; G Mod. 167 ; 1 Lord Ray. 
39, 40 : Ilolt. 291 ; 4 T. R. 497 ; 1 Esp. 
X. p. C. 14, 351 ; Peake’s Evid. G9; 7 
East, 1L 282 ; B. X. P. 23G ; Anthon’s 
X. P. 98, n.: 8 Price, G53; 11 Mass. R. 
309 : 2 Greenl. R. 33 ; 2 Johns. Cas. 211 ; 
1 Esp. 351 : 1 Root, 307 ; Swift’s Ev. 29 ; 
1 Whart. Dig 245 ; 5 Binn. R. 349 ; Ad¬ 
dison's R. 33; 2 M’Cord, 518; 1 Tyler, 
R. 4; 6 Whart. R. 284; 3 Bouv. Inst. n. 
3129-30. Vide Diploma . 

TO COMPASS. To imagine; to con¬ 
trive. 

2. In England, to compass the death of 
the kins is hiirh treason. Bract. 1. 3, c. 2 ; 
Britt, e. 8 ; Mirror, c. 1, s. 4. 

COMPATIBILITY. In speaking of 
public offices, it is meant by this term to 
convey the idea that two of them may be 
held bv the same person at the same time. 
It is the opposite of incompatibility . (q. v.) 

COMPEXSATIO CRIMINIS. The 
compensation or set-off of one crime against 
another; for example, in questions of di¬ 
vorce, where one party claims the divorce 
on the ground of adultery of his or her 
companion, the latter may show that the 
complainant has been guilty of the same 
offence, and having himself violated the 
contract, he cannot complain of its violation 
on the other side. This principle is incorpo¬ 
rated in the codes of most civilized nations. 
1 Ought. Ord. per tit. 214 ; 1 Hagg. Con¬ 
sist. 11. 144; 1 Hagg. Eccl. R. 714; 2 
Paige, 108 ; 2 Dev. & Batt. 64. See Con- 
donafion. 

COMPENSATION, chancery practice . 
The performance of that which a court of 
chancery orders to be done on relieving a 
party who has broken a condition, which is 
to place the opposite party in no worse situa¬ 
tion than if the condition bad not been 
broken. 

2. Courts of equity will not relieve from 


the consequences of a broken condition, 
unless compensation can be made to tho 
opposite party. Fonb. c. C, s. 5, n. (k), 
Ncwl. Contr. 251, et seq. 

3. When a simple mistake, not a fraud, 
affects a contraot, but does not change its 
essence, a court of equity will enforce it, 
upon making compensation for the error. 
“ The principle upon which courts of equity 
act,” says Lord Chancellor Eldon, “is by 
all the authorities brought to the true 
standard, that though the party had not a 
title at law, because he had not strictly 
complied with the terms so as to entitle him 
to an action, (as to time for instance,) yet 
if the time, though introduced, as sometime 
must be fixed, where something is to he done 
on one side, as a consideration for something 
to be done on the other, is not the essence 
of the contract; a material object, to which 
they looked in the first conception of it, 
even though the lapse of time has not 
arisen from accident, a court of equity will 
compel the execution of the contract upon 
this ground, that one party is ready to 
perform, and that the other may have a 
performance in substance if he will permit 
it.” 13 Ves. 287. Sec 10 Vcs. 505 ; 13 
Ves. 73, 81, 426 ; 6 Ves. 675 ; 1 Cox, 59. 

Compensation, contracts . A reward for 
services rendered. 

Compensation, contracts , civil law . 
When two persons arc equally indebted to 
each other, there takes place a compensa¬ 
tion between them, which extinguishes both 
debts. Compensation is, therefore, a re¬ 
ciprocal liberation between two persons who 
are creditors and debtors to each other, 
which liberation takes place instead of pay¬ 
ment, and prevents a circuity. Or it may 
be more briefly defined as follows : compen ¬ 
sate est debiti et crediti inter se contribuiio . 

2. Compensation takes places, of course, 
by the mere operation of law, even unknown 
to the debtors; the two debts arc recipro¬ 
cally extinguished, as soon as they exist 
simultaneously, to the amount of their re¬ 
spective sums. Compensation takes place 
only between two debts, having equally for 
their object a sum of money, or a certain 
quantity of consumaDle things of one and 
the same kind, and which urc equally 
liquidated and demandable. Compensation 
takes place, whatever be the cause of either 
of the debts, except in case, 1st. of a de¬ 
mand of restitution of a thing of which the 
owner has been unjustly deprived; 2d. of 
a demand of restitution of a deposit and a 
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loan for use; 3d. of a debt which has 
for its cause, aliments declared not liable 
to seizure. Civil Code of Louis. 2203 to 
2208. Compensation is of three kinds: 1. 
legal or by operation of law; 2. compensa¬ 
tion by way of exception ; and, 3. by re¬ 
convention. 8 L. R. 158 ; Dig. lib. 1G, t. 
2 ; Code, lib. 4, t, 31 ; Inst. lib. 4, t. G, s. 
30 ; Poth. Obi. partie 3eme, ch. 4eme, n. 
G23; Purge on Sur., Book 2, c. 6, p. 181. 

3. Compensation very nearly resembles 
the set-off (q. v.) of the common law. The 
principal difference is this, that a set-off, to 
have any effect, must be pleaded ; whereas 
compensation is effectual without any such 
plea, only the balance is a debt. 2 Bouv. 
Inst. n. 1407. 

Compensation, crim. law; eccL law . 
Coinpensatio eriminum, or recrimination, 
(q. v.) 

2. In cases of suits for divorce on the 
ground of adultery, a compensation of the 
crime hinders its being granted ; that is, if 
the defendant proves that the party has 
also committed adultery, the defendant is 
absolved as to the matters charged in the 
libel of the plaintiff. Ought, tit. 214, pi. 
1; Clarke’s Prax. tit. 115; Shelf, on Mar. 
& Div. 439 ; 1 Hagg. Cons*R. 148. See 
Condonation: Divorce. 

Compensation, remedies . The damages 
recovered for an injury, or the violation of 
a contract. See Damages . 

COMPERUIT AD DIEM, pleading. 
He appeared at the day. This is the name 
of a plea in bar to an action of debt on a 
bail-bond. The usual replication to this 
plea is nul tiel record: that there is not any 

such record of appearance of the said -. 

For forms of this plea, vide 5 Wentw. 470 ; 
Lil. Entr. 114 ; 2 Chit. PI. 527. 

2. When the issue is joined on this 
plea, the trial is by the record. Vide 1 
Taunt. 23; Tidd, 239. And see, generally, 
Com. Dig. Pleader, 2 W. 31; 7 B. & C. 
478. 

COMPETENCY, evidence . The legal 
fitness or ability of a witness to be heard on 
the trial of a cause. This term is also ap¬ 
plied to written or other evidence which 
may be legally given on such trial, as, depo¬ 
sitions, letters, account-books, and the like. 

2. Prima facie every person offered is a 
competent witness, and must be received, 
unless his ineompetency (q. v.) appears. 9 
State Tr. G52. 

3. There is a difference between com¬ 
petency and credibility. A witness may be 


competent, and, on examination, his story 
may be so contradictory and improbable 
that he may not be believed; on the con¬ 
trary he may be incompetent, and yet bo 
perfectly credible if he were examined. 

4. The court are the sole judges of the 
competency of a witness, and may, for the 
purpose of deciding whether the witness is 
or is not competent, ascertain all the facts 
necessary to form a judgment. Vide 8 
Watts, R. 227; and articles Credibility ; 
Incompetency; Interest; Witness. 

5. In the French law, by competency is 
understood the right in a court to exercise 
jurisdiction in a particular case; as, where 
the law gives jurisdiction to the court when 
a thousand francs shall be in dispute, the 
court is competent if the sum demanded is 
a thousand francs or upwards, although the 
plaintiff may ultimately recover less. 

COMPETENT WITNESS. One who 
is legally qualified to be heard to testify 
in a cause. In Kentucky, Michigan, and 
Missouri, a will must be attested, for the 
purpose of passing lands, by competent 
witnesses; but if wholly written by the 
testator, in Kentucky, it need not be so 
attested. See Attesting witness; Credible 
witness; Disinterested witness; Respectable 
witness; and Witness. 

COMPETITORS, French law . Persons 
who compete or aspire to the same office, 
rank or employment. As an English word 
in common use, it has a much wider appli¬ 
cation. Ferriere, Diet, de Dr. h. t. 

COMPILATION. A literary produc¬ 
tion, composed of the works of others, and 
arranged in some methodical manner. 

2. When a compilation requires in its 
execution taste, learning, discrimination and 
intellectual labor, it is an object of copy¬ 
right ; as, for example, Bacon’s Abridg¬ 
ment. Curt, on Copyr. 18G. 

COMPLAINANT. One who makes a 
complaint. A plaintiff 4n a suit in chancery 
is so called. 

COMPLAINT, crim. law . The allega¬ 
tion made to a proper officer, that some 
person, whether known or unknown, has 
been guilty of a designated offence, with 
an offer to prove the fact, and a request 
that the offender may be punished. 

2. To have a legal effect, the com¬ 
plaint must be supported by such evidence 
as shows that an offence has been committed, 
and renders it certain or probable that it 
was committed by the person named or de¬ 
scribed in the complaint. 
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COMPOS MENTIS. Of sound mind. 
See non compos mentis, 

COMPOSITION, contracts. An agree¬ 
ment, made upon a sufficient consideration, 
between a debtor and creditor, by which 
the creditor accepts part of the debt due to 
him in satisfaction of the whole. Montagu 
on Compos. 1 : 3 Co. 118 ; Co. Litt. 21‘2, 
b ; 4 Mod. 88 ; 1 Str. 426 ; 2T.R. 24, 
26: 2 Chit. B. 541, 564; 5 D. & R. 56; 

3 B. & C. 242 ; 1 R. & M. 138; 1 B. & 
A. 108, 440 : 3 Moore’s R. 11; 6 T. R. 
263; 1 D. k R. 403 ; 2 Campb. R. 283 ; 
2 M. A S. 120; 1 N. R. 124; Harr. Dig. 
Deed VIII. 

2. In England, compositions were form¬ 
erly allowed for crimes and misdemeanors, 
even for murder. But these compositions 
are no longer allowed, and even a qui tam 
action cannot be lawfully compounded. 
Bac. Ab. Actions qui tam , G. See 2 John. 
405;'9 John. 251; 10 John. 11$; 11 
John. 474; 6 N. H. Rep. 200. 

Composition of matter. In describing 
the subjects of patents, the Act of Congress 
of July 4, 1836, sect. 6, uses the words 
cc composition of matter these words are 
usually applied to mixtures and chemical 
compositions, and in these cases it is enough 
that the compound is new. Both the com¬ 
position and the mode of compounding may 
be considered as included in the invention, 
when the compound is new. 

COMPOUND INTEREST. Interest al¬ 
lowed upon interest; for example, when a 
sum of money due for interest, is added to 
the'principal, and then bears interest. This 
is not, in general, allowed. See Interest 
far money . 

COMPOUNDER, in Louisiana . He 
who makes a composition. An amicable 
compounder is one who has undertaken by 
the agreement of the parties to compound 
or settle differences between them. Code 
of Pract. of Lo. art. 444. 

COMPOUNDING A FELONY, crimes. 
The act of a party immediately aggrieved, 
who agrees with a thief or other felon that 
he will not prosecute him, on condition that 
he return to him the goods stolen, or who 
takes a reward not to prosecute. This is an 
offence punishable by fine and imprisonment. 
The mere retaking by the owner of stolen 
goods is no offence, unless the offender is 
not to be prosecuted. Hale, P. C. 546; 
1 Chit. Or. Law, 4. 

COMPROMISE, contracts. An agree¬ 
ment between two or more persons, who, to 
Vol. I — R 


avoid a lawsuit, amicably settle their dif¬ 
ferences, on such terms as they can agree 
upon. Vide Com. Dig. App. tit. Compro¬ 
mise. 

2. It will be proper to consider, 1. by 
whom the compromise must be made : 2. its 
form ; 3. the subject of the compromise ; 4. 
^ts effects. 

3. It must be made by a person having 
a right and capacity to enter into the con¬ 
tract, and carry out his part of it, or by oie 
having lawful authority from such person. 

4. The coni^k-omise may be by parol or 
in writing, and the writing may be under 
seal or not: though as a general rule a 
partner cannot bind his copartner by deed, 
unless expressly authorized, yet it would 
seem that a compromise with the principal 
is an act which a partner may do in behalf 
of his copartners, and that, though under 
seal, it would conclude the firm. 2 Swanst. 
539. 

5. The compromise may relate to a civil 
claim, either as a matter of contract, or for 
a tort, but it must be of something uncer¬ 
tain ; for if the debt be certain and undis¬ 
puted, a payment of a part will not, of 
itself, discharge the whole. A claim con¬ 
nected with a criminal charge cannot be 
compromised. 1 Chit. Pr. 17. See Nev. 
& Man. 275. 

6. The compromise puts an end to the 
suit, if it be proceeding, and bars any suit 
which may afterwards be instituted. It has 
the effect of res judicata, 1 Bouv. Inst. n. 
798-9. 

7. In the civil law, a compromise is an 
agreement between two or more persons, 
who, wishing to settle their disputes, refer 
the matter in controversy to arbitrators, 
who are so called because those who choose 
them give them full powers to arbitrate and 
decide what shall appear just and reason¬ 
able, to put an end to the differences of 
which they are made the judges. 1 Domat, 
Lois Civ. liv. 1, t. 14. Vide Submission / 
Ch. Pr. Index, h. t. 

COMPROMISSARIUS, civil law, A 
name sometimes given to an arbitrator; be¬ 
cause the parties to the submission usually 
agree to fulfil his award as a compromise. 

COMPTROLLERS. There are officers 
who bear this name, in the treasury depart 
ment of the United States. 

2. There are two comptrollers. It is 
the duty of the first to examine all accounts 
settled by the first and fifth auditors, and 
certify the balances arising thereon to tht 


258 


COM 


COM 


register ; to countersign all warrants drawn 

* -- ' 1 ^ 

by the secretary of the treasury, other than 
those drawn on the requisitions of the sec¬ 
retaries of the war and navy departments, 
which shall be warranted by law ; to report 
to the secretary the official forms to be 
issued in the different offices for collecting 
the public revenues, and the manner and 
form of stating the accounts of the several 
persons employed therein; and to super¬ 
intend the preservation of the public ac¬ 
counts, subject to his revision; and to 
provide for the payment# of all moneys 
which may be collected. Act of March 3, 
1817, sect. 8 ; Act of Sept. 2, 1789, s. 2 ; 
Act of March 7, 1822. 

3. To superintend the recovery of all 
debts due to the United States; to direct 
suits and legal proceedings, and to take such 
measures as may be authorized by the laws, 
to enforce prompt payment of all such debts; 
Act of March 3, 1817, sect. 10 ; Act of 
Sept. 2, 1789, s. 2; to lay before congress 
annually, during the first week of their 
session, a list of such officers as shall have 
failed in that year to make the settlement 
required by law ; and a statement of the 
accounts in the treasury, war, and navy de¬ 
partments, which may have remained more 
than three years unsettled, or on which 
balances appear to have been due more than 
three years prior to the thirteenth day of 
September, then last pasttogether with a 
statement of the causes which have pre¬ 
vented a settlement of the accounts, or the 
recovery of the balances due to the United 
States. Act of March 3, 1809, sect. 2. 

4. Besides these, this officer is required 
to perform minor duties, which the plan of 
this work forbids to be enumerated here. 

5. His salary is three thousand five 
hundred dollars per annum. Act of Feb. 
20, 1804, s. 1. 

6. The duties of the second comptroller 
are to examine all accounts settled by the 
second, third and fourth auditors, and 
certify the balances arising thereon to the 
secretary of the department in which the 
expenditure has been incurred; to counter¬ 
sign all the warrants drawn by the secretary 
of the treasury upon the requisition of the 
secretaries of the war and navy departments, 
which shall be warranted by law ; to report 
to the said secretaries the official forms to 
be issued in the different offices for dis¬ 
bursing public money in those departments, 
and the manner and form of keeping and 
stating the accounts of the persons employed 


therein, and to superintend the preservation 
of public accounts subject to his revision. 
His salary is three thousand dollars per 
annum. Act of March 3, 1817, s. 9 and 
15: Act of May 7, 1822. 

7. A similar officer exists in several of 
the states, whose official title is comptroller 
of the public accounts, auditor general, or 
other title descriptive of the duties of the 
office. 

COMPULSION. The forcible induce¬ 
ment to an act. 

2. Compulsion may be lawful or unlaw¬ 
ful. 1. When a man is compelled by lawful 
authority to do that which he ought to do, 
that compulsion does not affect the validity 
of the act ; as for example, when a court of 
competent jurisdiction compels a party to 
execute a deed, under the pain of attach¬ 
ment for contempt, the grantor cannot 
object to it on the ground of compulsion. 
2. But if the court compelled a party to do 
an act forbidden by law, or not having 
jurisdiction over the parties or the subject- 
matter, the act done by such compulsion 
would be void. Bowy. Mod. C. L. 305. 

3. Compulsion is never presumed. 

P norcinn (a v ^ 

COMPURGATOB. Formerly, when a 
person was accused of a crime, or sued in a 
civil action, he might purge himself upon 
oath of the accusation made against him, 
whenever the proof was not the most clear 
and positive ; and if upon his oath he de¬ 
clared himself innocent, he was absolved. 

2. This usage, so eminently calculated 
to encourage perjury by impunity, was soon 
found to be dangerous to the public safety. 
To remove this evil the laws wore changed, 
by requiring that the oath should be ad¬ 
ministered with the greatest solemnity ; 
but the form was soon disregarded, for the 
mind became easily familiarized to those 
ceremonies which at first imposed on the 
imagination, and those who cared not to 
violate the truth did not hesitate to treat 
the form with contempt. In order to give a 
greater weight to the oath of the accused, 
the law was again altered so as to require 
that the accused should appear before the 
judge with a certain number of his neigh¬ 
bors, relations or friends, who should 
swear that they believed the accused had 
sworn truly. This new species of witnesses 
were called compurgators. 

3. The number of compurgators varied 
according to the nature of the charge and 
other circumstances. Encyclopedic, h. t 
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Vide Du Cange, Gloss, voc. Juramentuni; 
Spel man’s Gloss, voc. Assartli; Merl. R6p. 
mot Conjuratours. 

4. By the English law, when a party 
was sued in debt or simple contract, detinue, 
and perhaps sonic other forms of action, the 
defendant might wage his law, by producing 
eleven compurgators who would swear they 
believed him on his oath, by which be dis¬ 
charged himself from the action in certain 
cases. Vide 3 Bl. Com. 341—348 ; Barr, 
on the St at. 844; 2 Inst. 25 ; Terms de 
la Lev; Mansel on Demurrer, 130, 131; 
Wafer of Law. 

COMPUTATION, count ing y calculation. 
It is a reckoning or ascertaining the number 

o o 

of any thing. 

2. It is sometimes used in the common 
law for the true reckoning or account of time. 
Time is computed in two ways ; first, natu- 
rally ? counting years, days and hours ; and 
secondly, civilly, that is, that when the last 
part of the time has once commenced, it is 
considered as accomplished. Savig. Dr. 
Ilom. § 182. See Infant; Fraction . For 
the computation of a year, see Com. Big. 
Ann ; of a month, Com. Dig. Temps. A ; 1 
John. Cas. 100; 15 John. 11.120 ; 2 Mass. 
170, n.; 4 Mass. 460 ; 4 Ball. 144; 3 S. k 
R. 169; of a day, vide Day; and 3 Burr. 
1434 ; 11 Mass. 204 ; 2 Browne, 18 ; Big. 
3, 4, 5 ; Salk. 625 : 3 Wils. 274. 

3. It is a general rule that when an act 
is to be done within a certain time, one day 
is to be taken inclusively, and one exclu¬ 
sively. Vide Lofft. 276 : Dougl. 463; 2 
Chit. Pr. 69; 3 Id. 108, 9; 3 T. R. 623 ; 
2 Campb. R. 294 ; 4 Man. and Kyi. 300, 
n. (b) : 5 Bingh. R. 339 : S. C. 15, E. C. 
L. R. 462 ; 3 East, R. 407 : Hob. 139 ; 4 
Moore, R. 465 : Har. Dig. Time, computa¬ 
tion of ; 3 T. R. 623 ; 5 T. R. 283; 2 
Marsh. R. 41 ; 22 E. C. L. R. 270 ; 13 E: 
C. L. R. 238 ; 24 E. C. L. R. 53; 4 Wash. 
C. C. R. 232 ; 1 Mason, 176 ; 1 Pet. 60; 
4 Pet. 349 ; 9 Cranch, 104 ; 9 Wheat. 581. 
Vide Day: Hour; Month; Year. 

CONCEALMENT, contracts. The un¬ 
lawful suppression of any fact or circum¬ 
stance, by one of the parties to a contract, 
from the other, which in justice ought to be 
made known. 1 Bro. Ch. R. 420 ; 1 Fonbl. 
Eq. B. 1, c. 3, § 4, note (n); 1 Story, Eq. 
Jur. § 207. 

2. Fraud occurs when one person sub¬ 
stantially misrepresents or conceals a ma¬ 
terial feet peculiarly within his own know- 
ledge, in consequence of which a delusion 


exists ; or uses a device naturally calculated 
to lull the suspicions of a careful man, and 
induce him to forego inquiry into a matter 
upon which the other party has information, 
although such information be not exclusively 
within his reach. 2 Bl. Coni. 451 ; 3 Id. 1GG ; 
Sugd. Vend. I to 10 ; 1 Com. Contr. 38 ; 
3 B. k C. 623 ; 5 D. & R. 490 ; 2 Wheat. 
183 ; 11 Id. 59 ; 1 Pet, Sup. C. R. 15,16. 
The party is not bound, however, to disclose 
patent defects. Sugd. Vend. 2. 

3. A distinction has been made between 
the concealment of latent defects in real 
and personal property. For example, the 
concealment by an agent that a nuisance 
existed in connexion with a house the owner 
had to hire, did not render the lease void. 
6 W. k M. 358 ; 1 Smith, 400. The rule 
with regard to personalty is different, 3 
Camp. 508; 3 T. R. 759. 

4. In insurances, where fairness is so 
essential to the contract, a concealment 
which is only the effect of accident, negli¬ 
gence, inadvertence, or mistake, if material, 
is equally fatal to the contract as if it were 
intentional and fraudulent. 1 Bl. R. 594 ; 
3 Burr. 1909. The insured is required to 
disclose all the circumstances within his own 
knowledge only, which increase the risk, 
lie is not, however, bound to disclose gene¬ 
ral circumstances which apply to all policies 
of a particular description, notwithstanding 
they may greatly increase the risk. Under 
this rule, it has been decided that a policy 
is void, which was obtained by the conceal¬ 
ment by the assured of tlie fact that lie had 
heard that a vessel like his was taken. 2 
P. Wins. 170. And in a case where the 
assured had information of “a violent 
storm,” about eleven hours after his vessel 
had sailed, and had stated only that “ there 
had been blowing weather and severe storms 
on the coast after the vessel had sailed,” 
but without any reference to the particular 
storm, it was decided that this was a con¬ 
cealment which vitiated the policy. 2 
Caines, R. 57. Vide 1 Marsh. Ins. 468 ; 
Park, Ins. 276 ; 14 East, R. 494 ; I John. 
R. 522: 2 Cowen, 56; 1 Caines, 276; 3 
Wash. C. C. Rep. 138; 2 Gallis. 353; 12 
John. 128. 

5. Fraudulent concealment avoids thj 
contract. See, generally, Verpl. on Contr., 
passim; Bouv. Inst. Index, h. t.; Marsh 
Ins. B. 1, c. 9; 1 Bell’s Com. B. 2, pt. 3, 
c. 1, s. 3, § 1; 1 M. & S. 517; 2 Marsh. 
R. 336. 

CONCESSI, conveyancing. This is a 
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Latin word, signifying, I have granted. It 
was frequently used when deeds and other 
conveyances were written in Latin. It is 
a word of general extent, and is said to 
amount to a grant, feoffment, lease, release, j 
and the like. 2 Saund. 96 ; Co. Litt. 301, 
302 ; Dane’s Ab. Index, h. t.; 5 Whart. R. 
278. 

2. It has been held that this word in a 
feoffment or fine implies no warranty. Co. 
Lit. 384 ; Noke’s Case, 4 Rep. 80 ; Vaugh¬ 
an's Argument in Hayes v. Bick rsteth, 
Vaughan, 126 ; Butler’s Note, Co. Lit. 384. 
But see 1 Freem. 339, 414. 

CONCESSION. A grant. This word 
is frequently used in this sense when applied 
to grants made by the French and Spanish 
governments in Louisiana. 

CONCESSIMUS. A Latin word, which 
signifies, we have granted . This word 
creates a covenant in law, for the breach j 


his return. Vide Plowd. 276, b; 3 Tho. 
Co. Litt. 600. 

Conclusion to the country, pleading , 
The tender of an issue to be tried by a jury 
is called the conclusion to the couniry . 

2. This conclusion is in the following 
words, when the issue is tendered by the 
defendant : “ And of this the said C D puts 
himself upon the country.” When it is 
tendered by the plaintiff, the formula is as 
follows: “ And this the said A B prays may 
be inquired of by the country.” It is held, 
however, that there is no material difference 
between these two modes of expression, and 
that, if ponit $e y be substituted for petit 
quod inquiratuTy or vice versa , the mistake 
is unimportant. 10 Mod. 166. 

3. When there is an affirmative on one 
side, and a negative on the other, or vice 
versa , the conclusion should be to the coun¬ 
try. T. Ray in. 98 ; Carth. 87 ; 2 Saund. 


of which tho grantors may be jointly sued. ] 
It imports no warranty of a freehold, but 
as in case of a lease for years. Spen¬ 
cer’s Case, 5 Co. Rep. 16 ; Brown v. 
Hey wood, 3 Kcblc, Rep. 617 ; Bac. Ab. 
Covenant, B. See Bac. Ab. officers, &c. 
E. 

CONCESSOR. A grantor; one who 
makes a concession to another. 

CONCILIUM. A day allowed to a de¬ 
fendant to make his defence ; an imparlance. 

4 Bl. Com. 356, n.; 3 T. R. 530. 

Concilium regis. The name of a tri¬ 
bunal which existed in England during the 
times of Edward I. and Edward II., com¬ 
posed of the judges and sages of the law. 
To them were referred cases of great diffi¬ 
culty. Co. Litt, 304. 

CONCLAVE. An assembly of cardinals 
for the purpose of electing a pope ; the place 
where the assembly is held is also called a 
conclave. It derives this name from the 
fact that all the windows and doors are 
locked, with the exception of a single panel, 
which admits a gloomy light. 

CONCLUSION, practice . Making the 
last argument or address to the court or ] 
jury. The party on whom the onus pro- 
bandi is cast, in general has the conclusion. 

Conclusion, remedies . An estoppel; a 
bar ; the act of a man by which he has con- j 
fessed a matter or thing which he can no ] 
longer deny ; as, for example, the sheriff is j 
concluded by his return to a writ, and there¬ 
fore, if upon a capias he return cepi corpus , 
he cannot afterwards show that he did not 
arrest the defendant, but is concluded by 


189; 2 Burr. 1022. So it is, though the 
affirmative and negative be not in express 
words, but only tantamount thereto. Co, 
Litt. 126, a*. Yclv. 137 : 1 Saund. 103 ; 1 
Chit, PI. 592; Com. Dig. Pleader, E 32. 

CONCLUSIVE. What puts an end to 
a thing. A conclusive presumption of law, 
is one which cannot be contradicted even by 
direct and positive proof. Take, for exam¬ 
ple, the presumption that an infant is in¬ 
capable of judging whether it is or is not 
against his interest; when infancy is pleaded 
and proved, the plaintiff cannot show that 
the defendant was within one day of being 
of age when the contract was made, and 
perfectly competent to make a contract. 3 
Bouv. Inst. n. 3061. 

Conclusive evidence. That which 
cannot be contradicted by any other evi¬ 
dence ; for example, a record, unless im¬ 
peached for fraud, is conclusive evidence 
between the parties. 3 Bouv. Inst. n. 
3061-62. 

CONCLITSUM, intern, law . The form 
of an acceptance or conclusion of a treaty; 
as, the treaty was ratified purely and simply 
by a conclusum . It is the name of a decree 
of the Germanic diet, or of the aulic council. 

CONCORD, estates , conveyances , prac¬ 
tice. An agreement or supposed agreement 
between the parties in levying a fine of 
lands, in which the deforciant (or be who 
keeps the other out of possession,) acknow¬ 
ledges that the lands in question, are tho 
right of the complainant; and from the ac¬ 
knowledgment or recognition of right thus 
made, the party who levies the fine is called 
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the cognisor, »•><! the person to whem it is 
levied, the c.igirsce. 2 Bl. Com. 350; 
Cruise, Dig. tit. 35, c. 2, s. 33 ; Com. Dig. 
Fine, E 9. 

CONCORD ATE. A convention ; n pact; 
an agreeme it. The term is generally con- 
lined to the agreements made between in¬ 
dependent governments ; and, most usually 
applied to those between the pope and some 
prince. 

CONCCBIXAGE. This term has two 
different significations; sometimes it means 
a species of marriage which took place among 
the ancients, and which isj'et in use in some 
countries. In this country it means the act 
or practice of cohabiting as man and woman, 
in sexual commerce, without the authority 
of law, or a legal marriage. Vide 1 Bro. 
Civ. Law, 80 ; Mcrl. Rep. h. t,; Dig. 32, 
49, 4 ; Id. 7, 1, 1; Code, 5, 27, 12. 

CONCUBINE. A woman who cohabits 
with a man as his wife, without being mar¬ 
ried. 

TO CONCUR. In Louisiana, to concur, 


been appointed judges of the high court of p 
delegates are so called. Shelf, on Lun. 310. 

CONDEMNATION, mar. law . The sen¬ 
tence or judgment of a court of competent 
jurisdiction that a ship or vessel taken as a 
prize on the high* seas, was liable to capture, 
and was properly and legally captured. 

2. By the general practice of the law, 
of nations, a sentence of condemnation is, 
at present, generally deemed necessary in 
order to divest the title of a vessel taken as 
a prize. Until this has been done the original 
owner may regain his property, although the 
ship may have been in possession of the 
enemy twenty-four hours, or carried infra 

' pnesidia. 1 Rob. Rep. 134 ; 3 lloh. Rep 
| 97, n.; Cartli. 423 ; Chit. Law of Nat. 99, 

| 100; 10 Mod. 79 ; Abb. on Sli. 14; Wcsk! 
on Ins. li. t.; Marsh, on Ins. 402. A sen- 
j tence of condemnation is generally binding 
everywhere. Marsh, on Ins. 402. 

3. The term condemnation is also ap¬ 
plied to the sentence which declares a ship 
to be unfit for service ; this sentence and 


signifies, to claim a part of the estate of an 
insolvent along with other claimants; 6 N. 
S. 460: as “ the wife concurs with her 
husband’s creditors, and claims a privilege 
over them.” 

CONCURRENCE, French law . The 
equality of rights, or privilege which seve¬ 
ral persons have over the same thing; as, 
for example, the right which two judg¬ 
ment creditors, whose judgments were ren¬ 
dered at the same time, have to he paid out 
of the proceeds of real estate bound by them. 
Diet, de Jur. h. t. 

CONCURRENT. Running together; 
having the same authority; thus we say a 
concurrent consideration occurs in the case 
of mutual promises; such and such a court 
have concurrent jurisdiction; that is, each 
has the same jurisdiction. 

CONCUSSION, civ . law. The unlawful 
forcing of another by threats of violence to 
give something of value. It differs from 
robbery in this, that in robbery the thing is 
taken by force, while in concussion it is 
obtained by threatened violence. Hein. Lee. 
El. § 1071. 

COXDEDIT, eccl. law . The name of a 
plea, entered by a party to a libel filed in 
the ecclesiastical court, in which it is pleaded 
that the deceased made the will which is the 
subject of the suit, and that he was of sound 
mind. 2 Eng. Eccl. Rep. 438; 6 Eng. 
Eccl. Rep. 431. 

CONDELEGATES. Advocates who have 


! the grounds of it may, however, be reex- 
! ainined and litigated by parties interested 
in disputing it. 5 Esp. N. P. C. 65 ; Abb. 
on Shipp. 4. 

Condemnation, civil law. A sentence 
of judgment which condemns some one to 
do, to give, or to pay something; or which 
declares that his claim or pYetensions arc 
unfounded. This word is also used by com¬ 
mon lawyers, though it is more usual to say 
conviction, both in civil and criminal cases. 
It is a maxim that no man ought to be con¬ 
demned unheard, and without die oppor¬ 
tunity of being heard. 

CONDICTIO INDEBITI, civil law. 
When the plaintiff has paid to the defend¬ 
ant by mistake what lie was not bound to 
pay either in fact or in law, he may recover 
it back by an action called condictio indebiti . 
This action does not lie, 1. if the sum was 
due ex ccqvitate , or by a natural obligation ; 
2. if he who made the payment knew that 
nothing was due, for qui consulto dat , quod 
non debetat, prcesu?nitur donate . Vide Quasi 
contract. 

CONDICTION, Lat. condictio . This 
term is used in the civiL law in the same 
sense as action. Condictio ccrti , is an ac¬ 
tion for the recovery of a certain thing, as 
our action of replevin ; condictio incerti , is 
an action given for the recovery of an un¬ 
certain thing. Dig. 12, 1. 

CONDITION, contracts , wills. In its 
most extended signification, a condition is a 
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clause in a contract or agreement which has 
for its object to suspend, to rescind, or to 
modify the principal obligation ; or in case 
of a will, to suspend, revoke, or modify the 
devise or bequest. 1 Bouv. Inst. n. 730. It 
is in fact by itself, in many cases, an agree¬ 
ment; and a sufficient foundation as an 
agreement in writing, for a bill in equity, 
praying for a specific performance. 2 Burr. 
826. In pleading, according to the course 
of the common law, the bond and its condi¬ 
tion are to some intents and purposes, re¬ 
garded as distinct things. 1 Saund. Rep. 
by Wins. 9 b. Doniat has given a definition 
of a condition, quoted by Hargrave, in these 
words : u A condition is any portion or agree¬ 
ment which regulates what the parties have 
a mind should be done, if a case they fore¬ 
see should come to pass.” Co. Litt. 201 a. 

2. Conditions sometimes suspend the 
obligation; as, when it is to have no effect 
until they arc fulfilled; as, if I bind myself 
to pay you one thousand dollars on condi¬ 
tion that the ship Thomas Jefferson shall 
arrive in the United States from Havre; 
the contract is suspended until the arrival 
of the ship. 

3. The condition sometimes rescinds the 
contract; as, when I sell you my horse, on 
condition that he shall be alive on the first 
day of January, and he dies before that 
time. 

4. A condition may modify the con¬ 
tract ; as, if I sell you two thousand bushels 
of corn, upon condition that my crop shall 
produce that much, and it produces only 
fifteen hundred bushels. 

5. In a less extended acceptation, but 
in a true sense, a condition is a future and 
uncertain event, on the existence or non¬ 
existence of which is made to depend, cither 
the accomplishment, the modification, or the 
rescission of an obligation or testamentary 
disposition. 

6. There is a marked difference between 
a condition and a limitation. When a tiling 
is given generally, but the gift may be de¬ 
feated upon the happening of an uncertain 
event, the latter is called a condition ; but 
when it is given to be enjoyed until the 
event arrives, it is a limitation. See Limita¬ 
tion; Estates. It is not easy to say when a 
condition will be considered a covenant and 
when not, or when it will be holden to be 
both. Platt on Cov. 71. 

7. Events foreseen by.conditions are of 
three kinds. Some depend on the acts of 
the persons who deal together, as, if the 


agreement should provide that a partner 
should not join another partnership. Others 
are independent of the will of the parties, 
as, if I sell you one thousand bushels of 
corn, on condition that my crop shall not be 
destroyed by a fortuitous event, or act of 
God. Some depend in part on the con¬ 
tracting parties and partly on the act of 
God, as, if it be provided that such mer¬ 
chandise shall arrive by a certain day. 

8. A condition may be created by insert¬ 
ing the very word condition , or on condition , 
in the deed or agreement; there are, how¬ 
ever, other words that will do so as effe3tu- 
ally, as proviso , if, &c. Bac. Ab. Condi¬ 
tions, A. 

9. Conditions are of*various kinds; 1. 
as to their form , they are express or implied. 
This division is of feudal origin. 2 Woodes. 
Lcct. 138. 2. As to their object , they are 
lawful or unlawful; 3. as to the time when 
they are to take effect , they arc precedent or 
subsequent; 4. as to their nature , they are 
possible or impossible; 5. as to their opera¬ 
tion, they are positive or negative; 6. as to 
their divisibility , they are copulative or dis¬ 
junctive ; 7. as to their agreement with the 
contract, they are consistent or repugnant; 
8. as to their effect , they are resolutory or 
suspensive. These will be severally con¬ 
sidered. 

10. An express condition is one created 
by express words: as for instance, a condi¬ 
tion in a lease that if the tenant shall not 
pay the rent at the day, the lessor may re¬ 
enter. Litt. 328. Tide Reentry. 

11. An implied condition is one created 
by law, and not by express words ; for ex¬ 
ample, at common law, the tenant for life 
holds upon the implied condition not to 
commit waste. Co. Litt. 233, b. 

12. A lawful or legal condition is one 
made in consonance with the law. This 
must be understood of the law as existing 
at the time of making N t he condition, for no 
change of the law can change the force of 
the condition. For example, a conveyance 
was made to the grantee, on condition that 
lie should not alicne until he reached the 
age of twenty-five years. Before he acquired 
this age he aliened, and made a second con¬ 
veyance after he obtained it; the first deed 
was declared void, and the last valid. W hen 
the condition was imposed, twenty-five was 
the age of majority in the state; it was 
afterwards changed to twenty-one. Lnder 
these circumstances the condition was held 
to be binding. 3 Miss. R. 40. 
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13. An unlawful or illegal condition is 
one forbidden by law. Unlawful conditions 
have for their object, 1st. to do something 
malum in sc, or malum prohibitum; 2d. to 
omit the performance of some duty required 
bv law ; 3d. to encourage such act or omis¬ 
sion. 1 P. Wins. 189. When the law pro¬ 
hibits, in express terms, the transaction in 
respect to which the condition is made, and 
declares it void, such condition is then void ; 
3 Binn. R. 533; but when it is prohibited, 
without being declared void, although un¬ 
lawful, it is not void. 12 S. & R. 237. 
Conditions in restraint of marriage are 
odious, and are therefore held to the utmost 
rigor and strictness. They are contrary to 
sound policy, and by the Roman law were 
all void. 4 Burr. Rep. 2055; 10 Barr. 75, 
350; 3 Whart. 575. 

14. A condition precedent is one which 
must be performed before the estate will vest, 
or before the obligation is to be performed. 
2 Dali. R. 317. Whether a condition shall 
be considered as precedent or subsequent, 
depends not on the form or arrangement of 
the words, but on the manifest intention of 
the parties, on the fair construction of the 
contract. 2 Fairf. R. 318 ; 5 Wend. R. 
496; 3 Pet. R. 374 ; 2 John. R. 148 ; 2 
Caines, R. 352; 12 Mod. 464; 6 Cowen, 
R. 627 : 9 Wheat. R. 350; 2 Yirg. Cas. 
138 ; 14 Mass. R. 453 ; 1 J. J. Marsh. R. 
591 ; 6 J. J. Marsh. R. 161 ; 2 Bibb, 11. 
547; 6 Litt. R. 151 ; 4 Rand. R. 352; 2 
Burr. 900. 

15. A subsequent condition is one which 
enlarges or defeats an estate or right, al¬ 
ready created. A conveyance in fee, reserv¬ 
ing a life estate in a part of the land, and 
made upon condition that the grantee shall 
pay certain sums of money at divers times 
to several persons, passes the fee upon con¬ 
dition subsequent. 6 Greenl. R. 106. See 
1 Burr. 39, 43 ; 4 Burr. 1940. Sometimes 
it becomes of great importance to ascertain 
whether the condition is precedent or sub¬ 
sequent. When a precedent condition be¬ 
comes impossible by the aet of God, no 
estate or right vests ; but if the condition 
is subsequent, the estate or right beeomes 
absolute. Co. Litt. 206, 208 ; 1 Salk. 170. 

16. A possible condition is one which 
may be performed, and there is nothing in the 
laws of nature to prevent its performance. 

17. An impossible condition is one which 
cannot be accomplished according to the 
laws of nature; as, to go from the United 
States to Europe in one day ; such a condi¬ 


tion is void. 1 Swift’s Dig. 93; 5 Toull. 
n. 242—247. When a condition becomes 
impossible by the act of God, it either vpsta 
the estate, or does not, as it is precedent or 
subsequent: when it is the former, no estate 
vests ; when the latter, it becomes absolute. 
Co. Litt. 206, a, 218, a; 3 Pet. It. 374; 1 
Hill. Ab. 249. When the performance of 
the condition becomes impossible by the act 
of the party who imposed it, the estate is 
rendered absolute. 5 Rep. 22 ; 3 Bro. Pari. 
Cas. 359. Vide 1 Paine's It. 652 ; Bac. Ab. 
Conditions, M; Roll. Ab. 420 ; Co. Litt. 
206 ; 1 Rop. Leg. 505 ; Swinb. pt. 4, s. 6 ; 
Inst. 2, 4, 10 ; Dig. 28, 7, 1; Id. 44, 7, 
31 ; Code 6, 25, 1; 6 Toull. n. 48G, 686 ; 
and the article Impossibility. 

18. A positive condition requires that 
the event contemplated shall happen ; as, 
If I marry. Poth. Ob. part 2, c. 3, art. 1,§ 1. 

19. A negative condition requires that 
the event contemplated shall not happen ; 
as, If I do not marry. Poth. Ob. n. 200. 

20. A copulative condition, is one of 
several distinct matters, the whole of which 
are made precedent to the vesting of an 
estate or right. In this case the entiie 
condition must be performed, or the estate 
or right can never arise or take place. 2 
Freem. 186. Such a condition differs from 
a disjunctive condition, which gives to the 
party the right to perform the one or the 
other ; for, in this case, if one becomes im¬ 
possible by the act of God, the whole will, 
in general, be excused. This rule, however, 
is not without exception. 1 B. & P. 242: 
Cro. Eliz. 780 ; 5 Co. 21 ; 1 Lord Raym. 
279. Vide Conjunctive; Disjunctive. 

21. A disjunctive condition is one 
which gives the party to be affected by it, 
the right to perform one or the other of 
two alternatives. 

22. A consistent condition is one which 
agrees with other parts of the contract. 

23. A repugnant condition is one which 
is contrary to the contract; as, if I grant 
to you a house and lot in fee, upon condi¬ 
tion that you shall not aliene, the condition 
is repugnant and void, as being inconsistent 
with the estate granted. Bac.-Ab. Condi¬ 
tions, L ; 9 Wheat. 325 ; 2 Vcs. jr. 324. 

24. A resolutory condition in the civil 
law is one which has for its object, when ac¬ 
complished, the revocation of the principal 
obligation. This condition does not suspend 
either the existence or the execution of the 
obligation, it merely obliges the creditor to 
return wbat he has received. 
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25. A suspensive condition is one which 
suspends the fulfilment of the obligation 
until it lias been performed : as, if a man 
bind himself to pay one hundred dollars, 
upon condition that the ship Thomas Jeffer¬ 
son shall arrive from Europe. The obliga¬ 
tion, in this case, is suspended until the 
arrival of the ship, when the condition hav¬ 
ing been performed, the obligation becomes 
absolute, and it is no longer conditional. 
A suspensive condition is in fact a condition 
precedent. 

26. Pothier further divides conditions 
into potestative, casual and mixed. 

27. A potestative condition is that 
which is in the power of the person in 
whose favor it is contracted; as, if I engage 
to give my neighbor a sum of money, in 
case he cuts down a tree which obstructs 
)iiv prospect. Poth. Obi. Pt. 2, c. 3, art. 1, 

§i- 

28. A casual condition is one which 
depends altogether upon chance, and not in 
the power of the creditor, as the following: 
if I have children ; if I have no children ; 
if such a vessel arrives in the United States, 
Ac. Poth. Ob. n. 201. 

29. A mixed condition is one which de¬ 
pends on the will of the creditor and of a 
third person ; as, if you marry my cousin. 
Poth. Ob. n. 201. Vide, generally, Bouv. 
Inst. Index, h. t. 

Condition, persons . The situation in 
civil society which creates certain relations 
between the individual, to whom it is ap¬ 
plied, and one or more others, from which 
mutual rights and obligations arise. Thus 
the situation arising from marriage gives 
rise to the conditions of husband and wife; 
that of paternity to the conditions of father 
and child. Domat, tom. 2, liv. 1, tit. 9, s. 

1, n. 8. 

2. In contracts every one is presumed 
to know the condition of the person with 
whom he deals. A man making a contract 
with an infant cannot recover against him 
for a breach of the contract, on the ground 
that he was not aware of his condition. 

CONDITIONAL OBLIGATION. One 
which is superseded by a condition under 
which it was created and which is not yet* 
accomplished. Poth. Obi. n. 176, 198. 

CONDITIONS OF SALE, contracts. 
The terms upon which the vendor of pro¬ 
perty by auction proposes to sell it; the 
instrument containing these terms, when 
reduced to writing or printing is also called 
the conditions of sale. 


2. It is always prudent and advisable 
that the conditions of sale should be printed 
and exposed in the auction room ; when so 
done, they are binding on both parlies, and 
nothing that is said at the time of sale, to 
add to or vary such printed conditions, will 
be of any avail. 1 H. Bl. 289 ; 12 East, 6 ; 
6 Ves. 330 ; 15 Ves. 521; 2 Munf. Rep. 
119 ; 1 Desauss. Ch. Rep. 573 ; 2 Desauss. 
Ch. R. 320; 11 John. Rep. 555 ; 3 Camp. 
285. Vide forms of conditions of sale ir 
Babington on Auctions, 233 to 243 ; Sugd. 
Vend. Appx. No. 4. Vide Auction; Auc 
tioneer ; Puffer . 

CONDONATION. A term used in the 
canon law. It is a forgiveness by the hus¬ 
band of his wife, or by a wife of her hus¬ 
band, of adultery committed, with an implied 
condition that the injury shall not be re¬ 
peated, and that the other party shall be 
treated with conjugal kindness. 1 Hagg. R. 
773 ; 3 Eccl. Rep. 310. See 5 Mass. 320; 

5 Mass. 69 : 1 Johns. Ch. R. 488. 

2. It may be express or implied, as, if 
a husband, knowing of bis wife’s infidelity, 
cohabit with her. 1 Hagg. Rep. 789 , 3 
Eccl. R. 338. 

3. Condonation is not, for many rea¬ 
sons, held so strictly against a wife as 
against a husband. 3 Eccl. R. 330 ; Id. 
341, n.; 2 Edw. R. 207. As all condona¬ 
tions, by operation of law, are expressly or 
impliedly conditional, it follows that the 
effect is taken off by the repetition of mis¬ 
conduct; 3 Eccl. R. 329 ; 3 Pkillim. Rep. 

6 ; 1 Eccl. R. 35 ; and cruelty revives con¬ 
doned adultery. Worsley v . Worsley, cited 
in Durant v . Durant, 1 Hagg. Rep. 733; 3 
Eccl. Rep. 311. 

4. In New York, an act of cruelty alone, 
on the part of the husband, docs not revive 
condoned adultery, to entitle the wife to a 
divorce. 4 Paige’s R. 460. See 3 Edw. 
R. 207. 

5. Where the parties have separate 
beds, there must, in Order to found condo¬ 
nation, be something of matrimonial inter¬ 
course presumed ; it does not rest merely 
on the wife’s not withdrawing herself. 3 
Eccl. R. 341, n.; 2 Paige, R. 108. 

6. Condonation is a bar to a sentence of 
divorce. 1 Eccl. Rep. 284 ; 2 Paige, R. 108. 

7. In Pennsylvania, by the Act of the 
13th of March, 1815, § 7, 6 Reed’s Laws 
of Penna. 288, it is enacted that Ci in any 
suit or action for divorce for cause of adul¬ 
tery, if the defendant shall allege and prove 
that the plaintiff has admitted the defendant 
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into conjugal society or embraces, after be 
or she knew of the criminal fact, or that the 
plaint ill (if the husbaud) allowed of his 
wife's prostitutions, or received hire for 
them, or exposed his wife to lewd company, 
whereby she became ensnared to the crime 
aforesaid, it shall be a good defence, aud 
perpetual bar against the same.” The same 
rule may be found, perhaps, in the codes 
of most civilized countries. Villanova Y 
Manes, Materia Criminal Forense, Obs. 11, 
c. 20, n. 4. A ide, generally, 2 Edw. 207 ; 
Dev. Eq. K. 352; 4 Paige, 432; 1 Edw. 
R. 14 ; Shelf, on M. & D. 445 ; 1 John. 
Cli. R. 483 ; 4 X. llainp. R. 462 ; 5 Mass. 
320. 

CONDUCT, law of nations . This term 
is used in the phrase safe conduct , to signify 
the security given, by authority of the 
government, under the great seal, to a 
stranger, for his quietly coming into and 
passing out of the territories over which it 
has jurisdiction. A safe conduct differs 
from a passport; the former is given to ene¬ 
mies, the latter to friends or citizens. 

Conduct money". The money advanced 
to a witness who has been subpoenaed to 
enable him to attend a trial, is so called. 

CONDUCTOR OPERARIJM, civil law . 
One who undertakes, for a reward, to per¬ 
form a job or piece of work for another. 
See Locator 0peris. 

CONFEDERACY, intern . law. An 
agreement between two or more states qr 
natious, by which they unite for their mu¬ 
tual protection and good. This term is 
applied to such agreement between two 
independent nations, but it is used to sig¬ 
nify the union of different states of the 
same nation, as the confederacy of the 
states. 

2. The original thirteen states, in 1781, 
adopted for their federal government the 
w Articles of confederation and perpetual 
union between the States,” which continued 
in force until the present constitution of the 
United States went into full operation, on 
the 30th day of April, 1789, when presi¬ 
dent Washington was sworn into office. 
Vide 1 Story on the Const. B. 2, c. 3 
and 4. 

Confederacy', crim . law. An agree¬ 
ment between two or more persons to do an 
unlawful act, or an act, which though not 
unlawful in itself, becomes so by the con¬ 
federacy. The technical term usually em¬ 
ployed to signify this offence, is conspiracy . 
'q. v.) 


Confederacy, equity pleading . The 
fourth part of a bill in chancery usually 
charges a confederacy; this is either gene¬ 
ral or special. 

2. The first is by alleging a general 
charge of confederacy between the defend¬ 
ants and other persons to injure or defraud 
the plaintiff. The common form of the 
charge is, that the defendants, combining 
and confederating together, to and with 
divers other persons as yet to the plaintiff 
unknown, but Yvhose names, when dis¬ 
covered, he prays may be iuserted in the 
bill, and they be made parties thereto, with 
proper and apt words to charge them with 
the premises, in order to injure and oppress 
the plaintiff in the premises, do absolutely 
refuse, &c. Mitf. Eq. PI. by Jeremy, 40; 
Coop. Eq. PI. 9 ; Story, Eq. PI. § 29; 1 
Mont. Eq. PI. 77 ; Barton, Suit in Eq. 33; 
Yan Heyth. Eq. Drafts, 4. 

3. When it is intended to rely on a 
confederacy or combination as a ground 
of equitable jurisdiction, the confederacy 
must be specially charged to justify an 
assumption of jurisdiction. Mitf. Eq. PL 
by Jeremy, 41; Story, Eq. PI. § 30. 

4. A general allegation of confederacy 
is now considered as mere form. Story, 
Eq. PI. § 29 ; 4 Bouv. Inst. n. 4169. 

CONFEDERATION, government. The 
name given to that form of government 
which the American colonies, on shaking 
off the British yoke, devised for their mu¬ 
tual safety and government. 

2. The articles of confederation, (q. v.) 
were finally adopted on the 15th of No¬ 
vember, 1777, and with the exception of 
Maryland, which, however, afterwards also 
agreed to them, were speedily adopted by 
the United States, and by which they were 
formed into a federal body, and went into 
force on the first day of March, 1781 ; 1 
Story Const. § 225 ; and so remained until 
the adoption of the present constitution, 
which acquired the force of the supreme 
law of the land on the first Wednesday of 
March, 1789. 5 Wheat. II. 420. Vide 
Articles of Conjederation . 

CONFERENCE, practice , legislation . 
In practice, it is the meeting of the parties 
or their attorneys in a cause, for the pur¬ 
pose of endeavoring to settle the same. 

2/ In legislation, when the senate and 
house of representatives cannot agree on a 
bill or resolution which it is desirable should 
be passed, committees are appointed by the 
two bodies respectively, who are called com- 
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inittees of conference, and whose duty it is, 
if possible, to reconcile the differences be¬ 
tween them. 

3. In the French law, this term is used 
to signify the similarity and comparison be¬ 
tween two laws, or two systems of law ; as 
the lloman and the common law. Encyclo¬ 
pedic, h. t. 

4. In diplomacy, conferences arc verbal 
explanations between ministers of two na¬ 
tions at least, for the purpose of accelerating 
various difficulties and delays, necessarily 
attending written communications. 

CONFESSION, crim. law , evidence . 
The voluntary declaration made by a person 
who has committed a crime or misdemeanor, 
to another, of the agency or participation 
which he had in the same. 

2. When made without bias or improper 
influence, confessions are admissible in evi¬ 
dence, as the highest and most satisfactory 
proof ; because it is fairly presumed that no 
man would make such a confession against 
himself, if the facts confessed were not 
true; but they are excluded, if liable to' 
the imputation of having been unfairly ob¬ 
tained. 

3. Confessions should be received with 
great caution, as they are liable to many 
objections. There is danger of error from 
the misapprehension of witnesses, the mis¬ 
use of words, the failure of a party to ex¬ 
press his own meaning, the prisoner being 
oppressed by his unfortunate situation, and 
influenced by hope, fear, and sometimes a 
worse motive, to make an untrue confession. 
See the case of the two Booms in Greenl. 
Ev. § 214, note 1; North American Re¬ 
view, vol. 10, p. 418 ; 6 Carr. & P. 451 ; 
Joy on Confess, s. 14, p. 100 ; and see 1 
Chit. Cr. Law 7 , 85. 

4. A confession must be made volun¬ 
tarily, by the party himself, to another per¬ 
son. 1. It must be voluntary . A confession, 
forced from the mind by the flattery of 
hope, or the torture of fear, comes in so 
questionable a shape, when it is to be con¬ 
sidered as evidence of guilt, that no credit 
cught to be given to it. 1 Leach, 263. 
This is the principle, but what amounts to a 
promise or a threat, is not so easily defined. 
Vide 2 East, P. C. 659 ; 2 Russ, on Cr. 
644; 4 Carr. & Payne, 387S. C. 19 
Eng. Com. L. Rep. 434 ; 1 Southard, R. 
231 ; 1 Wend. R. 625; 6 Wend. R. 268; 
5 Halst. R. 163; Mina’s Trial, 10; 5 
Rogers’ Rec. 177; 2 Overton, R. 86; 1 
Hayw. (N. C.) R, 482; 1 Carr. & Marsh. 


584. But it must be observed that a con¬ 
fession will be considered as voluntarily 
made, although it was made after a promise 
of favor or threat of punishment, by a per¬ 
son not i?i authority , over the prisoner. if, 
however, a person having such authority 
over him be present at the time, and he 
express no dissent, evidence of such con¬ 
fession cannot be given. 8 Car. & Payne, 
733. 

5. —2. The confession must be made by 
the party to be affected by it. It is evidence 
only against him. In case of a conspiracy, 
the acts of one conspirator are the acts of 
all, while active in the progress of the con¬ 
spiracy, but after it is over, the confession 
of one as to the part he and others took in 
the crime, is not evidence against any but 
himself. Phil. Ev. 76, 77 ; 2 Russ, on Cr. 
653. 

6. —3. The confession must be to another 
person . It may be made to a private in¬ 
dividual, or under examination before a 
magistrate. The whole of the confession must 
be taken, together with whatever conversa¬ 
tion took place at the time of the con¬ 
fession. Roscoe’s Ev. N. P. 36; 1 Ball. 
R. 240; Id. 392 ; 3 Halst. 275 ; 2 Penna. 
R. 27; 1 Rogers’ Rec. 66; 3 Wheeler’s 
C. C. 533; 2 Bailey’s R. 569; 5 Rand. 
R. 701. 

7. Confession , in another sense, is where 
a prisoner being arraigned for an offence, 
confesses or admits the crime with which he 
is charged, whereupon the plea of guilty is 
entered. Com. Big. Indictment, K; Id. 
Justices, W 3; Arch. Cr. PI. 121 ; Harr. 
Big. h. t.; 20 Am. Jur. 68; Joy on Con¬ 
fession. 

8. Confessions are classed into judicial 
and extra judicial. Judicial confessions are 
those made before a magistrate, or in court, 
in the due course of legal proceedings; 
when made freely by the party, and with a 
full and perfect knowledge of their nature 
and consequences, they, are sufficient to 
found a conviction. These confessions are 
such as are authorized by a statute, as to 
take a preliminary examination in writing; 
or they are by putting in the plea of guilty 
to an indictment. Extra judicial confessions 
are those which are made by the party else¬ 
where than before a magistrate or in opeu 
court. 1 Greenl. Ev. §216. See, generally, 
3 Bouv. Inst. n. 3081—2. 

Confessions and avoidance, pleadings . 
Pleas in confession and avoidance are those 
which admit the averments in the plaintiff ’m 
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declaration to be true, and allege new facts 
which obviate and repel their legal effects. 

2. These pleas are to be considered, 
first, with respect to their division. Of 
pleas in confession and avoidance, some arc 
distinguished (in reference to their subjeet- 

atter) as pleas in justification or excuse, 

thers as pleas in discharge. Com. Pig. 
Pleader, 3 M 12. The pleas of the former 
class, show some justification or excuse of 
the matter charged in the declaration ; those 
of the latter, some discharge or release of 
that matter. The effect of the former, 
therefore, is to show that the plaintiff never 
had anv right of action, because the act 
charged was lawful; the effect of the latter, 
to show that though he had once a right of 
action, it is discharged or released by some 
matter subsequent. Of those in justification 
or excuse, the plea of son assault demesne 
is an example; of those in discharge, a 
release. This division applies to pleas only ; 
for replications and other subsequent plead¬ 
ings in confession and avoidance, are not 
subject to such classification. 

3. Secondly, they are to be considered 
in respect to their form. As to their form, 
the reader is referred to Stephens on Plead¬ 
ing, 72, 79, where forms are given. In 
common with all pleadings whatever, which 
do not tender issue, they always conclude 
with a verification and prayer of judgment. 

4. Thirdly, with respect to the quality 
of these pleadings, it is a rule that every 
pleading by way of confession and avoidance 
must give color, (q. v.) And see, generally, 

1 Chit. PI. 599 ; 2 Chit. PI. 644 ; Co. Litt. 
28*2, b: Arch. Civ. PI. 215; Pane’s Ab. 
Index, h. t.; 3 Bouv. Inst. n. 2921, 2931. 

CONFESSOR, evid. A priest of some 
Christian sect, who receives an account of 
the sins of his people, and undertakes to 
give them absolution of their sins. 

*2. The general rule on the subject of 
giving evidence of confidential communica¬ 
tions P, that the privilege is confined to 
counsel, solicitors, and attorneys, and the 
interpreter between the counsel and the 
client. \ idc Confidential Communications . 
Contrary to this general rule, it has been 
decided in New York, that a priest of the 
Roman Catholic denomination could not be 
compelled to divulge secrets which he had 
received in auricular confession. 2 City 
Hall Rec. 80, n.; Joy on Conf. § 4, p. 49. 
See Bouv. Inst. n. 3174 and note. 

CONFIDENTIAL COMMUNICA¬ 
TIONS, evidence . Whatever is cominuni- I 


cated professedly by a client to his counsel, 
solicitor, or attorney, is considered as a 
confidential communication. 

2. This the latter is not permitted to 
divulge, for this is the privilege of the client 
and not of the attorney. 

3. The rule is, in general, strictly con¬ 
fined to counsel, solicitors or attorneys, ex¬ 
cept, indeed, the case of an interpreter 
between the counsel and client, when the 
privilege rests upon the same grounds of 
necessity. 3 Wend. R. 339. In New York, 
contrary to this general rule, under the 
statute of that state, it has been decided 
that information disclosed to a physician 
while attending upon the defendant in his 
professional character, which information was 
necessary to enable the witness to prescribe 
for his patient, was a confidential communi¬ 
cation which the witness need not have 
testified about; and in a case where such 
evidence had been received by the master, 
it was rejected. 4 Paige, R. 460. 

4. As to the matter communicated, it 
extends to all cases where the party applies 
for professional assistance. 6 Mad. R. 47 ; 
14 Pick. R. 416. But the privilege does 
not extend to extraneous or impertinent 
communications ; 3 John. Cas. 198 ; nor to 
information imparted to a counsellor in the 
character of a friend, and not as counsel. 1 
Caines’ R. 157. 

5. The cases in which communications 

to counsel have been holden not to be pri¬ 
vileged may be classed under the following 
heads : 1. When the communication was 

made before the attorney was employed as 
such; 1 Vent. 197 ; 2 Atk. 524 ; 2. after 
the attorney’s employment has ceased ; 4 T. 
R. 431; 3. when the attorney was consulted 
because he was an attorney, yet he refused 
to act as such, and was therefore only ap¬ 
plied to as a friend ; 4 T. R. 753; 4. where 
a fact merely took place in the presence of 
the attorney, Cowp. 846; 2 Ves. 189; 2 
Curt. Eccl. R. 866; but see Str. 1122; 
5. when the matter communicated was not in 
its nature private, and could in no sense be 
termed the subject of a confidential com¬ 
munication ; 7 East, R. 357 ; 2 B. & B. 176 ; 
3 John. Cas. 198 ; 6. when the things dis¬ 
closed had no reference to professional 
employment, though disclosed while the 
relation of attorney and client subsisted; 
Peake’s R. 77 ; 7. when the attorney made 
himself a subscribing witness; 10 Mod. 40 ; 
2 Curt. Eccl. R. 866; 3 Burr. 1687; 
8. when he was direoted to plead the facts to 
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which he is called to testify. 7 N. S. 179. by way of enlargement, for there must be 
See a well written article on this subject in privity of estate, and proper words of limi- 
the American Jurist, vol. xvii. p. 304. tation. The proper technical words of a 
Vide, generally, Stark. Ev. h. t.; 1 Greenl. confirmation are, ratify and confirm; al- 
Ev. ^ 230-247; 1 Peters’ R. 356 ; 1 though it is usual and prudent to insert also 
Hoot, 383; Whart. Dig. 275; Cary’s R. the words given and granted. Watk. Prin. 
88, 126, 143 : Toth. R. 177 ; Peake’s Cas. Convey, chap. vii. 

77 ; 2 Stark. Cas. 274 ; 4 Wash. C. C. R. 5. A confirmation does not strengthen a 
718; 11 Wheat. 280; 3 Ycates, R. 4 ; 4 void estate. Confirmatio est nulla , ubi do- 
Munf. R. 273 ; 1 Porter, R. 433 ; Wright, num precedens est invalidum , et ubi donatio 
R. 136; 13 John. R. 492. As to a con- nulla est nec valebit confirmatio . For con¬ 
fession made to a catholic priest, see 2 N. firmation may make a voidable or defeasible 
Y. City Hall llec. 77. Yide 2 Cli. Pr. 18- estate good, but cannot operate on an estate 
21 ; Confessor . void in law. Co. Litt. 295. The canon 

CONFIRMATIO CHARTORUM. The law agrees with this rule, and hence the 
name given to a statute passed during the maxim, qui confirmat nihil dot. Toull. Dr. 
reign of the English king Edward I* 25 Ed. Civ. Fr. liv. 3, t. 3, c. 6, n. 476. Vide Vin. 
I., c. 6. See Bac. Ab. Smuggling, B. Ab. h. t.; Com. Dig. h. t.; Ayliffe’s Pand. 

CONFIRMATION, contracts , convey - *386; 1 Chit. Pr. 315; 3 Gill & John. 
anting. 1. A contract by which that which 290 ; 3 Yerg. R. 405 ; Co. Litt. 295 ; Gil- 
was voidable, is made firm aud unavoidable, bert on Ten. 75 ; 1 Breesc’s R. 236 ; 9 Co. 

2. A species of conveyance. 142, a; 2 Bouv. Inst. n. 2067—9. 

2. — 1. When a contract has been entered 6. An infant is said to confirm his acts 
into by a stranger without authority, he in performed during infancy, when, after coming 
whose name it has been made may, by his ' to full age, he expressly approves of them, 
own act, confirm it; or if the contract be ; or does acts from which such confirmation 
made by the party himself in an informal! may be implied. See Ratification . 

and voidable manner, he may in a more CONFIRMEE. He to whom a confirma- 
formal manner confirm and render it valid ; tion is made. 

and in that event it will take effect, as be- j CONFIRMOR. He who makes a con- 
tween the parties, from the original making. . firmation to another. 

To make a valid confirmation, the party j CONFISCATION. The act by which 
must be apprised of his rights, and where the estate, goods or chattels of a person who 
there has been a fraud in the transaction, has been guilty of some crime, or who is a 
he must be aware of it, and intend to eon- public enemy, is declared to be forfeited for 
firm his contract. Yide 1 Ball & Beatty, the benefit of the public treasury. Domat, 
353 ; 2 Scho. & Lef. 486 ; 12 Ves. 373 ; Droit Public, liv. 1, tit. 6, s. 2, n. 1. When 
1 Ves. Jr. 215 ; Newl. Contr. 496 ; 1 Atk. property is forfeited as a punishment for the 
301; 8 Watts. R. 280. ; commission of crime, it is usually called a 

3. —2. Lord Coke defines a confirmation forfeiture. 1 Bl. Com. 299. 

of an estate, to be “ a conveyance of an j 2. It is a general rule that the property 
estate or right in esse , whereby a voidable 1 of the subjects of an enemy found in the 
estate is made sure and unavoidable *. or country may be appropriated by the govern- 
where a particular estate is increased.” j ment, without notice, unless there be a 

4. The first part of this definition may j treaty to the contrary. 1 Gallis. R. 563; 
be illustrated by the following case, put by j 3 Dali. R. 199; N. Car. Cas. 79. It has 
Littleton, § 516 ; where a person lets land been frequently provided by treaty that 
to another for the term of his life, who lets foreign subjects should be permitted to re- 
the same to another for forty years, by force main and continue their business, notwith- 
of which he is in possession; if the lessor standing a rupture between the governments, 
for life confirms the estate of the tenant for so long as they conducted themselves inno¬ 
years by deed, and afterwards the tenant for cently ; and when there was no such treaty, 
life dies, during the term; this deed will such a liberal permission has been announced 
operate as a confirmation of the terra for in the very declaration of war. Vat tel, liv. 
years. As to the latter branch of the defi- 3, c. 4, § 63. Sir Michael Foster, (Dis- 
nition ; whenever a confirmation operates courses on High Treason, p. 185, 6,) raen- 
by way of increasing the estate, it is similar tions several instances of such declarations 
in every respect to a release that operates ! by the king of Great Britain; and he says 
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that aliens were thereby enabled to acquire 
personal chattels and to maintain actions for 
;he recovery of their personal rights, in as 
full a manner as alien friends. 1 Kent, 
Coin. 57. 

3. In the United States, the broad prin¬ 
ciple has been assumed “ that war gives to 
the sovereign full right to take the persons 
and confiscate the property of the enemy, 
wherever found. The mitigations of this 
rigid rule, which the policy of modern times 
lias introduced into practice, will more or 
less affect the exercise of this right, but 
rannot impair the right itself.” 8 Cranch, 
12*2-3. Commercial nations have always 
considerable property in the possession of 
their neighbors : and when war breaks out, 
the question, what shall be done with ene¬ 
mies property found in the country, is one 
rather of policy than of law, and is properly 
addressed to the consideration of the legis¬ 
lature, and not to courts of law. The strict 
right of confiscation exists in congress ; and 
without a legislative act authorizing the con¬ 
fiscation of enemies 1 property, it cannot be 
condemned. 8 Cranch, 128, 129. 

Sec Chit. Law of Nations, c. 3 ; Marten’s 
Law of Nat. lib. 8, c. 3, s. 9 ; Bnrlamaqui, 
Princ. of Pol. Law, part 4, c. 7 ; Vattel, 
liv. 3, c. 4, § 03. 

4. The claim of a right to confiscate 
debts, contracted by individuals in time of 
peace, and which remain due to subjects of 
the enemy in time of war, rests very much 
upon the same principles as that concerning 
the enemy’s tangible property, found in the 
country at the commencement of the war. 
But it is the universal practice to forbear j 
to seize and confiscate debts and credits. I 
1 Kent, Com. 64, 5 ; vide 4 Cranch, R. 
415; Charlt. 140; 2 Harr. & John. 101, 
112, 471 ; 6 Cranch, R. 286 ; 7 Conn. R. 
428 : 2 Tayl. R. 115; 1 Dav, R. 4; Kir¬ 
by, R. 228, 291; C. Sc N. 77, 492. 

CONFLICT. The opposition or differ¬ 
ence between two judicial jurisdictions, when 
they both claim the right to decide a cause, 
or where they both declare their ineompe- 
tency. The first is called a positive conflict, 
and the latter a negative conflict. 

Conflict of jurisdiction. The con¬ 
test between two officers, who each claim to 
have cognizance of a particular case. 

Conflict of laws. This phrase is used 
to signify that the laws of different countries, 
on the subject-matter to be decided, are in 
opposition to each other; or that certain 
laws of the same country are contradictory. 


2. When this happens to be the case, it 
becomes necessary to decide which law is to 
be obeyed. This subject has occupied the 
attention and talents of some of the most 
learned jurists, and their labors are com¬ 
prised in many volumes. A few general 
rules have been adopted on this subject, 
which will here be noticed. 

3. —1. Every nation possesses an exclu¬ 
sive sovereignty and jurisdiction within its 
own territory. The laws of every state, 
therefore, affect and bind directly all pro¬ 
perty, whether real or personal, within its 
territory; and all persons who arc resident 
within it, whether citizens or aliens, natives 
or foreigners : and also all contracts made, 
and acts done within it. Vide Lex Loci 
contractus ; Henry, For. Law, part 1, c. 1, 
§ 1; Cowp. R. 208; 2 Hagg. C. R. 383. 
It is proper, however, to observe, that am¬ 
bassadors and other public ministers, while 
in the territory of the state to which they 
are delegates, are exempt from the local 
jurisdiction. Vide shnbassador. And the 
persons composing a foreign army, or fleet, 
marching through, or stationed in the terri¬ 
tory of another state, with whom the foreign 
nation is in amity, are also exempt from the 
civil and criminal jurisdiction of the place. 
Wheat. Intern. Law, part 2, c. 2, § 10; 
Casaregis, Disc. 136-174 ; vide 7 Cranch, 

, R. 116. 

j 4. Possessing exclusive authority, with 
the above qualification, a state may regulate 
the manner and circumstances, under which 
property, whether real or personal, in pos- 

' session or in action, within it shall be held, 
transmitted or transferred, by sale, barter, 
or bequest, or recovered or enforced ; the 
condition, capacity, and state of all persons 
within it; the validity of contracts and other 
acts done there; the resulting rights and 
duties growing out of these contracts and 
acts; and the remedies, and modes of 
administering justice in all cases. Story, 
Confl. of Laws, § 18 ; Vattel, B. 2, c. 7, § 
84, 85 ; Wheat. Intern. Law, part 1, c. 2, 
§5. 

5.—2. A state or nation cannot, by its 
laws, directly affect or bind property out of 
its own territory, or persons not resident 
therein, whether they are natural born or 
naturalized citizens or subjects, or others. 
This result flows from the principle that 
each sovereignty is perfectly independent. 
13 Mass. R. 4. To this general rule there 
appears to be an exception, which is this, 
that a nation has a right to bind its own 
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citizens or subjects by its own laws in every 
place; but this exception is not to be 
adopted without some qualification. Story, 
Confl. of Laws, § 21; Wheat. Intern. Law, 
part 2, c. 2, § 7. 

6.—3. Whatever force and obligation the 
laws of one country have in another, de¬ 
pends upon the laws and municipal regula¬ 
tions of the latter ; that is to say, upon its 
own proper jurisprudence and polity, and 
upon its own express or tacit consent. Hu¬ 
ber us, lib. 1, t. 3, § 2. When a statute, or 
the unwritten or common law of the country 
forbids the recognition of the foreign law, 
the latter is of no force whatever. When 
both are silent, then the question arises, 
which of the conflicting laws is to have 
effect. Whether the one or the other shall 
be the rule of decision must necessarily de¬ 
pend on a variety of circumstances, which 
cannot be reduced to any certain rule. No 
nation will suffer the laws of another to in¬ 
terfere with her own, to the injury of her 
own citizens ; and whether they do or not, 
must depend on the condition of the country 
in which the law is sought to be enforced, 
the particular state of her legislation, her 
policy, and the character of her institutions. 
2 Mart. Lo. Rep. N. S. GOG. In the con¬ 
flict of laws, it must often be a matter of 
doubt which should prevail; and, whenever 
a doubt does exist, the court which decides, 
will prefer the law of its own country to 
that of the stranger. 17 Mart. Lo. R. 569, 
595, 59G. 

Vide, generally, Story, Confl. of Laws; 
Burge, Confl. of Laws : Livcrm. on Contr. 
of Laws; Foolix, Droit Intern.; Huberus, 
De Conflictu Legum ; Ilertius, de Collisione 
Legum ; Boullenois, Traite de la person- 
nalite et de la realite de lois, coutumcs et 
statutes, par forme d’observations ; Boulle¬ 
nois, Dissertations sur des questions qui 
naissent de la contrariety des lois et des 
coutumcs. 

CONFRONTATION, crim. law , practice. 
The aet by which a witness is brought in 
the presence of the accused, so that the 
latter may object to him, if he can, and the 
former may know and identify the accused, 
and maintain the truth in his presence. No 
man can be a witness unless confronted 
with the aecuscd, except by consent. 

CONFUSION. The concurrence of two 
qualities in the same subject, which mutu¬ 
ally destroy each other. Poth. Ob. P. 3, 
s. 5 ; 3 Bl. Com. 405 ; Story Bailm. § 40. 

Confusion of goods. This takes place 


| where the goods of two or more persons 
become mixed together so that they can¬ 
not be separated. There is a difference 
between confusion and commixtion; in the 
former it is impossible, wdiilc in the latter it 
is possible, to make a separation. Bowy. 
Comm. 88. 

2. When the confusion takes place by 
the mutual consent of the owners, they have 
an interest in the mixture in proportion to 
their respective shares. 2 Bl. Com. 405 ; 
6 Hill, N. Y. Rep. 425. But if one wil¬ 
fully mixes his money, corn or hay, with 
that of another man, without his approba¬ 
tion or knowledge, the law, to guard against 
fraud, gives the entire property without any 
account, to him whose original dominion is 
invaded and endeavored to be rendered 
uncertain, without his consent, lb.; and see 
2 Johns. Ch. R. 62 ; 2 Kent’s Comm. 297. 

3. There may be a case neither of con¬ 
sent nor of wilfuluess, in the confusion of 
goods ; as where a bailee by negligence or 
unskilfulness, or inadvertence, mixes up his 
own goods of the same sort with those 
bailed ; and there may be a confusion 
arising from accident and unavoidable 
casualty. Now, in the latter case of acci¬ 
dental intermixture, the rule, following the 
civil law, which deemed the property to be 
held in common, might be adopted : and it 
would make no difference whether the mix¬ 
ture produced a thing of the same sort or 
not; as, if the wine of two persons were 
mixed by accident. Sec Dane’s Abr. ch. 
76, art. 5, § 19. 

4. But in cases of mixture by unskil¬ 
fulness, negligence, or inadvertence, the 
true principle seems to be, that if a man 
having undertaken to keep the property of 
another distinct from, mixes it with his own, 
the whole must, both at law and in equity, 
be taken to be the property of the other, 
until the former puts the subject under such 
circumstances, that fit may be distinguished 
as satisfactorily as it might have been before 
the unauthorized mixture on his part. 15 
Ves. 432, 436, 439, 440 ; 2 John. Ch. II. 
62; Story on Bailm. c. 1, § 40. And see 
7 Mass. 11. 123 ; Dane’s Abr. e. 76, art. 3, 
§15; Com. Dig. Pleader, 3 M 28 ; Bac. 
Ab. Trespass, E 2: 2 Campb. 576 ; 2 Roll. 
566,1.15; 2 Bui. 323; 2 Cro. 366 , 2 
Roll. 393 ; 5 East, 7 ; 21 Pick. R. 298. 

Confusion of rights, contracts. When 
the qualities of debtor and creditor are 
united in the same person, there arises a 
confusion of rights, which extinguishes the 
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two credits; tor instance, when a woman 
obligee marries the obligor, the debt is ex¬ 
tinguished. 1 Salk, 306; Oro. Car. 551 ; 
1 Ld. Raym. 515 ; Ca. Ch. *21,117. There 
is, however, an excepted case in relation to 
a bond {riven by the husband to the wife ; 
when it is given to the intended wife for a 
provision to take effect after his death. 1 
Ld. 11 aylu. 515 : 5 T. R. 8S1 ; Hut. 17 ; 
Hob. 2it) : Cro. Car. 376 ; 1 Salk. 326 ; 
Palm. 99: Carth. 512 ; Com. Dig. Baron 
«fc Feme, 1>. A further exception is the 
case of a divorce. If one be bound in an 
obligation to a feme sole and then marry 
her, and afterwards they are divorced, she 
may sue her former husband on the obliga¬ 
tion, notwithstanding her action was in sus¬ 
pense during the marriage. 26 H. VIII. 1. 

2. Where a person possessed of an es¬ 
tate, becomes in a different right entitled to 
a charge upon the estate ; the charge is in 
general merged in the estate, and does not 
revive in favor of the personal representa¬ 
tive against the heir ; there are particular 
exceptions, as where the person in whom 
the interests unite is a minor, and can 
therefore dispose of the personalty, but not 
of the estate ; but in the case of a lunatic 
the merger and confusion was ruled to have 
taken place. 2 Yes. jun. 261. See Louis. 
Code, art. 801 to 808; 2 Ld. R. 527 ; 3 L. 
R. 552 ; 4 L. R. 390, 488. Burge on Sur. 
Book 2, c. 11, p. 253. 

CONGE'. A French word which signi¬ 
fies permission, and is understood in that 
sense in law. Cunn. Diet. h. t. In the 
French maritime law, it is a species of pass¬ 
port or permission to navigate, delivered by 
public authority. It is also in the nature 
of a clearance, (q. v.) Bouch. Inst. n. 
812; Repert. de la Jurisp. du Notoriat, by 
Rolland de Villargues. Congt. 

CONGE ABLE, Eng. law . This word 
is nearly obsolete. It is derived from the 
French co/zge, permission, leave ; it signifies 
that a thing is lawful or lawfully done, or 
done with permission ; as entry congeable, 
and the like. Litt. s. 279. 

CONGREGATION. A society of a 
number of persons who compose an ecclesi¬ 
astics body. In the ecclesiastical law this 
term is used to designate certain bureaux 
at Rome, where ecclesiastical matters are 
attended to. In the United States, by 
congregation is meant the members of a 
particular church, who meet in one place 
to worship. See 2 Russ. 120. 

CONGRESS. This word has several 


I significations. 1. An assembly of the 
deputies convened from different govern¬ 
ments, to treat of peace or of other political 
affairs, is called a congress. 

2. —2. Congress is the name of the 
legislative body of the United States, com¬ 
posed of the senate and house of represen¬ 
tatives. Const. U. S. art. 1, s. 1. 

3. Congress is composed of two inde¬ 
pendent houses. 1. The senate; and, 2. 
The house of representatives. 

4. —1. The senate is composed of two 
senators from each state, chosen by the 
legislature thereof for six years, and each 
senator has one vote. They represent the 
states rather than the people, as each state 
has its equal voice and equal weight in the 
senate, without any regard to the disparity 
of population, wealth or dimensions. The 
senate have been, from the first formation 
of the government, divided into three 
classes ; and the rotation of the classes was 
originally determined by lots, and the seats 
of one class are vacated at the end of the 
second year, and one-third of the senate is 
chosen every second year. Const. U. S. 
art 1, s. 3. This provision was borrowed 
from a similar one in sonic of the state con¬ 
stitutions, of which Virginia gave the first 
example. 

5. The qualifications which the consti¬ 
tution requires of a senator, arc, that he 
should be thirty years of age, have been 
nine vears a citizen of the United States, 
and, when elected, be an inhabitant of that 
state for which be shall be chosen. Art. 
1, s. 3. 

6. —2. The house of representatives is 
composed of members chosen every second 
year by the people of the several states, 
who are qualified electors of the most 
numerous branch of the legislature of the 
state to which they belong. 

7. No person can be a representative 
until he has attained the age of twenty-five 
years, and has been seven years a citizen 
of the United States, and is, at the time of 
his election, an inhabitant of the state in 
which he is chosen. Const. U. S. art. 1, 
§ 2 . 

8. The constitution requires that the 
representatives and direct taxes shall bo 
apportioned among the several states, which 
may be included within this Union, accord¬ 
ing to their respective numbers, which shall 

: be determined by adding to the whole num¬ 
ber of free persons, including those bound 
. to service for a term of years, and excluding 
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Indians not taxed, three-fifths of all other 
persons. Art. 1, s. 1. 

9. The number of representatives shall 
not exceed one for every thirty thousand, 
but each state shall have at least one repre¬ 
sentative. Ib. 

10. Having shown how congress is con- 
stitutcd, it is proposed here to consider the 
privileges and powers of the two houses, 
both aggregately and separately. 

11. E aeh house is made the judge of 
the election, returns, and qualifications of 
its own members. Art. 1, s. 5. As each 
house acts in these cases in a judicial char¬ 
acter, its decisions, like the decisions of any 
other court of justice, ought to be regulated 
by known principles of law, and strictly ad¬ 
hered to, for the sake of uniformity and 
certainty. A majority of each house shall 
constitute a quorum to do business ; but a 
smaller number may adjourn from day to 
day, and may be authorized to compel the 
attendance of absent members, in such man¬ 
ner, and under such penalties, as each may 
provide. Each house may determine the 
rules of its proceedings ; punish its members 
for disorderly behaviour ; and, with the 
concurrence of two-thirds, expel a member. 
Each house is bound to keep a journal of 
its proceedings, and from time to time, pub¬ 
lish the same, excepting such parts as may, 
in their judgment, require secrecy ; and to 
enter the yeas and nays on the journal, on 
any question, at the desire of one-fifth of 
the members present. Art. 1, s. 5. 

12. The members of both houses are in 
all cases, except treason, felony, and breach 
of the peace, privileged from arrest during 
their attendance at the session of their re¬ 
spective houses, and in going to, and return¬ 
ing from the same. Art. 1, s. C. 

13. These privileges of the two houses 
are obviously necessary for their preserva¬ 
tion and character ; and, what is still more 
important to the freedom of deliberation, no 
member can be questioned in any other 
place for any speech or debate in either 
house. Ib. 

14. There is no express power given to 
either house to punish for contempts, ex¬ 
cept when committed by their own mem¬ 
bers, but they have such an implied power. 

6 Wheat. R. 204. This power, however, 
extends no further than imprisonment, and 
that will continue no further than the dura¬ 
tion of the power that imprisons. The im¬ 
prisonment will therefore terminate with the 
adjournment or dissolution of congress. 


-—— » - 

15. The house of representatives has 
the exclusive right of originating bills for 
raising revenue, and this is the only privi¬ 
lege that house enjoys in its legislative 
character, which is not shared equally with 
the other ; and even those bills arc amend¬ 
able by the senate, in its discretion. Art. 
1, s. 7. 

16. The two houses are an entire and 
perfect check upon each other, in all busi¬ 
ness appertaining to legislation ; and one 
of them cannot even adjourn^ during the 
session of congress, for more than three 
days, without the consent of the other ; nor 
to any other place than that in which the 
two houses shall be sitting. Art. 1, s. 5. 

17. The powers of congress extend 
generally to all subjects of a national nature. 
Congress are authorized to provide for the 
common defence and general welfare; and 
for that purpose, among other express 
grants, they have the power to lay and col¬ 
lect taxes, duties, imposts and excises ; to 
borrow money on the credit of the United 
States ; to regulate commerce witli foreign 
nations, and among the several states, and 
with the Indians ; 1 McLean, R. 257 ; to 
establish an uniform rule of naturalization, 
and uniform laws of bankruptcy throughout 
the United States; to establish post offices 
and post roads; to promote the progress of 
science and the useful arts, by securing for 
a limited time to authors and inventors, the 
exclusive right to their respective writings 
and discoveries ; to constitute tribunals in¬ 
ferior to the supreme court ; to define and 
punish piracies on the high, seas, and 
offences against the laws of nations: to de¬ 
clare war; to raise and support armies ; to 
provide and maintain a Davy ; to provide 
for the calling fortli of the militia ; to exer¬ 
cise exclusive legislation over the District 
of Columbia ; and to give full efficacy to the 
powers contained in the constitution. 

18. The rules of proceeding in each 
house are substantially the same : the house 
of representatives choose their own speaker; 
the vice-president of the United States is, 
ex officio, president of the senate, and gives 
the casting vote when the members are 
equally divided. The proceedings and dis¬ 
cussions in the two houses are generally in 
public. 

19. The ordinary mode of passing laws 
is briefly this ; one day’s notice of a motion 
for leave to bring in a bill, in cases of a gene¬ 
ral nature, is required ; every bill must have 
three readings before it is passed, and these 
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readings must be on different days; and no 
bill cau be committed and amended until it 
has been twice road. In the house of rep¬ 
resentatives, bills, after being twice read, 
are committed to a committee of the whole 
house, when a chairman is appointed by the 
speaker to preside over the committee, when 
the speaker leaves the chair, and takes a part 
in the debate as an ordinary member. 

20. When a bill has passed one house, 
it is transmitted to the other, and goes 
through a similar form, though in the senate 
there is less formality, and bills are often 
committed to a select committee, chosen by 
ballot. If a bill be altered or amended in 
the house to which it is transmitted, it is 
then returned to the house in which it origi¬ 
nated, and if the two houses cannot agree, 
they appoint a committee to confer on the 
subject See Conference. 

21. When a bill is engrossed, and has 
received the sanction of both houses, it is 
sent to the president for his approbation. 
If he approves of the bill, he signs it. If 
he does not, it is returned, with his objec¬ 
tions, to the house in which it originated, 
and that house enters the objections at large 
on their journal, and proceeds to re-consider 
it. If, after such re-consideration, two- 
thirds of the house agree to pass the bill, it 
is sent, together with the objections, to the 
other house, by which it is likewise re-con¬ 
sidered, and if approved by two-thirds of 
that house, it becomes a law. But in all 
such cases, the votes of both houses are de¬ 
termined by yeas and nays; and the names 
of the persons voting for and against the 
bill, are to be entered on the journal of 
each house respectively. 

2*2. If any bill shall not be returned by 
the president within ten days (Sundays ex¬ 
cepted) after it shall have been presented 
to him, the same shall be a law, in like 
manner as if he had signed it, unless the 
congress, by their adjournment, prevent its 
return *, in which case it shall not be a law. 
Art. 1, s. 7. See House of Representatives; 
President; Senate; Veto; Kent, Com. Lec¬ 
ture xi.; Rawle on the Const, ch. ix. 

Congress, med. juris. This name was 
anciently given in France, England, and 
other countries, to the indecent intercourse 
between married persons, in the presence 
of witnesses appointed by the courts, in 
cases when the husband or wife was charged 
by the other with impotence. Trebuchet, 
Jnrisp. de Med. 101 ; Dictionnaire des 
Sciences Medicates, art. Congr&s, by Marc. 
Vol. I.—S 


CONJECTURE. Conjectures aro ideas 
or notions founded on probabilities without 
any demonstration of their truth. Mas- 
cardus has defined conjecture “ rationabile 
vestigium latentis veritatis, unde nascitur 
opinio sapientis f or a slight degree of cre¬ 
dence arising from evidence too weak or too 
remote to produce belief. De Prob. vol. i. 
qusest. 14, n. 14. See Diet, dc Trevoux, 
h. v.; Dcnisart, h. v. 

CON JOINTS. Persons married to each 
other. Story, Confl. of L. § 71; Wolff. Dr. 
de la Nat. § 858. 

CONJUGAL. Matrimonial; belonging 
to marriage; as, conjugal rights, or the 
rights which belong to the husband or wife 
as such. 

CONJUNCTIVE, contracts , wills , in¬ 
struments. A term in grammar used to 
designate particles which connect one Word 
to another, or one proposition to another 
proposition. 

2. There arc many cases in law, where 
the conjunctive and is used for the dis¬ 
junctive or, and vice versa. 

3. An obligation is conjunctive when it 
contains several things united by a conjunc¬ 
tion to indicate that they are all equally the 
object of the matter or contract; for ex¬ 
ample, if I promise for a lawful considera¬ 
tion, to deliver to you my copy of the Life 
of Washington, my Encyclopaedia, and my 
copy of the History of the United States, I 
am then bound to deliver all of them and 
cannot be discharged by delivering one only. 
There are, according to Toullier, tom. vi. n. 
686, as many separate obligations as there 
are things to be delivered, and the obligor 
may discharge himself pro tanto by de¬ 
livering either of them, or in case of 
refusal the tender will be valid. It is pre¬ 
sumed, however, that only one action could 
be maintained for the whole. But if the 
articles in the agreement had not been enu¬ 
merated, I could not, according to Toullior, 
deliver one in discharge of my contract, 
without the consent of the creditor; as if, 
instead of enumerating the books above 
mentioned, I had bound myself to deliver 
all my books, the very books in question. 
Vide Disjunctive , 7/em, and the cases there 
cited; and also, Bac. Ab. Conditions, P; 
1 Bos. & Pull. 242; 4 Bing. N. 0. 463; 
S. C. 33 E. C. L. R. 413; 1 Bouv. Inst, 
n. 687-8. 

CONJURATION. A swearing together. 
It signifies a plot, bargain, or compact made 
by a number of persons under oath! to do 
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some public harm. In times of ignorance, 
this word was used to signify the personal 
conference which some persons were sup¬ 
posed to have had with the devil, or some 
evil spirit, to know any secret, or effect any 
purpose. 

CONNECTICUT. The name of one of 
the original states of the United States of 
America. It was not imtil the year 1665 
that the territory now known as the state 
of Connecticut was united under one go¬ 
vernment. The charter was granted by 
Charles II. in. April, 1662, but as it in¬ 
cluded the whole colony of New Haven, it 
was not till 1665 that the latter ceased its 
resistance, when both the colony of Con¬ 
necticut and that of New Haven agreed, 
and then they were indissolubly united, and 
have so remained. This charter, with the 
exception of a temporary suspension, con¬ 
tinued in force till the American revolution, 
and afterwards continued as a fundamental 
law of the state till the year 1818, when 
the present constitution was adopted. 1 
Story on the Const. § 86—88. 

2. The constitution was adopted on the 
fifteenth day of September, 1818. The 
powers of the government are divided into 
three distinct departments, and each of 
them confided to a separate magistracy, to 
wit: those which are legislative, to one ; 
those which are executive to another; and 
those which are judicial to a third. Art. 2. 

3. —1st, The legislative power is vested 
in two distinct houses or branches, the one 
styled the senate, and the other the house 
of representatives, and both together the 
general assembly. 1. The senate consists 
of twelve members, chosen annually by the 
electors. 2. The house of representatives 
consists of electors residing in towns from 
which they are elected. The number of 
representatives is to be the same as at pre¬ 
sent practised* and allowed ; towns which 
may be hereafter incorporated are to be 
entitled to one representative only.^ 

4. _2d. The executive power is vested 

in a governor and lieutenant-governor. 1. 
The supreme executive power of the state 
is vested in a governdr, chosen by the 
electors of the state; he is to hold his office 
for one year from the first Wednesday of 
May, next succeeding his election, and until 
his successor be duly qualified. Art. 4, s. 

1. The governor possesses the veto power, 
art. 4, s. 12. 2. The lieutenant-governor 

is elected immediately after the election of 
governor, in the same manner as is provided 
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for the election of governor, who continues 
in office the same time, and is to possess 
the same qualifications as the governor. 
Art. 4, s. 3. The lieutenant-governor, by 
virtue of his office, is president of the 
senate ; and in case of the death, resigna¬ 
tion, refusal to serve, or removal from office 
of the governor, or of his impeachment 
or absence from the state, the lieutenant- 
governor exercises all the powers and 
authority appertaining to the office of go¬ 
vernor, until another be choscD, at the next 
periodical election for governor, and be 
duly qualified ; or until the. governor, im¬ 
peached or absent, shall be acquitted or 
return. Art. 4, s. 14. 

5.—3d. The judicial power of the state 
is vested in a supreme court of errors, a 
superior court, and such inferior courts as 
the general assembly may, from time to 
time, ordain and establish ; the powers of 
which courts shall be defined. A sufficient 
number of justices of the peace, with such 
jurisdiction, civil and criminal, as the gene¬ 
ral assembly may prescribe, are to be ap¬ 
pointed in each county. Art. 5. 

CONNIVANCE. An agreement or con¬ 
sent, indirectly given, that something un¬ 
lawful shall be done by another. 

2. The connivance of the husband to 
his wife’s prostitution deprives him of the 
right of obtaining a divorce; or of re¬ 
covering damages from the seducer. 4 T. 
R. 657. It may be satisfactorily proved 
by implication. 

3. Connivance differs from condonation, 
(q. v.) though either may have the same 
legal consequences. Connivance necessarily 
involves criminality on the part of the indi¬ 
vidual who connives; condonation may take 
place without imputing the slightest blame 
to the party who forgives the injury. 

4. Connivance must be the act of the 
mind before the offence has been com¬ 
mitted ; condonation is the result of a de¬ 
termination to forgive an injury which was 
not known until after it was inflicted. 3 
Hagg. Eccl. R. 350. 

5. Connivance differs, also, from col¬ 
lusion (q. v.); the former is generally col¬ 
lusion for a particular purpose, while the 
latter may exist without connivance. 3 
Hagg, Eccl. R. 130. Vide Shelf, on Mar. 
& Div. 449; 3 Haeg. R. 82 : 2 Hagg. R 
376 ; Id. 278 ; 3 Hagg. R. 58, 107, 119, 
131, 312 ; 3 Pick. R. 299; 2 Caines, 219; 
Anth. N. P. 196. 

CONQUEST, feudal law . This term 
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was used by the feudists to signify pur¬ 
chase . 

Coxqttst, international, law . The ac¬ 
quisition of the sovereignty of a country 
by force of arms, exercised by an inde¬ 
pendent power which reduces the vanquished 
to the submission of its empire. 

2. It is a general rule, that where con¬ 
quered countries have laws of their own, 
these laws remain in force after the con¬ 
quest, until they are abrogated, unless they 
are contrarv to our roli<rion, or enact anv 
malum in sc. In all such cases the laws of 
the conquering country prevail; for it is 
not to be presumed that laws opposed to 
religion or sound morals could be sanc¬ 
tioned. 1 Story, Const. § 150, and the 
cases there cited. 

3. The conquest and military occupation 
of a part of the territory of the United 
States by a public enemy, renders such con¬ 
quered territory, during such occupation, a 
foreign country with respect to the revenue 
laws of the United States. 4 Wheat. R. 
246 ; 2 Gallis. R. 486. The people of a 
conquered territory change their allegiance ; 
but, by the modern practice, their relations 
to each other, and their rights of property, 
remain the same. 7 Pet. R. 86. 

4. Conquest does not, per $e, give the 
conqueror plenum dominium et utile , but a 
temporary ritrht of possession and govern¬ 
ment. 2 Gallis. R. 486; 3 Wash. C. C. 
R. 101. See 8 Wheat. R. 591 ; 2 Bay, R. 
229; 2 Dali. R. 1 : 12 Pet. 410. 

5. The right which the English govern¬ 
ment claimed over the territory now com¬ 
posing the United States, was not founded on 
conquest, but discovery. Id, 6 152, et seq. 

. CONQUETS, French law . The name 
given to every acquisition which the hus¬ 
band and wife, jointly or severally, make 
during the conjugal community. * Thus, 
whatever is acquired by the husband and 
wife, either by his or her industry or good 
fortune, enures to the extent of one-half for 
the benefit of the other. Merl. Rep. mot 
Conquet; Mcrl. Quest, mot Conquet. In 
Louisiana, these gains are called aquets. (q. 
v.) Civ. Code of Lo. art. 2369. 

CONSANGUINITY. The relation sub¬ 
sisting among all the different persons de¬ 
scending from the same stock, or common 
ancestor. Vaughan, 322,329 ; 2 Bl. Com. 
202; Toull. Dr. Civ. Fr. liv. 3, t. 1, ch. n. 
115 ; 2 Bouv. Inst. n. 1955, et seq. 

2. Some portion of the blood of the com- 
irioti ancestor flows through the veins of all 


his descendants, and though mixed with the 
blood flowing from many other families, yet 
it constitutes the kindred or alliance by 
blood between any two of the individuals. 
Tli is relation by blood is of two kinds, lineal 
and collateral. 

3. Lineal consanguinity is that relation 
which exists among persons, where one is 
descended from the other, as between the 
son and the father, or the grandfather, and 
so upwards in a direct ascending line ; and 
between the father and the son, or the 
grandson, and so downwards in a direct de¬ 
scending line. Every generation in this 
direct course makes a degree, computing 
either in the ascending or descending line. 
This being the natural mode of computing 
the degrees of lineal consanguinity, it has 
been adopted by the civil, the canon, and 
the common law. 

4. Collateral consanguinity is the rela • 
tion subsisting among persons who descend 
from the same common ancestor, but not 
from each other. It is essential to consti 
tute this relation, that they spring from the 
same common root or stock, but in different 
branches. The mode of computing the de¬ 
grees is to discover the common ancestor, 
to begin with him to reckon downwards, and 
the degree the two persons, or the more 
remote of them, is distant from the ancestor, 
is the degree of kindred subsisting between 
them. For instance, two brothers arc re¬ 
lated to each other in the first degree, be 
cause from the father to each of them is one 
degree. An uncle and a nephew are related 
to each other in the second “degree, because 
the nephew is two degrees distant from the 
common ancestor, and the rule of computa¬ 
tion is extended to the remotest degrees of 
collateral relationship. This is the mode of 
computation by the common and canon law- 
The method of computing by the civil law, 
is to begin at either of the persons in ques¬ 
tion, and count up to the common ancestor, 
and then downwards to the other person, 
calling it a degree for each person, both 
ascending and descending, and the degree/? 
they stand from each other is the degree in 
which they stand related. Thus, from a 
nephew to his father, is one degree; to the 
grandfather, two degrees; and then to the un¬ 
cle, three ; which points out the relationship# 

5. The following table, in which the 
Roman numeral letters express the degree* 
by the civil law,.and those in Arabic figure* 
at the bottom, those by the common law, 
will fully illustrate the subject. 
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IV. 

Great grand-father’s 
father. 

4 



Great grand-uncle. 
4 


IV. 

Great uncle. 
3 


III. 

Uncle. 

2 


II. 

Brother. 

I 


V. 

Great uncle’s son. 

3 



1 V. 

Cousin german. 

2 


VI. 

Second Cousin. 

3 



6. The mode o the civil law is prefera¬ 
ble, for it points out the actual degree of 
kindred in all cases ; by the mode adopted 
by the common law, different relations may 
stand in the same degree. The uncle and 
nephew stand related in the second degree 
by the common law, and so are two first 
cousins, or two sons of two brothers; but 
by the civil law the uncle and nephew are 
in the third degree, and the cousins are in 
the fourth. The mode of computation, how- 
er, is immaterial, for both will establish 
the same person to be the heir. 2 Bl. Com. 
202; 1 Swift’s Dig. 113; Toull. Civ. Fr. 
liv. 3, t. 1, c. 3, n. 115. Vide Branch; 
Degree; Line . 

CONSCIENCE. The moral sense, or 
that capacity of our mental constitution, by 
which we irresistibly feel the difference be¬ 
tween right and wrong. 

2. The constitution of the United States 
wisely provides that “no religious test shall 
ever be required.” No man, then, or body 


of men, have a right to control a man’s be¬ 
lief or opinion in religious matters, or to 
forbid the most perfect freedom of inquiry 
in relation to them, by force or threats, or 
by any other motives than arguments or 
persuasion. Vide Story, Const. § 1841- 
1843. 

CONSENSUAL, civil law. This word 
is applied to designate one species of contract 
known in the civiL laws; these contracts 
derive their name from the consent of the 
parties which is required in their formation, 
as they cannot exist without such consent. 

2. The contract of sale, among the 
civilians, is an example of a consensual 
contract, because the moment there is an 
agreement between the seller and the buyer 
as to the thing and the price, the vendor and 
the purchaser have reciprocal actions On 
the contrary, on a loan, there is no action 
by the lender or borrower, although there 
may have been consent, until the thing is 
delivered or the money counted. This is a 
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real contract in the sense of the civil law. 
Le$. El. Dr. Horn. § 895 ; Doth. Ob. pt. 1, 
c. I, s. 1, art. 2 ; 1 Bell’s Com. (5th ed.) 
435. Vide Contract. 

CON SENT. Au agreement to something 
proposed, and ditiers from assent, (q. v.) 
Wolff, Ins. Nat. part l, ^ 27-30; Pard. Dr. 
Com. part 2, tit. I, n. I, 38 to 178. Consent 
supposes, 1. a physical power to act; 2. a 
moral power of acting ; 3. a serious, deter¬ 
mined, and free use of these powers. Fonb, 
Eq. B. I, c. 2, s. 1 ; Grot, de Jure Belli 
ct Paeis, lib. 2, c. 11, s. 5. 

2. Consent is either express or implied. 
Express, when it is given viva voce, or in 
writing ; implied, when it is manifested by 
signs, actions, or facts, or by inaction or 
silence, which raise a presumption that the 
cousent has been given. 

3. —1. When a legacy is given with a 
condition annexed to the bequest, requiring 
the consent of executors to the marriage of 
the legatee, and under such eonsent being 
given, a mutual attachment has been suf¬ 
fered to grow up, it would be rather late 
to state terms and conditions on which a 
marriage between the parties should take 
place ; 2 Ves. & Beaiues, 234 ; Ambl. 2G4 ; 

2 Freem. 201 ; unless such consent was 
obtained bv deceit or fraud. 1 Eden, 6 ; 1 
Phillim. 200 ; 12 Ves. 19. 

4. —2. Such a condition does not apply 
to a second marriage. 3 Bro. C. C. 145; 

3 Ves. 239. 

o.—3. If the consent has been substan- 
tially given, though not modo et forma , the 
legatee will be held duly entitled to the 
legacy. 1 Sim. & Stu. 172 ; 1 Meriv. 187; 
2 Atk. 265. 

6.—4. When trustees under a marriage 
settlement are empowered to sell u with the 
consent of the husband and wife,” a sale 
made by the trustees without the distinct 
consent of the wife, cannot be a due execu¬ 
tion of their power. 10 Ves. 378. 

1 •—Where a power of sale requires 
that the sale should be with the eonsent of 
certain specified individuals, the fact of such 
consent having been given, ought to be 
evinced in the manner pointed out by the 
creator of the power, or such power will not 
be considered as properly executed. 10 Ves. 
308. Vide, generally, 2 Supp. to Ves. jr. 
161, 165, 169 ; Ayliffe’s Pand. 117; 1 
Rob. Leg. .345, 539. 

8.—6. Courts of equity have established 
the rule, that when the true owner of pro-, 
perty stands by, and knowingly suffers a 


stranger to sell the same as his own, without 
objection, this will be such implied consent 
as to render the sale valid against the true 
owner. Story on Ag. § 91 ; Story on Eq. 
Jur. § 385 to 390. And courts of law, 
unless restrained by technical formalities, 
act upon the principles of justice; as, for 
example, when a man permitted, without 
objection, the sale of his goods under an 
execution against another person. 6 Adolph. 
& Ell. 469; 9 Barn. & Cr. 586; 3 Baru. 
& Adolph. 318, note. 

9. The consent which is implied in every 
agreement is excluded, 1. By error in the 
essentials of the contract; as, if Paul, in the 
city of Philadelphia, buy the horse of Peter, 
which is in Boston, and promise to pay one 
hundred dollars for him, the horse at the 
time of the sale, unknown to either party, 
being dead. This decision is founded ou 
the rule that he who consents through error 
docs not consent at all; non consentiunt 
qui enant . Dig. 2, 1,15 ; Dig. lib. 1, tit 
ult. 1. 116, § 2. 2. Consent is excluded by 

duress of the party making the agreement 
3. Consent is never given so as to bind tho 
parties, when it is obtained by fraud. 4. It 
cannot be given by a person who has no 
understanding, as an idiot, nor by one who, 
though possessed of understanding, is not 
in law capable of making a contract, as 
a feme covert. See Bouv. Inst. Index, h. t. 

Consent rule. In the English practice, 
still adhered to in some of the states of 
the American Union, the defendant in 
ejectment is required to enter on record 
that he confesses the lease, entry, and ouster 
of the plaintiff; this is called the consent 
rule. 

2. The consent rule contains the fol¬ 
lowing particulars, namely : 1. The person 
appearing consents to be made defendant 
instead of the casual ejector; 2. To appear 
at the suit of the plaintiff; and, if the pro¬ 
ceedings are by bill, to file common bail; 
3. To receive a declaration in ejectment, and 
plead not guilty; 4. At the trial of the case 
to confess lease, entry, and ouster, and in¬ 
sist upon his title only; 5. That if at the 
trial, the party appearing shall not confess 
lease, entry, and ouster, whereby the plain¬ 
tiff shall not be able to prosecute bis suit, 
such party shall pay to the plaintiff the costs 
of the non pros , and suffer judgment to be 
entered against the casual ejector; 6. That 
if a verdict shall be given for the defendant, 
or the plaintiff shall not prosecute his suit 
for any other cause than the non-confession 
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of lease, entry, and ouster, the lessor of the 
plaintiff shall pay costs to the defendant; 
7. When the landlord appears alone, that the 
plaintiff shall be at liberty to sign judgment 
immediately against the casual ejector, but 
that, execution shall be stayed until the 
court shall further order. Adams, Ej. 233, 
23-L: and for a form see Ad. Ej. Appx. 
No. 25. ' 

Vide 2 Cowen. 442; 4 John. R. 311 ; 
Caines’ Cas. 102 ; 12 Wend. 105 ; 3 Cowen, 
356 ; 6 Cowen, 587; 1 Cowen, 166; and 
Casual Ejector; Ejectment . 

CONSEQUENTIAL DAMAGES, torts. 
Those damages or those losses which arise 
not from the immediate act of the party, but 
in consequence of such act; as if a man 
throw a log into the public streets, and 
another fall upon it and become injured by 
the fall; or if a man should erect a dam over 
his own ground, and by that means overflow 
his neighbor’s, to his injury. 

2. The form of action to be instituted 
for consequential damages caused without 
force, is by action on the case. 3 East, 
602 ; 1 Stran. 636; 5 T. R. 649; 5 Vin. 
Ab. 403; 1 Chit. PI. 127; Karnes on Eq. 71; 
3 Bouv. Inst. n. 3484, et seq. Vide Im¬ 
mediate. 

CONSERVATOR. A preserver, a pro¬ 
tector. 

2. Before the institution of the office of 
justices of the peace in England, the public 
order was maintained by officers who bore 
the name of conservators of the peace. All 
judges, justices, sheriffs and constables, are 
conservators of the peace, and are bound, 
ex officio, to be aiding and assisting in pre¬ 
serving order. 

3. In Connecticut, this term is applied 
to designate a guardian who has the care of 
the estate of an idiot. 5 Conn. R. 280. 

CONSIDERATIO CURLS, practice. 
The judgment of the court. In pleadings 
where matters are determined by the court, 
it is said, therefore it is considered and 
adjudged by the court, ideo consideratum est 
per curiam. 

CONSIDERATION, contracts. A com¬ 
pensation which is paid, or an inconvenience 
suffered by the party from whom it proceeds. 
Or it is the reason which moves the con¬ 
tracting party to enter into the contract. 

2 Bl. Com. 443. Viner defines it to be a 
cause or occasion meritorious, requiring a 
mutual recompense in deed or in law. Abr. 
tit. Consideration, A. 

2. A consideration of some sort or other, 


■ is so absolutely necessary to the forming ft 
good contract, that a nudum pactum , Or an 
agreement to do or to pay any thing on one 

■ side, without any compensation to the other, 
; is totally void in law, and a man cannot be 

compelled to perform it. Dr. & Stud. d. 2, 
c. 24 ; 3 Call, R. 439 ; 7 Conn. 57 ; 1 Stew. 
R. 51; 5 Mass. 301; 4 John. R. 235; 6 
Yerg. 418; Cooke, R. 467; 6 Ilalst. R. 
174; 4 Munf. R. 95. But contracts under 
seal are valid without a consideration ; or, 
perhaps, more properly speaking, every bond 
imports in itself a sufficient consideration, 
though none be mentioned. 11 Serg. & R. 
107. Negotiable instruments, as bills of 
exchange and promissory notes, carry with 
them prima facie evidence of consideration. 
2 Bl. Coin. 445. 

3. The consideration must be some 
benefit to the party by whom the promise is 
made, or to a third person at his instance ; 
or some detriment sustained at the instance 
of the party promising, by the party in 
whose favor the promise is made. 4 East, 
455 ; 1 Taunt. 523 ; Chitty on Contr. 7 ; 
Dr. & Stu. 179; 1 Selw. N. P. 39, 40; 2 
Pet. 182; 1 Litt. 123; 3 John. 100; 6 
Mass. 58 ; 2 Bibb. 30 ; 2 J. J. Marsh. 222 ; 

5 Cranch, 142, 150; 2 N. H. Rep. 97 ; 
Wright, R. 660 ; 14 John. R. 466 ; 13 S. 

6 R. 29 ; 3 M. Gr. & Sc. 321. 

4. Considerations are good, as when 
they are for natural love and affection ; or 
valuable, when some benefit arises to the 
party to whom they are made, or incon¬ 
venience to the party making them. Vin. 
Abr. Consideration, B; 5 How. U. S. 278; 

I 4 Barr, 364; 3 McLean, 330; 17 Conn. 
511; 1 Branch, 301 ; 8 Ala. 949. 

5. They are legal, which are sufficient 
to support the contract; or illegal, which 
render it void. As to illegal considera¬ 
tions, see 1 Hov. Supp. to Ves. jr. 295 ; 2 
Hov. Supp. to Ves. jr. 448 ; 2 Burr. 924 : 

1 Bl. Rep. 204. If v the performance be 
utterly impossible, in fact or in law, the 
consideration is void. 2 Lev. 161; Yelv. 
197, and note; 3 Bos. k Pull. 29G, n.: 
14 Johns. R. 381. 

6. A mere moral obligation to pay a 
debt or perform a duty, is a sufficient con¬ 
sideration for an express promise, although 
no legal liability existed at the time of 
making such promise. Cowp. 290; 2 Bl. 
Com. 445 ; 3 Bos. & Pull. 249, note ; 2 
East, 506; 3 Taunt. 311; 5 Taunt. 36; 
-13 Johns. R. 259; Yelv. 41, b, note; 3 
Pick. 207. But it is to be observed, that 
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in such cases there must have been a good 
or valuable consideration; for example, 
every one is under a moral obligation to 
relievo a person in distress, a promise to do 
so, however, is not binding in law. One is 
bound to pay a debt which he owes, although 
he has been released ; a promise to pay such 
a debt is obligatory in law on the debtor, 
and can therefore be enforced by action. 
12 S. & R. 177 : 19 John. R. 147 ; 4 W. 
C. C. R. SO, 148; 7 John. R. 36; 14 
John. R. ITS ; 1 Cowen, R. 249 ; 8 Mass. 
R. 127. See 7 Conn. R. 57 ; 1 Verm. R. 
420; 5 Ycrm. R. 173; 5 Ham. R. 58 ; 3 
Pcnna. R. 172; 5 Binn. R. 33. 

7. In respect of time, a consideration is 
either, 1st. Executed, or something done 
before the making of the obligor’s promise. 
Yelv. 41, a. n. In general, an executed con¬ 
sideration is insufficient to support a con¬ 
tract ; 7 John. R. 87 ; 2 Conn. R. 404 ; 7 
Cowen, R. 358 ; but an executed considera¬ 
tion on request; 7 John. R. 87 ; 1 Caines 
R. 584 ; or by some previous duty, or if the 
debt be continuing at the time, or it is 
barred by some rule of law, or some pro¬ 
vision of a statute, as the act of limitation, 
it is sufficient to maintain an action. 4 W. 
C. C. R, 148 ; 14 John. R. 378 ; 17 S. & 
R. 126. 2d. Executory, or something to be 
done after such promise. 3d. Concurrent, 
as in the case of mutual promises ; and, 
4th. A continuing consideration. Chitty on 
Contr. 16. 

8. As to cases where the contract has 
been set aside on the ground of a total 
failure of the consideration, see 11 Johns. 
R. 50 ; 7 Mass. 14 ; 3 Johns. R. 458; 8 
Mass. 46; 6 Cranch, 53; 2 Caines’ Rep. 
246 ; and 1 Camp. 40, n. When the con¬ 
sideration turns out to be false and fails, 
there is no contract; as, for example, if my 
father by his will gives me all his estate, 
charged with the payment of a thousand 
dollars, and I promise to give you my house 
instead of the legacy to you, and you agree 
to buy it with the legacy, and before the 
contract is completed, and I make you a 
deed for the house, I discover that my 
father made a codicil to his will and by it 
he revoked the gift to you, I am not bound 
to complete the contract by making you a 
deed for my house. Poth. on Oblig. part 1, 
c. 1, art. 3, § 6. 

See, in general, Obligation; New Pro¬ 
mise; Bouv. Inst. Index, h. t.; Evans’ Poth. 
vol. ii. p. 19 ; 1 Fonb. Eq. 335 ; Newl. 
Contr. 65 ; 1 Com. Contr. 26; Fell on 


Guarrant. 337 ; 3 Chit. Com. Law, 63 to 
99; 3 Bos. & Pull. 249, n ; 1 Fonb. Eq. 
122, noto z ; Id. 370, note g; 5 East, 20, 
n.; 2 Saund. 211, note 2; Lawcs PI. Ass. 
49; 1 Com. Dig. Action upon the case 
upon Assumpsit, B ; Vin. Abr. Actions of 
Assumpsit, Q ; Id. tit. Consideration. 

CONSIDERATUM EST per curiam. 
It is considered by the court. This formula 
is used in giving judgments. A judgment 
is the decision or sentence of the law, given 
by a court of justice, as the result of pro¬ 
ceedings instituted therein, for the redress 
of an injury. The language of the judg¬ 
ment is not, therefore, that “ it is decreed,” 
or “ resolved,” by the court; but that “ it 
is considered by the court,” consulcratum 
est per curiam , that the plaintiff recover his 
debt, &c. 3 Bouv. Inst. n. 3298. 

CONSIGNATION, contracts . In the 
civil law, it is a deposit which a debtor 
makes of the thing that he owes, into the 
hands of a third person, and under the 
authority of a court of justice. Poth. Oblig. 
P. 3, c. I, art. 8. 

2. Generally the consignation is made 
with a public officer; it is very similar to 
our practice of paying money into court. 

3. The term to consign, or consignation, 
is derived from the Latin consignare , which 
signifies to seal, for it was formerly the 
practice to seal up the money thus received 
in a bag or box. Aso & Man. Inst. B. 2, 
t. 11, c. 1, § 5. Sec Burge on Sur. 138. 

CONSIGNEE, contracts . One to whom 
a consignment is made. 

2. When the goods consigned to him 
are his own, and they have been ordered to 
be sent, they are at his risk the moment the 
consignment is made according to his direc¬ 
tion ; and the persons employed in the 
transmission of the goods are his agents. 
1 Liverm. on Ag. 9. When the goods are 
not his own, if he accept the consignment, 
he is bound to pursue the instructions of the 
consignor ; as if the goods be consigned 
upon condition that the consignee will ac¬ 
cept the consignor’s bills, lie is bound to 
accept them; Id. 139 ; or if he is directed 
to insure, be must do so. Id. 325. 

3. It is usual in bills of lading to state 
that the goods are to be delivered to the 
consignee or his assigns, he or they paying 
freight; in such case the consignee or his 
assigns, by accepting the goods, by implica¬ 
tion, become bound to pay the freight. 
Abbott on Sb. p. 3, c. 7, § 4; 3 Bing. R. 
383. 
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4. When a person acts, publicly as a 
consignee, there is an implied engagement 
on his part that he will be vigilant in re¬ 
ceiving goods consigned to his care, so as to 
make him responsible for any loss which the 
owner may sustain in consequence of his 
neglect. 9 Watts & Serg. 62. 

CONSIGNMENT. The goods or pro¬ 
perty sent by a common carrier from one 
or more persons called the consignors, from 
one place, to one or more persons, called 
the consignees, who are in another. By 
this term is also understood the goods sent 
by one person to another, to be sold or dis¬ 
posed of by the latter for and on account 
of the former. 

CONSIGNOR, contracts . One who makes 
a consignment to another. 

2. When goods are consigned to be 
sold on commission, and the property re¬ 
mains in the consignor; or when goods 
have been consigned upon a credit, and the 
consignee has become a bankrupt or failed, 
the consignor has a right to stop them in 
transitu . (q. v.) Abbott on Sh. p. 3, c. 
9, s. 1. 

3. The consignor is generally liable for 
the freight or the hire for the carriage of 
goods. 1 T. R. 659. 

CONSILIUM, or dies consilii , practice . 
A time allowed for the accused to make his 
defence, and now more commonly used for 
a day appointed to argue a demurrer. In 
civil cases, it is a special day appointed for 
the purpose of hearing an argument. Jer. 
Eq. Jur. 296 ; 4 Bouv. Inst. n. 3753. 

CONSIMILI CASU. These words occur 
in the Stat. West. 2, e. 24, 13 Ed. I. which 
gave authority to the clerks in chancery to 
form new writs in eonsimili casu simili 
remedio indigente sicut prius fit breve. In 
execution of the powers granted by this 
statute, many new writs were formed by the 
clerks in chancery, especially in real ac¬ 
tions—as writs of quod permittat pros- 
ternere, against the alienee of land after the 
erection of a nuisance thereon, according 
to the analogy of the assize of nuisance, 
writs of juris utrum, &c. &c. In respect 
to personal actions, it has long been the 
practice to issue writs in eonsimili casu , in 
the most general form, e. g . in trespass on 
the case upon promises, leaving it to the 
plaintiff to state fully, and at large, his case 
in the declaration ; the sufficiency of which 
in point of law is always a question for the 
court to consider upon the pleadings and 
evidence. See Willes, Rep. 580 ; 2 Lord 


Ray. 957 ; 2 Bumf. & East, 51 ; 2 Wils. 
146; 17 Serg. & R. 195 ; 3 Bl. Com. 51 ; 
7 Co. 4; F. N. B. 206; 3 Bouv. Inst. n. 
3482 

CONSISTENT. That which agrees with 
something else ; as a consistent condition, 
which is one which agrees with all other 
parts of a contract, or which can be recon¬ 
ciled with every other part. 1 Bouv. Inst, 
n. 752. 

CONSISTORY, ecclesiastical law . An 
assembly of cardinals convoked by the 
pope. The consistory is public or secret. 
It is public , when the pope receives princes 
or gives audience to ambassadors; secret , 
when he fills vacant sees, proceeds to the 
canonization of saints, or judges and settles 
certain contestations submitted to him. 

2. A court which was formerly held 
among protestants, in which the bishop pre¬ 
sided, assisted by some of his clergy, also 
bears this name. It is now held in England, 
by the bishop’s chancellor or commissary, 
and some other ecclesiastical officers, cither 
in the cathedral, church, or other place in 
his diocese, for the determination of eccle¬ 
siastical cases arising in that diocese. Merl. 
Rep. h. t.; Burns’ I)ict. h. t. 

CONSOLATO DEL MARE, (IL). The 
name of a code of sea laws compiled by 
order of the ancient kings -of Alragon. Its 
date is not very certain, but it was adopted 
on the continent of Europe, as the code of 
maritime law, in the course of the eleventh, 
twelfth, and thirteenth centuries. It com¬ 
prised the ancient ordinances of the Greek 
and Roman emperors, and of the kings of 
France and Spain ; and the laws of the 
Mediterranean islands, and of Venice and 
Genoa. It was originally written in the 
dialect of Catalonia, as its title plainly indi¬ 
cates, and it has been translated into every 
language of Europe. This code has been 
reprinted in the second volume of the 
“ Collection do Lois ^Maritimes Anterieures 
au XVIII 0 . Siecle, par J. M. Pardessus, 
(Paris, 1831).” A collection of sea laws, 
which is very complete. 

CONSOLIDATION, civil law . The 
union of the usufruct with the estate out of 
which it issues, in the same person ; which 
happens when the usufructuary acquires the 
estate, or vice versa. In either case the 
usufruct is extinct. In the common law 
this is called a merger. Le^. El. Dr. Rom. 
424. U. S* Dig. tit. Actions, V. 

2. Consolidation may take place in two 
ways : first, by the usufructuary surrender- 
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ing his right to tho proprietor, which in the 
common law is called a surrender; secondly, 
by the release of the proprietor of his rights 
to the usufructuary, which in our law is 
called a release. 

Consolidation rule, practice , com . law. 
When a number of actions are brought on 
the same policy, it is the constant practice, 
for the purpose of saving costs, to consoli¬ 
date them by a rule of court or judge’s 
order, which restrains the plaintiff from 
roceediug to trial in more than one, and 
inds the defendants in all the others to 
abide the event of that one ; but this is done 
upon condition that the defendant shall not 
file auy bill in equity, or bring any writ of 
error for delay. 2 Marsh. Ins. 701. For 
the history of this rule, vide Parke on Ins. 
xlix.; Marsh. Ins. B. 1, c. 16, s. 4. And 
see 1 John. Cas. 29; 19 Wend. 23; 13 
Wend. 644 ; 5 Cowen, 282 ; 4 Cowen, 78; 
Id. 85 ; 1 John. 29; 9 John. 262. 

2. The term consolidation seems to be 
rather misapplied in those cases, for in 
point of fact there is a mere stay of pro¬ 
ceedings in all those cases but one. 3 Chit. 
Pr. 644. The rule is now extended to 
other cases: when several actions are 
brought on the same bond against several 
obligors, an order for a stay of proceedings 
in all but one will be made. 3 Chit. Pr. 
645 ; 3 Carr. & P. 58. See 4 Yeates, R. 
128; 3 S. & It. 262; Coleman, 62; 3 
Rand. 481; 1 N. & M. 417, n.; 1 Cowen, 
89 ; 3 Wend. 441 ; 9 Wend. 451 ; 2 N. & 
M. 438, 440, n.; 5 Cowen, 282 ; 4 Halst. 
335 ; 1 Dali. 145 ; 1 Browne, Appx. lxvii.; 
1 Ala. R. 77 ; 4 Hill, R. 46 ; 19 Wend. 
23; 5 Yerg. 297 ; 7 Miss. 477 ; 2 Tayl. 200. 

3. The plaintiff may elect to join in the 
same suit several causes of action, in many 
cases, consistently with the rules of plead¬ 
ing, but having done so, his election is de¬ 
termined. He cannot ask the court to 
consolidate them ; 3 Serg. & R. 266; but 
the court will sometimes, at the instance of 
the defendant, order it against the plaintiff. 
1 Dali. llep. 147, 355; 1 Yeates, 5; 4 
Yeates, 128 ; 2 Arch. Pr. 180 ; 3 Serg. & 
11. 264. 

CONSOLS, Eng . law. This is an ab¬ 
breviation for consolidated annuities. For¬ 
merly when a loan was made, authorized by 
government, a particular part of the revenue 
was appropriated for the payment of the 
interest and of the principal. This was 
called the fund, and every loan had its 
fund, in this manner the Aggregate fund 


originated in 1715 ; the South Sea fund, in 
1717; the General fund, 1617; and the 
Sinking fund, into which the surplus of these 
three funds flowed, which, although destined 
for the diminution of the national debt, was 
applied to the necessities of the government. 
These four funds were consolidated into one 
in the year 1787, under the name of con¬ 
solidated fund, 

2. The income arises from the receipts 
on account of excise, customs, stamps, and 
other perpetual taxes. The charges on it 
are the interest on and the redemption of 
the public debt; the civil list; the salaries of 
the judges and officers of state, and the like. 

3. The annual grants on account of the 
army and navy, and every part of the 
revenue which is considered temporary, are 
excluded from this fund. 

4. Those persons who lent the money to 
the government, or their assigns, are enti¬ 
tled to an annuity of three per cent, on 
the amount lent, which, however, is not to 
be returned, except at the option of tho 
government; 60 that the holders of consols 
are simply annuitants. 

CONSORT. A man or woman married. 
The man is the consort of his wife, tho 
woman is the consort of her husband. 

CONSPIRACY, crim . law , torts. An 
agreement between two or more persons to 
do an unlawful act, or an act which may 
become by the combination injurious to 
others. Formerly this offence was much 
more circumscribed in its meaning than it 
is now. Lord Coke describes it as “ a con¬ 
sultation or agreement between two or moro 
to appeal or indict an innocent person falsely 
and maliciously, whom accordingly they 
cause to be indicted or appealed; and after¬ 
wards the party is acquitted by the verdict 
of twelve men.” 

2. The crime of conspiracy, according 
to its modem interpretation, may be of two 
kinds, namely, conspiracies against the pub¬ 
lic, or such as endanger the publie heulfh, 
violate public morals, insult publie justice, 
destroy the public peace, or affect public 
trade or business. See 3 Burr. 1321. 

3. To remedy these evils the guilty 
persons may be indicted in the name of the 
commonwealth. Conspiracies against indi¬ 
viduals are such as have a tendency to 
injure them in their persons, reputation, or 
property. The remedy in these cases ia 
either by indictment or by a civil action. 

4. In order to render the offence com¬ 
plete, there is no occasion that any act 
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flhould be done in pursuance of the unlawful 
agreement entered into between tbe parties, 
or that any one should have been defrauded 
or injured by it. The conspiracy is the 
gist of the crime*. 2 Mass. R. 837 ; Id. 
538 ; 6 Mass. R. 74; 3 S. & R. 220 ; 
4 Wend. R. 259 ; Halst. R. 293 ; 2 Stew. 
Rep. 360 ; 5 Harr. & John. 317; 8 S. & 
R. 420. But see 10 Verm. 353. 

5. By the laws of the United States, st. 
1825, c. 76, § 23, 3 Story’s L. U. S., 
2006, a wilful and corrupt conspiracy to 
cast away, burn or otherwise destroy any 
ship or vessel, with intent to injure any 
underwriter thereon, or the goods on board 
thereof, or any lender of money on such 
vessel, on bottomry or respondentia, is, by 
the laws of the United States, made felony, 
and the offender punishable by fine not 
exceeding ten thousand dollars, and by im¬ 
prisonment and confinement at hard labor, 
not exceeding ten years. 

6. By the Revised Statutes of New 
York, vol. 2, p, 691, 692, it is enacted, 
that if any two or more persons shall con¬ 
spire, either, 1. To commit any offence ; or, 

2. Falsely and maliciously to indict another 
for any offence; or, 3. Falsely to move or 
maintain any suit; or, 4. To cheat and de¬ 
fraud any person of any property, by any 
means which are in themselves criminal; or, 
5. To cheat and defraud any person of any 
property, by means which, if executed, would 
amount to a cheat, or to obtaining property 
by false pretences ; or, 6. To commit any 
act injurious to the publio health, to public 
morals, or to trade and commerce, or for the 
perversion or obstruction of justice, or the 
due administration of the laws; they shall 
be deemed guilty of a misdemeanor. No 
other conspiracies are there punishable crimi¬ 
nally. And no agreement, except to commit 
a felony upon the person of another, or to 
commit arson or burglary, shall be deemed 
a conspiracy, unless some act besides such 
agreement be done to effect the object 
thereof, by one or more of tbe parties to 
such agreement. 

7. When a felony has been committed 
in pursuance of a conspiracy, the latter, 
which is only a misdemeanor, is merged in 
the former ; but when a misdemeanor only 
has been committed in pursuance of such 
conspiracy, the two crimes being of equal 
degree, there can be no legal technical 
merger. 4 Wend. R. 265. Vide 1 Hawk. 
444 to 454 ; 3 Chit. Cr. Law, 1138 to 
1193 ; 3 Inst. 143 ; Com. Dig. Justices of 


the Peace, B 107 ; Burn’s Justice, Con¬ 
spiracy ; Williams’ Justice, Conspiracy ; 4 
Chit. Blacks. 92; Dick. Justice Conspiracy, 
Bac. Ab. Actions on the Case, Gr ; 2 Russ, 
on Cr. 553 to 574 ; 2 Mass. 329 ; Id. 536 ; 

5 Mass. 106 : 2 Day, R. 205 : Whart. Dig. 
Conspiracy; 3 Serg. & Rawle, 220 ; 7 Serg. 

6 Rawle, 469 ; 4 Halst. R. 293 ; 5 IJan. 
& Johns. 317 ; 4 Wend. 229 ; 2 Stew. R. 
360 ; 1 Saund. 230, n. 4. For the French 
law, see Merl. Rep. mot Conspiration; Code 
Penal, art. 89. 

CONSPIRATORS. Persons guilty of 
a conspiracy. See 3 Bl. Corn. 126-7 ; 1 
Wils. llep. 210—11. See Conspiracy . 

CONSTABLE. An officer, who is gene¬ 
rally elected by the people. 

2. He possess power, virture officii, as 
a conservator of the peace at common law, 
and by virtue of various legislative enact¬ 
ments ; he may therefore apprehend a sup¬ 
posed offender without a warrant, as trea¬ 
son, felony, breach of the peace, and for 
some misdemeanors less than felony, when 
committed in his view. 1 Ilalc, 587; 1 
East, P. C. 303 ; 8 Serg. & Rawle, 47. lie 
may also arrest a supposed offender upon 
the information of others ; but be does so at 
his peril, unless he can show that a felony 
has been committed by some person, as well 
as the reasonableness of the suspicion that 
the party arrested is guilty. 1 Chit. Cr. 
L. 27 ; 6 Binn. R. 316; 2 Hale, 91, 92; 

1 East, P. C. 301. He has power to call 
others to his assistance; or he may appoint 
a deputy to do ministerial acts. 3 Burr. 
Rep. 1262. 

3. A constable is also a ministerial offi¬ 
cer, bound to obey the warrants and pre¬ 
cepts of justices, coroners and sheriffs. Con¬ 
stables are also in some states bound to 
execute the warrants and process of justices 
of tbe peace in civil eases. 

4. In England, they have many officers, 
with more or less powdr, who bear the name 
of constables; as, lord high constable of 
England, high constable; 3 Burr. 1262: 
head constables, petty constables, consta¬ 
bles of castles, constables of the tower, con¬ 
stables of the fees, constable of the exche¬ 
quer, constable of the staple, &c. 

5. In some of the cities of the United 
States, there are officers who are called high 
constables, who are the principal police offi¬ 
cers where they reside. Vide the various 
Digests of American Law, h. t.; 1 Chit. Cr. 
L. 20; 5 Vin. Ab. 427; 2 Phil. Ev. 253; 

2 Sell. Pr. 70; Bac. Ab. h. t.; Com. Dig. 
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Justices of the Peace, B 79; Id. D 7; Id. 
Officer, E - ; Willo, Off. Coust. 

CONST A BLK \V 10 K. In England, by 
this word is meant the territorial jurisdiction 
of a constable. 5 Nev. & M. 201. 

CONSTAT, English law. The name of 
a certificate, which the clerk of the pipe and 
auditors of the exchequer make at the re¬ 
quest of any person who intends to plead or 
move in the court for the discharge of any¬ 
thing ; and the effect of it is, the certifying 
what constat (appears) upon record touching 
the matter in question. 

2. A constat is held to be superior to an 
ordinary certificate, because it contains 
nothing but what is on record. An exem- 
plifieation under the great seal, of the en¬ 
rolment of any letters-patent, is called a 
constat . Co. Litt. 225. Vide Exemplifi¬ 
cation; Inspeximus . 

3. Whenever an officer gives a certifi¬ 
cate that such a thing appears of record, it 
is called a constat; because the officer docs 
not say that the fact is so, but it appears to 
be as he certifies. A certificate that it ap¬ 
pears to the officer that a judgment has 
been entered, &c., is insufficient. 1 Hayw. 
410. 

CONSTITUENT. He who gives autho¬ 
rity to another to act for him. 1 Bouv. 
Inst. n. 893. 

2. The constituent is bound with what¬ 
ever his attorney does by virtue of his au¬ 
thority. The electors of a member of the 
legislature are his constituents, to whom he 
is responsible for his legislative acts. 

CONSTITUIMUS. A Latin word, which 
signifies we constitute. Whenever the king 
of England is vested with the right of cre¬ 
ating a new office, he must use proper words 
to do so; for example, erigimus,constituimus, 
&c. Bac. Ab. Offices, &c. E. 

TO CONSTITUTE, contr . To empower, 
to authorize. In the common form of letters 
of attorney, these words occur, Ci I nominate, 
constitute and appoint.” 

CONSTITUTED AUTHORITIES. 
Those powers which the constitution of each 
people has established to govern them, to 
cause their rights to be respected, and to 
maintain those of each of its members. 

2. They are called constituted , to distin¬ 
guish them from the constituting authority 
which has created or organized them, or has 
delegated to an authority, which it has itself 
created, the right of establishing or regu¬ 
lating their movements. The officers ap¬ 
pointed under the constitution are also 
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collectively called the constituted authorities. 
Dali. Diet, mots Con train te .par corps, n/ 
526. 

CONSTITUTION, government . The 
fundamental law of the jstate, containing 
the principles upon which the government 
is founded, and regulating the divisions of 
the sovereign powers, directing to what per¬ 
sons each of these powers is to be confided, 
and the manner it is to be exercised; as, 
the Constitution of the United States. See 
Story on the Constitution; llawle on the 
Const. 

2. The words constitution and govern¬ 
ment (q. v.) are sometimes employed to ex¬ 
press the same idea, the manner in which 
sovereignty is exercised in each state. Con¬ 
stitution is also the name of the instrument 
containing the fundamental laws of the 
state. 

3. By constitution, the civilians, and, 
from them, the common law writers, mean 
some particular law ; as the constitutions of 
the emperors contained in the Code. 

Constitution, contracts . The constitu¬ 
tion of a oontract, is the making of the con¬ 
tract ; as, the written constitution of a debt. 
1 Bell’s Com. 332, 5th ed. 

Constitution of the United States 
of America. The fundamental law of the 
United States. 

2. It was framed by a convention of the 
representatives of the people, who met at 
Philadelphia, and finally adopted it on the 
17 th day of September, 1787. It became 
the law of the land on the first Wednesday 
in Maroh, 1789. 5 Wheat. 420. 

3. A short aualysis of this instrument, 
so replete with salutary provisions for in¬ 
suring liberty and private rights, and public 
peace and prosperity, will here be given. 

4. The preamble declares that the peo¬ 
ple of the United States, in order to form a 
more perfect union, establish justice, insure 
public tranquillity, provide for the common 
defence, promote the general welfare, and 
secure the blessings of liberty to themselves 
and their posterity, do ordain and establish 
this constitution for the United States of 
America. 

5. —1. The first article is divided into 
ten sections. By the first the legislative 
power is vested in congress. The second 
regulates the formation of the house of re¬ 
presentatives, and declares who shall be 
electors. The third provides for the organi¬ 
zation of the senate, and bestows on it the 
power to try impeachments. The fourth 
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directs the times and places of holding elec¬ 
tions ; and the time of meeting of congress. 
The fifth determines the power of the re¬ 
spective houses. The sixth provides for a 
compensation to members of congress, and 
for their safety from arrests; and disquali¬ 
fies them from holding certain offices. The 
seventh directs the manner of passing bills. 
The eighth defines the powers vested in 
congress. The ninth contains the following 
provisions: 1st. That the migration or im¬ 
portation of persons shall not be prohibited 
prior to the year 1808. 2d. That the writ 
of habeas corpus shall not be suspended, 
except in particular cases. 3d. That no bill 
of attainder, or ex post facto law, shall be 
passed. 4th. The manner of laying taxes. 
5th. The manner of drawing money out of 
the treasury. 6th. That no title of nobility 
shall be granted. 7th. That no officer shall 
receive a present from a foreign govern¬ 
ment. The tenth forbids the respective 
states to exercise certain powers there enu¬ 
merated. 

6. —2. The second article is divided into 
four sections. The first vests the executive 
power in the president of the United States 
of America, and provides for his election, 
and that of the vice-president. The second 
section confers various powers on the presi¬ 
dent. The third defines his duties. The 
fourth provides for the impeachment of the 
president, vice-president, and all civil offi¬ 
cers of the United States. 

7. —3. The third article contains three 
sections. The first vests the judicial power 
in sundry courts, provides for the tenure 
of office by the judges, and for their com¬ 
pensation. The second provides for the 
extent of the judicial power, vests in the 
supreme court original jurisdiction in certain 
cases, and directs the manner of trying 
crimes. The third defines treason, and vests 
in congress the power to declare its punish¬ 
ment. 

8. —4. The fourth article is composed of 
four sections. Th e first relates to the faith 
which sjate records, &c., shall have in other 
states. The second secures the rights of 
citizens in the several states—for the de¬ 
livery of fugitives from justice or from labor. 
The third for the admission of new states, 
and the government of the territories. The 
fourth guaranties to every state in the Union 
the republican form of government, and pro¬ 
tection from invasion or domestic violence. 

9. —5. The fifth article provides for 
amendments to the constitution. 


! 10.—6. The sixth article declares that the 

1 debts due under the confederation shall be 
. valid against the United States; that the 
constitution and treaties made under its 
powers shall be the supreme law of the land ; 
that public officers shall be required by oath 
or affirmation to support the Constitution of 
the United States; that no religious test 
| shall be required as a qualification for office. 
; 11.—7. The seventh article directs what 

shall be a sufficient ratification of this con¬ 
stitution by the states. 

12. In pursuance of the fifth article of 
the constitution, articles in addition to, and 
amendment of, the Constitution, were pro¬ 
posed by congress, and ratified by the 
legislatures of the several states. These 
additional articles are to the following im¬ 
port : 

13. —1. Relates to religious freedom ; the 
liberty of the press ; the right of the people 
to assemble and petition. 

14. —2. Secures to the people the right 
to bear arms. 

15. —3. Provides for the quartering of 
soldiers. 

16. —4. Regulates the right of search, 
and of arrest on criminal charges. 

17. —5. Directs the manner of being held 
to answer for crimes, and provides for the 
security of the life, liberty and property of 
the citizens. 

18. —6. Secures to the accused the right 
to a fair trial by jury. 

19. —7. Provides for a trial by jury in 
civil cases. 

20. —8. Directs that excessive bail shall 
not be required ; nor excessive fines imposed; 
nor cruel and unusual punishments inflicted 

21. —9. Secures to the people the rights 
retained by them. 

22. —10. Secures the rights to the states, 
or to the people the rights they have not 
granted. 

23. —11. Limits tl^e powers of the courts 
as to suits against one of the United States. 

24. —12. Points out the manner of elect¬ 
ing the president and vice-president. 

CONSTITUTIONAL. That which is 
consonant to, and agrees with the constitu¬ 
tion. 

2. When laws are made in violation of 
the constitution, they are null and void: 
but the courts will not declare such a law 
void unless there appears to be a clear and 
unequivocal breach of the constitution. 4 
Dali. R. 14 ; 3 Dali. R. 399 ; 1 Cranch, R. 
137; 1 Binn. R. 415; 6 Cranch, R. 87, 
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136; 2 Hall’s Law Journ. 96, 255,262; 
3 Hall’s Law Journ. 267 ; Wheat. Dig. tit. 
Constitutional Law ; 2 Pet. R. 522 ; 2 Dali. 
309: 12 Wheat. R. 270; Charlt. R. 175, 
235; 1 Breeso, 1L 70, 209; 1 Blackf. R. 
206; 2 Porter, R. 303; 5 Binn. 355; 3 

S. k R. 169 ; 2 Penn. R. 184; 19 John. 
R. 58; 1 Cowen, R. 550 ; 1 Marsh. R. 290 ; 
Pr. Dee. 64, 89: 2 Litt. R. 90 ; 4 Munr. 
R. 48: 1 South. R. 192 ; 7 Pick. R. 466: 
13 Pick. R. 60; 11 Mass. R. 396; 9 
Greoul. R. 60; 5 Ilayw. R. 271 ; 1 Harr. 

6 J. 236 ; 1 Gill k J. 473; 7 Gill & J. 

7 : 9 Yen:. 490; 1 Rep. Const. Ct. 267 ; 
3 Desaits. R. 476; 6 Rand. 245; 1 Chip. 
R. 237, 257; 1 Aik. R. 314; 3 N. H. 
Rep. 473: 4 N. II. Rep. 16 ; 7 N. H. Rep. 
65; 1 Murpli. R. 58. See 3 Law Intell. 
65, for a list of decisions made by the su¬ 
preme court of the United States, declaring 
laws to be unconstitutional. 

CONSTITUTOR, civil law. He who 
promised by a simple pact to pay the debt 
of another; and this is always a principal 
obligation. Inst. 4, 6, 9. 

CONSTRAINT. In the civil and Scot¬ 
tish law, by this term is understood what, 
in the common law, is known by the name 
of duress. 

2. It is a general rule, that when one 
is compelled into a contract, there is no 
effectual consent, though, ostensibly, there 
is the form of it. In such case the contract 
will be declared void. 

3. The constraint requisite thus to 
annul a contract, must be a vis aut metvs 
qui cadet in constantem virum, such as would 
shake a man of firmness and resolution. 3 
Ersk. 1, § 16: and 4, 1,§26; 1 Bell’s 
Com. B. 3, part 1, c. l,s. 1, art. 1, page 
295. 

CONSTRUCTION, practice . It is de¬ 
fined by Mr. Powell to be u the drawing an 
inference b" the act of reason, as to the in¬ 
tent of an instrument, from given circum¬ 
stances, upon principles deduced from men’s 
general motives, conduct and action.” This 
definition may, perhaps, not be sufficiently 
complete, inasmuch as the term instrument 
generally implies something reduced into 
writing, whereas construction is equally 
necessary to ascertain the meaning of en¬ 
gagements merely verbal. In other respects 
it appears to be perfectly accurate. The 
Treatise of Equity, defines interpretation to 
be the collection of the meaning out of signs 
the most probable. 1 Powell on Con. 370. 

2. There are two kinds of constructions; 


the first, is literalor strict; this is uniformly 
the construction given to penal statutes. 1 
Bl. Com. 88; 6 Watts & Scrg. 276; 3 
Taunt. 377. 2d. The other is liberal, and 

applied, usually, to remedial laws, in order 
to enforce them according to their spirit. 

3. In the supreme court of the United 
States, the rule which has been uniformly 
observed u in construing statutes, is to adopt 
the construction made by the courts of the 
country by whose legislature the statute was 
enacted. This rule may be susceptible of 
some modification when applied to British 
statutes which are adopted in any of these 
states. By adopting them, they become our 
own, as entirely as if they had been enacted 
by the legislature of the state. 

4. The received construction, in Eng¬ 
land, at the time they are admitted to 
operate in this country—indeed, to the time 
of our separation from the British empire— 
may very properly be considered as accom¬ 
panying the statutes themselves, and forming 
an integral part of them. But, however we 
may respect the subsequent decisions, (and 
certainly they are entitled to great respect,) 
we do not admit their absolute authority. 

If the English courts vary their construction 
of a statute, which is common to the two 
countries, we do not hold ourselves bound 
to fluctuate with them. 5 Pet. R. 280. 

5. The great object which the law has, 
in all cases, in contemplation, as furnishing 
the leading principle of the rules to be ob¬ 
served in the construction of contracts, is, 
that justice is to be done between the parties, 
by enforcing the performance of their agree¬ 
ment, according to the sense in wdiich it was 
mutually understood and relied upon at the 
time of making it. 

6. When the contract is in writing, the 
difficulty lies only in the construction of the 
words; when it is to be made out by parol 
testimony, that difficulty is augmented by 
the possible mistakes of the witnesses as to 
the words used by the parties; but ■ still, 
when the evidence is received, it must be 
assumed as correct, when a construction is 
to be put upon it. The following are the 
principal rules to be observed in the con¬ 
struction of contracts. 

7. —1. When the words used are of . 
precise and unambiguous meaning, leading 
to no absurdity, that meaning is to be taken 
as conveying the intention of the parties. 
But should there be manifest absurdity in 
the application of such meaning, to the par- 

i ticnlar occasion, this will let in construction 
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to discover the true intention of the parties: 
for example ; 1st. When words are mani¬ 
festly inconsistent with the declared pur- 
. pose and object of the contract, they will be 
rejected ; as if, in a contract of sale, the 
price of the thing sold should be acknow¬ 
ledged as received, while the obligation of 
the seller was not to deliver the commo¬ 
dity. 2 Atk. R. 32. 2d. When words are 

omitted so as to defeat the effect of the 
contract, they will be supplied by the ob¬ 
vious sense and inference from the context; 
as, if the contract stated that the seller, for 
the consideration of one hundred dollars, 
sold a horse, and the buyer promised to 
pay him for the said horse one hundred, 
the word dollars would be supplied. 3d. 
When the words, taken in one sense, go to 
defeat the contract, while they are suscep¬ 
tible of another construction which will 
give effect to the design of the parties, and 
not destroy it, the latter will be preferred. 
Cowp. 714. 

8. —2. The plain, ordinary, and popular 
sense of the words, is to be preferred to the 
more unusual, etymological, and recondite 
meaning ; or even to the literal, and strictly 
grammatical construction of the words, 
where these last would lead to any inefficacy 
or inconsistency. 

9. —3. When a peculiar meaning has 
been stamped upon the words by the usage 
of a particular trade or place iu which the 
contract occurs, such technical or peculiar 
meaning will prevail. 4 East, R. 135. It 
is as if the parties in framing their contract 
had made use of a foreign language, tfhich 
the court is not bound to understand, but 
which on evidence of its import, must be 
applied. 7 Taunt. R. 272 ; 1 Stark. R. 
504. But the expression so made techni¬ 
cal and appropriate, and the usage by which 
it has become so, must be so clear that the 
court cannot entertain a doubt upon the 
subject. 2 Bos. & P. 104; 3 Stark. Ev. 
1036 : 6 T. R. 320. Technical words are 
to be taken according to their approved and 
known use in Jtlie trade in which the con¬ 
tract is entered into, or to which it relates, 
unless they have manifestly been understood 
in another sense by the parties. Vide 16 
Serg. & R. 126. 

10. —4. The place where a contract has 
been made, is a most material consideration 
in its construction. Generally its validity 
is to be decided by the law of the place 
where it is made ; if valid there, it is con¬ 
sidered valid every where. 2 Mass. R. 88 ; 


1 Pet. R. 317; Story, Confl. of Laws, 
§ 242 ; 4 Cowen’s R. 410, note ; 2 Kent, 
Com. p. 39, 457, in the notes; 3 Conn. R. 
253, 472 ; 4 Conn. R. 517. Its construc¬ 
tion is to be according to the laws of the 
place where it is made ; for example, where 
a note was given in China, payable eighteen 
months after date, without any stipulation 
as to the amount of interest, the court 
allowed the Chinese interest of one per 
centum per month from the expiration of 
the eighteen months. 1 Wash. C. C. R. 
253 ; see 12 Mass. R. 4, and the article 
Interest for money . 

11. —5. Previous conversations, and all 
that passes in the course of correspondence 
or negotiation leading to the contract, are 
entirely superseded by the written agree¬ 
ment. The parties having agreed to reduce 
the terms of their contract to writing, the 
document is constituted as the only true 
and final exposition of their admissions and 
intentions ; and nothing which does not ap¬ 
pear in the written agreement will be con¬ 
sidered as a part of the contract. 5 Co. R. 
26 ; 2 B. & C. 634; 4 Taunt. R. 779. But 
this rule admits of some exceptions ; as, 
where a declaration is made before a deed 
is executed, showing the design with which 
it was to be executed, in cases of frauds; 1 
S. & R. 464 ; 10 S. & R. 292 ; and trusts, 
though no trust was declared in the writing. 
1 Dali. R. 426 ; 7 S. & R. 114. 

12. —6. All contracts made in general 
terms, in the ordinary course of trade, are 
presumed to incorporate the usage and cus¬ 
tom of the trade to which they relate. The 
parties are presumed to know such usages, 
and not to intend to exclude them. But 
when there is a special stipulation in oppo¬ 
sition to, or inconsistent with the custom, 
that will of course prevail. Holt’s R. 95. 

13. —7. When there is an ambiguity 
which impedes the execution of the con¬ 
tract, it is first, if possible, to be resolved, 
on a view of the whole contract or instru¬ 
ment, aided by the admitted views of the 
parties, and, if indispensable, parol evidence 
may be admitted to clear it, consistently 
with the words. 1 Dali. R. 426 ; 4 Dali. 
R. 340 ; 3 S. & R. 609. 

14. —8. When the words cannot be re¬ 
conciled with any practicable or consistent 
interpretation, they are to be considered as 
not made use of “ perinde sunt ac si scripta 
non essent.” 

15. It is the duty of the court to give 
a construction to all written instruments \ 3 
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Uiun. R. 337 ; 7 S, & 11. 372 *, 15 S. & R. 
100; 4 S. & U. 279; 8 S. & R. 381; 1 
Watts, lv. 425 ; 10 Mass. R. 384; 3 Cranch, 
R. 180; 3 Rand. U. 586; to written evi¬ 
dence; 2 Watts, 1\. 347 ; aud to foreign 
laws. 1 lYnna. R. 388. 

For general rules respecting the con¬ 
struction of contracts, sec 2 Bl. Com. 379 ; 

I Bouv. Inst. n. 058, 0(39 ; 2 Com. on Cont. 
23 to 28 ; 3 Chit. Com. Law, 106 to 118: 
Poth. Oblig. P. 1, c. 1, art. 7; 2 Evans’ 
Poth. Ob. 35; Long on Sales, 106 ; 1 
Fonb. Eq. 145, n. b ; Id. 440, n. 1; Whart. 
Di H. Contract, F ; 1 Powell on Contr. 370 : 
Sbcpp. Touchst. c. 5; Louis. Code, art. 
1940 to 1957 ; Com. Dig. Merchant, (E 2,) 
n. j.; 8 Com. Dig. tit. Contract, iv. ; 
Lilly’s Reg. 794; 18 Yin. Abr. 272, tit. 
Reference to Words; 16 Yin. Abr. 199, 
tit. Parols; Hall’s Dig. 33, 339 ; 1 Vcs. 
Jun. 210, n.; Yattel, B. 2, e. 17 ; Chit. 
Contr. 19 to 22 ; 4 Kent. Com. 419 ; 
Story’s Const. § 397—456 ; Ayl. Pand. B. 
1, t. 4 ; Ruthcrf. Inst. B. 2, c. 7, § 4—11; 
20 Pick. 150; 1 Bell’s Com. 5th ed. 431; 
and the articles, Communings; Evidence; 
Interpretation; Parol; Pourparler. 

As to the construction of wills, see 1 
Supp. to Yes. Jr. 21, 39, 56, 63, 228, 
260, 273, 275, 364, 399 ; 1 United States 
Law Jnuru. 583 ; 2 Fonb. Eq. 309 ; Com. 
Dig. E states by Devise. N 1; 6 Cruise’s 
Dig. 171 ; Whart. Dig. Wills, D. 

As to the construction of Laws, see 
Louis. Code, art. 13 to 21 ; Bac. Ab. 
Statutes, J ; 1 Bouv. Inst. n. 86—90 ; 3 
Bin. 358; 4 Bin. 169, 172; 2 S. & R. 
195 ; 2 Bin. 347 ; Rob. Digest, Brit. Stat. 
370 ; 7 Term. Rep. 8 ; 2 Inst. 11, 136 ; 3 
Bin. 284-5 ; 3 S. & R. 129 ; 1 Peere Wms. 
207; 3 Burr. Rep. 1755-6 ; 3 Yeates, 108; 

II Co. 56, b; 1 Jones 26 ; 3 Yeates, 113; 
117, 118, 120 ; Dwarris on Statutes. 

16. The following words and phrases 
have received judicial construction in the 
cases referred to. The references may be 
useful to the student and convenient to the 
practitioner. 

A and his associate*. 2 Nott & M’Cord, 400. 

A By agent. 1 Breese’s R. 172. 

A By (seal) a^entfor C D. \ Blackf. R. 242. 
A case . 9 Wheat. 738. 

A piece of land. Moor. 702; S. C. Owen, 18. 
A place called the vestry. 3 Lev. R. 96; 2 Ld. 
Raym. 1471. 

A slave set at liberty . 3 Conn. R. 467. 

A true bill. I Meigs, 109. 

A twopenny bleeder. 3 Whart. R. 138. 


Abbreviations . 4 C. & P. 51; S. C. 19 Engl. 
C. L. R. 268. 

Abide . 6 N. H. Rep. 162. 

About . 2 Barn. & Adol. 106; 22 E. C. L. R. 

36; 5 Greenl. R. 482, See 4 Greerib 286. About 

- dollars . 5 Scrg. & Ruwle, 402. About $150. 

9 Shep. 121. 

Absolute disposal. 2 Eden, 87; 1 Bro. P. C. 
476; 2 Johns. R. 391 ; 12 Johns. R. 3S9. 
Absolutely. 2 Pa. St. R. 133. 

Accept . 4 Gill Sc Johns. 5, 129 

Acceptance. There is your bill, it is all right. 

1 Esp. 17. Jf you will send it to the counting- 
house again, I will give directions for its being ac¬ 
cepted. 3 Camp. 179. What, not accepted ? We 
have had the money, and they ought to have been 
paid; but I do not interfere; you should see my 
partner. 3 Bing. R. 625 ; S. C. 13 Eng. C. L. R. 78. 
The bill shall be duly honored, and placed to the 
drawer's credit. 1 Atk. 611. Vide Leigh’s N. P* 
420. 

Accepted. 2 Hill, R. 582. 

According to the bill delivered by the plaintiff to 
the defendant. 3 T. R. 575. 

According to their discretion. 5 Co. 100 ; 8 How. 
St. Tr. 55 n. 

Account. 5 Cowen, 587, 593. Account closed. 

8 Pick. 191. Account stated. 8 Pick. 193. Ac¬ 
count dealings. 5 Mann. Sc Gr 392, 398. 

Account and risk . 4 East, R. 211 ; Holt on Sh. 
376. 

Accounts. 2 Conn. R. 433. 

Across. 1 FairF. 391. 

Across a country. 3 Mann. Sc Gr. 759. 

Act of God. 1 Cranch, 315 ; 22 E. C. L. R. 36; 
12 Johns. R. 44 ; 4 Add. Eccl, R. 490. 

Acts . Platt on Cov. 334. 

Actual cost. 2 Mason, R. 46, 393; 2 Story’s C. 
C. R. 422. 

Actual damages. 1 Gail. R. 429. 

Adhere, 4 Mod. 153. 

Adjacent. Cooke, 128. 

Adjoining. 1 Turn. R. 21. 

Administer. 1 Litt. R. 93, 100. 

Ad tunc et ibidem. 1 Ld. Raym. 576 
Advantage, priority or preference. 4 W. C. C. 
R. 447. 

Adverse possession. 3 Watts, 70,77,205, 345; 

3 Penna. R. 134; 2 Rawle’s R. 305; 17 Serg. & 
Rawle, 104 ; 2 Penna. R. 183 ; 3 Wend. 337, 357; 

4 Wend. 507; 7 Wend. 62; 8 Wend. 440; 9 Wend. 
523; 15 Wend. 597; 4 Paige, 178; 2 Gill & John. 
173; 6 Pet. R. 61, 291; il Pet. R. 41; 4 Verm. 
155; 14 Pick. 461. 

Advice. As per advice. Chit. Bills, 185. 
Affecting. 9 Wheat. 855. 

Aforesaid. Ld. Baym. 256; Id. 405. 

After paying debts . 1 Ves. jr. 440 ; 3 Ves. 73S ; 

2 Johns. Ch. R. 614; 1 Bro. C. C. 34 ; 2 Sch. & 
Lef. 188. 

Afterwards to wit. 1 Chit. Cr. Laws, 174. 
Against all risks. 1 John. Cas. 337. 

Aged , impotent , and poor people. Preamble to 
stat. 43 Eliz. c. 4; 17 Ves. 373, in notes; Amb. 
595; 7 Ves. 423; Scho. & Lef. Ill; IP. Wins. 
674 ; S. C. Eq. Cas. Ab. 192, pi. 9; 4 Vin. Ab. 
485; 7 Vcs. 98, note; 16 Ves. 206: Duke’s Ch. 
Uses, by Bridgman, 361; 17 Ves. 371; Boyle on/ 
Charities, 31. 

Agreed. 1 Roll’s Ab. 518. 

Agreement. 7 E. C. L. R* 331 j 3 B, & B. 14 j • 
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Fell on Guar. 262. Of a good quality and mode¬ 
rate price. 1 Mo. 8c Malk. 4S3; S. C. 22 E. C. L. 
R. 363. 

hiding and abetting. Act of Congress of 1818, 
c. 86. § 3; 12 Wheat. 460. 

Aliments. Dig. 34, 1,1. 

Jill. 1 Vern. 3; 3 P. Wms. 56; 1 Vern. 341 ; 
Dane’s Ab. Index, h. t. All debts due to me. 1 
Meriv. 541, n.; 3 Meriv. 434. All I am worth. 

1 Bro. C. C. 4 87, S Ves. 604. All I am possess¬ 
ed of. 5 Ves. 816. All my clothes and linen 
whatsoever. 3 Bro. C. C. 311. All my household 
goods and furniture, except my plate and watch. 

2 Munf. 234. All my estate. Cowp 299; 9 Ves 
604. All my real property. 18 Ves. 193. All my 
freehold lands. 6 Ves. 642. All and every other 
my lands, tenements, and hereditaments. 8 Ves. 
256; 2 Mass. 56; 2 Caines’ R. 345; 4 Johns. R. 
388. All the inhabitants. 2 Conn. R. 20. All 
sorts of. I Holt’s N- P. R. 69. All business. 8 
Wendell. 498; 23 E. C. L. R. 398; 1 Taunt. R 
349; 7 B & Cr. 278, 283, 284. All claims and 
demands whatsoever. 1 Kdw Ch. R 34. All bag¬ 
gage is at the owner’s risk. 13 Wend. R. 611 ; 5 
Rawls’s R. 179; 1 Pick. R 53; 3 Fairf. R. 422; 
4 Har. 8c John. 317. All civil suits. 4 S. b R. 

All demands. 2 Caines’R. 320, 327 ; 15 John 
R. 197; 1 Ld. Raym. 114 All lots I own in the 
town of F. 4 Bibb, R. 288. All the buildings 
thereon. 4 Mass. R. 110; 7 John. R. 217. All 
my rents. Cro. Jac. 104. All I am worth. 1 Bro. 
C. C. 437. All and every other my lands, tene¬ 
ments, and hereditaments. 8 Ves. 246; 2 Mass. 
56; 2 Caines’ R. 345; 4 John. Ch. 388. 

Jill other articles perishable in their own nature. 
7 Cowen. 202. 

AU aiid every . Ward on Leg. 105; Cox, R. 213. 
All minerals f or magnesia of any kind. 5 Watts, 
34. 

All my notes. 2 Dev. Eq. R. 483. 

All that I possess , in doors and out of doors . 3 
Hawks, R. 74. 

All timber trees and other trees , but not the animal 
fruit thereof. 8 D. 8c R. 657; S. C. 5 B. 8c C. R. 
S42. 

All two lots . 7 Gill & Johns. 227. 

All actions . 5 Binn. 457. 

Also. 4 Rawle, R. 69; 2 Hayw. 161 ’ 

Amongst. 9 Ves. 445; 9 Wheat. R. 164; 6 
Munf. 352. 

Andy construed or. 3 Ves. 450; 7 Ves. 454 ; 1 
Supp. to Ves. jr. 435; 2 Supp. to Ves. jr. 9, 43, 
114; 1 Yeates. 41, 319; 1 Serg. 8c Rawle, 141. 
Vide Disjunction, Or. 

And all the buildings thereon . 4 Mass. R. 110 ; 

7 John R. 217. 

And also. 1 Hayw. 161. 

And so on, from year to year , until the tenancy 
hereby created shall be determined as hereinafter men¬ 
tioned. 1 P. 8c D. 454; and see2Campb. R.573; 
3 Campb, 510; 1 T. R. 378. 

And the plaintiff doth the like . 1 Breese’s R. 125. 
Annual interest. 16 Verm. 44. 

Annually , or in any way she may iAsh. 2 M’Cord’s 
Ch. R. 2S1. 

Any person or persons* 11 Wheat. R. 392 ; 3 
Wheat. R. 631. 

Any court of record. 6 Co. 19. 

Any goods. 3 Campb. 321. 

Any creditor • 5 B. 8c A. 869. 

Any other fund • 1 Colly. R. 693. 


Any other matter or thing from the beginning of 
the world. 4 Mason, 227. 

Apartment • 10 Pick. 293. 

Apparel. Goods and wearing apparel, in a will. 
3 Atk. 61. 

Apparatus. 9 Law Rep. 207. 

Appeals . 1 Rreese’s R. 261. 

Jlppear. 2 Bailey’s R. 513. 

Appellate. 1 Breese’s R. 261. 

Appropriation . 1 Scam. R. 314. 

Approved paper. 4 Serg. 8c Rawle, 1 ; 20 Wena. 
R. 431; 2 Campb. 532. 

Appurtenances. 1 Serg. b Rawle, 169; 9 Johns. 
R. 47, 2d edit.; Com. Dig. Giant, E 9 ; 5 Serg. 8c 
Rawle, 110; Holt on Shipp. 404 ; 9 Pick. 293; 
7 Mass. 6; 12 Pick. 436. 

Are. 2 B. b B. 223. 

Arrears. Ward on Leg. 219; 2 Ves. 430. 
Arrive. 17 Mass. 188. 

Articles perishable in thnr own nature. 7 Cowen, 
202. 

As appears by the bond or by the books. 1 Wils. 
339, 279, 121 ; 2 Str. 1157, 1209, 1219. 

As appears by the master's allocatur. 2 T. R. 55. 
As executors are bom A in law to do, 2 Ohio R. 
346. 

As follows. 1 Chit. Cr. Law, 233. 

As this deponent believes . 2 M. 8c S. 563. 

Ass. 2 Moody, C. C. 3. 

Asses — Cattle. 1 R. 8c M. C. C. 3; 2 Russ. Ci 
8c M. 498. 

Assent to. 4 Gill b Johns. 5, 129. 

Assignment, actual or potential. 5 M. 8c S. 228. 
Assigns. 6 Co. 77 b- 
At. 2 Caines’ Err. 158. 

At aiul from. 1 Marsh. Ins. 358, 261, a; 1 
Caines’ R. 75, 79; 1 New Rep. 23; 4 East, R. 
130. 

At any port or places. 1 Marsh. Ins. 191. 

At his will. Roll’s Ab. 845; Bac. Ab. Estate 
for life and occupancy, A. 

At least. 8 W. b S. 470. 

At such time and manner . 19 Ves. 387. 

At twenty-one. Payable at twenty-one. 6 Ves. 
245; 7 Ves. 421 ; 9 Ves. 225; 1 Bro. C. C. 91. 
At the trial of the cause. 9 E. C L. R. 202, 186- 
At the wholesale factonj prices. 2 Conn. R. 69. 
Attention , shall meet. 3 E. C. L. R. 407; 13 Id. 
229. 

Attest. 9 Mees. b W. 404. 

Authonty — Jurisdiction. 2 Bl. R. 1141. 

Baggage. 6 Hill, N. Y. 586. 

Baggage of passengers at the risk of the owners. 
19 Wend 234.251 ; 2l \Vend. 153; 26 Wend. 591; 
10 Ohio R. 145. 

Balance. 2 J. 8c W. 1248. 

Balance due on general account. 3 Pet. R. 430. 
Bank bills—Bank notes. 2 Scamm. R. 301; 17 
Verm. 151. 

Bank money. 5 Humph. R. 140. 

Bank notes. 5 Mason’s R. 549; 6 Wend. 346,354. 
Bankruptcy. 6 T. R. 684. 

Bar-keeper. 3 S. 8c R. 351. 

Bargain and sell. 4 Monr. R. 463. 

Barley. 4 C. 8c P. 548. 

Barrels. 7 Cowen, R. 681. 

Beans. Bac. Ab. Merchant, 8cc. I. 1 Mood* 
C. C. 323. „ 

Bearing Interest. 1 Stark. R. 452 ; 2 E. C. L 

R. 466. 
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Beast . 1 Russ. C. & M. 568 j 1 Russ, on Cr. ’ 
668; Bac. Ab. Sodomy. 

Beef. 6 W. & S. 279. 

Before the next term. 1 Binn. 76; A Yeates, 511. 
Before the first tiny of the term after the action 
has been commenced. 4 flail. 433. 

Before the sitting of the court . 5 Mass. R. 197. 
Beginning to keep house. 6 Bing. R. 363; 19 Ves. 
543/ 

Begotten. To be begotten. Co. Litt. 20 b, and 
n. 3; 3 Leon. 5. 

Belongs — Belotiging. 3 Conn. R. 467 ; 2 Bing. 
76; Chit. Pr. 475 n.; U Conn. R. 240; 1 Coxe’s 
R.255. 

Believe. 2 Wend. 298. 

Belong. 3 Conn. R. 467. 

Benefits of my real estate, construed, 4 Yates, 23. 
Benei'olent purposes. 3 Mer. 17; Amb. 585, n. 
(Blunt's edit.) 

Best of his knowledge and belief. 1 Paige, 404 ; 

3 Id. 107,212. 

Between . 2 Saund. 158 b. n. 6; 1 Shipl. R. 201; 

1 Mass. 91. 

Between them. 2 Mer. R. 70. 

Beyond sea. 3 Wheat. R. 541; 3 Cranch, R. 177; 
14 Pet. C. 141 ; 1 Harr. 6c McHen. 89; 1 Har. & 
J. 350; 2 McCord, R. 331 ; 3 Mass. R. 271; 1 
Pick. R. 263; 9 Serg. & Rawle, 288; 2 Dali. 217; 

1 Yeates, 329. Vide Beyond sea , in the body of 
the work. 

Beyond seas. 3 Wheat. 343 ; 9 S. h R. 291. 

Bien. 2 Ves. 163. 

Big. 2 Dev R. 115. 

Blubber. 1 Story, R. 603. 

Board, boarding. 2 Miles, R. 323. 

Bag. Cto. Car. 511. 

Boihr. Wright, 143. 

Book 2 Campb. 25, 28, n.; 11 East, 244. 

Book debt — Book entries . 2 Miles, R. 101, 102; 

3 Ired. R. 77, 413; 4 Ired. 110. 

Bona fide . 1 Leigh, N. P. 326. 

Boons. Sugd. Pow, 633, 671. 

Bound by surety. 5 Serg. & Rawle, 329. Bound 
with surety, 6 Binn. 53. 

Bounded oVi the margin . 6 Co wen, 526. 

Bounded on the road. 13 Mass. 259. 

Breach of good behaviour. 2 Mart. N. S. 683. 
Brick factory . 21 Pick. R. 25. 

Budding. 16 John. R. 14; 13 John. R. 346; 

9 Bing. 305; 5 Mann. & Gr. 9, 33. 

Business. 1 M. & Selw. 95. 

Butcher . 1 Barn. & A. 617; 6 Watts & Serg. 
269,277. 

By act and operation of law. 3 Caines* R. 64. 
By surety. 5 Sorg. & Rawle, 329. By a certain 
time. Penna. R. 48. By any other means. 2 Co. 
46. By virtue of his office. 3 E. C. L. R. 425. 

By a stream. 3 Sumn. R. 170. | 

By next November. 3 Pa. 48. 

By the year. 2 Miles, R. 302. 

Cabinet of curiosities . 1 Cox, R. 77; 1 Bro. C. 
C. 467. 

Came by descent , gift, or devise, 2 Pet. 59. 

Cargo. 4 Pick. 433; 2 Gill & John. 134, 162. 
Case — suit . 2 Murph. 320. 

Catchings. 1 Story, R. 603. 

Cattle . 1 R. & M. C. C. 3; 2 Russ. C. k M. 
498; R. & R. C. C. 77; 2 East, P. C. 1074; 1 
Leach, C. C. 72; 2 W. Black. 721; 2 Moody, C. 
C. 3. 

Vcl. L—T 


Cause. 1 Supp. to Ves. jr. 510. Cause of ac« 
tion. Wilk. on Lim. [49]. 

Cease. Coop. Ch. R. 145. 

Cede. 1 Har. (N. J.) 181. 

Certificate of dqwsit. 6 Watts & Serg. 227, 
Chamber or room. 3 Leon. 210. 

Chambres, 5 Watts, R. 243. 

Charged in execution. 4 T. R. 367. 

ChargeSy costs, and expenses, 2 Wils. 267; 13 
Serg. Sc Rawle, 79. 

Charitable uses. Boyle on Charities, 281 ; 7 Ves. 
79; 1 Mer. 86, 92, 93; 1 Sim. k Stu. 69; 1 Myl 

6 Craig, 286; 4 Wheat. App. p. 6. 

Charity . 9 Ves. 399. 

Chest. 2 Hale’s Hist. P. C. 183 : Bac. Ab. In¬ 
dictment, G 3. 

Chiefest and discree test. 13 Ves. 13. 

Childy grandchild, issue, son; see Legatee; 1 
Ves. 290; Id. 335; Ambl. 397; Id. 701;\ r >Burr. 
2703; Cowp. 314; 3 Anstr. 684; Loffit, 19; 7 T. 
R. 322; 1 East, 120; 2 Eden, 194; 2 Pro. C. C. 
33 : 2 Ves. jr. 673 ; 3 Ves. 232 ; Id. 421; 4 Ves. 
437 ; Id. 692; 5 Ves. 530; 6 Ves. 43 , Id. 345 ; 

7 Ves. 522; lOVes. 166, Id. 176; Id. 195; 13 
Ves. 340; 1 Cox, 248; Id. 327 ; 2 Cox, 1S1; l 
Ves. & Bea. 422, 462, 469; 2 Ves. & Bea. 213; 

3 Ves. & Bea. 59, 67, 69, 113; 1 Meriv. 651; 2 
Meriv. 382; Dick. 344 ; 1 Eden, 64 ; 1 Bro. C. C. 
530; 2 Bro. C. C. 68, 230, 65S; 3 Bro. C. C. 148, 
347,352, 434: 1 Bro. C. C.55; 19 Ves. 125; 1 
Ball & B. 486; Com. Dig. App., Devise of real 
property, x. 5, 6, 7, 8, 9; Id. Devise of personal 
property, viii. 13. 

Child's part. 2 Roll. R. 104 ; Poph. 148; 1 Roll. 
R. 193; Cro. Jac. 417. 

Children . 3 Paige, 10; 5 Ves. 530; 1 Ves. & 
Bea. 434; 4 Eng. Ch. R. 565; 5 Conn. R. 228. 
To such child or children, if more than one, as A 
may happen to be enceinte by me. 17 Ves. 528. 
To the children which I may have by A, living at 
my decease. 1 Ves. & Bea. 422. 

Chromate of iron. 5 Watts, 34. 

Civil action . 6 Binn. 5; 1 Binn. 197. 

Civil suit. 4 S. & R. 76. 

Chuck-a-luck. 3 J. J. Marsh. 133. 

Claim. 16 Pet. 538, 575, 576, 604, 615. 

Clear . Ambl. 273 ; 2 Ves. 500. Ward on Lej,- 
222 ; 2 Atk. 376. 

Clear of all charges and assessments whatever 

4 Yeates, 386. 

Clear deed. 3 W. & S. 563, 565. 

Closing an account. 7 Serg. & Rawle, 129; 8 
Pick. 187. 

Clothes. All my clothes and linen whatsoever. 
3 Pro. C. C. 311. 

Coal mine . Cro. Jac. 150; Noy, 121; Glib. Ej. 
61, 2d ed.; Rose. R. Act. 486. 

Coasting trade. 3 Cowen, R. 713. 

Coffer . 2 Hale’s Hist. P. C. 183; Bac. Ab. In¬ 
dictment, G 3. 

Cohabitation. 1 Add. R. 476; 3 Add. R. 277 ; 
2 Tyrw. 76; 2 Cr. & J. 66; Rogers’ Eccl. Law, 
tit. Marriage. 

Collateral. Sued. Pow. 76. 

Collectable. 8 Watts, R. 361. 

Cbwie to . 1 Serg. & Rawle, 224; 2 Pet. R, 69, 
94. 

Commenced. 14 East, 539. 

Commerce — Navigation. 9 Wheat. 1. 

Commission and guaranty. 3 Whajt. 288. 
Commit. 3 Man. Gr. & Scott, 465, 477. 
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Commit suicide . 3 Man. Gr. & Scott, 477. 
Commodities. 12 Mass 256. 

Common law. 3 Pet. 447 ; 1 Gall. R. 19. 
Complete Steam engine. 2 Hall, 328. 

Concealed . 12 Wheat. 493; 12 Wheat. R. 486. 
Conclusive. 5 Binn. 387 ; 6 Binn. 128 ; 4 Yeates, 
551. 

Conditions performed. 1 Call. 567. 

Confidence. Boyle on Char. 319; 2 Pa. St. R. 133. 
Consent — Submission. 9 C. & P. 722. 

Comentable lines. 10 Serg. & Rawle, 114. 
Construction. 3 Monr. 166. 

Containing. 1 Murph. 348. 

Contents unknown. 3 Taunt. R. 303. 

Contrary to law. 1 Blackf R. 318. 

Convenient speed , or as soon as convenient. 19 
Ves. 336, 390, notes ; 1 Ves. jr. 366. 

Convey . 3 A. K. Marsh, 618. 

Conveyance. 2 Serg. & Rawle, 498; 3 Mass. 487. 
Convicted. 1 Wheat. 461 ; 15 East, R. 570; 7 
Mann. & Gr. 481, 509. 

Copper fastened. 24 E. C. L. R. 415. 

Coppered ship. 8 Pet. 557. 

Corrupt. 1 Benth. Ev. 351. 

Correcting — revising. 2 Shepi. 205. 

Cost. 2 Wash. C. C. R. 498. 

Costs . Wright, 121. Pay his own costs. 1 Hayw. 
4 85. 

Cotton in bales. 2 C. & P. 525. 

County aforesaid. 2 Bl. R. 847. 

Court of record. 5 Ohio R. 546. Vide 3 Wend. 
267. 

Cousins . 2 Bro. R. 125; Ward on Leg. 121. 
Covenants. Provided always, and it is agreed 
that the lessor shall find great timber, Bac. Ab 
Covenant, A. I oblige myself to pay so much 
money. Hard. 178. I am content to give A ten 
pounds at Michaelmas, and ten pounds at Lady- 
day. 3 Leon. 119. With usual covenants. 15 Ves. 
528; 3 Anstr. 700. 

Covenants performed absque hoc. 6 Penn. St. 
Rep. 398. 

Credible. Com. R. 91; S. C. 1 Freem. 510. 
Credible witness. 5 Mass. 219; 12 Mass. 358; 
17 Pick. 134 ; 2 Bailey, R. 24; 8 Conn. 254. 

Credit. Mutual credit. 1 Atk. 228; 7 T. R. 378; 
Montag. on Set-off, 48; 8 Taunt. 22; S. C. 4 Eng. 
Com. Law Rep. 4 ; 1 Marsh. R. 190 ; S. C. 4 Eng. 
C. L. 335. 

Creditors and subsequent purchasers. 5 Cranch, 165. 
Criminal proceeding. 2 Q. B. 1. 

Cross ; 5 Pick. 163. 

Cruise of three months. 2 Gall is. 526. 

Cultivation. 2 N. H. Rep. 56. 

Curby hock. Oliph. on Horses, 10. 

Currency . 1 Ohio R. 119. 

Current money. 1 Dali. 126, 176. 

Current rate of exchange to be added. 2 Miles, R. 
442, 443. 

Current lawful money. 1 Dali 175. 

Current bank notes. 1 Hamm. R. 178. See also 
1 Hamm. R. 531; 1 Breese, R. 152; 3 Litt. R. 
245; 19 John. R. 146; 1 Dali. 120, 176; 1 Ohio 
R. 119. 

Current bank money. 5 Humph. R. 140. 

Curricle. Anthon, 114. 

Cutting . Russ. & Ry. Cr. Cas. 104. 

Damages . 5 Cowen, 161. 

Damna. Bac. Ab. Costs, (L.) 

Dangerous weapon . 1 Baldw. 78. 


Dangers of the navigation. 9 Watts, R. 87. 
Date. Co. Litt. 46, b, note (8); Bulstr. n. 177* 
Stiles, 382; Corr*. Dig. Estates, G 8; Id. Bargain 
and Sale, B 8; Id. Temps, A; Vin. Ab. Estates, 
Z a; Id. Time, A. 

Day. (fraction of,) 1 Cowen, 594 ; 6 Cowen, 
611 ; 1 Nott & McC. 405; 3 Penna. R. 245. 

Day of the date. Co. Litt. 46 b, note, (8); Powell 
on Powers, 498, et seq. to 533. Vide Date, above. 
Day time . 9 Mass. 154. 

Days. Running days. Working days. 1 BelPs 
Com 577, 5th ed. 

Dealings. M. & M. 137; 3 C. & P. 85; S. C. 
14 E. C. L. R. 219. 

Death. Swanst. 161. 

Debt, contracted. 2 B. & C. 762; 9 E. C. L. R. 
236. 

Debts due to me at my decease. 9 Sim. 16. 

Debts now due. 3 Leigh, R. 389. See 4 Rawle, 
R. 307. 

Declare. 3 Co. 82, b; Co. Litt. 76, a, 290, b; 
3 T. R. 546. 

Deed. A good and sufficient deed. Wright’s R. 
644. A good and sufficient warranty deed. 15 
Pick. R. 546. 

Default. Platt on Cov. 335 
Definitive. 1 Watts, 257. 

Delivered. 7 D. & R. 131; 16 E. C. L. R. 277. 
Demands in full . 9 S. & R. 123. 

Demise. 2 Caines’ R. 188; 8 Cowcn’s R. 36; 4 
Taunt. 329; 8 Mass. R. 201 ; 8 Cowen, 36. 

To depart. 3 M. & S. 461. 

Depending . 5 Co. 47, 48; 7 Co. 30; 9 B. & C. 
755; 4 Bing. 561 ; 8 B. & C. 635. 

Deponent believes. 2 Str. 1209, 1226; 2 Burr. 
655; 1 Wils. 231. 

Descendants . 3 Bro. C. C. 367. 

Descent. 2 Pet. R. 94 ; 1 S. & R. 224; 11 S. & 
R. 232. 

Desire. 1 Caines’ R. 84; 1 Bro. C. C. 489. 
Deviation . 3 Ch. Com. L. 471. 

Devise . All messuages, lands. 17 Ves. 64. 
Devolve. 1 M. & K. 647. 

Die by his own hands. 5 Mann. & Gr. 639. 
Diligent inquiry. 1 Meigs, R. 70. 

Discharge. Her receipt to be a sufficient dis¬ 
charge. 3 Bro. C. C. 362. 

Discharge of all demands . Ward on Leg. 222 ; 
2 Vern. 114, by Raithb. 

Discount — Discounted. 15 Johns. 168; 8 Wheat. 
338; 4 Yeates, 223 ; 2 Cowen, 376; 19 Johns. 332. 
Discounting. 5 Mann. & Gr. 590. 

Disfiguring. Che ves, 157. 

Disparagement. 1 I red. Eq. R. 232. 

Dispose of. 1 Watts, 386; 3 Atk. 287; Rob. on 
Wills, 3, Appx. note 3; 14 Pet. R. 529. 

Disposing mind and memory . 2 South. 454. 
Distiller . Pet. C. C. R. 180; 2 Wheat. 248. 
Distribute. 11 S. & R. 232. 

Divide. Boyle on Charities, 291. 

Division. 4 T. R. 224, 459. 

Do the needful. 4 Esp. 65; 4 Esp. R. 66. 

Doctor. 2 Campb. 441. 

Domus. 4 Leon. 16. 

Doth bargain and sell. 4 Monr. R 4 63. 

Down the said creek with the several meandeis 
thereof. 2 Ohio R. 309. 

Due. 3 Leigh. 389; 4 Rawle, 307. 

Due A B. 2 Penn. R. 67. 

Due A B $94 on demand. 5 Day, R. 337; and 
see 2 Cowen, R. 536. 
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Due course of law. 3 Cranch, 300; 5 Cranch, 
363; 1 Wheat! 417. 

7)rio security. Sax. Ch. R. 259. 

Duly honored. 7 Taunt. 167 j 2 E. C. L. R. 63; 
7 Taunt R. 164. 

Dunce. Cro. Car. 3S2; 1 Roll. Ab. 55; Bac. 
Ab. Slander. I. 

Dying without children. 5 Day, 517. 

Dying by his own haw Is. 5 Mann. & Gr. 639. 
Dying without issue. 12 East, 253; 3 East, 303, 
401; lVes. Jr. 562; 10 Ves. 562; 17 Ves. 482. 

Dying without lawful issue. 10 Johns. R. 12 ; 
5 Day, 20; 2 Bro. C. C. 553. 

Each. 1 B. & C 682; 6 C. & R. 134; 4 Watts, 
51; 10 Serg. & K. 33. 

Eadem. Co. Litt. 20 b. 

Effects. 13 Ves. 39; 15 Ves. 326, 507; Cowp. 
299T l Hill, S. C. 155 Estates and effects. 1 
Ves. & Beam. 406; 1 East. R. 53; 11 East, 290; 
Russ. & Ry. Cr. Cas. 66. 

Emigrant laborers . 2 Man. & Gr. 574, 589; 40 
E. C. L. R. 520,528. 

Ended. 10 S. & R. 391. 

Engagement . 15 John. 3S3, 390. 

Entreat. 2 Madd. 458; 2 Ves. & Bea. 378. 
Equally. Cowp. 657 ; 3 Ves. 260; Dougl. 760; 
9 East, 276. 

Equally to be divided, this phrase construed. 1 
Rop. Leg. 266; 1 Atk. 491; 3 Bro. C. C 25; 5 
Ves. 510; Addis. 310; 3 S. 8c R. 135; 1 Wils. R. 

O i 1 ■ 1 Hpcsiiiq QOQ 

Erect. 8 Ves. 191; 3 Mad. R. 306; 2 Ves. 181; 
2 Ves. 247 ; 1 Bro. C. C. 444 ; Amb. 751. 
Erection. 9 Car. & P. 233. 

Erections awi improvements. 2 Man. & Gr. 736, 
757; 40 E. C. L. R. 612. 

Errors excepted. Gow on Partn. 136; 3 Bro. C. 
C. 266. 

Establishing. 3 Madd. R. 306; Royle on Char. 
93; 2 Cox, 387 ; S. C. 4 Bro. C C. 326. 

Estate. 3 Cranch, 97 ; 3 Yeates, 187 ; 6 Binn. 
97; 2 Binn. 20; 6 Johns. R. 185; 1 Wash. R. 96; 
1 Call, 127; 3 Call, 306; 2 Nott & M’Cord, 390; 

1 Dali. 226; 12 Serg. & Rawle, 54; 1 Yeates, 250, 
380* 1 Salk. 236; 6 T. R. 610, 11 East, 246; 

2 Ves. & Bea 222 ; 2 Atk. 38 ; 3 Atk. 486; Ambl. 
155,216; 12 Mod 592; 1 T. R. 659, n.; 8 Ves. 
604; 9 Ves. 137 ; 1 Cox, 362; 2 Ves. & Bea. 225; 
19 Ves. 195; 3 Ves. & Bea. 160. Estates and ef¬ 
fects. 1 Ves. & Bea. 406. Temporal estate. 8 Ves. 
617. All the residue of my estate of every name 
and kind. 4 Law Rep. 256. 

Every of them. 12 S. & R. 158. 

Evidence. Conclusive evidence . 1 Leigh’s N. P. 307. 
Except what shall be mentioned hereafter. Monr. 
399. 

Excepting. Perk. b. 439; Crabb on R. P. § 157. 
Execute ■ 2 Green’s R 350. 

Exclusive of costs. 1 Edw. R. 483, 

Expectation . Boyle on Char. 319. 

Expenses. 13 Serg. & Rawle, 55. 

Extend. 1 Paine’s R. 385. 

Fac similes. 7 Mann, ft Gr. 399 

Factory prices. 2 Conn. R. 69; 2 Mason, 89,90. 

Factum. 1 Leon. 310. 

Faithful . 12 Pick. 303. 

Falsely. 2 M. & Selw. 379; Noy. 35; Owen, 51. 
Farcy . Oliph. on Horses, 42. 

Family. Cooper’s R. 117; 8 Vei. 604. 


Farm. 6 T. R. 345. 

Father , on the part of the. 1 Serg. & Rawle, 224. 
Feeder. 13 Pick. 50. 

Fifty pounds, (50/.) Sid. 151. 

Filled. 1 Breese’s R. 70, 

Final. Final and conclusive. 5 Binn. 387; 6 
Binn. 128. Final judgment. 2 Pet. R. 261, 461 
Final decree. 8 Wend. 242. Final settlement and 
decree. 4 Am. Dig. 283; 1 Halst 195; 17 Serg. 
& Rawle. 59, 310 ; 11 Serg. & Rawle, 396 ; 1 Penn. 

R. 282; 2 Pet. R. 464. 

Final process. 16 Pet. 3l3. 

Fine. 5 M. & VV. 535. 

Firmly. 4 S. & R. 135; 1 Browne, R. 258. 
First born son. 1 Ves. 290. 

First cousin or cousins german. A M. Si C. 56. 
First hid and obtained 1 Serg. & Rawle, 89. 
First or sterling cost. 1 Stuart’s (L. C.) R. 215. 
Fixed furniture. 6 C. & P. 653. 

Flats. S W. & S. 442. 

Flock. Inst. 4, 3, 1. 

Flock of sheep. Inst. 2 f 20, 18. 

Fold course. Touchs. 93; Cch Litt. 6 
For. Dougl. 68S; 1 Saund. 320, n. 4 ; Willes, 157. 
For and in consideration of dollars. 7 Verm. 
522 ; 6 Verm. 411. 

For such times as we think fit. 1 Chit. Com. Law. 
495. 

For value received. 18 John. 60; 8 D. & R. 163; 

S. C. 5 B. & C. 501. 

For which he has not accounted. 4 Burr. 2126; 

1 T. R. 716. 

jFor whom it may concern . 1 Pet. R. 151. 
Foreign bills. 19 John. R. 146. 

Foreign part , place. 2 Gall. R. 4 ; 19 John. 375. 
Foreign voyage. 1 Gall. R. 55, 142. Foreign 
part. 19 Johns. 375; 4 Am. Law Journ. 101. 
Foreign state. 5 Pet 1. 

Foreign vessel. 1 Gall. R. 58. 

Foreigner. 1 Pet. R. 349. 

Forever. 6 Cruise, 281 ; 4 Dane’s Ab. c. 129, 
art. 2, $ 14. 

Forthwith. 1 Mo. & Malk. 300; S. C. 22 E. C. 
L. R. 313; 9 C. & P. 706; S. C. 38 E. C. L. R. 
299, 801; 12 Ad, & Ell. 672; S. C. 40 E. C. L. R. 
158, 160, 161, 162; 7 Mann. & Gr. 493. 

Forwards and backwards. 2 New Rep. 434. 
Four mills. 1 Mod. 90. 

Fourth part of houscin 2V. Cro. Eliz. 286; 1 Str. 
695. 

Fowl. 1 Russ. C. & M. 568. 

Frame house filled with bricks. 7 Wend. 270. 
Fraudulently. Willes, 584; 1 Chit. PI. 376. 
Free. 1 Wh. 335; 2 Salk. 637. 

Free of average. 16 East, R. 214. 

Free of particular average. 16 East, R. 14; 15 
East, R. 559; Code de Commerce, art. 409. 

Free on board a foreign ship. 3 Campb. R. 270. 
Freely to be enjoyed. Cowp. 352; 3 Burr. 1895; 
11 East, R. 220. 

Freight. 1 Mason, R. 11, 12. 

From. 1 Marsh. Ins. 261, n; 2 Cowen, 605, 
606, n. 518; 15 Mass. 193; 1 S. & R. 411 ; 8 S. & 

R. 496; 5 T. R. 293; 2 Saund. 158, b, n. 6; 5 
Com. Dig. 335; 4 Cruise, 72; Greenl. Cas. 9; 0 
W. & S. 328. From and after. 9 Cranch, 104 ; 

2 Cowen, 606 n.; *4 T. R. 659. From the day of 
the date. Cowper, 717, 725. From the date, 15 

S. Sc R. 135. 

From 1000 to 3000 bushels of potatoes . 4 Greenl 
497. 
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From thenceforth . 2 Mer. R. 431. 

From and after the passing of the act. 4 T. R. 660. 
Front to the river . 6 M. R. 19, 228,229 ; 8N.S. 
576; 9 M. R. 656. 

Full and free . 1 Wh. 335. 

Full cargo, 7 Taunt. 272. 

Fully . Pow. on Moitg. 83, 859. 

Fur. 7 Cowen, 202. 

Furniture. Amb. 605; 3 Ve9. 311; 1 John.Ch. 

R, 329. Furniture at — : -3 Madd. 276. 

Future. 7 W. & S. 305; 2 Pa. St. R 146. 
Future increase. 3 Yerg. 546. See 2 Bibb, 76; 
4 Hen. & IV]uni. 283. 

Future conveyances. 2 P. St. R. 146. 

Gamble. 2 Yerger, 472. 

Geldings , cattle. 1 Leach, C. C. 73, n. 
Gentlemen . 2 Y. & C. 683 ; 21 Jurist, 152. 

Gift . I give this note to A. 4 Yes. 565. I re¬ 
turn to A his bond. 3 Ves. 231 
Gelding — horse. 3 Humph. 423. 

Give. 2 Caines’ Rep. 188; 7 John. R. 258; 11 
John. R. 122; 5 Greenl R. 227. 

Give and grant. 1 Hay w. R. 251. 

Given . I Harr. (N. J.) R. 286. 

Giving testimony in a suit. 3 Harr. Cond. Lo. R. 
157. 

Giving way. 10 (Eng.) Jur. 1065. 

Glass with care , this side up. 11 Pick. R. 41. 
Glass eye . Oliph. on Horses, 44. 

Good. 5 M. & W. 535. 

Good and lawful men. 1 Blackf. R. 396. 

Good note. 7 Verm. 67. 

Good custom cowhide. Brayt. 77. 

Good and sufficient, deed . Wright, 644. Good 
and sufficient warranty deed. 15 Pick. 546; 20 
John. 130; 4 Paige R. 628. 

Good merchantable goods. 3 Campb. R. 462. 
Good work. Wright, R. 471. 

Goods. 2 Ves. Jr. 163; 3 Atk. 63; IP. Wms. 
267; 2 P. Wms 302; 1 Atk. 171, 177, ISO, 182; 
1 Ves. Jr. 237; 1 Bro. C. C. 127 ; 11 Ves 666; 

1 Marsh. Ins. 319; 7 Taunt. 191; 2 B. & A. 327; 
4 B. & A. 206; 9 East, 215; 5 Mason’s R. 544. 

Goods and chattels . 2 B. & A. 335; 1 Leigh’s 
N. P. 244; 1 Yeates, 101 ; 2 Watts, 61 ; 8 Co. 33; 

2 East, P. C. C. 16, s. 37 ; 2 B. & A. 259, 327 ; 
6 Bing. 363; 4 Mo. & P. 36; 1 Ves. sen. 3G3; 
1 Atk. 165. 

Goods and movables. 1 Yeates, R. 101. 
Government security 3 Younge & C. 397. 
Government or other securities . 9 Sim. 104. 
Grange. Co. Litt. 5; Plowd. 197; Touch. 93. 
Grant , bargain, sell, alien, and confirm. 2 
Caines’ R. 188; 7 Johns. R. 259; Com. Dig. 
Guaranty, A. 

Grant , bargain , sell • 4 Dali. 441 ; 2 Binn. 99; 
1 Rawie, 377; 1 Serg & R. 50, 438; 4 Kent’s 
Com. 460. 

Grant and demise. 4 Wend. 502; 8 Cowen, 36; 
9 Ves. 330. 

Grantee. 1 Cowen, 509. 

Ground. 1 Supp. to Ves. jr. 510* 

Ground-rents. 1 Meriv. 26; 2 Str. 1020; 1 Bro. 
C C. 76. 

Growing. 4 Leon. 36. 

Gutta serena. Oliph. on Horses, 44. 

Habitable repair. 2 Mo. & Rob. 186 
Half mile. 0 B & C. 774. 

(las bargained and sold. 4 Cowen, 225. 


Have. 2 Bendl. 34. 

Having. 2 Ves. 427; 11 Ad. & EL 273; 39 E. 
C• L. R. 80. 

Having children. 7 T. R. 322; 7 Ves. 453. 

He has removed landmarks. 10 S. & R. 18. See 
Minor, 138. 

He is perjured. 1 Caines, 347. 2 Caines, 91. 

He is forsworn. 1 Caines, 347. 

He is a corrupt old tory. 2 Port. 212. 

He keeps false books , and I can prove it. 17 John. 
217; 5 John. 476. 

He paying thereout. Dick. 444 ; 3 East, 590. 

He shall be well satisfied. 2 John. Rep. 395. 

He swore a lie before the church session , and I can 
prove it. 1 Penna. 12. 

He swore a false oath , and I can prove it. 2 Binn. 
60; 4 Bibb, 99; 2 Dali. 58. 

Heir male. 4 Ves. 794; Id. 326. 

Heirs. 1 Car. Law Rep. 484. 

Heirs at law. 4 Rand R. 95. 

Heirs of the body. 2 Bligb, 49. Vide 4 T. R. 
300; Id 88; 3T. R. 373; 3 Ves. jr. 257; l8 
Ves. jr. 340. 

Heirs female. Co. Litt. 24 b, n. 3; 5 Bro. Pari. 
Rep. 93; Goodtitle v. Burtenshaw, Fearne, Rem. 
Appx. No. 1. 

Heirs of the wife - 6 Yerg. R. 96. 

Henceforth. S Serg. St Rawie, 133. 

Her. 1 Desaus R. 353. 

Her increase. 1 Iiedell, 460. 

Her part aforesaid . 4 Howl. Sc R. 387. 
Hereinafter— Hereinbefore . 1 Sim. Rep. 173. 
Hereditament. 1 Salk. 238, Mos. 242 ; 3T. R, 
858; 7 T. R. 558; 8 N. R. 505; 2 B. & P. 247, 
251; 6 Nev. & M. 441 ; 4 Ad. & Ell. 805. 

Head of a family. 2 How. S. C'Rep. 581, 590. 
Hides 7 Cowen, 202. 

High seas. Russ. & Ry. 243; 2 Leach, 109; 3 
Mason’s R. 290. 

Him or His. 2 Ves. 213. 

Hiring. 6 T R. 452. 

Holiday « 4 Clark & Fin. 234. 

Homestead—Homestead farm. 7 N. H. Rep. 241; 
15 John. R. 471. 

Hojye. Boyle on Char. 319. 

Horse. 1 Scam. R. 304 
Horse — Gelding. 3 Humph. 323. 

Horse , Mares and Colts — Cattle , 2 East, P. C. 
1074; 1 Leach, C C 72. 

Hotel keeper . 1 Carr. Sc Marsh. 458. 

House. 7 Mann. & Gr. 66, 122. 

House I live in and garden to B. 2 T. R. 298. 
Household goods. 3 Ves. jr. 310; 1 John. Ch* 
R. 329; 3 P. Wms. 335. 

Household, furniture ^ 2 Hall, R. 490. 


I guaranty the payment of the within note at the 
insolvency of the drawers 5 Humph. 476. 

1 return J1 his bond. 3 Ves. 231. 

I warrant this note good. 14 Wend. 231. 

If. Touchs 123; Co Lit. 204; Id. 214 b 
Immediate. 2 Lev. 77; 7 Mann. Sc Gr. 493. 
Immediately . 4 Younge Sc Col. 511. 

Immovables. Ward on Leg. 210. 

Jmpedimentum. Bac. Tr. 211. 

Impetitio. Bac. Tr. 211. 

Implements. 9 Law Reporter, 207. 

Improvement. 4 Pick, 204. 

In all the month of May. 3 W. C. C. R. 140. 

In actual military service. 3 Curt* R. 522; 7 
Eng. EccL R* 496. 
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In current bank note*. I Ham. R- 178. See also Ves. 469. 


Next of kin, in equal degree. 12 Ves. 


1 Ham. R. 531; 1 Hreese. R. 152, Litt. R. 245; 
1 Ohio R. 119; l Dali. R. 126, 176; 19 John. R. 
146. 

In default of such issue, 7 East, R. 521; 3 T. R. 
4S4. 

In fullest con fidence . T. 8c R. 143. 

In like manner . Ward on Leg. 246; 4 Ves. 732; 

1 Sim. 8c St. 517. 

In manner af oresaid. Ward on Leg. 246; 5 Ves. 
465. 

In the fullest confulence Turn* b Rusb. 157. 

In money or negroes. 4 Bibb, R. 97. 

In the occupation of’. 2 Bing. R. 456. 1 B. 8c C. 
350. 

In case of the death. Swanst. 162. 

Income . 9 Mass. R. 372; 1 Mete. 75- 
Inde. Co. Litt. 82 b. 

Indebted. t5 Sers?. b Rawle, 142; 3 Caines’ R. 
323; 17 S. b R 285 

Indefeasible title. 3 Bibb, R. 317. 

Indirect. 2 (fill & John. 3S2. 

Itvlorse. 1 Pick. 117 

Infamous crime. 1 Moody, Cr. Cas, 34, 38. 
Inferior tradesmen. 1 Lord Raym. 149; Com. 
Rep. 26; 5 Mod. 307; Bac. Ab. Costs, B. 
Inhabitants of a neighborhood. 10 Pick. R. 367. 
Insolvent circumstances. 2 Harr. Dig. 202; Chit, 
on Bills, 120; McClel b Yo. 407- 

Instantly. 3 Perr. b Dav. 52; 8 Dowl. 157. 
Intended to be recorded. 2 Rawle, 14. 

Intent to defraud — Intent to deceive. Rob. Fr. 
Conv. 30; and see S John. R. 446; 12 John. 320; 

2 John. Ch. R. 35; 4 Wheat. R. 466- 

Intents and purposes. To all intents and purposes* 
11 Ves. 530. 

hivestment. 15 Johns. 381, 392 
Irregularity. 1 Cowen, 735, b. 

Irreparable. 3 Mart- N. S. 25. 

Is in/lebted to the plaintiff in trover . 1 H- Bl. 219. 
Is indebted to the plaintiff upon promises 2 Dougl. 
467 ; and see Say, R. 109. 

Issue. 3 Ves. b Rea. 67; 13 Ves. 3-10; 3 Ves. 
421; 7 Ves. 522: 1 Dali. 47; 1 Yeates, 332; 3 
Ves. 257; 1 Cox, 38. Failure of issue. 1 B. & 
B. J. Die without issue. 17 Ves. 482. 

Isviably . 3 Chit. Pr. 705. 

It shall and may be lawful. 1 Edw. R. 84. 

It shall be lawful 8 N T . S. 538. 

It shall be lawful for the court . 1 John.Ch. R. 491. 
Ita quod. Ld. Raym. 760. 
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King’s enemies . 1 Leigh’s N. P. 509. 

Knowing and being privy to. PJatt on Cov. 338. 


Laborer. I Lo. Rep. 268. 

Lamb — Mutton. I Moody-, Cr. Cas. 242; and 
see Russ. 8c Ry. 497. 

Lampooner 3 Lev. 248. 

Last pits!—Jlugust last past . 3 Cowen, 70. 

Last sickness. 20 John. 502. 

Last will. 7 T. R. 138. 

Law charges . 3 Mart. Lo. R. 282. 

Law of the land. 2 Yerg. 554; 6 Penna. St. Rep, 
87, 91; 4 Dev. 1. 

Lawful . Lawful heir. 2 T. R. 720. Lawful 
deed of conveyance. 2 Serg. & R. 499. Lawful 
money. 1 Yeates. 319; 1 Dali. 126, 176. Shall 
; be lawful. 2 D. 8c R. 172; 4 B. 8c A. 271 ; 1 B. 

| 8c C. 35, 8. Lawful title. 1 Blackf. 380; 2 
i Greenl. R. 22 ; 10 John. R. 266. Lawful deed. 
| 2 S 8c R. 49S; Coxe, 106. Lawful current money 
of Pennsylvania. 1 Dali. 124. 

I Lawfully demanded. 2 M. 8c S. 525. 

Leaving chihlren. 7 T. R. 332, and 9ee 7 Ves. 
453; 9 Ves. 204; 6 T. R 307. Vide Having 
Children. 

Leasehold ground rents . Ward on Leg. 222; 1 
| Bro. 76. 

j Legal representatives. 3 Ves. 486; 3 Bro. C. C. 
I 224; 1 Yeates, 213; 2 Yeates, 585; 2 Dali. 205; 
i 6 Serg. 8c Rawle, 83; 1 Anstr. 128. 

I Lend. 1 Hill’s Ch. 37. 


Lent. Bac. Ab. Assumpsit F; 2 Wils. 141. 
Let, 5 Whart. R. 278. 

Level, 5 Ad. b El. 302; 4 Nev. 8c Man. 602. 
Life estate. £500 to the sole use of N, or of her 
children, forever. 1 Cox, 341; vide 12 Ves. 295; 
1 Rose, 200; 13 Ves 486; 13 Ves. 445; 2 Eden, 
323 ; A mb* 499 ; 4 Bro. C. C. 512 ; 1 Bay, 447. * 
Limit and appoint. 5 D. 8c E. 124. 

Linen, 3 Bro. C. C. 311. 

Literary composition. Eden, Inj. 321. 

Live and dead stock. Ward on Leg. 220 ; 3 Ves. 
311. 


Livelihood. 3 Atk. 399. 

Living together. 1 Add. R. 476; 3 Add. R.277; 
2 Tyrw. 76; 2 Cr. 8c J. 66; Rogers’ Eccl. Law, 
tit. Marriages. 

Loaded arm. I Carr. & Kirw. 530; S. C: 47 
Eog. C. L. R. 530. 


Jewels. Ward on Lpg. 221 ; Mos. 112. 

Jewelry. 14 Pick 370 Vide infra Trinkets. 
Jockey 3 Scott, N. S 584. 

Joint and equal proportions. Jointly. Ambl. 
656; l Bro. C. C. 118; 2 Rop. Leg. 267. Joint 
and several. 2 Dav, 442; 1 Caines’ Cas. 122; l 
Const*. R. 496; 1 Cox, 200; 4 Desaus. 148; 7 
Seri, b Rawle, 356. 

Judid'tt proceedings. 5 Ohio, 547; 3 M. R, 248; 
4 M. R. 451; 6 M. R. 66S; 7 M. R. 325; 9 M. 
R 204. 325; 10 M. R. 1; L. R. 438; 8 N. S. 
551 ; 5 N. S. 519. 

Junior. 8 John. 549; 8 Conn. R. 293. 

Just debts. 1 Bmn. 209 ; 9 Mass. 62. 

Justifiable cause. 1 Sumn. 194. 

Kept. 4 Scamm. 168. 

Kin. Next of kin. 15 Ves. 109; Id. 563; 3 
Ik*. C. C. 355. Next of kin or beir at law. 4 


Lost or not lost . 1 Marsh. Ins. 332 ; Park, Ins. 
20; 5 Burr. 2803; Wesk. 345. 

Loaf sugar. 1 Sumn. R. 159. 

Lot No. 54. 1 Verm. R. 336; 18 John. R. 10/. 
5 N. R. Rep. 58. 

Lots. 4 Ohio, 5. 

Lying eU the wharf. 2 McCord, 105. 

Made. 1 Cranch, 239. 

Made his note to the plaintifffor $760. 1 Breese s 
R.122. 

Magistrate. 13 Pick 523. 

Make over and grant. 18 John. 60; 3 John. R. 
494. 

Maintenance. 4 Conn. R. 558; 2 Conn. R, 155, 
2 Sandf. Ch. R. 91. See Support • 

Mange. Oliph. on Horses, 48. 

Mankind. Fortescue. 91. 

Mare. 1 Leach, 72; 2 W. BI. 721; 2 East. P, 
C.1074. 
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Manner or Seaman. 2 Curt. Eccl. R. 336. 
Mark. Trade mark. See 19 Pick. 214. 

Married. Dying unmarried ; without being mar¬ 
ried, and having children. 1 Rop. Leg. 412; 3 
Ves. 450, 454 ; 7 Ves. 454. 

Matter in controversy. 2 Yeates, 276; 1 Serg. & 
Rawle, 269; 5 Binn. 522; 3 Dali. 404 ; 2 Dali. 
260, n. 

Matter in dispute. 3 Cranch, 159. 

Matters in difference. 5 Mass. 334. 

May. 1 Saund. 58, n. 1 ; 5 Johns. Ch. R. 101 ; 
5 Cowen, 195; 14 Serg. & Rawle, 429; 1 E. C. 
L. R. 46; 1 Pet. R. 46. May assign. May sug¬ 
gest. Ib.; St. 8 and 9 W. 3, c. 11, 8. 8. 

Meadows . 5 Cowen’s R. 216; Co. Litt. 4, b. 
Means . Platt, on Cov. 334-5. 

Medals. Ward, on Leg. 221; 3 Atk. 201. 
Merchandise . 8 Pet. 277. 

Merchantable . 3 Campb. R.462. 

Merchantable quality . 20 Wend. R. 61. 

Merits. 3 Watts & Serg. 273. 

Mess. 2 Russ. C. & M. 360. 

Mess Pork of Scotl $ Co. 2 Bing. N. C. 668. 
Messuage and house. Cro. Eliz. 89-; 2 Ch. Cas. 
27 ; 2 T. R. 498; 1 Boss. & Pull. 53. 

Mill. 5 Serg. & Rawle, 107. 

Mill privilege. 4 Shepl. R. 63. 

Mill saw. 1 Fairf. R. 135. 

Mill site. 15 Pick. 57; 6 Cowen, R. 677; 11 
John. R. 191. 

Minerals. 5 Watts, 34. 

Misapply . 12 Ad. & Ell. 140; 40 E. C. L. R. 
140. 

Misnomer . 16 East, 110; 2 Stark. N. P. C. 29; 
Dunl. Pr. 238; 3 Camp. 29; 2 Caines 9 R. 362; 
13 John. 486. 

Mobilier. 3 Harr. Cond. R. 430. 

Molest. Mo. 402 ; S. C. Cro. Eliz. 421. 

Money. 15 Ves. 319; 3 Meriv. 691 ; 1 John. Ch. 
R. 231. Money only. 7 T. R. 539, 549. 

Money — Moneys . 14 John. R. 12. 

Money deposited in court. 2 Gall. R. 146. 

Money in the funds. 5 Price, R. 217. 

Moneys. 1 John. Ch. R. 231. 

More or less . 2 Pow. Mortg. 445, a, note; 2 Hen. 
8c Munf. 164; 1 Ves. & B. 376; 2 Barn. 8t Ado). 
106; S. C. 22 E. C. L. R. 36; 1 Yeates, 309; 6 
Binn. 102; 4 Serg. 8c Rawle, 493; 1 Serg. 8c 
Rawle, 106; 5 Serg. 8c Rawle, 260; 1 Munf. 336; 
2 Saund. 305, b, n.; 4 Mason’s R. 418; Sudg. 
Vend. 231-2; Ow. 133; 1 Campb. 337. 
Mountain. 1 Str. 71; 1 Burr. 629. 

Movables. Ward, on Leg. 210; Off. Ex. 252; 
Rip W In 995 

Mr .’ 3 C. 8c P 59 ; S. C. 1 M. & M. 118. 

Mrs. 3 C. 8c P. 59; S. C. 1 M. 8t M. 118. 
Mutual credit. 8 Taunt. 499; 4 Burr. 2222; 
Cooke’s Bankr. Laws, 536; 4 T. R. 211; 2 
Smith’s Lead. Cas. 178, and the cases there cited. 
My fishing place. 1 Whart. R. 137. 

My half part. 11 East, R. 163. 

My inheritance . Hob. 2 ; 7 East, R. 97. 

My seven children , naming only six . 2 Coxe, R. 
184. 

My property. 17 John. R. 281. 

My house 9 and all that shall be in it at my death. 
I Bro. C. C. 129, n.; 11 Ves. 662. 

My right heirs on the part of my mother . 4 Ves. 
766. 

Name and blood . 15 Ves. 92. 


Navicular disease. Olipb. on Horses, 47. 
Navigable river . 6 Cowen, 528; 21 Pick. R 

344. 

Necessary. 4 Wheat. 413, 418; 7 Cowen, 606, 
2 A. K« Marsh. R. 84. 

Necessary charges. 3 Green). 191. 

Necessary implication. 1 Ves. 8c B. 406. 
Necessary tools of a tradesman. 2 Whart. 26. 
Needful . 4 Esp. R. 66. 

Nerving. Oliph. on Law of Horses, 47; R. 8c 
M. 290. 

Neurotomy. Oliph. on Horses. 47 ; R. 8c M.290. 
Never. 2 Atk. 32; Bay). Bills, 4; Chit. Bills, 
54; 3 Q. B. 239, 242. 

New manufacture. 4 Mann. 8c Gr. 580. 

Next. Stra. 394 ; Cro. Jac. 646, 677: Bac. Ab. 
Conditions, P. 3; 2 John. 190; 9 Cowen. 255. 

Next of kin. 15 Ves. 109 ; 15 Ves. 036 ; 3 Bro. 
C. C. 355; (d. 64; 14 Ves 372. 

Next of kin , or heir at law. 4 Ves. 469. 

Next of kin t equal in degree. 12 Ves 433. 
Non-arrival. 2 B. 8c C. 564. 

Non-resident. 4 L. R. 11. 

Northerly. 1 John. 156. See 3 Caines, 293. 
Northward. 3 Caines’ R. 293; 1 John. R. 158. 
Not liable for any damage to or from her sheath¬ 
ing. 20 Pick. 389. 

Note or Notes. 7 Serg. 8t Rawle, 465. 

Notes current in the city of New York . 19 John. 
R. 146. 

Notice of action. 1 Holt’s N. P. R. 27. 

Now. 3 Penna. R. 288, 9; 4 Mann. 8c Gr. 69, 
100. 

Occupation. 7 W. 8c S. 330. 

Occupied. 1 Breese’s R. 70. 

Of. 2 T. R. 431. 

Of and coi.cerning . 4 M. 8c Selw. 169; 3 Caines’ 
R 329; 5 Johns. R. 211 ; 7 Johns. R. 264 ; Id. 
359; 3 Binn. 517 ; 1 Binn. 337 , 5 Binn. 218. 

Offence. 9 Car. & P. 525; S. C. 38 E. C. L. 
R. 222. 

Office, or public trust. 2 Cowen, 29 n.; 20 John9. 
492; 1 Munf. 468. 

Office of trust. 6 Blackf. 529. 

On. 2 T. R. 431. 

On arrival . 2 Campb. R. 532; Id. 327. 

On condition. 4 Watts 8c Serg. 302. 

On shore. 1 Bos. 8c Pull. 187. 

On a stream. 3 Sumn. R. 170. 

On the trial . 2 Whart. 159. 

On payment of costs. 6 Cowen, R. 082; 5 J. J. 
Marsh. 243. 

One day after date. 2 P. S. R. 496. 

One pair of boots. 3 Harring. 059. 

One whole year. 12 Mass. 262. 

Once a week. 4 Peters 9 R. 361; 2 Miles, R. 
150, 151. 

One thousand dollars to the children of -• 9 

Verm. R. 41. 

Openly. 2 Inst. 57; Bac. Ab. Merchant, 8cc. 

Or , construed and. 2 Rop. Leg. .290; 1 P. 
Wms. 483; 2 Cox, 213; 2 P. Wms. 383 ; 2 Atk. 
643; 6 Ves. 341 ; 2 Ves. Sen. 67; 2 Str. 1175, 
Cro. Eliz. 525; Pollexf. 645; 1 Bing. 500; 3 T. 
R. 470; 1 Ves. Sen. 409; 3 Atk. 83. 85; 1 Supp. 
to Ves. Jr. 485; 2 Id. 9, 43, 114; 1 Yeates, 41, 
319; 1 Serg. 8c Rawle, 141; 1 Wend. 396; 6 Touli. 
n. 703 and 704. Vide Disjunctive. Or any other 
person. 15 Wend. 147. Or by any other per¬ 
son. 3 Marsh. 720. Or elsewhere. 2 Gall. R. 
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477. Or otherwise. 1 Chit. R. 205, 6 j Hawk. 
C* 2^) s. 4« 

Orchard . Cro. Eliz. 851. 

Ordained minister 4 Conn. 134. 

Order , in chancery pleading. 7 Sim. R. 17. 
Original. 6 Wheat. 396; 5 Serg. b Rawle, 
549. Vide Courts of the United States . 

Orphan. 3 Mer. 48 ; 2 Sim. & Stu. 98. 

Other . 1 Brock. R- 187. 

Other offices. 1 B. & C. 237. See 5 T. R. 375, 
379; 5 B. b C. 610 ; SD.&R. 303. 

Other writing. \ Rawle, 231. 

Otherwise. 1 Gall. R. 39. 

Out of the State. 1 Johns. Cas. 76. 

Out of the country. 3 Bibb, 510. 

Out of their joint funds, according to the articles 
nf association. 4 S. b R. 356. 

Outfits . I Story, R. 603. 

Out-housc . 5 Day, 151 ; 4 Conn. 446. 

Over the sea. Kirby, 299. 

Overseers. 7 Mann.& Gr. 48L 
Own use. 4 Rawle, R. 68. 

Owned by them . 5 Cowen, 509. 

Owner. 6 Nev. b M. 340. 

Oxgang. Touchs. 93; Co. Litt. 5. 

Oyster spat . 12 Ad. 8c Ell. 13; S. C. 40 E. C. 
L. R. 15. 

Passage room. 2 Ld. Raym. 1470. 

Passing through the town. 6 Ohio, R. 142. 
Payable. 14 Ves. 470; 16 Ves. 172; 2 Supp. to 
Ves. jr. 296; 13 Ves. 113; 3 Ves. 13; 2 Bro. C. 
C. 305. 

Paying. Roll. Ab. 411; Bac. Ab. Conditions, 
A ; Lane, 56, 78. 

Paying thereout. Dick. 444. 

Paying yearly and every year. 3 Lorn. Dig. 187. 
Pearls. Dig. 34, 2. 18. 

Peas. Bac. Ab. Merchant, &c. T. 

Pencil writing. 1 Eccl. R. 406, 7; 5 B. & C. 
234; 7 Dowl. b R. 653; 1 Stark. R. 267; 1 Phil* 
lim. R. 52, 53; 2 Phillim. R. 173. 

Per annum . Bac. Ah. Covenant, F 
Percussit. 2 Virg. Car. 111. 

Perishable articles. 7 Cowen, 202. 

'Permitting and suffering . 6 Barn. & Cre3. 295 ; 
riatt on Cov. 338. 

Perpetual . 2 Bro. 8c B. 27; S. C. 6 B Moo. 
159. 

Person liable . Eden’s Bankr. Law, 146. 
Personal estate . 1 Ves. 8c Bea. 415; 4 Ves. 76 ; 
1 M’Cord, 349; 1 Dali. 403; 2 Rawle, 162; 5 
Mason, 544. 

Personal ornaments . 1 Beav. R. 189. 

Personal representatives . 1 Anst. 128. 

Person* of color. 3 Iredell, 455. 

Pigs. — Cattle. Russ. 8c Ry. Cr. Cas. 76. 
Pilfering. 4 Blackf. 499. 

Piratical. 2 How. S. C. 210. 

Place .— Office. 1 Munf. 468. 

Places. 5 T. R. 375,379; 5 B. & C. 640 ; 8 D. 
k R. 393. See 1 B. b B. C. 237. 

Placitum . Skin. 550, 554. 

Plant . 1 Mo 8c Malk. 341; S. C. 22 E. C. L. 
R. 330. 

Plantation. 2 Humph. 315. 

Planting. 1 Conn. 186. 

Pleasure . At her pleasure. Boyle on Char. 
307. 

Pleasure carriage . 9 Conn. 371; 11 Conn. 183; 
18 John. 128; 19 John. 442. 
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Plow land. Co. Litt. 5; Plowd. 167; Touchs.93, 
Plundered. 16 Pick. 1. 

Poll-evil. Oliph. on Law of Horses, 49. 

Poor. Poor kindred. Boyle on Char. 31; 17 
Ves. 371; 1 Caines’ R. 59. 

Poor inhabitants. Ambl. 422. 

Port. 2 B. & Ad. 43; S. C. 22 E. C. L. R. 23. 
Pori of destination.—Port of discharge. 5 Mason, 
404. 

Possess . 1 Dev. b Bat. 452. 

Possession. Coming into possession. 3 Br. C 
C. 180. 

Poslea. 1 Saund. 287. 

Power coupled with an interest. 8 Wheat. 203; 
2 Cowen, 196. 

Power of attorney . 8 Pick. 490. 

Pr(Edict. Co. Litt. 20 b. 

Preference . 1 Paine, 630. 

Premises. All the premises. 17 Ves. 75; 1 East 
R. 456. 

Presented . 2 Hill, R. 582. 

Price . A price clear of all expenses. 2 V. 8c 
B. 341. 

Prime cost. 2 Mason, 53, 55. 

Prior in date. 3 Day, 66. 

Prison charges. 4 Green 1. 82. 

Private charity. Turn, b Ru9s. 260. 

Privileges and appurtenances. 14 Mass. 49; 17 
Mass. 443. 

Pro A By C D. 11 Mass. R. 97. 

Proceed to sea . 9 Serg. b Rawle, 154 ; 2 Pet. 
Adm. Dec. 97, 98. 

Proceeding. 2 East, R. 213; 3 Com. Dig. 48, 
note; 1 Hall, 166; 8 Wend. 167. 

Proceedings thereupon . 16 Pet. 303, 313. • 

Proceeds. 4 Mason, 529. 

Procreaiis — Procrcandis . 1 M. 8c S. 124. 
Procure. 1 Car. b Marsh. 458. 

Procurement. Platt, on Cov. 337. 

Produce of a farm. 6 Watts 8c Serg. 269, 280. 
Professions. 7 W. 8c S. 330. 

Promise. “ I don't consider the land as yours; 
prove your right to it, and I’ll pay vou for it.” 
9 Dow. 8c R. 480; S. C. 22 E. C. L. R. 394. “ I 
promise never to pay.” 2 Atk. 32; Bayl. Bills, 
4; Chit. Bills, 54. 

Promise to pay out of the proceeds of the next 
crop . 2 L. R. 258. 

Promissory note . Due A B three hundred and 
twenty-five dollars, payable on demand. 10 Wend. 
675. To pay P D, or plaintiffs, or hi* or their 
order. 2 B. 8c A. 417. u I, B C, promise to pay 
E F the sum of j£5l or his order,” signed, “B C 
or else H B.” 4 B. b A. 679; 6 E. C. L. R. 
563. 

Proper county. 2 Yeate 9 , 152; 7 Watts, 245. 
Property. 6 Serg. 8c Rawle, 452 ; 17 Johns. R. 
281; 6 Binn. 94; 18 Ves. 193; 14 East, R. 370; 
2 N. R. 214. 

Property , personal and real. 1 Speers, Eq.Caa. 
51, 56. 

Property on board. 2 Mete. 1. 

Proportion. Charge on estates in equal propor¬ 
tions. 3 Br. C. C. 236. In just and equal propor¬ 
tion. 7 Serg. b Rawle, 514. 

Proprietor. 6 Nev. 8c M. 340; Wordsw. Jo. 
St. Co. 338. 

Prosecute with effect. 12 Mod. 380; 2 Selw. N. 
P. 1013, note. 

Proviso. Com. Dig. Condition, A 2; Lit. s. 329; 
Id. 203, b; 2 Co. 71, b; 1 Roll. Ab. 410,1. 30. 
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Public house. 4 Leigh, 660. 

Public policy. 9 E. C. L. R. 452. Public snle. 
4 Watts, R. 253. Public trust. 20 Johns. 492; 
2 Cowen, 29, n. 

Public trade. 3 Q. B. 39. 

Publish. 2 Dev, 115. 

Published. 3 M. & W. 461; 9 Bing. 605; 5 B. 
& Adol. 518; 6 M. Sc W. 473; 8 D. P. C. 392. 
Purchasing. 6 Ves. 404. 

Quamdiu. Orl. Bridg. 202. 

Quantity and boundary. 2 Caines*.Rep. 146. 
Quit. 2 N. H. Rep. 402. 

Quotation. Eden. Inj. 327, 328. 

Race-field. 9 Leigh, 648. 

Raffle. 2 Rep. Const. Conn. 129. 

Raise . 1 Atk. 421; 2 Vern. 153. 

Rascal. 2 Rep. Const. Ct. 235. 

Real action . 10 Pick. 473; and 6ee 16 Mass. 

448; 7 Mass. 476; 4 Pick. 169; 8 Greenl. 106, 
138. 

Real cost. 2 Mason, 53, 55. 

Realm. 1 Taunt. 270; 4 Campb. 289; Rose, 
387. 

Reasonable notice. 1 Penn. R. 466. Vide Rea¬ 
sonable time , in the body of this work. 

Rebuild. 3 Rawle, 482. 

Receipts . 2 (rill Sc Johns. 511. 

Received for record. 3 Conn. 544; 1 Root, R. 
500; 2 Root, R. 298; Kirb. 72. 

Received note inpayment. 2 Gill & John. 511. 
Recollect. I Dana, R. 56. 

Recommendation. 2 Ves. jun. 333, 529; 3 Ves. 
150; 9 Ves. 54C; Jacob’s R. 317 ; 1 Sim. & Stu. 
387. 

Record and Docket. 1 Watts, 395. 

Recovered in a suit . 5 Wend. R. 620. 

Recovery. 2 Caines’ R. 214; 1 Paine, 230, 238. 
Rectifier of spirits. 1 Pet C. C. R. 180. 

Refine, t Pet. C. C. R. 113. 

Refuse. Renounce. 3 Rawle, 398. Refuse to 
execute. 10 E. C. L, R. 65; l Har. Dig. 442. 

.Relations, see Legatee. 2 Ch. Rep. 146, 394; 
Pr. Ch. 401 ; Cas. Temp. Taib. 215; 1 P. Wms. 
327; 2 Ves. jr. 527; Ambl. 70, 507, 595, 636; 
Dick. 50, 380; t Bro. C. C. 31; 3 Bro. C. C. 64, 
234 ; 2 Vern. 381 ; 3 Ves. 231 ; 19 Ves. 323; l 
Taunt. 163; 3 Meriv. C89; 5 Ves. 529; 16 Ves. 
206; Coop R. 275; Com. Dig. App. Device of 
personal property, viii. 30, 31, 32; 9 Ves. 323; 3 
Mer. 699. Next relations, as sisters, nephews and 
nieces. 1 Cox, 234. Poor relations. Dick. 380. 
Release and forever quit claim. 10 Johns. R. 456. 
Remaining untried. 5 Binn. 390. 

Rents. 2 Penn. St. R. 165. 

Rents and profits. 2 Ves. & Bea. 67; 6 Johns, 
Ch. R 73: 1 Sand. Uses and Trusts, 318; 1 Ves. 
171 ; 2 Atk. 358. 

Repairs. 1 M’Cord, 517. 

Reprises. 1 Yeates, 477; 3 Penna. 477 
Request. 2 Bro. C. C. 38; 3 Ves. & Bea. 198; 
5Madd. 118; 18 Ves. 41; 1 Moody, Cr. Cas. 300. 

Resident. 20 John. R. 211; 2 Pet. Adm. R. 
450; 2 Scam. R. 377; 20 John. 208; 7 Mann. & 
Gr. 9. 

Residence. 8 Wend. 45. 

Residuary. 11 Ves. 92. 

Residue, surplus , See. 2 Atk. 168; 11 Ves. 330; 
14 Ves. 364; 15 Ves. 406; 18 Ves. 466; Dick. 
t77 ; 1 Bro. C. C. 589; 4 Bro. C. C. 207; 1 Ves. 


jr. 63; 1 Wash. 45, 262; 3 Cal. 507; 3 Munf 
76 ; 2 Des. Ch. R. 573; Prec. Ch. 264 ; 2 Vern. 
690; Boyle on Char. 399; 8 Ves 25-6. 

Respective , Respectively. 2 Atk. 121 ; 3 Bro. C 
C. 404; 1 Meriv. 358; 2 East, 41 ; Cowd. 34. 
Rest , Alleyn, 28; 3 P. Wms. 63, n. 

Rest and Residue. 2 Lee’s Eccl. R. 270; 6 Eng. 
Eccl. Rep. 122; 11 East, R. 164. 

Retained. 5 D. & E. 143. 

Reversion. If the reversion should never fall to 
the testator, 10 Ves. 453. 

Revising — correcting . 2 Shepl. 205. 

Revoked. 1 Cowen. R. 335; 16 John. R. 205. 
Rice. 5 B. & P. 213. 

Right. 2 Caines’ R. 345. 

Right and. title in the deed. 2 Ham 221# 

Right, title , and interest. 4 Pick. 179. 

Ringbone • Oliph on Law of Horses, 48, 50. 
River-fieder . 13 Pick. 50. # 

Rolling-mill . 2 Watts Sc Serg. 390. 

Roots. 7 John. R. 385. 

Running days. 1 Bell’s Com. 577, 5th ed. 

Said — saith. 3 Dowl. P. C. 455; 5 Tyr. 391; 1 
Gale, 47. 

Said. 1 Chit. Cr. Law, *174 ; 2 Car. Law Rep. 
75. 

To sail. 3 M. Sc S. 461. 

Sail from. 3 B. Sc C. 501. 

Same . Cro. Eliz. 838 
Sand crack. Oliph. on Law of Horses, 53. 
Sajiguini suo . Bac. Ab. Legacies and Devises, 
C 1. 

Sans recours . Chit. Bills, 266; 1 Leigh’s N. P. 
405. 

Sarsaparilla. 7 John. R. 385. 

Satisfied. 1 M'Cord, Ch. 53; 2 John. 395. 
Satisfactory proof. 10 John. R. 167. 

Saving. 2 Roll. Ab. 449. 

School . 1 M. & S. 95; Vin. Ab. h. t. 

Schools of learning. Wilm, Opin. Sc Judgm. 14; 
2 Vern. 387; 14 Ves. 7; 1 Sim. 109; Jac. 474. 
Sea sfores. 1 Baldw. R. 504. 

Sealed. Harp. R. 1. 

Security. 13 John. 481; 3 Blackf. 431. 

Secured to be paid. 1 Paine’s R. 518; 12 Wheat. 
487. 

See him paid,. Fell on Guar. 36-7; 1 Ld. Raym. 
224; Cowp. 227; 2 T. R. 86. 

Seised . Bac. Ab. Uses and Trusts, part 1, D. 
Sell . To sell. Boyle on Char. 307; 9 Greenl. 
128. 

Sell and convey. 3 Fairf. 460. See also 2 Greenl. 
22. 

Sell for at the pit's mouth . 7 T. R. 676; S. C. I 
B. & P. 524; 5 T. R. 564. 

Seen. 2 Hill, R. 592. 

Semini suo . Bac. Ab. Legacies and Devises, C 1. 
Servant . 5 Lo. Rep. 15. 

Served. 6 S. & R. 281. 

Settled . 2 Leach, 910. 

Setting fire. 2 East, P. C. 1020. 

Seventh child. 3 Bro. C. C. 148; S. C. 2 Cox, 
258. 

Seventy acres , being and lying in the southwest 
comer of — section. 2 Ham. 327; see 4 Monr. 
63 

Shall . 1 Vern. 153. Shall be lawful. 2 D. & 
R. 172; 4 B. & A. 271; 1 B. Sc C. 35; 2 T. R. 
172; 1 B. & C. 85; 4 B. & A. 271; 3 N. S. 532 
Shall and may. 1 E. C. L. R* 46; 5 John. Ch. R» 
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101; 5 Co wen, 193; 1 Cr. A Mees. 355; 3Tyrrw. 
272. 

Shall sell at the pit’s mouth. 7 T. R. 676* 

Share. 3 Mer. 34$. 

Share ami share alike. 3 Desaus. 143. 

Ship damage. Abbott on Shipm. 204 ; Bac* Ab. 
Merchant, Ac. H. 

Shop . 5 Day, 131; 4 Conn. 446. 

Shovel plough. 3 Brev. 5. 

Should be secured. 5 Brnn. 496. 

Signing. I, A B, do make this my will. 18 Ves. 
183." 

Silks. 1 Carr. A Marsh. 45. 

Silver dollars — Goods , icarw, and merchandise • 2 
Mason, R. 407. 

Sir fasts. Oliph. on Law of Horses, 53 j 9 M. & 
W. 670 

■Six handkerchief. 1 Moody, Cr. Cas. 25. 

Sixty pounds in specie , or tobacco at specie price . 
Mart S. C. R 20. 

Skins. 7 John. R. 3S5; 7 Cowen, R. 202. 

So long as wood grows or water runs. 1 Verm. 303. 
Sold. 3 Wend. R. 112. 

Sold and conveyed. 2 Serg. A Rawle, 473. 

Sole. 1 Madd. R, 207 ; 1 Supp. to Ves. jr. 410; 
4 Rawle, 66; 10 Serg & Rawle, 209; 4W.C.C. 
R. 211 ; 3 Penna. R. 64, 201. 

Solvent. 10 Ves. 100; Gow on Partn. 409. 

Soon as convenient. 1 Ves. jr. 366; 19 Ves. 387. 

Southwest corner of - section. 2 Ham. 327. 

Spawn . 12 Add. A £11. 13; S. C. 40 E. C. L. 
R. 15. 

Specially. 1 Dali. 208; 1 Binn.254. 

Specifically. 16 Ves. 451. 

Splint. Oliph. on Law of Horses, 55; 1 M. & 
Sco. 622. 

Stab, stick ami thrust. 2 Virg. Cas. 111. 

Stable. 1 Lev. R. 53; 3 M. A R. 475. 

Stage. Stag* coach. 8 Adol. & Ell. 386; 35 
E. C. L. R. 409; 9 (on. 371; 11 Conn. 385. 
Steam boiler. Wright, R. 143. 

Sterling. 1 Carr. A P. 286. 

Stock in the funds. 5 Price, R. 217. 

Stock in trade. Bunb. 28. 

Store. 10 Mass. 153. See 4 John. 424 ; 1 N<& 
M. 583; 2 N. H. Rep. 9. 

Straw. 4 C. A P. 245; S. C. 19 Eng. Com. 
Law Rep. 367; 1 Moody, C. C. 239. 

Stretching along the bay . 2 John. R. 357 ; Harg. 
Law Tracts, 12. 

Strict settlement. 4 Bing. N. C. 1. 

Stringhalt . Oliph. on Law of Horses, 56. 

Subject to the payment of rent. 5 Penn. St. Reps. 
204. 

Subject to incumbrances 2 P. Wms. 385; 1 Atk. 
487 2 P. Wms. 659, note by Cox. 

Submission — consent. 9 C. & P. 722; S. C. 38 
E. C. L. R. 306. 

Subscriber. 6 B. & Cr. 341. 

Subscription list. 2 Watts, 112. 

Substantial inhabitants. 2 M. & R. 98; S. C. 8 
B. & Cr. 62. • 

Such. 2 Atk. 292. 

Suit at law. 23 Pick. 10 
Sum in controversy. 9 Serg. & Rawle, 301. 
Summit of a mountain. 3 Watts & Serg. 379. 
Superfine flour. 9 Watt9, R. 121. 

Supersede. 1 Pick. R. 261. 

Superstitious use. 1 Watts, 224. 

Support. A decent and comfortable support 
tad maintenance out of my estate, in sickness 




and in health during my natural life. 2 Sandf. Ch. 
R. 91. 

Surety. 1 Scam. R. 35. 

Surplus. 18 Ves. 406; 3 Bac. Ab. 67; 2 Pa- 
St. R. 129. 

Survivors . 17 Ves. 482; 5 Ves. 465. 

Survivor and survivors. 3 Burr. 1881; 8 B . U 
Cr. 231. 

Swine . 15 Mass. 205. 

Take. 2 Pet. R. 538. 

Take and fill shares. 1 Fairf. 478. 

Taken out of the state . 1 Hill, 150. 

Tapering. 2 Stark. N. P. C. 249. 

Taxes and other public dues. 2 Leigh, R. 178. 
Tea kettle and appurtenances. Ward on Leg* 
222; Mos. 47; 1 Eq. Ab. 201. 

Ten acres of pease. 1 Brownl. 149. 

Terra. Cro. Jac. 573; Palm. 102; 4 Mod. 98; 
Cowp. 349. 

Testamentary estate. 2 IT. Bl. 444. Vide 6 B. & 
Moo. 268; S. C. 3 Bro. & B. 85. 

That is to say . 1 Serg. & Rawle, 141. 

The county aforesaid. 2 Bl. R. 847. 

The dangers of the river excepted. 1 Miss. R. Si | 

2 Bailey’s R. 157. 

The said defendant* 2 Marsh. R. 101; S. C. d 
Taunt. R. 122, 406. 

The said E. R. 9 C. & P. 215; S. C. 38 E. C, 
L. R. 87. 

The said N. 2 Car. Law Repos. 75. 

The said property . 3 Mann & Gr. 356. 

The parties shall abide by the award of arbitrators , 
6 N. H. Rep. 162. 

The said plaintiff. 2 Marsh. R. 101; S. C. 8 
Taunt. R. 122, 406. 

The same rents and covenants. 1 Bro. P. C. 522; 

3 Atk. 83; Cowp. 819; 2 Bro. Ch. R. 639, note. 
l'hem. 9 Watts, R. 346; Orl. Bndg. 214. 

Them or any of them. 3 Serg. A Rawle, 393. 
Then. Then and there. 2 Atk. 310; 4 Ves. 

698; 1 P. Wms. 594; 1 Brown’s C. C. 190; Ld* 
Raym. 577; Id. 123. 

Then next. 9 Cowen, 255. 

Thereabouts. Moll. 232. 

Thereafter. 13 L. R. 556. 

Thereafter built. 2 Leigh, 721. 

Thereinbefore mentioned. Ward, on Leg. 105, 
344; 7 Ves. 391. 

Thereof ter wards continuing his said assault. 2 
Mass. 50. 

Therefore the defendant is indebted. 1 T. R. 
716; 2 B. & P. 48. 

Thing patented. 1 How. U. S. 202. 

Thereunto belonging. 22 E. C. L. R. 171. 

This indenture. 2 Wash. 58. 

Things. 11 Ves. 666. 

Third parties. 1 N. S. 384. 

This demise . 2 Bl. R. 973. 

Thrush • Oliph. on Law of Horses, 59. 

Thousand. 3 B. A Ad*. 728. 

Through • 7 Tick. R. 274. 

To be kept by the secretary. 1 Scott’s N. R. 213. 
Timber. 7 Johns. R. 234; 1 Madd. Ch. 110, n. 
Time. Till she arrives.—From her beginning to 
load.—On the ship’s arrival.—And is there moored 
twenty-four hours in good safety. 8 Chit. Com. 
Law, 462. Within four days. 15 Serg. A Rawle, 
43. Time being. Ang. Corp. 284. 

Title. An indefeasable title in fee simple, such 
as the state makes. 3 Bibb, R. 317; 4 Shepl. R, 164. 
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To a stream. 3 Sumn. R. 170 
To be begotten. 1 M. & S. 124. 

To be by her freely possessed and enjoyed. 12 S. & 
R. 56; Cowp. 352. 

To be signed and published by her, in the presence 
of \ and to be attested by two or more credible wit - 
susses. Curt. Eccl. R. 1. 

To be paid when in funds. Minor’s R. 173; 7 
Greenl. R. 12G. 

To them. 9 Watts, 351, 352. 

To do the needful. 4 Esp. R. 66. 

To, from or by. 1 Shepley’s R. 198. 

4 To settle. 2 Miles, R. 1. 

To his knowledge awl belief. 1 H. Bl. 245. 

To the best of his knowledge and belief. 8 T. R. 
418; 1 Wils. 232. 

To the legatees above named. 17 S. & R. 61. 

To the order . 1 Watts & Serg. 418. 

To render a fair and perfect account, in writing , 
of all sums received. 1 Dougl. R. 382 
To sue . 3 B. & C. 178, 183. 

To wait awhile. 1 Penns. R. 385. 

Toll. 2 Show. 34. 

Took the oath in such case required by the act of 
congress. 5 Leigh’s R. 743. 

Tools. 2 Whart. 26. 

Touch and stay. 1 Marsh. Ins. 188; 1 Esp. N. 
R. 610; Wesk. Ins. 518. 

Transact all business. 22 E. C. L. R. 397; 1 
Taunt. R. 349; 5 B. & Aid. 204, 210, 211; 1 Yo. 
k Col. 394. 

Transaction • 7 Mann, k Gr. 538. 

Treasonable practices. 1 Stuart’s L. C. R. 4. 
Tree. 2 Dev. 162. 

Trees , woods, coppice—wood grounds , of what 
kind or growth soever. 4 Taunt. 316. 

True value. 17 Wheat. R. 419; 1 Stuart’s L. 
C. R. 419. 

Trifling. 1 W. & S. 328; 14 S. & R. 349. 
Trinkets. 1 Carr. & Marsh. 45. 

Truly. 2 Brock. R 484, 5. 

Tunc. 5 Mann. & Gr. 696. 

Turnpike Road • 20 Johns. R. 742. 

Two years after demand. 8 D. & R. 347. 

Unavoidable accident. 1 Brock. R. 187. 
Understood. 2 Cox’s Ch. R. 16. 

Underwood. 2 Rolle’s R. 485. 

Unexecuted writ. 1 Harr. N. J. Rep. 154. 
Unless. Boyle on Char. 291; 1 Mer. 102 ; 3 Id. 
65, 79 ; 3 Burr. 1550. 

Unmarried. 2 Supp. to Ves. jr. 43; 2 Barn. & 
Aid. 452. Without being married. 7 Ves. 458. 

Until. Cowp. 571 ; 5 East, 250; Cas. t. Hard. 
116. Until she hath moored at anchor twenty- 
four hours in good safety. Park, Ins. 35; 1 Marsh. 
Ins. 262; 2 Str. 1248; 1 Esp. Rep. 412. 

Unto and amongst. 9 Ves. 445. 

Up the creek. 1 Wile. R. 508. 

Used. 1 Chit. Pr. 214. 

Use till paid. Kirb. 145. 

Useful invention . 1 Mason, R* 302; 4 Wash. C. 
O. R. 9. 

Usque. 2 Mod. 280. 

Usual clauses . 2 Chit. Com. Law, 227; 1 Mer. 
R. 459. 

Usual covenants. Platt on Cov. 430. 

Usual terms . 8 Mod. 308; Barnes, 330 ; 3 Chit. 
Pr. 705. 

Usurped power. 2 Marsh. Ins. 700; 2 Wils. 363. 
Usury. Vide 2 Pick. (2d ed.) 152, n. 1; 5 Mass. 


R. 53; 7 Mass. R. 36; 10 Mass. R. 121 ; 13 Mass. 
R. 443; 4 Day, R 37 ; 2 Com. R. 341 ; 7 Johns. 
R. 402; S. C. 8 Johns. R. 218; 4 Dali. R. 216; 
2 Dali. R. 92; 6 Munf. R. 430, 433; 3 Ohio R. 18; 
1 Blackford’s R 336; 1 Fairfield, R 315; 2 Chit. 
Cr. Law, *549; 3 Ld. Raym. 36; Trem. P. C. 
260; Co. Entr. 394, 435; Rast. Fntr. G89; Cro. 
C. C. 743; Com. Dig. Usury, C; 4 Bl. Corn. 
158; Hard. 420. 

Vacancies. 2 Wend. 273. 

Vacancy. 1 Breese’s R. 70. 

Valuable things. 1 Cox, 77 ; 1 Bro. C. C. 467. 
Value received. 3 M. & S. 351 ; 5 M. & S. 65; 
5 B. & C. 360; S. C. 11 Engl. C. L. R. 252; 3 
Kent, Com. 50; Maxw. L. Diet. h. t.; 1 Hall, 
201 ; 1 Blackf. R. 41; 2 M'Lean, R. 213. True 
value. 11 Wheat. 4 19. 

Vegetable production. 1 Mo. & Mai. 341. 
Victual. 3 Inst. 195; Hale’s P. C. 152; Cro. 
Car. 231 ; Bac. Ab. Forestalling, B; 1 East, R. 
169. . 

Victualler . 9 E. & E. 406; 6 Watts & Serg. 278. 
Videlicet . 3 Ves. 194. 

Village or town. Co. Litt. 5; Plowd. 168; 
Touchst. 92. 

Voluntary assignment. 3 Sumn. R. 345. 

I Vanfonness. 1 Wheel. Cr. Cas. 365; 4 W. C. 
C. R. 534 ; 1 Hill, 46, 363. 

Warbles. Oliph. on Law of Horses, 53 ; 9 M. & 
W. 670. 

Warehouse. Cro. Car. 554 ; Gilb. Ej. 57; 2 Rose. 
R. Act. 484; 8 Mass. 490. 

Waste. 1 Ves. 461 ; 2 Ves. 71. 

Watch. Ward on Lesr. 221; Mos. 112. 

Water lots. 14 Pet. R. 302. 

Way. In, through, and along. 1 T. R. 560. 

Well and truly executes the duties of his office. 
1 Pet. R. 69. Well and truly to administer. 9 Mass. 
114,119, 370; 13 John. 441; 1 Bay, 328. 

Well and truly to administer according to law. 

1 Litt. R. 93, 100. 

What I may die possessed of 8 Ves. 604 ; 3 Call, 
225. 

What remains. 11 Ves. 330. 

Wharf. 6 Mass. 332. 

Wheat . An unthFashed parcel of wheat. 1 
Leach, 494; 2 East, P. C. 1018; 2 T. R 255. 
Wheezing. Oliph. on Law of Horses, 61. 

When. 6 Ves. 239; 11 Ves. 489; 3 Bro. C. C. 
471. When able. 3 Esp. 159 ; 3 E. C. L. R. 264, 
note; 4 Esp. 36. When received. 13 Ves. 325. 
When the same shall be recovered. Ib. 

When orif.l Hare, IL 10. 

When paid. 15 S. & R. 114. 

Wherefore he prays judgment, §c. 2 John. Cas. 
312. 

Whereupon. 6 T. R. 573. 

Whilst. 7 East, 116. 

Wholesale fadoty prices. 2 Conn. R. 69. 

Widows and Orphans. 2 Sim. & Stu. 93. 1 

Wife. 3 Ves. 570. 

Wilful . 1 Benth. Ev. 351. 

Wilful and corrupt • 1 Benth. Rat. Jud. Ev. 351. 

Wilfully . 8 Law Rep. 78- 

Will. He will change. 2 B. & B- 223. 

With. 2 Vern.466; Prec. Ch.200; 1 Atk. 469; 

2 Sch. & Lef. 189; 3 Mer. 437; 2 B. & Aid. 710; 

2 B. & P. 443. , _ 

With all faults. 5 B. & A. 240; 7 E. C. L. R 
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82 ; 3 F. C. L. R. 475. With surety. 6 Binn. 53; 
12 Serg. & Rawle, 312. With the prothonotary. 

5 Binn. 401. 

With alt usual and reasonable covenants* 12 Ves. 
179, 1S6; 3 Bro. C. C. 632; 15 Ves. 528; 3 Anstr. 
700. 

Hl/ft sureties. 2 Bos. Sc Pull. 443. 

With effect. 2 Watts & Serg. 33. 

With liberty . S Gill Sc John. 190. 

Within four days. 10 Serg. & Rawle, 43. With¬ 
in— days alter. 3 Serg. & Rawle, 395. 

Tl'i/Aonf fraud, deceit or oppression. 6 Wend. 
454. 

Without prejudice . 2 Chit. Pr. 24, note (x); 3 
Mann. & Gr. 903. 

Without recourse . 1 Cowen, 538; 3 Cranch, 
193; 7 Cranch, 159; 12 Mass. 172; 14 Serg. & 
Rawle, 325; S W. & S. 353; 2 Penn. St. R. 200. 
Vide article Sans Recours, in the body of this 
work. 

H7Mok/ reserve. 5 Mass. R. 34. 

ID/i. William. 1 Scam. R. 451. 

UTxvf. Cro. Jac. 166. 

Wood'land. I Serg. Sc Rawle, 169. 

Woods. 4 Mass. 268. 

Working days . I Bell’s Com. 577, 5th ed. 
Worldly labor. 4 Bing. 84; S. C. 13 E. C. L. 
R. 351. 

Worth and value. 3 B. 5c C. 516. 

Writing. 14 John. 484; 8 Ves. 504 ; 2 M. & S. 
*>86; 17 Ves. 459. 

Writing in pencil. 1 Eng. Eccl. Rep. 406. 

Yard lane. Touch*. 93; Co. Litt. 5. 

Yearly meeting of Quakers. 6 Conn. 393. 

Yearly meeting . 6 Conn. 292. 

You. 2 Dow]. R. 145; S. C. 6 Leg. Ob3. 138. 

CONSTRUCTIVE. That which is in¬ 
terpreted. 

2. Constructive presence. The commis¬ 
sion of crimes, is, when a party is not actually 

resent, an eye-witness to its commission ; 
ut, acting with others, watching while 
another commits the crime. 1 Russ. Cr. 22. 

3. Constructive larceny. One where the 
taking was not apparently felonious, but by 
construction of the prisoner’s acts it is just 
to presume he intended at the time of taking 
to appropriate the property feloniously to 
his own use ; 2 East, P. C. 685 ; 1 Leach, 
212; as when he obtained the delivery of 
the goods animo furandi. 2 N. & M. 90. 
See 15 S. & R. 93 ; 4 Mass. 580 ; 1 Bay, 242. 

4. Constructive breaking into a house. 
In order to commit a burglary, there must 
be a breaking of the house; this may be 
actual or constructive. A constructive 
breaking is when the burglar gains an entry 
into the house by fraud, conspiracy, or 
threat. See Burglary. A familiar instance 
of constructive breaking is the case of a 
burglar who coming to the house under 
pretence of business, gains admittance, and 
after being admitted, commits such acts, as, 


if there had been an actual broaking, would 
have amounted to a burglary. Bac. Ab. 
Burglary, A. See 1 Moody, Cr. Cas. 87,250. 

5. Constructive notice . Such a noth;o, 
that although it be not actual, is sufficient 
in law; an example of th's is the recording 
of a deed, which is notice to all the world, 
and so is the pendency of a suit a general 
notice of an equity. 4 Bouv. Inst. n. 3874. 
See Lis pendens. 

6. Constructive annexation . The an¬ 
nexation to the inheritance by the law, of 
certain things which are not actually attached 
to it; for example, the keys of a house ; 
and heir looms are constructively annexed. 
Shep. Touch. 90; Poth. Traite desChoses, 

§i- 

7. Constructive fraud. A contract or 
act, which, not originating in evil design and 
contrivance to perpetuate a positive fraud 
or injury upon other persons, yet, by its 
necessary tendency to deceive or mislead 
them, or to violate a public or private con¬ 
fidence, or to impair or injure public 
interest, is deemed equally reprehensible 
with positive fraud, and therefore is pro¬ 
hibited by law, as within the same reason 
and mischief as contracts and acts done 
malo animo. 1 Story, Eq. § 258 to 440. 

CONSUETUDINES FEUDORUM. The 
name of an institute of the feudal system 
and usages, compiled about the year 1170, 
by authority of the emperor Fredeiic, sur- 
named Barbarossa. Ersk. Inst. B. 2, t. 3, 
n. 5. 

CONSUL, government , commerce. Con¬ 
suls are commercial agents appointed by a 
government to reside in the seaports of a 
foreign country, and commissioned to watch 
over the commercial rights and privileges 
of the nation deputing them. A vice-consul 
is one acting in the place of a consul. 

2. Consuls have been greatly multiplied. 
Their duties and privileges are now generally 
limited, defined and secured by commercial 
treaties, or by the laws of the countries 
they represent. As a general rule, it may 
be laid down that they represent the subjects 
or citizens of their own nation, not otherwise 
represented. Bee, R. 209; 3 Wheat. R. 
435 ; 6 Wheat. R. 152 ; 10 Wheat. 66 ; 1 
Mason’s R. 14. 

3. This subject will be considered by a 
view, first, of the appointment, duties, 
powers, rights, and liabilities of American 
consuls; and secondly, of the recognition, 
duties, rights, and liabilities of foreign con¬ 
suls. 
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4. -1. Of American consuls. First. The 
president is authorized by the Constitution 
of the United States, art. 2, s. 2, cl. 3, to 
nominate, and, by and with the advice and 
consent of the senate, appoint consuls. 

5. — Secondly. Each consul and vice-con¬ 
sul is required, before lie enters on the 
execution of his office, to give bond, with 
such sureties as shall be approved by the 
socrctary of state, in a sum not less than two 
thousand nor more than ten thousand dollars, 
conditioned for the true and faithful dis¬ 
charge of the duties of his office, and also 
for truly accounting for all moneys, goods 
and effects which may come into his pos¬ 
session by virtue of the act of 14th April, 
1792, which bond is to be lodged in the 
office of the secretary of state. Act of 
April 14, 1792, sect. 6. 

6. — Thirdly. They have the power and 
are required to perform many duties in 
relation to the commerce of the United States 
and towards masters of ships, mariners, and 
other citizens of the United States; among 
these are the authority to receive protests 
or declarations which captains, masters, 
crews, passengers, merchants, and others 
make relating to American commerce ; they 
are required to administer on the estate of 
American citizens, dying within their con¬ 
sulate, and leaving no legal representatives, 
when the laws of the country permit it; 
[see 2 Curt. Ecc. R. 241;] to take charge 
and secure the effects of stranded American 
vessels in the absence of the master, owner 
or consignee; to settle disputes between 
masters of vessels and the mariners; to 
provide for destitute seamen within their 
consulate, and send them to the United 
States, at the public expense. See Act of 
14th April, 1792; Act of 28th February, 
1803, ch. 62 ; Act of 20th July, 1840, ch. 23. 
The consuls are also authorized to make cer¬ 
tificates of certain facts in certain cases, which 
receive faith and credit in the courts of the 
United States. But those consular certifi¬ 
cates are not to be received in evidence, 
unless they are given in the performance of 
a consular function; 2 Oranch, R. 187 ; 
Paine, R. 594; 2 Wash. C. C. R. 478 ; 1 
Litt. R. 71 ; nor are they evidence, between 
persons not parties or privies to the trans¬ 
action, of any fact, unless, either expressly 
or impliedly, made so by statute. 2 Sumn. 
R. 355. 

7.— Fourthly. Their rights are to be pro¬ 
tected agreeably to the laws of nations, and 
of the treaties made between the nation to 


which they are sent, and the United States. 
They are entitled, by the act of 14th April, 
1792, s. 4, to receive certain fees, which are 
there enumerated. And the consuls in 
certain places, as London, Paris, and the 
Barbary states, receive, besides, a salary. 

8. — Fifthly. A consul is liable for negli¬ 
gence or omission to perform, seasonably, 
the duties imposed upon him, or for any 
malversation or abuse of power, to any in¬ 
jured person, for all damages occasioned 
thereby; and for all malversation and cor¬ 
rupt conduct in office, a consul is liable to 
indictment, and, on conviction by any court 
of competent jurisdiction, shall be fined not 
less than one, nor more than ten thousand 
dollars ; and be imprisoned not less than 
one nor more than five years. Act of July 
20, 1840, ch. 23, cl. 18. The act of Feb¬ 
ruary 28, 1803, ss. 7 and 8, imposes heavy 
penalties for falsely and knowingly certify¬ 
ing that property belonging to foreigners is 
the property of citizens of the United States ; 
or for granting a passport, or other paper, 
certifying that any alien, knowing him or 
her to be such, is a citizen of the United 
States. 

9. The duties of consuls residing on the 
Barbary coast are prescribed by a particular 
statute. Act of May 1, 1810, s. 4. 

10. —2. Of foreign consuls. First. 
Before a consul can perform any duties in 
the United States, he must be recognized 
by the president of the United States, and 
have received his exequatur, (q. v.) 

11. — Secondly. A consul is clothed only 
with authority for commercial purposes, and 
he has a right to interpose claims for the 
restitution of property belonging to the 
citizens or subjects of the country he repre¬ 
sents ; 10 Wheat. R. 66 ; 1 Mason, R. 14; 
Bee, It. 209; 6 Wheat. R. 152; but he is 
not to be considered as a minister or 
diplomatic agent, entrusted by virtue of his 
office to represent his 'sovereign in negotia¬ 
tions with foreign states. 3 Wheat. R. 435. 

12. — Thirdly. Consuls are generally in¬ 
vested w r ith special privileges by local laws 
and usages, or by international compacts • 
but by the laws of nations they are not en 
titled to the peculiar immunities of ambas¬ 
sadors. In civil and criminal cases, they 
are subject to the local laws, in the earn 
manner with other foreign residents owing a 
temporary allegiance to the state. TVicquc- 
fort, De PAmbassadeur, liv. 1, § 5; Bynk, 
cap. 10; Martens, Droit des Gens, liv. 4, 
c. 3, § 148. In the United States, the act 


CON 


CON 


801 


of September 24th, 1789, s. 13, gives to 
the supreme court original, but not exclusive 
jurisdiction of all suits in which a consul or 
vice-consul shall be a party. The act last 
cited, section 9, gives to the district courts 
of the United States, jurisdiction exclusively 
of the courts of the several states, of all 
suits against consuls or vice-consuls, except 
for offences where whipping exceeding 
thirty stripes, a fine exceeding one hundred 
dollars, or a term of imprisonment exceeding 
six months, is inflicted. For offences pun¬ 
ishable beyond these penalties, the circuit has 
jurisdiction in the case of consuls. 5 S. & 
K. 545. Sec 1 Binn. 143; 2 Dali. 299; 
2 X. & M. 217 ; 3 Pick. R. 80; 1 Green, 
R. 107; 17 Johns. 10; 6 Pet. R. 41 ; 7 
Pet. R. 276; 6 Wend. 327. 

13. — Fourthly . Ilia functions may be 
suspended at any time by the government 
to which be is sent, and his exequatur revoked. 
In general, a consul is not liable, personally, 
on a contract made in his official capacity 
on account of his government. 3 Dali. 384. 

14. During the middle ages, the term 

consul was sometimes applied to ordinary 
judges ; and, in the Levant, maritime judges 
are yet called consuls . 1 Boul. Paty, Dr. 

Mar. Tit. Pr£l. s. 2, p. 57. 

15. Among the Romans, consuls were 
chief magistrates who were annually elected 
by the people, and were invested with 
powers and functions similar to those of 
kings. 

See, generally, Abbott on Ship. 210; 2 
Bro. Civ. Law, 503: Merl. Repert. h. t.; 
Ayl. Pand. 160; Warden on Consuls; 
Marten on Consuls; Borel, de l’Origine et 
des Fonctions des Consuls; Rawle on the 
Const. 222, 223; Story on the Const. § 
1654; Serg. Const. Law, 225; Azuni, Mar. 
Law, part 1, c. 4, art. 8, § 7. 

CONSULTATION, practice . A con¬ 
ference between the counsel or attorneys 
engaged on the same side of a cause, for the 
purpose of examining their case, arranging 
their proofs, and removing any difficulties 
there may be in their way. 

2. This should be had sufficiently early 
to enable the counsel to obtain an amend¬ 
ment of the pleadings, or further evidence. 
At these consultations, the exact course to 
be taken by the plaintiff in exhibiting his 
proofs should be adopted, in consultation, by 
the plaintiff’s counsel. In a consultation 
on a defendant’s case, it is important to 
ascertain the statement of the defence, and 
the evidence which may be depended npon 


to support it; to arrange the exact course of 
defence, and to determine on the cross- 
examination of the plaintiff’s witnesses- 
and, above all, whether or not evidenco 
shall be given on the part of the defendant, 
or withheld, so as to avoid a reply on tho 
part of the plaintiff. The wishes of the 
client should, in all cases, be consulted. 
3 Chit. Pr. 864. 

Consultation, Eng. law . The name 
of a writ whereby a cause, being formerly 
removed by prohibition out of an inferior 
court into some of the kind’s courts in 
Westminster, is returned thither again ; for 
if the judges of the superior court, com¬ 
paring the proceedings with the suggestion 
of the party, find the suggestion false or 
not proved, and that therefore the cause 
was wrongfully called from the inferior 
court, then, upon consultation and delibera¬ 
tion, they decree it to be returned, where¬ 
upon this writ issues. T. de la Ley. 

Consultation, French law . The opinion 
of counsel, on a point of law submitted to 
them. Diet, de Jur. h. t. 

CONSUMMATE. What is completed. 
A right is said to be initiate , when it is not 
complete; and when it is perfected, it is 
consummated. 

CONSUMMATION. The completion of 
a thing; as the consummation of marriage ; 
(q. v.) the consummation of a contract, and 
the like. 

2. A contract is said to be consummated, 
when everything to be done in relation to 
it, has been accomplished. It is frequently 
of great importance to know when a con¬ 
tract has been consummated, in order to 
ascertain tho rights of the parties, particu¬ 
larly in the contract of sale. Vide De- 
livery , where the subject is more fully 
examined. It is also sometimes of conse¬ 
quence to ascertain where the consummation 
of the contract took place, in order to de¬ 
cide by what law it is to be governed. 

3. It has been established as a rule, 
that when a contract is made by persons 
absent from each other, it is considered as 
consummated in, and is governed by the 
law of, the country where the final assent is 
given. If, therefore, Paul in New Orleans, 
order goods from Peter in London, the con¬ 
tract is governed by the laws of the latter 
place. 8 M. R. 135; Plowd. 343. Vide 
Conflict oj Laws; Inception; Lex Loci 
Contractus; Lex Fori; Offer. 

Consummation of marriage* The first 
time that the husband and wife cohabit 
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together, after the ceremony of marriage has 
been performed, is thus called. 

2. The marriage, when otherwise legal, 
is complete without this ; for it is a maxim 
of law, borrowed from the civil law, that 
consensus , non concubitus , facit nuptias. 
Co. Litt. 33 ; Dig. 50, 17, 30 ; 1 Black. 
Com. 434. 

CONTAGIOUS DISORDERS, police , 
crim. law. Diseases which are capable of 
being transmitted by mediate or immediate 
contact. 

2. Unlawfully and injuriously to expose 
persons infected with the small-pox or other 
contagious disease in the public streets 
where persons are passing, or near the 
habitations of others, to their great danger, 
is indictable at common law. 1 Russ. Cr. 
114. Lord Hale seems to doubt whether 
if a person infected with the plague, should 
go abroad with intent to infect another, and 
another should be infected and die, it would 
not be murder ; and he thinks it clear that 
though there should be no such intent, yet 
if another should be infected, it would be a 
great misdemeanor. 1 PI. Cor. 422. Vide 
4 M. & S. 73, 272 ; Dane’s Ab. h. t. 

CONTEMPORANEOUS EXPOSI¬ 
TION. The construction of a law, made 
shortly after its enactment, when the rea¬ 
sons for its passage were then fresh in the 
minds of the judges, is considered as of 
great weight: contemporanea expositio est 
optima et fortissima in lege. 1 Cranch, 
299. 

CONTEMPT, crim. law. A wilful dis¬ 
regard or disobedience of a public authority. 

2. By the Constitution of the United 
States, each house of congress may deter¬ 
mine the rules of its proceedings, punish 
its members for disorderly behaviour, and, 
with the concurrence of two-thirds, expel a 
member. The same provision is substan¬ 
tially contained in the constitutions of the 
several states. 

3. The power to make rules carries 
that of enforcing them, and to attach per¬ 
sons who violate them, and punish them for 
contempts. This power of punishing for 
contempts, is confined to punishment during 
the session of the legislature, and cannot 
extend beyond it; 6 Wheat. R. 204, 230, 
231 ; and, it seems this power cannot be 
exerted beyond imprisonment. 

4. Courts of justice have an inherent 
power to punish all persons for contempt 
of their rules and orders, for disobedience 
of their process, and for disturbing them 


in their proceedings. Bac. Ab. Courts and 
their jurisdiction in general, E ; Rolle’s 
Ab. 219', 8 Co. 38 b; 11 Co. 43 b.; 8 
Shepl. 550 ; 5 Ired. R. 199. 

5. In some states, as in Pennsylvania, 

the power to punish for contempts is re¬ 
stricted to offences committed by the officers 
of the court, or in its presence, or in dis¬ 
obedience of its mandates, orders, or rules ; 
but no one is guilty of a contempt for any 
publication made or act done out of court, 
which is not in violation of such lawful 
rules or orders, or disobedience of its pro¬ 
cess. Similar provisions, limiting the power 
of the courts of the United States to punish 
for contempts, are incorporated in the Act 
March 2, 1831. 4 Sharsw. cont. of Stor. 

L. U. S. 2256. See Oswald’s Case, 4 
Lloyd’s Debates, 141, et seq. 

6. When a person is in prison for a con¬ 
tempt, it has been decided in New York 
that he cannot be discharged by another 
judge, when brought before him on a Jmbeas 
corpus; and, according to Chancellor Kent, 
3 Com. 27, it belongs exclusively to the 
court offended to judge of contempts, and 
what amounts to them; and no other court 
or judge can, or ought to undertake, in a 
collateral way, to question or review an 
adjudication of a contempt made by another 
competent jurisdiction. 

This may be considered as the established 
doctrine equally in England as in this 
country. 3 Wils. 188 ; 14 East, R. 1; 2 
Bay, R. 182 ; 6 Wheat. R. 204 ; 7 Wheat. 
R. 38 ; 1 Breese, R. 266: 1 J. J. Marsh. 
575; Charlt. R. 136; 1 Blackf. 166; 9 
Johns. 395 ; 6 John. 337. 

CONTENTIOUS JURISDICTION, eccl. 
law. In those cases where there is an ac¬ 
tion or judicial process, and it consists in 
hearing and determining the matter between 
party and party, it is said there is conten¬ 
tious jurisdiction, in contradistinction to 
voluntary jurisdiction, which is exercised in 
matter* that require no judicial proceeding, 
as in taking probate of wills, granting letters 
of administration, and the like. 3 Bl. 
Com. 66. 

CONTESTATIO LITIS, civil law. The 
joinder of issue in a cause. Code of Pr. 
of Lo. art. 357. 

CONTESTATION. The act by which 
two parties to an action claim the same 
right, or when one claims a right to a thing 
which the other denies; a controversy, 
Wolff, Dr. de la Nat. § 762. 

CONTEXT. The general series or com- 
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position of a law, coutract, covenant, or 
agreement. 

2. When there is any obscurity in the 
words of an agreement or law, the context 
must be considered in its construction, for 
it must be performed according to the in¬ 
tention of its framers. 2 Cowen, 781 ; 3 
Miss. 447 ; 1 llarringt. 154 ; 6 John. 43 ; 
5 Gill k John. 239 : 3 B. k P- 565; 8 
East, 80; 1 Dali. 426 ; 4 Dali. 340 ; 3 S. 
k R. 609. See Construction; Interpretation. 

CONTINGENT. What may or may not 
happen: what depends upon a doubtful 
event: as, a contingent debt, which is a 
debt depending upon sonic uncertain event. 
9 Yes. 11. 110 : Co. Bankr. Laws, 245 ; 7 
Yes. K. 301 : 1 Yes. k Bea. 176 ; 8 Ves. 
R. 334; 1 Rose, R. 523; 3 T. R. 539; 4 
T. R. 570. A contingent legacy is one 
which is not vested. Will, on Executors, 
h. t. See Contingent Remainder; Con¬ 
tingent Use . 

Contingent damages. Those given 
where the issues upon counts to which no 
demurrer has been filed, are tried, before 
demurrer to one or more counts in the same 
declaration has been decided. 1 Str. 431. 

Contingent estate. A contingent 
estate depends for its effect upon an event 
which may or may not happen : as an estate 
limited to a person not in esse or not yet 
born. Crabb on Real Property, b. 3, c. 1, 
sect, 2. § 946. 

Contingent remainder, estates . An 
estate in remainder which is limited to take 
effect, either to a dubious and uncertain 
person, or upon a dubious and uncertain 
event , by which no present or particular 
interest passes to the reraaindcr-man, so 
that the particular estate may chance to be 
determined and the remainder never take 
effect. 2 Bouv. Inst. n. 1832. Vide Re¬ 
mainder, 

Contingent use, estates, A use limited 
in a deed or conveyance of land which may 
or may not happen to vest, according to 
the contingency expressed in the limitation 
of such use. A contingent use is such as 
by possibility may happen in possession, re¬ 
version or remainder. 1 Rep. 121; Com. 
Dig. Uses, K. 6. 

CONTINUAL CLAIM, English law . 
When the feoffee of land is prevented from 
taking possession by fear of menaces or 
bodily harm, he may make a claim to the 
land in the presence of the pares, and if this 
claim Is regularly made once every year 
and a day, which is then called a continual 


claim, it preserves to the feoffee his rights, 
and is equal to a legal entry. 3 Bl. Com. 
175 ; 2 Bl. Com. 320 : 1 Chit. Pr. 278 (a) 
in note ; Crabbc’s Hist. E. L. 403. 

CONTINUANCE, practice. The ad¬ 
journment of a cause from one day to an¬ 
other is called a continuance, an entry of 
which is made upon the record. 

2. If these continuances arc omitted, the 
cause is thereby discontinued, and the de¬ 
fendant is discharged sine die, (q. v.) with¬ 
out a day, for this term. By his appearance 
he has obeyed the command of the writ, 
and, unless he be adjourned over to a cer¬ 
tain day, lie is no longer bound to attend 
upon that summons. 3 Bl. Com. 316. 

3. Continuances may, however, be en¬ 
tered at any time, and if not entered, the 
want of them is aided or cured by the 
appearance of the parties ; and as a discon¬ 
tinuance can never be objected to pendente 
placito , so after the judgment it is cured 
by the statute of jeofails. Tidd’s Pr. 628, 
835. 

4. Before the declaration the continu¬ 
ance is by dies datus prece partium; after 
the declaration and before issue joined, by 
imparlance; after issue joined and before 
verdict, by vicecomes non misit breve; and 
after verdict or demurrer, by curia advisare 
vult, 1 Chit. PI. 421, n. (p); see Vin. 
Abr. 454; Bac. Abr. Pleas, &c. P; Bac. 
Abr. Trial, II; Com. Dig. Pleader, V. See, 
as to the origin of continuances, Steph. PI 
31 ; 1 Ch. Pr. 778, 779. 

CONTINUANDO, plead. The name of 
an averment sometimes contained in a de¬ 
claration in trespass, that the injury or tres¬ 
pass has beeu continued. For example, if 
Paul turns the ground of Peter and 
tramples upon his grass, for three days 
together, and Peter desires to recover da¬ 
mages, as well for the subsequent acts of 
treading down the grass and subverting the 
soil, as for the first, he must complain of 
such subsequent trespasses in his actions 
brought to compensate the former. This 
he may do by averring that Paul, on such 
a day, trampled upon the herbage and 
turned up the ground, u continuing the 
said trespasses for three days following.” 
This averment seems to impart a continua¬ 
tion of the same identical act of trespass , 
it has, however, received, by continued 
usage, another interpretation, and is taken, 
also, to denote a repetition of the same 
kind of injury. When the trespass is not 
of the same kind, it cannot be averred in a 
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continuando; for example, when the injury 
consists in killing and carrying away an 
animal, there remains nothing to which a 
similar injury may again be offered. 1 Wms. 
Saund. 24, n. 1. 

2- There is a difference between the 
continuando and the averment diversis die- 
bus et temporibus , on divers days and times. 
In the former, the injuries complained of 
have been committed upon one and the 
same occasion ; in the latter, the acts com¬ 
plained of, though of the same kind, are 
distinct and unconnected. See Gould, PI. 
ch. 3, § 86, et seq.; Ham. N. P. 90, 91; 
Bac. A. Trespass, I 2, n. 2. 

CONTINUING CONSIDERATION. A 
continuing consideration is one which in 
point of time remains good and binding, 
although it may have served before to sup¬ 
port a contract. 1 Bouv. Inst. n. 628; 1 
Saund. 320 e, note (5.) 

Continuing damages. Those which 
are continued at different times, or which 
endure from one time to another. If a 
person goes upon successive days and tram¬ 
ples the grass of the plaintiff, he commits 
continuing damages; or if one commit a 
trespass to the possession, and it is in fact 
injurious to him who has the reversion or 
remainder, this will be continuing damages. 
In this last case the person in possession 
may have an action of trespass against the 
wrong doer to his possession, and the re¬ 
versioner has an action against him for an 
injury to the reversion. 1 Chit. Pr. 266, 
268, 385; 4 Burr. 2141, 3 Car. & P. 817. 

CONTRA. Over ; against; opposite to 
anything: as, such a case lays down a 
certain principle ; such other case, contra. 

Contra bonos mores. Against good 
morals. 

2. All contracts contra bonos mores, 
are illegal. These are reducible to several 
classes, namely, those which are, 1. Incen¬ 
tive to crime. A claim cannot be sustained, 
therefore, on a bond for compounding a 
crime; as, for example, a prosecution for 
perjury ; 2 Wils. R. 341,447 ; or for pro¬ 
curing a pardon. A distinction has been 
made between a contract made as a repara¬ 
tion for an injury to the honor of a female, 
and one which is to be the reward of future 
illicit cohabitation ; the former is good and 
valid, and the latter is illegal. 3 Burr. 
1568 ; 1 Bligh’s R. 269. 

3. —2. Indecent or mischievous considera¬ 
tion. An obligation or engagement pre¬ 
judicial to the feelings of a third party ; or 


offensive to decency or morality ; or which 
has a tendency to mischievous or pernicious 
consequences, is void. Cowp. 729; 4Campb. 
R. 152 ; Rawle’s R. 42 ; 1 B. & A. 683 ; 
4 Esp. Cas. 97; 16 East, It. 150. Vide 
Wagers. 

4.—3. Gaming. The statutes against 
gaming render all contracts made for the 
purpose of gaming, void. Vide Gaming; 
Unlawful; Void. 

Contra form am statuti. Contrary to 
the form of the statute. 

2. —1. When one statute prohibits a 
thing and another gives the penalty, in an 
action for the penalty, the declaration should 
conclude contra for mam staiutorum . Plowd. 
206 ; 2 East, R. 333 ; Esp. on Pen. Act. 
Ill ; 1 Gallis. It. 268. The same rule 
applies to informations and indictments. 2 
Hale, P. C. 172; 2 Hawk. c. 25, § 117 ; 
Owen, 135. 

3. —2. But where a statute refers to a 
former one, and adopts and continues the 
provisions of it, the declaration or indict¬ 
ment should conclude contra formam statuti. 
Hale, P. C. 172; 1 Lutw. 212. 

4. —3. Where a thing is prohibited by 
several statutes, if one only gives the action, 
and the others are explanatory and restric¬ 
tive, the conclusion should be contra for¬ 
mam statuti. Yclv. 116 ; Cro. Jac. 187 ; 
Noy, 125, S. C.; Rep. temp. Hard. 409; 
Andr. 115, S. C.; 2 Saund. 377. 

5. —4. When the act prohibited was not 
an offence or ground of action at common 
law, it is necessary both in criminal and 
civil cases to conclude against the form of 
the statute or statutes. 1 Saund. 135, c.; 
2 East, 333; 1 Chit. PI. 358; 1 Saund. 
249; 7 East, 516; 2 Mass. 116; 7 Mass. 
9 ; 11 Mass. 280 ; 10 Mass. 36 ; 1 M’Cord, 
121 ; 1 Gallis. 30. 

6. —5. But if the act prohibited by the 
statute is an offence or ground of action at 
common law, the indictment or action may 
be in the common law form, and the statute 
need not be noticed, even though it prescribe 
a form of prosecution or of action—the 
statute remedy being merely cumulative. 

2 Inst. 200; 2 Burr. 803; 4 Burr. 2351 • 

3 Burr. 1418; 2 Wils. 146; 3 Mass. 
515. 

7. —6, When a statute only inflicts a 
punishment on that which was aa offence at 
common law, the offence prescribed may be 
inflicted, though the statute is not noticed 
in the indictment. 2 Binn. 332. 

8. _7. If an indictment for an offence at 
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common law only, conclude “against the 
form of the statute in such case made and 
providedor “ the form of the statute” 
generally, the conclusion will be rejected 
as surplusage, and the indictment main¬ 
tained as at common law. 1 Saund. 13 d, 
n. 3. 

9.—g. But it will be .otherwise if it con¬ 
clude against the form of “ the statute 
aforesaid,” when a statute has been pre¬ 
viously recited. 1 Chit. Cr. Law, 266, 289. 
See further, Com. Big. Pleader, C 76; 5 
Vin. Abr. 552, 556 ; 1 Gallis. 26, 257 ; 9 
Pick. 162 : 5 Pick. 128 ; 2 Yerg. 390 ; 1 
Hawks. 192 ; 3 Conn. 1; 11 Mass. 280; 
5 Grecnl. 79. 

Contra pacem, pleadings . Against the 
peace. 

2. In actions of trespass, the words 
contra pacem should uniformly accompany 
the allegation of the iujury; in some cases 
they are material to the foundation of the 
action. Trespass to lands in a foreign 
country cannot be sustained. 4 T. It. 503; 
2 Bl. Rep. 1058. 

3. The conclusion of the declaration, in 
trespass or ejectment, should be contra 
pacem, though these are now mere words 
of form, and not traversable, and the omis¬ 
sion of that allegation will be aided, if not 
specially demurred to. 1 Chit. PI. 375, 6 ; 
vide Arch. Civ. PI. 169; 5 Vin. Ab. 557 ; 
Com. Big. Action upon the case, C 4; 


criteria adopted by the courts for the deci¬ 
sion of the question, whether any particular 
cargo of provisions be confiscable as contra¬ 
band, is to examine whether those provisions 
be in a rude or manufactured state ; for all 
articles, in such examinations, are treated 
with greater indulgence in their natural 
condition than when wrought up for the 
convenience of the enemy’s immediate use. 
Iron, unwrought, is therefore treated with 
indulgence, though anchors, and other in¬ 
struments fabricated out of it, arc directly 
contraband. 1 llob. Rep. 189. See Vattel, 
b. 3, c. 7 ; Chitty’s L. of Nat. 120 ; Marsh. 
Ins. 78; 2 Bro. Civ. Law, 311 ; 1 Kent. 
Com. 135; 3 Id. 215. 

4. Contraband of war, is the act by 
which, in times of war, a neutral vessel in¬ 
troduces, or attempts to introduce into the 
territory of one of the belligerent parties, 
arms, ammunition, or other effects intended 
for, or which may serve, hostile operations. 
Merlin, Repert. h. t.; 1 Kent, Com. 135 ; 
Mann. Comm. B. 3, c. 7 ; 6 Mass. 102 ; 1 
Wheat. 382 ; 1 Cowen, 56 ; 2 John. Cas. 
77, 120. 

CONTRACT. This term, in its more 
extensive sense, includes every description 
of agreement or obligation, whereby one 
party hecomes bound to another to pay a 
sum of money, or to do or omit to do a 
certain act; or, a contract is an act which 
contains a perfect obligation. In its more 


Pleader, 3, M 8 ; Prohibition, F 7. I confined sense, it is an agreement between 

CONTRABANB, mar. law. Its most j two or more persons, concerning something 
extensive sense, means all commerce which to be done, whereby both parties are bound 
is carried on contrary to the laws of the to each other, or one is bound to the others 
state. This term is also used to designate 1 Pow. Contr. 6 ; Civ. Code of L(K art., 
all kinds of merchandise which are used, or 1754 ; Code Civ. 1101 ; Poth. Obl5g. pt. i. 
transported, against the interdictions pub- c. 1, s. 1, § 1 ; Blackstone, (2 Comm. 442,) 
lished by a ban or solemn cry. defines it to be an agreement, upon a suffi- 

2. The term is usually applied to that | cient consideration, to> do or not to do a 
unlawful commerce which is so carried on particular thing, A contract has also been 
in time of war. Merlin, Repert. h. t. defined to be a compact between two or 
Commodities particularly useful in war are more persons. 6 Cranoh, R. 136. 
contraband, as arms, ammunition, horses, 2. Contracts are divided into express or 
timber for ship building, and every kind of implied. An express contract is one where 
naval stores. When articles come into use the terms of the agreement are openly 
as implements of war, which were before uttered and avowed at the time of making* 
innocent, they may be declared to be con- as to pay a stated price for certain goods, 
traband. The greatest difficulty to decide 2 Bl. Com. 443. 

what is contraband seems to have occurred 3. Express contracts are of three sorts j 
in the instance of provisions, which have 1. By parol, or in writing, as contradis- 
not been held to be universally contraband, tinguiBhed from specialties. 2. By spe- 
though Vattel admits that they become so oialty or under seal. 3. Of record, 
on certain occasions, when there is an expeo- 4.—1. A parol contract is defined to be 

tation of reducing an enemy by famine. a bargain or voluntary agreement made^ 

3. In modern times, one of the principal eithei orally or in writing not under seal, 
Vol. L—U 
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upon a good consideration, between two or. 
more persons capable of contracting, to do 
a lawful act, or to omit to do something, the 
performance whereof is not enjoined by law. 
1 Com. Contr. 2 ; Chit. Contr. 2. 

5. From this definition it appears, that 
to constitute a sufficient parol agreement, 
there must be, 1st. The reciprocal or 
mutual assent of two or more persons com¬ 
petent to contract. Every agreement ought 
to be so certain and complete, that each 
party may have an action upon it; and the 
agreement would be incomplete if either 
party withheld his assent to any of its 
terms. Peake’s R. 227 ; 3 T. R. 653 : 1 
B. & A. 681; 1 Pick. R. 278. The agree¬ 
ment must, in general, be obligatory on 
both parties, or it binds neither. To this 
lule there are, however, some exceptions, as 
in the case of an infant’s contract. lie 
may always sue, though he cannot be sued, 
on his contract. Stra. 937. See other in¬ 
stances ; 6 East, 307 ; 3 Taunt. 169 ; 5 
Taunt. 788 ; 3 B. & C. 232. 

6 . — 2 d. There must be a good and 
valid consideration, motive or inducement 
to make the promise, upon which a party is 
charged, for this is of the very essence of a 
contract under seal, and must exist, although 
the contract be reduced to writing. 7 T. 
R. 350, note (a); 2 Bl. Com. 444. See 
this Diet. Consideration; Fonb. Tr. Eq. 
335, n. (a); Chit. Bills. 68 . 

7. —3d. There must be a thing to be 
done, which is not forbidden; or a thing to 
be omitted, the performance of which is not 
enjoined by law. A fraudulent or immoral 
contract, or one contrary to public policy is 
void; Chit. Contr. 215, 217, 222 : and it 
is also void if contrary to a statute. Id. 
228 to 250 5 1 Binn. 118; 4 Dali. 298 ; 4 
Yeates, 24, 84; 6 Binn. 321 ; 4 Serg. & 
Rawle, 159 ; 4 Dali. 269 j 1 Binn. 110; 2 
Browne’s R. 48. As to contracts which 
are void for want of a compliance with the 
statutes of frauds, see Frauds , Statute of, 

8 . - 2 . The second kind of express con¬ 
tracts are specialties, or those which are 
made under seal, as deeds, bonds, and the 
like ; they are not merely written, but de¬ 
livered over by the party bound. The 
solemnity and deliberation with which, on 
account of the ceremonies to be observed, a 
deed or bond is presumed to be entered 
into, attach to it an importance and charac¬ 
ter which do not belong to a simple con¬ 
tract. In the case of a specialty, no 
consideration is necessary to give it validity, 


even in a court of equity. Plowd. 308,7 
T. R. 477 : 4 B. & A. 652 ; 3 T. R. 438 : 
3 Bingh. lil, 112 ; 1 Fonb. Eq. 342, note. 
When a contract by specialty has been 
changed by a parol agreement, the whole 
of it becomes a parol contract. 2 Watts, 
451; 9 Pick, 298 ; see 13 Wend. 71. 

9. —3. The highest kind of express con¬ 
tracts are those of record, such as judge¬ 
ments, recognizances of bail, and in England, 
statutes merchant and staple, and other 
securities of the same nature, entered into 
with the intervention of some public au¬ 
thority. 2 Bl. Com. 465. See Authentic 
Facts . 

10. Implied contracts are such as reason 
and justice dictates, and which, therefore, 
the law presumes every man undertakes to 
perform ; as if a man employs another to do 
any business for him, or perform any work, 
the law implies that the former contracted 
or undertook to pay the latter as much as 
his labor is worth ; see Quantum meruit; or 
if one takes up goods from a tradesman, 
without any agreement of price, the law 
concludes that he contracts to pay their 
value. 2 Bl. Com. 443. See Quantum 
valebant; Assumpsit . Com. Dig. Action 
upon the case upon assumpsit, A 1 j Id. 
Agreement. 

11. By the laws of Louisiana, when 
considered as to the obligation of the parties, 
contracts are either unilateral or reciprocal. 
When the party to whom the engagement is 
made, makes no express agreement on his 
part, the contract is called unilateral, even 
in cases where the law attaches certain ob¬ 
ligations to his acceptance. Civ. Code of 
Lo. art. 1758. A loan for use, and a loan 
of money, are of this kind. Poth. Ob. P. 1, 
c. 1, s. 1, art. 2. A reciprocal contract is 
where the parties expressly enter into 
mutual engagements, such as sale, hire, and 
the like. Id. 

12 . Contracts,^considered in relation to 
their substance, are either commutative or 
independent, principal or accessory. 

13. Commutative contracts, are those 
in which what is done, given or promised 
by one party, is considered as equivalent to, 
or in consideration of what is done, given 
or promised by the other. Civ. Code of 
Lo. art. 1761. 

14. Independent contracts are those in 
which the mutual acts or promises have no 
relation to each other, either as equivalents 
or as considerations. Id. art. 1762. 

15. A principal contract is one entered 
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into by both parties, on their accounts, or 
iu tiie several qualities they assume. 

10. An accessory contract is made for 
assuring the performance of a prior con¬ 
tract, either by the same parties or by 
others, such as suretyship, mortgage, and 
pledges. Id. art. 1704. Poth. Obi. p. 1, 
c. l,s. 1, art. 2, n. 14. 

17. Contracts, considered in relation to 
the motive for making them, are either 
gratuitous or onerous. To be gratuitous, 
the object of a contract must be to benefit 
the person with whom it is made, without 
anv profit or advantage, received or pro¬ 
mised, as a consideration for it. It is not, 
however, the less gratuitous, if it proceed 
either from gratitude for a benefit before 
received, or from the hope of receiving one 
hereafter, although such benefits be of a 
pecuniary nature. Id. art. 1766. Any 
thing given or promised, as a consideration 
for the engagement or gift; any service, in¬ 
terest, or condition, imposed on what is 
given or promised, although unequal to it 
in value, makes a contract onerous in its 
nature. Id. art. 1767. 

18. Considered in relation to their 
effects, contracts are cither certain or hazard¬ 
ous. A contract is certain, when the thing 
to be done is supposed to depend on the 
will of the party, or when, in the usual 
course of events, it must happen in the 
manner stipulated. It is hazardous, when 
the performance of that which is one of its 
objects, depends on an uncertain event. Id. 
art. 1769. 

19. Pothier, in his excellent treatise on 
Obligations, p. 1 , c. 1, s. 1 , art. 2 , divides 
contracts under the five following heads : 

20. —1. Into reciprocal and unilateral. 

21 . — 2 . Into consensual, or those which 
are formed by the mere consent of the par¬ 
ties, such as sale, hiring and mandate: and 
those in which it is necessary there should 
be something more than mere consent, such 
as loan of money, deposite or pledge, which 
from their nature require a delivery of the 
thing, (rei); whence they are called real 
contracts. See Real Contracts . 

22 . —3. Into—first, contracts of mutual 
interest, which are such as are entered into 
for the reciprocal interest and utility of 
each of the parties, as sales, exchange, part¬ 
nership, and the like. 

23. — 2 d. Contracts of benefioence, which 
are those by which only one of the contract¬ 
ing parties is benefited, as loans, deposit 
■ad mandate. 3d. Mixed contracts, which 


are those by which one of the parties con¬ 
fers a benefit on the other, receiving some¬ 
thing of inferior value in return, such as a 
donation subject to a charge. 

24. —4. Into principal and accessory. 

25. —5. Into those whioh are subjected 
by the civil law to certain rules and forms, 
and those which are regulated by mere 
natural justice. 

Sec, generally, as to contracts, Bouv. 
Inst. Index, li. t.; Chitty on Contracts; 
Comyn on Contracts; Ncwland on Con¬ 
tracts ; Com. Pig. titles Abatement, E 12, 
F 8; Admiralty, E 10,11; Action upon 
the Case upon Assumpsit; Agreement; 
Bargain and Sale; Baron and Feme, Q; 
Condition; Pett, A 8, 9; Enfant, B 5 ; 
Idiot, D 1 ; Merchant, E 1 ; Pleader, 2 W, 
11, 43 ; Trade P 3 ; War, B 2 ; Bac. Abr. 
tit. Agreement; Id. Assumpsit; Condition ; 
Obligation ; Vin. Abr. Condition ; Contracts 
and Agreements ; Covenants ; Vendor, 
Vendee: Supp. to Ves. jr. vol. 2, p. 260, 
295, 376, 441; Yelv. 47 ; 4 Ves. jr. 497, 
671; Archb. Civ. PI. 22 ; Code Civ. L. 3, 
tit. 3 to 18 ; Pothier’s Tr. of Obligations; 
Sugden on Vendors and Purchasers ; Story’s 
excellent treatise on Bailments ; Jones on 
Bailments; Toullier, Proit Civil Fran^ais, 
tomes 6 et 7 ; Ham. Parties to Actions, Ch. 
1 ; Chit. Pr. Index, h. t.; and the articles 
Agreement; Apportionment; Appropriation; 
Assent ,* Assignment; Assumpsit: Attesta¬ 
tion; Bailment; Bargain and sale: Bidder; 
Bilateral contract; Bill of Exchange; 
Buyer; Commodate; Condition; Consen¬ 
sual contract; Conjunctive: Consummation; 
Construction; Contract of benevolence; Cove¬ 
nant; Cumulative contracts; Debt; Deed; 
Delegation; Delivery; Discharge of a con¬ 
tract; Disjunctive; Equity of a redemption; 
Exchange; Guaranty; Impairing the obliga¬ 
tion of contracts; Insurance; Interested 
contracts; Item; Misrepresentation; Mort¬ 
gage; Mixed contract; Negociorum gestor; 
Novation; Obligation; Pactum constitute 
pecunie; Partners; Partnership; Pledge; 
Promise; Purchaser; Quasi contract: Repre¬ 
sentation; Sale; Seller; Settlement; Simple 
contract; Synallagmatic contract; Subroga¬ 
tion; Title; Unilateral contract . 

Contract of Benevolence, civil law. 
One which is made for the benefit of only 
one of the contracting parties ; such as loan 
for use, deposit, and mandate. Poth. Obi. 
n. 12. See Contracts . 

CONTRACTION. An abbreviation ; a 
mode of writing or printing by which somo 
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of the letters of a word are omitted. See 
Abbreviations. 

CONTliACTOR. One who enters into 
a contract; this term is usually applied to 
persons who undertake to do public work, 
or the work for a company or corporation 
on a large scale, at a certain fixed price, or 
to furnish goods to another at a fixed or 
ascertained price. 2 Pardess. n. 300. Vide 
5 Whart. 366. 

CONTRADICTION. The incompati¬ 
bility, contrariety, and evident opposition 
of two ideas, which are the subject of one 
and the same proposition. 

2. In general, when a party accused of 
a crime contradicts himself, it is presumed 
lie docs so because he is guilty; for truth 
does not contradict itself, and is always 
consistent, whereas falsehood is in general 
inconsistent; and the truth of some known 
facts will contradict the falsehood of those 
which arc falsely alleged to be true. But 
there must still be much caution used by 
the judge, as there may be sometimes appa¬ 
rent contradictions which arise either from 
the timidity, the ignorance, or the inability 
of the party to explain himself, when in fact 
he tells the truth. 

3. When a witness contradicts himself 
as to something which is important in the 
case, his testimony will be much weakened, 
or it may be entirely discredited ; and when 
he relates a story of facts which he alleges 
passed only in his presence, and he is con¬ 
tradicted as to other facts which are known 
to others, his credit will be much impaired. 

4. When two witnesses, or other per¬ 
sons, state things directly opposed to each 
other, it is the duty of the judge or jury to 
reconcile these apparent contradictions; but 
when this cannot be done, the more improb¬ 
able statement must be rejected ; or, if both 
are entitled to the same credit, then the 
matter is as if no proof had been given. See 
Circumstances . 

CONTRAFACTION, crirn. law. Coun¬ 
terfeiting, imitating. In the French Jaw 
contrafaction (contrefayon) is the illegal re¬ 
printing of a book for which the author or 
Lis assignee has a copyright, to the prejudice 
of the latter. Merl. Repert. mot Contre- 
fayon. 

CONTRAVENTION, French law . An 
act which violates the law, a treaty or an 
agreement which the party has made. The 
Penal Code, art. 1 , denominates a contra¬ 
vention, that infraction of the law punished 
by a fim, which docs not exceed fifteen 


francs, and an imprisonment not exceeding 
three days. 

CONTRECTATION. The ability to be 
removed. In order to commit a larceny, the 
property must have been removed. When, 
from its nature, it is incapable of contrecta- 
tion, as real estate, there can be no larceny. 
Bowy. Mod. Civ. Law, 268. See Larceny 
Furtum est contredatio rei fraudulosa. Dig. 
A*7 O fipp TnJnrur 

CONTREFACON, French law . Coun¬ 
terfeit. This is a bookseller’s term, which 
signifies the offence of those who print or 
cause to be printed, without lawful authority, 
a book of which the author or his assigns 
have a copyright. Merl. Rep. h. t. 

CONTRIBUTION, civil law . A par¬ 
tition by which the creditors of an insol¬ 
vent debtor divide among themselves the 
proceeds of his property, proportionably 
to the amount of their respective credits. 
Civ. Code of Lo. art. 2522, n. 10. It is a 
division pro rata. Merl. Rep. h. t. 

Contribution, contracts . When two or 
more persons jointly owe a debt, and one is 
compelled to pay the whole of it, the others 
are bound to indemnify him for the payment 
of their shares; this indemnity is called a 
contribution. 1 Bibb. R. 562; 4 John. 
Ch. R. 545 ; 4 Bouv. Inst. n. 3935-6. 

2. The subject will be considered by 
taking a view, 1. Of right of the creditors 
where there are several debtors. 2. Of the 
right of the debtor who pays the whole debt. 

3. Of the liabilities of the debtors who are 
liable to contribution. 4. Of the liability 
of land owned by several owners, when it is 
subject to a charge. 5. Of the liability of 
owners of goods in a vessel, when part is 
thrown overboard to save the rest. 

3. —1. The creditor of several debtors, 
jointly bound to him, has a right to compel 
the payment by any he may choose; but he 
cannot sue them severally, unless they arc 
severally bound. 

4. —2. When one of several debtors pays 
a debt, the creditor is bound in conscience, 
if not by contract, to give to the party pay¬ 
ing the debt all his remedies against the 
other debtors. 1 Cox, R. 318 ; S. C. 2 B. 
& P. 270; 2 Swanst. R. 189, 192; 3 
Bligh, 59 ; 14 Ves. 160 ; 14 Ves. 31; 12 
Wheat. 596; 1 Hill, Ch. R. 344, 351; 1 
Tenn. St. R. 512, 517; 1 Ala. R. 23, 28; 
11 Ohio R. 444, 449; 8 Misso. R. 169, 
175. 

5. —3. A debtor liable to contribution is 
not responsible upon a contract, but is so in 
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/.■quity. But courts of common law, in 
modern times, have assumed a jurisdiction 
to compel contribution among sureties, in 
the absence of any positive contract, on the 
ground of an implied assumpsit, and each of 
the sureties may be sued for his respeetive 
quota or proportion. White’s L. C. in Eq. 
66 . The remedy in equity is, however, 
much more effeet ive. For cxamp 1 c, a surety 
who pays nil entire debt, can, in equity, 
compel the solvent sureties to contribute to¬ 
wards the payment of the entire debt. 1 
Chan. R. 34 ; 1 Chan. Cas. 246 ; Finch, 
R. 15, 203. Rut at law he can recover no 
more than an aliquot part of the whole, re¬ 
gard being had to the number of co-surcties. 
2 B. & I\ 268; 6 B. & C. 697. 

6 . —1. When land is charged with the 
payment of a legacy, or an estate with the- 
portion of a posthumous child, every part 
is bound to make contribution. 3 Munf. R. 
29 ; 1 John. Ch. R. 425 ; 2 Bouv. Inst. n. 
1301. 

7. —5. Contribution takes place in an¬ 
other case ; namely, when in order to save a 
ship or cargo, a part of the goods are cast 
overboard, the ship and cargo are liable to 
contribution in order to indemnify the owner 
of the goods lost, except his just proportion. 
No contribution can be claimed between 
joint wrong doers. Bac. Ab. Assumpsit 
A : Vide 3 Com. Dig. 143 ; 8 Com. Dig. 
373; 5 Vin. Ab. 561 ; 2 Supp. to Ves. jr. 
159, 343 : 3 Ves. jr. 64 : Wesk. Ins. 130; 
10 S. & R. 75; 5 B .Sc Ad. 936 ; S. C. 3 
N. & M. 258 ; Rast. Entr. 161 ; 2 Ventr. 
348 ; 2 Vern. 592; 2 B. & P. 268 ; 3 B. 
& P. 235 ; 5 East, 225 ; 1 J. I' Smith, 
411: 5 Esp. 194; 3 Carnpb. 480; Gow. 
N. P. C. 13; 2 A. & E. 57; 4 N. 4 M. 
64: 6 N. & M. 494. 

CONTRIBUTIONS, public taw . Taxes 
or money contributed to the support of the 
government. 

2 . Contributions are of three kinds, 
namely: first, those which arise from per¬ 
sons on account of their property, real or 
personal, or which are imposed upon their 
industry—those which are laid on and paid 
by real estate without regard to its owner; 
and—those to which personal property is 
subject, in its transmission from hand to 
hand, without regard to the owner. See 
Domat, Dr. Publ. 1. 1, t. 5, s. 2, n. 2. 

3. This is a generic term which includes 
all kinds of impositions for the public bene¬ 
fit. See Duties; Imparts; Taxes . 

4. By contributions is also meant a 


forced levy of money or pioperty by a bel¬ 
ligerent in a hostile country which he occu¬ 
pies, by which means the country is made to 
contribute to the support of the army of 
occupation. These contributions are usually 
taken instead of pillage. Vatt. Dr. des 
Gens, liv. 3, 9, § 165 ; Id. liv. 4, c. 3, § 29, 

CONTROLLERS. Officers who arc ap¬ 
pointed to examine the accounts of other 
officers. More usually written comptrollers . 

(q- '•). 

OO^ TROVER, obsolete. One who in- 
vents false news. 2 Inst. 227. 

CONTROVERSY. A dispute arising 
between two or more persons. It differs from 
case, which includes all suits criminal as 
well as civil; whereas controversy is a civil 
and not a criminal proceeding. 2 Dali. R. 

419, 431, 432; 1 Tuck. Bl. Com. App. 

420, 421; Story, Const. § 1668. 

2. By the constitution of the United 
States the judicial power shall extend to 
controversies to which the United States 
shall be a party. Art. 2, 1. The mean¬ 
ing to be attached to the word controversy 
iu the constitution, is that above given. 

CONTUBERNIUM, civ . law . As among 
the Romans, slaves had no civil state, their 
marriages, although valid according to na¬ 
tural law, when contracted with the consent, 
of their masters, and when there was no 
legal bar to them, yet*were without civil 
effects ; they having none except what arose 
from natural law; a marriage of this kind 
was called contubernium . It was so called 
whether both or only one of the parties was 
a slave. Poth. Contr. de Mariagc, part 1, 
c. 2, § 4. Vicat, ad verb. 

CONTUMACY, civil law . The refusal 
or neglect of a party accused to appear and 
answer to a charge preferred against him in 
a court of justice. This word is derived 
from the Latin contumacia , disobedience. 1 
Bro. Civ. Law, 455 ; Ayl. Parer. 196 ; Dig. 
50, 17, 52 ; Code Nap. art. 22 . 

2 . Contumacy is of two kinds, actual 
and presumed : actual contumacy is when 
the party before the court refuses to obey 
some order of the court; presumed con¬ 
tumacy is the act of refusing or declining 
to appear upon being cited. 3 Curt. Ecc. 
R. 1 . 

CONTUMAX, civ. law . One accused of 
& crime who refuses to appear and answer 
to the charge. An outlaw. 

CONTUSION, Tried . jurisp. An injury 
or lesion, arising from the shock of a body 
with & large surface, which presents no loss 
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of substance, and no apparent wound. If 
the skin be divided, the injury tabes the 
name of a contused wound. Vide 1 Ch. Pr. 
38 ; 4 Carr. & P. 381, 487, 558, 565; 6 
Carr. & P. 684; 2 Beck’s Med. Jur. 178. 

CONUSANCE, CLAIM OF, English 
law. This is defined to be an intervention 
by a third person, demanding judicature in 
the cause against the plaintiff, who has 
chosen to commence his action out of 
claimant’s court. 2 Wilson’s R. 409. 

2. It is a question of jurisdiction be¬ 
tween the two courts; Fortesc. R. 157: 5 
Yin. Abr. 588 ; and not between the plain¬ 
tiff and defendant, as in the case of plea to 
the jurisdiction, and therefore *it must be 
demanded by the party entitled to conusance, 
or by his representative, and not by the de¬ 
fendant or his attorney. Id. ibid. A plea 
to the jurisdiction must be pleaded in per¬ 
son, but a claim of conusance may be made 
by attorney. 1 Chit. PI. 403. 

3. There are three sorts of conusance. 

1. Tenere placita , which does not oust 
another court of its jurisdiction, but only 
creates a concurrent one. 2. Cognitio pla - 
citorumj when the plea is commenced in one 
court, of which conusance belongs to an¬ 
other. 3. A conusance of exclusive juris¬ 
diction ; as that no other court shall bold 
plea, &c. Hard. 509 : Bac. Ab. Courts, D. 

CONUSANT. One who knows ; as if a 
party knowing of an agreement in which he 
has an interest, makes no objection to it, he 
is said to be conusant. Co. Litt. 157. 

CONUSOR. The same as cognizor; one 
who passes or acknowledges a fine of lands 
or tenements to another. See Consignor. 

CONVENE, civil law. This is a techni¬ 
cal term, signifying to bring an action. 

CONVENTiO, canon law. The act of 
convening or calling together the parties, by 
summoning the defendant. Vide Reconven¬ 
tion. When the defendant was brought to 
answer, he was said to be convened, which 
the canonists called convention because the 
plaintiff and defendant met to contest. Sto. 
Eq. PI. § 402 ; 4 Bouv. Inst. n. 4117. 

CONVENTION, contracts , civil law . A 
general term which comprehends all kinds 
of contracts, treaties, pacts, or agreements. 
It is defined to be the consent of two or 
more persons to form with each other an 
engagement, or to dissolve or change one 
which they ha 1 previously formed. Domat, 
Lois Civ. 1 . 1 , t. 1 , s. 1; Dig. lib. 2,1.14, 
L 1 *, Lib. 1 , t. 1 , 1 . 1 , 4 and 5; 1 Bouv. 
Inst. n. 100. 


Convention, legislation. This term is 
applied to a meeting of the delegates elected 
by the people for other purposes than usual 
legislation. It is mostly used to denote an 
assembly to make or amend the constitution 
of a state, but it sometimes indicates an 
assembly of the delegates of the people to 
nominate officers to bo supported at an 
election. 

CONVERSANT. One who is in the 
habit of being in a particular place, is said 
to be conversant there. Barnes, 162. 

CONVERSION, torts. The unlawful 
turning or applying the personal goods of 
another to the use of the taker, or of some 
other person than the owner; or the un¬ 
lawful destroying or altering their nature 
Bull. N. P. 44; 6 Mass. 20; 14 Pick 
356 ; 3 Brod. & Bing. 2 ; Cro. Eliz. 219 ; 
12 Mod. 519 ; 5 Mass. 104 ; 6 Shepl. 382 ; 
Story, Bailm. § 188, 269, 306 ; 6 Mass. 
422: 2 B. & P. 438; 3 B. & Aid. 702, 
11 M. & W. 363; 8 Taunt. 237 ; 4 Taunt. 
24. 

2 . When a party takes away or wrong¬ 
fully assumes the right to goods which 
belong to another, it will in general be suf¬ 
ficient evidence of a conversion ; but when 
the original taking was lawful, as when tho 
party found the goods, and the detention 
only is illegal, it is absolutely necessary to 
make a demand of the goods, and there 
must be a refusal to deliver them before the 
conversion will be complete. 1 Ch. Pr. 
566 ; 2 Saund. 47 e, note ; 1 Ch. PI. 179 ; 
Bac. Ab. Trover, B ; 1 Com. Dig. 439 ; 3 
Com. Dig. 142 ; 1 Vin. Ab. 236 ; Yelv. 
174, n.; 2 East, R. 405; 6 East, R. 540; 
4 Taunt. 799 ; 5 Bam. & Cr. 146; S. C. 
11 Eng. C. L. Rep. 185 ; 3 Bl. Com. 152; 
3 Bouv. Inst. n. 3522, et seq. The refusal 
by a servant to deliver the goods entrusted 
to him by his master, is not evidence of a 
conversion by his master. 5 Ilill, 455. 

3. The tortious taking of property is, 
of itself, a conversion; 15 John. R. 431 , 
and any intermeddling with it, or any exer¬ 
cise of dominion over it, subversive of the 
dominion of the owner, or the nature of the 
bailment, if it be bailed, is evidence of a 
conversion. 1 Nott & McCord, R. 592 ; 
2 Mass. R. 398 : 1 Har. & John. 519; 7 
John. R. 254 ; 10 John. R. 172 ; 14 John. 
R. 128; Cro. Eliz. 219 ; 2 John. Cas. 411. 
Vide Trover . 

Conversion, in equity . The considering 
of one thing as changed into another ; for 
example, land will be considered as con- 
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verted into money, and treated as such by a 
court of equity, ay hen the owuer has con¬ 
tracted to sell his estate ; in which case, if 
he die before the conveyance, his executors 
and not his heirs will be entitled to the 
money. 2 Yern. 52 ; S. C. 3 Chan. R. 
217 ; 1 Bl. Rep. 129. On the other hand, 
money is converted into land in a variety 
of ways ; as for example, when a man agrees 
to buy land, and dies before he has received 
the conveyance, the money he was to pay 
for it will be considered as converted into 
lands, and descend to the heir. 1 P. Wins. 
176; 2 Yeru. 227 ; 10 Pet. 563 ; Bouv. 
Inst. Index, h. t. 

CONVEYANCE, contracts . The trans¬ 
fer of the title to land by one or more per¬ 
sons to another or others. By the term 
persons is here understood not only natural 
persons but corporations. The instrument 
which conveys the property is also called a 
conveyance. For the several kinds of 
conveyances see Deed. Vide, generally, 
Roberts on Fraud. Conv. passim: 16 Vin. 
Ab. 138 ; Com. Dig. Chancery, 2 T 1; 3 
M2; 4 S 2; Id. Discontinuance, C 3, 4, 
5 ; Id. Guaranty, D ; Id. Pleader, C 37; Id. 
Poiar, C 5 ; Bouv. Inst. Index, h. t. The 
whole of a conveyance, when it consists of 
different parts or instruments, must be taken 
together, and the several parts of it relate 
back to the principal part; 4 Burr. Rep. 
1962 ; as a fine ; 2 Burr. R. 704 ; or a re¬ 
covery ; 2 Burr. Rep. 135. 

2. When there is no express agreement 
to the contrary, the expense of the con¬ 
veyance falls upon the purchaser ; 2 Yes. 
Jr. 155, note; who must prepare and tender 
the conveyance; but see contra, 2 Rand. 
20. The expense of the execution of the 
conveyance is, on the contrary, always borne 
by the vendor. Sugd. Vend. 296 ; contra , 
2 Rand. 20; 2 McLean, 495. Vide 5 Mass. 
R. 472; 3 Mass. 487 ; Eunom. Dial. 2, § 
12 : Voluntary Conveyance . 

Conveyance of vessels. The act of 
congress, approved the 29th July, 1850, 
entitled an act to provide for recording the 
conveyances of vessels and for other pur¬ 
poses, enacts that no bill of sale, mortgage, 
hypothecation or conveyance of any vessel, 
or part of any vessel of the United States, 
shall be valid against any person, other 
than the grantor or mortgagor, his heirs and 
devisees, and persons having actual notice 
thereof, unless such bill of sale, mortgage, 
hypothecation or conveyance be recorded in 
the offtos of the collector of the cos toms, 


where such vessel is registered or enrolled. 
Provided, that the lien by bottomry on any 
vessel, created during her voyage, by a loan 
of money or materials necessary to repair 
or enable such vessel to prosecute a voyage, 
shall not lose its priority or be in any way 
affected by the provisions of . the act. 

Sec. 2 enacts, that the collectors of the 
customs shall record all such bills of sale, 
mortgages, hypothecations or conveyances, 
and also all certificates for discharging and 
cancelling any such conveyances, in a book 
or books to be kipt for that purpose, in 
the order of their reception; noting in 
said book or books, and also on the bill of 
sale, mortgage, hypothecation or convey¬ 
ance, the time when the same was received; 
and shall certify on the hill of sale, mort¬ 
gage, hypothecation or conveyance, or cer¬ 
tificate of discharge or cancellation, the 
number of the book and page where re¬ 
corded ; and shall receive, for so recording 
such instrument of conveyance or certificate 
of discharge, fifty cents. 

Sec. 3 enacts, that the collectors of the 
customs shall keep an index of such records, 
inserting alphabetically the names of the 
vendor or mortgagor, and of the vendee or 
mortgagee, and shall permit said index and 
hooks of records to be inspected during 
office hours, under such reasonable regula¬ 
tions as they may establish ; and shall, when 
required, furnish to any person a certificate 
setting forth the names of the owners of any 
vessel registered or enrolled, the parts or 
proportions owned by each, if inserted in 
the register or enrollment, and also the 
material facts of any existing bill of sale, 
mortgage, hypothecation, or other incum¬ 
brance upon such vessel, recorded since the 
issuing of the last register or enrollment; 
viz. the date, amount of such incumbrance, 
and from and to whom or in whose favor 
made. The collector shall receive for each 
j such certificate one dollar. 

, Sec. 4. By this section it is enacted, that 
the collectors of the customs shall furnish 
certified copies of such records, on the re¬ 
ceipt of fifty cents for each bill of sale, 
mortgage, or other conveyance. 

Sect. 5. This section provides that the 
owner or agent of the owner of any vessel 
of the United States, applying to a collector 
of the customs for a register or enrollment 
of a vessel, shall, in addition to the oath 
now prescribed by law, set forth, in the 
oath of ownership, the part or proportion 
of such vessel belonging to each owner, and 
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the same shall be inserted in the register 
of enrollment; and that all bills of sale of 
vessels registered or enrolled shall set forth 
the part of the vessel owned by each per¬ 
son selling, and the part conveyed to each 
person purchasing. 

CONVEYANCER. One who makes it 
his business to draw deeds of conveyance 
of lands for others. 3 Rouv. Inst. n. 2422. 

2. It is usual also for conveyancers to 
act as brokers for the seller. In these 
cases the conveyancer should examine with 
scrupulous exactness into the title of the 
lands which are conveyed by his agency, 
and, if this be good, to be very cautious 
that the estate be not encumbered. In 
cases of doubt he should invariably pro¬ 
pose to his employer to take the advice of 
his counsel. 

3, Conveyancers also act as brokers for 
the loan of money on real estate, secured 
by mortgage. The same care should be 
observed in these cases. 

CONVICIUM, civil law. The name of a 
species of slander, or, in the meaning of the 
civil law, injury, uttered in public, and 
which charged some one with some act 
contra bonos mores, Vicat, ad verb ; Bac. 
Ab. Slander. 

CONVICT. One who has been con¬ 
demned by a competent court. This term 
is more commonly applied to one who has 
been convicted of a crime or misdemeanor. 
There are various local acts which punish 
the importation of convicts. 

CONVICTION, practice . A condemna¬ 
tion. In its most extensive sense this word 
signifies the giving judgment against a de¬ 
fendant, whether criminal or civil. In a 
more limited sense, it means the judgment 
given against the criminal. And in its 
most restricted sense it is a record of the 
summary proceedings upon any penal statute 
before one or more justices of the peace, 
or other persons duly authorized, in a case 
where the offender has been convicted and 
sentenced: this last is usually termed a 
summary conviction. 

2. As summary convictions have been 
introduced in derogation of the common 
law, and operate to the exclusion of trial 
by jury, the courts have required that the 
strict letter of the statute should be ob¬ 
served ; 1 Burr. Rep. 613; and that the 
magistrates should have been guided by 
rules similar to those adopted by the com¬ 
mon law, in criminal prosecution, and 
founded in natural justice ; unless when the 


statute dispenses with the form of stating 
them. 

3. The general rules in relation to con¬ 
victions are, first, it must be under the 
hand and seal of the magistrate before 
whom it is taken ; secondly, it must be in 
the present tense, but this, perhaps, ought 
to extend only to the judgment ; thirdly, 
it must be certain ; fourthly, although it is 
well to lay the offence to be contra pacem, 
this is not indispensable ; fifthly, a convic 
tion cannot be good in part and bad in 
part. 

4. A conviction usually consists of six 
parts; first, the information ; which should 
contain, 1. The day when it was taken. 
2 . The place where it was taken. 3. The 
name of the informer. 4. The name and style 
of the justice or justices to whom it was given. 

5. The name of the offender. 6. The time of 
committing the offence. 7. The place where 
the offence was committed. 8. An exact 
decription of the offence. 

5. Secondly, the summons. 

6 . Thirdly, the appearance or non- 
appearance of the defendant. 

7. Fourthly, his defence or confessions. 

8 . Fifthly, the evidence. Dougl. 469; 
2 Burr. 1163; 4 Burr. 2064. 

9. Sixthly, the judgment or adjudica¬ 
tion, which should state, 1. That the de¬ 
fendant is convicted. 2. The forfeiture or 
penalty. Vide Bose, on Conviction; Espin- 
asse on Penal Actions ; 4 Dali. 266; 3 
Ycates, 475; 1 Yeates, 471. As to the 
effect of a conviction as evidence in a civil 
case, sec 1 Phil. Ev. 259; 3 Bouv. Inst. 
- 3183. 

CONVOCATION, eccles. law. This word 
literally signifies called together . The as¬ 
sembly of the representatives of the clergy. 
As to the powers of convocations, see Shelf, 
on M. & D. 23. See Court of Convocation . 

CONVOY, mar . law. A naval force 
under the command of an officer appointed 
by government, for the protection of mer¬ 
chant ships and others, during the whole 
voyage, or such part of it as is known to 
require such protection. Marsh. Ins. B. 1, 
c. 9, s. 5; Park. Ins. 388. 

2. Warranties are sometimes inserted 
in policies of insurance that the ship shall 
sail with convoy. To comply with this 
warranty, five things are essential; first, 
the ship must sail with the regular convoy 
appointed by the government; secondly, 
she must sail from the place of rendez¬ 
vous appointed by government • thirdly, the 
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convoy must be for the voyago; fourthly, 
the ship insured must have sailing instruc¬ 
tions ; fifthly, she must depart and con¬ 
tinue with the convoy till the end of the 
voyage, unless separated by necessity. 
Marsh. Ins. B. 1 , c. 9, s. 5. 

CO-OBLIGOR, contracts . One who is 

bound together with one or more others to 

* 

fulfil an obligation. As to what will con¬ 
stitute a joint obligation, see 5 Bin. 199 ; 
Windham's Case, 5 Co. 7 ; 2 Ev. Poth. 63 ; 
Ham. Parties, 29, 20, 24; 1 Saund. 155; 
Saunders, Arguendo and note 2; 5 Co. 18 b, 
19 a, Slingsly’s Case. He may be jointly 
or severally bound. 

2. When obligors are jointly and not 
severally bound to pay a joint debt, they 
must be sued jointly during their joint lives, 
and after the death of some of them, the 
survivors alone can be sued ; each is bound 
to pay the whole debt, having recourse to 
the others for contribution. See 1 Saund. 
291, n. 4; Hardress, 198; 2 Ev. Poth. 
63, 64, 66 . Yet an infant co-obligor need 
not be joined, for his infancy may be replied 
to a plea of non-joinder in abatement. 3 
Esp. 76 ; 5 Esp. 47 ; also, see 5 Bae. Abr. 
163-4 ; 2 Vern. 99; 2 Moss. Rep. 577 ; 1 
Saund. 291 b, n. 2 ; 6 Serg. & R. 265, 
266 ; 1 Caines’ Cases in Err. 122 . 

3. When co-obligors arc severally bound, 
each may be sued separately; and in ease 
of the death of any one of them, his execu¬ 
tors or administrators may be sued. 

4. On payment of the obligation by any 
one of them, when it was for a joint debt, 
the payer is entitled to contribution from 
the other eo-obligors. 

COOL BLOOD. A phrase sometimes 
nsed to signify tranquillity, or calmness ; 
that is, the condition of one who has the 
calm and undisturbed use of his reason. In 
cases of homicide, it frequently becomes 
necessary to ascertain whether the act of 
the person killing was done in cool blood or 
not, in order to ascertain the degree of his 
guilt. Bac. Ab. Murder, B; Kiel. 56; 
Sid. 177 : Lev. 180. Vide Intention; Mur¬ 
der; Manslaughter; Will. 

CO-OPT AT 10 X. A concurring choice. 
Sometimes applied to the act of the mem¬ 
bers of a corporation, in choosing a person 
to supply a vacancy in their body. 

COPARCENERS, estates . Persons on 
whom lands of inheritance descend from 
their ancestor. According to the English 
law, there must be no males; that is not 
the rule in this country. Vide Estates in 


coparcenary , and 4 Kent, Com. 262; 2 
Bouv. Inst. n. 1871—°. 

COPARTNER. One who is a partner 
with one or more other persons; a member 
of a partnership. 

COPARTNERSHIP. This word is fre¬ 
quently used in the sense of partnership, 
(q. v.) 

CO-PLAINTIFF. One who is plaintiff 
in an action with another. 

COPULATIVE TERM. One which is 
placed between two or more others to join 
them together : the word and is frequently 
used for this purpose. For example, a man 
promises to pay another a certain sum of 
money, and to give his note for another 
sum: in this case he must perform both. 

2. But the copulative may sometimes be 
construed into a disjunctive, (q. v.) as, when 
things are copulated which cannot possibly 
be so ; for example, u to die testate and in¬ 
testate.” For examples of construction of 
disjunctive terms, see the cases cited at the 
word Disjunctive , and Ayl. Pand. 55 ; 5 
Com. Dig. 338 ; Bac. Ab. Conditions, P 5; 
Owen, 52 ; Leon. 74; Golds. 71; Roll. 
Ab. 444 ; Cro. Jac. 594. 

COPY. A copy is a true transcript of 
an original writing. 

2 . Copies cannot be given in evidence, 
unless proof is made that the originals, from 
which they arc taken, are lost, or in the 
power of the opposite party; and in the 
latter case, that notice has been given him 
to produce the original. See 12 Vin. Abr. 
97 ; Phil. Ev. Index, h. t.; Poth. Obi. Pt* 
4, c. 1 , art. 3; 3 Bouv. Inst. n. 3055. 

3. To prove a copy of a record, the 
witness must he able to swear that he has 
examined it, line for line, with the original, 
or has examined the copy, while another 
person read the original. 1 Campb. R. 469. 
It is not requisite that the persons examin¬ 
ing should exchange papers, and read them 
alternately. 2 Taunt. R. 470. Vide, gene¬ 
rally, 3 Bouv. Inst. n. 3106—10; 1 Stark. 
R. 183 ; 2 E. C. L. Rep. 183 ; 4 Cainpb. 
372; 2 Burr. 1179; B. N. P.129; 1 Carr. 
& P. 578. An examined copy of the books 
of unincorporated banks are not, per se , 
evidence. 12 S. & R. 256. See 13 S. & R. 
135, 334; 2 N. & McC. 299. 

Copyrioiit. The property which has 
been secured to the author of a book, map, 
chart, or musical composition, print, ent or 
engraving, for a limited time, by the consti¬ 
tution and laws of the United States. Lord 
Mansfield defines copy, or as it is now termed 


314 


COP 


COP 


copyright, as follows : “ I use the word copy 
in the technical sense in which that name or 
term has been used for ages, to signify an 
incorporeal right to the sole printing and 
publishing of something intellectual, commu¬ 
nicated by letters. 4 Burr. 3296 ; Merl. 
Repert. mot Contrefa^on. 

2. This subject will be considered by 
taking a view of, 1. The legislation of the 
United States. 2. Of the persons entitled 
to a copyright. 3. For what it is granted. 
4. Nature of the right. 5. Its duration. 
6. Proceedings to obtain such right. 7. Re¬ 
quisites after the grant. 8. Remedies. 
9. Former grants. 

3. —§ 1. The legislation of the United 
States . The Constitution of the United 
States, art. 1, s. 8, gives power to congress 
“ to promote the progress of science, and 
the useful arts, by securing, for limited 
times, to authors and inventors, the exclu¬ 
sive right to their respective writings and 
discoveries.” In pursuance of this consti¬ 
tutional authority, congress passed the act 
of May 31, 1790; 1 Story’s L. U. S. 94, 
and the act of April 29, 1802, 2 Story’s L. 
U. S. 866, but now repealed by the act of 
February 3, 1831, 4 Shars. Cont. of Story, 
2221, saving, always, such rights as may 
have been obtained in conformity to their 
provision. By this last mentioned act, en¬ 
titled “ An act to amend the several acts 
respecting copyrights,” the subject is now 
regulated. 

4. —§ 2. Of the persons entitled to a 
copyright . Any person or persons, being a 
citizen or citizens of the United States, or 
resident therein, who is the author or au¬ 
thors of any book or books, map, chart, or 
musical composition, or who has designed, 
etched, engraved, worked, or caused to be 
engraved, etched or worked from his own 
design, any print or engraving, and the 
executors, administrators, or legal represen¬ 
tatives of such person or persons. Sect. 1, 
and sect. 8. 

5. —§ 3. For what work the copyright is 
granted . The copyright is granted for any 
book or books, map, chart, or musical com¬ 
position, which may be now, (February 3, 
1831, the date of the act,) made or com- j 
posed, and not printed or published T or shall j 
hereafter be made or composed, or any print 
or engraving, which the author.has invented, 
designed, etched, engraved or worked, or 
caused to be engraved, etched or worked 
from his own design. Sect. 1. 

6. —§ 4. Nature of the right. The per- 


| son or persons to whom a copyright has been 
lawfully granted, have the sole rigiit and 
liberty of printing, reprinting, publishing 
and vending such book or books, map, chart, 
musical composition, print, cut or engraving, 
in whole or in part. Sect. 1. 

7. —§ 5. Duration of the copyright. The 
right extends for the term of twenty-eight 
years from the time of recording the title of 
the book, &c., in the office of the clerk of 
the court, as directed by law. Sect. 1. 

8. But this time may be extended by 
the following provisions of the act. 

9. Sect. 2. If, at the expiration of the 
aforesaid term of years, such author, inven¬ 
tor, designer, engraver, or any of them, 
where the work had been originally com¬ 
posed and made by more than one person, 
be still living, and a citizen or citizens of 
the United States, or resident therein, or 
being dead, shall have left a widow, cr child, 
or children, either or all then living, the 
same exclusive right shall be continued to 
such author, designer, or engraver, or if 
dead, then to such widow and child, or 
children, for the further term of fourteen 
years: Provided , That the title of the work 
so secured shall be a second time recorded, 
and all such other regulations as are herein 
required in regard to original copyrights, be 
complied with in respect to such renewed 
copyright, and that within six months before 
the expiration of the first term. 

10. Sect. 3. In all cases of renewal of 
copyright under this act, such author or 
proprietor shall, within two months from tho 
date of said renewal, cause a copy of the 
record thereof to be published in one or 
more of the newspapers printed in the United 
States, for the space of four weeks. 

11. —Sect. 16. Whenever a copyright 
has been heretofore obtained by an author 
or authors, inventor, designer, or engraver, 
of any book, map, chart, print, cut, or en¬ 
graving, or by a proprietor of the same ; if 
such author or authors, or either of them, 
such inventor, designer, or eDgraver, be 
living at the passage of this act, then, such 
author or authors, or the survivor of them, 
such inventor, engraver, or designer, shall 
continue to have the same exclusive right to 
his book, chart, map, print, cut or engraving, 
with the benefit of each and all the provisions 
of this act, for the security thereof, for such 
additional period of time as will, together 
with the time which shall have elapsed 
from the first entry of such copyright, make 
up the term of twenty-eight years, with the 
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same right to his widow, child, or children, 
to renew the copyright, at the expiration 
thereof, as is provided in relation to copy¬ 
rights originally secured under this act. 
And if such author or authors, inventor, 
designer, or engraver, shall not be living 
at the passage of this act, then, his or their 
heirs, executors and administrators, shall 
be entitled to the like exclusive enjoyment 
of said copyright, with the benefit of each 
and all the provisions of this act for the 
security thereof, for the period of twenty- 
eight years from the first entry of said copy¬ 
right ; with the like privilege of renewal to 
the widow, child, or children, of author or 
authors, desiguer, inventor, or engraver, as 
is provided in relation to copyrights origi¬ 
nally secured under this act. 

12.—§ 6. Proceedings to obtain a copy¬ 
right. No person shall be entitled to the 
benefit of this act, unless he shall, before 
publication, deposit a printed copy of the 
title of such book, or books, map, chart, 
musical composition, print, cut, or engraving, 
in the clerk’s office of the district court of 
the district wherein the author or proprietor 
shall reside, and the clerk of such court is 
hereby directed and required to record the 
same therein forthwith, in a book to be kept 
for that purpose, in the words following 
(giving a copy of the title under the seal of 
the court, to the said author or proprietor, 
whenever he shall require the same:) 

(L District of-to wit: Be it remembered, 

that on the-day of-Anno Domini, 

--A.. B. of the said district, hath deposited 

in this office the title of a book, (map, chart, 
or otherwise, as the case may be,) the title of 
which is in the words following, to wit; (here 
insert the title ;) the right whereof he claims 
as author (or proprietor, as the case may be;) 
in conformity with an act of congress, en¬ 
titled ‘An act to amend the several acts 
respecting copyrights.’ 0. D. clerk of the 
district.” For which record, the clerk 
shall, be entitled to receive, from the person 
claiming such right as aforesaid, fifty cents ; 
and the like sum for every copy, under 
seal, actually given to such person or his 
assigns. The act to establish the Smithsonian 
Institution, for the increase and diffusion 
of knowledge among n*cn, enacts, section 10, 
•that the author or proprietor of any book, 
map, chart, musieal composition, print, cut, 
or engraving, for which a copyright shall 
be secured under the existing acts of con¬ 
gress, or those which shall hereafter be 
enacted respecting copyrights, shall, within 


three months from the publication of said 
book, etc., deliver or cause to be delivered, 
one copy of the same to the librarian of the 
Smithsonian Institution, and one copy to the 
librarian of Congress Library, for the use 
of the said libraries. 

13. —§ 7. Requisites after the. grant . 
No person shall be entitled to the benefit of 
this act, unless lie shall give information of 
copyright being secured, by causing to be 
inserted, in the several copies of each and 
every edition published during the terra 
secured, on the title page, or the page im¬ 
mediately following, if it be a book, or, if a 
map, chart, musical composition, print, cut, 
or engraving, by causing to be impressed on 
the face thereof, or if a volume of maps, 
charts, music or engravings, upon the title 
or frontispiece thereof, the following words, 
viz : « Entered according to act of congress, 

in the year-by A. B., in the clerk’s 

office of the district court of-” (as the 

case may be.) 

14. The author or proprietor of any such 
book, map, chart, musical composition, print, 
cut, or engraving, shall, within three months 
from the publication of said book, map, 
chart, musical composition, print, cut, or 
engraving, deliver or cause to be delivered 
a copy of the same to the clerk of said 
district. And it shall be the duty of the 
clerk of each district court, at least once in 
every year, to transmit a certified list of all 
such records of copyright, including the 
titles so recorded, and the date of record, 
and also all the several copies of books or 
other works deposited in his office, according 
to this act, to the secretary of state, to be 
preserved in his office. 

15. —§ 8 .The remedies may be considered 
with regard, 1. To the penalties which may 
be incurred. 2. The issue in actions undei 
this act. 3. Tbe costs. 4. The limitation. 

16. —1. The penalties imposed by this 
act relate, first, to the violation of the copy¬ 
right of books; secondly, the violation of 
the copyright of prints, cuts or engravings, 
maps, charts, or musical compositions; 
thirdly, the printing or publishing of any 
manuscripts without the consent of the 
author or legal proprietor; fourthly, for 
inserting in any book, &c., that the copy¬ 
right has been secured contrary to truth. 

17. — First . If any other person or per¬ 
sons, from and after recording the title of 
any book or books, according to this act, 
shall, within the term or terms herein 
limited, print, publish, or import, or cause 
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to be printed, published, or imported, any 
copy of such book or books, without the 
consent of the person legally entitled to the 
copyright thereof, first had and obtained in 
Writing, signed in presence of two or more 
credible witnesses, or shall, knowing the 
name to be so printed or imported, publish, 
sell, or expose to sale, or cause to be pub¬ 
lished, sold, or exposed to sale, any copy 
of such book, without such consent in 
writing, then such offender shall forfeit 
every copy of such book to the person legal¬ 
ly, at the time, entitled to the copyright 
thereof; and shall also forfeit and pay fifty 
cents for every such sheet which may be found 
in his possession, either printed or printing, 
published, imported, or exposed to sale, 
contrary to the intent of this act; the one 
moiety thereof to such legal owner of the 
copyright as aforesaid, and the other to the 
use of the United States: to be recovered 
by action of debt in any court having com¬ 
petent jurisdiction thereof. 

18.— Secondly . If any person or persons, 
after the recording the title of any print, 
cut or engraving, map, chart, or musical 
composition, according to the provisions of 
this act, shall, within the term or terms 
limited by this act, engrave, etch, or work, 
sell, or copy, or cause to be engraved, 
etched, woijced, or sold, or copied, either on 
the whole, or by varying, adding to, or 
diminishing the main design, with intent to 
evade the law, or shall print or import for 
gale, or cause to be printed or imported for 
sale, any such map, chart, musical composi¬ 
tion, print, cut, or engraving, or any parts 
thereof, without the consent of the proprietor 
or proprietors of the copyright thereof, first 
obtained in writing, signed in the presence 
of two credible witnesses ; or, knowing the 
same to be so printed or imported, without 
such consent, shall publish, sell, or expose 
to sale, or in any manner dispose of any 
such map, chart, musical composition, en¬ 
graving, cut, or print, without such consent, 
as aforesaid ; then such offender or offenders 
shall forfeit the plate or plates on which 
such map, chart, musical composition, en¬ 
graving, cut, or print, shall be copied, and 
also all and every sheet thereof so copied or 
printed, as aforesaid, to the proprietor or 
proprietors of the copyright thereof; and 
shall further forfeit one dollar for every 
sheet of such map, chart, musical composi¬ 
tion, print, cut,- or engraving, which may be 
found in his or their possession, printed or 
published, or exposed to sale, oontrary to 


the true intent and meaning of thi* M)t ; 
the one moiety thereof to the proprietor or 
proprietors, and the other moiety to the u>c 
of the United States, to be recovered in any 
court having competent jurisdiction thereof. 

19. Nothing in this act shall be con¬ 
strued to extend to prohibit the importation 
or vending, printing or publishing, of any 
map, chart, book, musical composition, print, 
or engraving, written, composed, or made 
by any person not being a citizen of the 
United States, nor resident within the juris¬ 
diction thereof. 

20. — Thirdly . Any person or persons, 
who shall print or publish any manuscript 
whatever, without the consent of the author 
or legal proprietor first obtained as aforesaid, 
(if such author or proprietor be a citizen 
of the United States, or resident therein,) 
shall be liable to suffer and pay to the au¬ 
thor or proprietor all damages occasioned 
by such injury, to be recovered by a special 
action on the case founded upon this act, in 
any court having cognizance thereof; and 
the several courts of the United States em¬ 
powered to grant injunctions to prevent 
the violation of the rights of authors and 
inventors, are hereby empowered to grant 
injunctions, in like manner, according to the 
principles of equity, to restrain such publi¬ 
cation of any manuscript, as aforesaid. 

21. — Fourthly. If any person or persons, 
from and after the passing of this act, shall 
print or publish any book, map, chart, mu¬ 
sical composition, print, cut, or engraving, 
not. having legally acquired the copyright 
thereof, and shall insert or impress that the 
same hath been entered according to act of 
congress, or words purporting the same, 
every person so offending shall forfeit and 
pay one hundred dollars; one moiety thereof 
to the person who shall sue for the same, and 
the other to the use of the United States, 
to be recovered by action of debt, in any 
court of record having cognizance thereof. 

22. —2. The issue. If any person or 
persons shall be sued or prosecuted, for 
any matter, act or thing done under or by 
virtue of this act, he or they may plead the 
general issue, and give the special matter 
in evidence. 

23. —3. The costs. In all recoveries 
under this act, either for damages, for-* 
feitures, or penalties, full costs shall be 
allowed thereon, anything in any former 
act to the contrary notwithstanding. 

24. —4. The limitation of actions is regu¬ 
lated as follows. No action or prosecution 
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shall be maintained in any case of forfeiture 
or penalty under this act, unless the same 
shall have been commenced within two years 
after the cause of action shall have arisen. 

2S—* 9. Former grants. All and seve¬ 
ral the provisions of this act, intended for 
the protection and security of copyrights, 
and providing remedies, penalties, and for¬ 
feitures in case of violation thereof, shall 
be held and construed to extend to the 
benefit of the legal proprietor or proprietors 
of each and every copyright heretofore ob¬ 
tained, according to law, during the term 
thereof, in the same manner as if such copy¬ 
right had beeu entered and secured accord¬ 
ing to the directions of this act. And by 
the 16th section it is provided that this act 
shall not extend to any copyright hereto¬ 
fore secured, the term of which has already 
expired. 

26. Copyrights are secured in most 
countries of Europe. 

In Great Britain, an author has a copy¬ 
right in his work absolutely for twenty-eight 
years, and if he be living at the end of that 
period, for the residue of his life. 

In France, the copyright of an author 
extends to twenty years after his death. 

In most, if not in all the German states, 
it is perpetual; it extends only over the 
state in which it is granted. 

In Russia, the right of an author or trans¬ 
lator continues during his life, and his heirs 
enjoy the privilege twenty-five years after¬ 
wards. No manuscript or printed work of 
an author can be sold for his debts. 2 Am. 
Jur. 253, 4. Vide, generally, 2 Am. JuE 
248 ; 10 Am. Jur. 62 ; 1 Law Intell. 66 ; 
and the articles Literary property; Manu¬ 
script . 

COPYHOLD, estate in the English law . 
A copyhold estate is a parcel of a manor, 
held at the will of the lord, according to 
the custom of the manor, by a grant from 
the lori, and admittance of the tenant, 
entered on the rolls of the manor court. 
Cruise, Dig. t. 10, c. 1, s. 3. Vide Ch. Pr. 
Index, h. t. 

CORAM. In the presence of; before. 
Cm am nobis , before us ; coram vobis , before 
you ; coram non judice , is said of those acts 
of a court which has no jurisdiction, either 
over the person, the cause, or the process. 
1 Cod. 40. Such acts have no validity. 
Where a thing is required to be done before 
a particular person, it would not be con¬ 
sidered as done before him, if he were 
asleep or non compos. Vide Dig. 4, 8, 27, 


5 ; Dane’s Ab. Index, h. t.; 5 Harr. & 
John. 42 ; 8 Cranch, 9; Paine’s 11. 55 ; 
Bouv. Inst. Index, h. t. 

CORD, measures . A cord of wood must, 
when the wood is piled close, measure eight 
feet by four, and the wood must be four 
feet long. There are various local regula¬ 
tions in our principal cities as to the man¬ 
ner in which wood shall be measured and 
sold. 

CORN. In its most comprehensive sense, 
this term signifies every sort of grain, as 
well as peas and beans ; this is its meaning 
in the memorandum usually contained in 
policies of insurance. But it does not in¬ 
clude rice. Park. Ins. 112; Marsh. Ins. 
223, note ; Stev. on Av. part 4, art. 2 ; 
Ben. on Av. ch. 10; 1 Marsh. Ins. 223; 
Park on Ins. 112 ; Wesk. Ins. 145. Vide 
Com. Dig. Biens, G 1. 

CORN AGE. The name of a species of 
tenure in England. The tenant by cornage 
was bound to blow a horn for the sake of 
alarming the country on the approach of an 
enemy. Bac. Ab. Tenure, N. 

CORNET. A commissioned officer in a 
regiment of cavalry. 

CORODY, incorporeal hereditaments. An 
allowance of meat, drink, money, clothing, 
lodging, and such like necessaries for suste¬ 
nance. 1 Bl. Com. 282 ; 1 Ch. Pr. 225. 

CORONER. An officer whose principal 
duty it is to hold an inquisition, with the 
assistance of a jury, over the body of any 
person who may have come to a violent 
death, or who has died in prison. It is his 
duty also, in case of the death of the sheriff, 
or when a vacancy happens in that office, to 
serve all the writs and process which the 
sheriff is usually bound to serve. The chief 
justice of the King’s Bench is the sovereign 
or chief coroner of all England, although it 
is notTo be understood that he performs the 
active duties of that office in anyone county. 
4 Rep. 57, b. Vide Bac. Ab. h. t.; 6 Vin. 
Ab. 242; 3 Com. Dig. 242 ; 5 Com. Dig. 
212; and the articles Death; Inquisition. 

2. The duties of the coroner are of the 
greatest consequence to society, both for 
the purpose of bringing to punish incut mur¬ 
derers and other offenders against the lives 
of the citizens, and of protecting innocent 
persons from criminal accusations. His 
office, it is to be regretted, is regarded with 
too much indifference. This officer should 
be properly acquainted with the medical 
and legal knowledge so absolutely indis¬ 
pensable in the faithful discharge of his 
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office. It not unfrcquently happens that the 
public mind is deeply impressed with the 
guilt of the accused, and when probably he 
is guilty, and yet the imperfections of the 
early examinations leave no alternative to 
the jury but to acquit. It is proper in most 
cases to procure the examination to be made 
by a physician, and in some cases, it is his 
duty. 4 Car. & P. 571. 

CORPORAL. An epithet for anything 
belonging to the body, as, corporal punish¬ 
ment, for punishment inflicted on the person 
of the criminal; corporal oath, which is an 
oath by the party who takes it being obliged 
to lay his hand on the Bible. 

Corporal, in the army . A non-commis¬ 
sioned officer in a battalion of infantry. 

Corporal touch. It was once decided 
that before a seller of personal property 
could be said to have stopped it in transitu, 
so as to regain the possession of it, it was 
necessary that it should come to his corporal 
touch. 3 T. R. 466 ; 5 East, 184. But 
the contrary is now settled. These words 
were used merely as a figurative expression. 
r> T. R. 464; 5 East, 184. 

CORPORATION. An aggregate cor¬ 
poration is an ideal body, created by law, 
composed of individuals united under a com¬ 
mon name, the members of which succeed 
each other, so that the body continues the 
same, notwithstanding the changes of the 
individuals who compose it, and which for 
certain purposes is considered as a natural 
person. Browne’s Civ. Law, 99; Civ. Code 
of Lo. art. 418 ; 2 Kent’s Com. 215. Mr. 
Kyd, (Corpor. vol. 1, p. 13,) defines a cor¬ 
poration as follows: “ A corporation, or 
body politic, or body incorporate, is a col¬ 
lection of many individuals united in one 
body, under a special denomination, having 
perpetual succession under an artificial form, 
and vested by the policy of the law, with a 
capacity of acting in several respects as an 
individual, particularly of taking and grant¬ 
ing property, contracting obligations, nnd of 
suing and being sued; of enjoying privileges 
and immunities in common, and of exer¬ 
cising a variety of political rights, more or 
less extensive, according to the design of 
its institution, or the powers conferred upon 
it, either at the time of its creation, or at 
any subsequent period of its existence.” 
In the case of Dartmouth College against 
Woodward, 4 Wheat. Rep. 626, Chief Jus¬ 
tice Marshall describes a corporation to be 
u an artificial being, invisible, intangible, 
and existing only in contemplation of law* 


Being the mere creature of law,” continues 
the judge, “ it possesses only those proper¬ 
ties which the charter of its creation confers 
upon it, either expressly or as incidental to 
its very existence. These are such as arc 
supposed best calculated to effect the object 
for which it was created. Among the most 
important are immortality, and if the ex¬ 
pression may be allowed, individuality ; pro¬ 
perties by which a perpetual succession of 
many persons are considered as the same, 
and may act as the single individual. They 
enable a corporation to manage its own 
affairs, and to hold property without the 
perplexing intricacies, the hazardous and 
endless necessity of perpetual conveyance 
for the purpose of transmitting it from hand 
to hand. It is chiefly for the purpose of 
clothing bodies of men, in succession, with 
these qualities and capacities, that corpora¬ 
tions were invented, and are in use.” See 
2 Bl. Com. 37. 

2. The words corporation and incorpo¬ 
ration are frequently confounded, particu¬ 
larly in the old books. The distinction 
between them is, however, obvious ; the one 
is the institution itself, the other the act by 
which the institution is created. 

3. Corporations are divided into public 
and private. 

4. Public corporations, which are also 
called political, and 'sometimes municipal 
corporations, are those which have for their 
object the government of a portion of the 
state; Civil Code of Lo. art. 420; and 
although in such case it involves some pri¬ 
vate interests, yet, as it is endowed with a 
portion of political power, the term public 
has been deemed appropriate. 

5. Another class of public corporations 
are those which are founded for public, 
though not for political or municipal pur¬ 
poses, and the whole interest in which be¬ 
longs to. the government. The Bank of 
Philadelphia, for example, if the whole 
stock belonged exclusively to the govern¬ 
ment, would be a public corporation ; but 
inasmuch as there are other owners of the 
stock, it is a private corporation. Domat’s 
Civil Law, 452; 4 Wheat. R. 668; 9 
Wheat. R. 907; 3 M’Cord’s R. 377; 1 
Hawk’s R, 36 ; 2 Kent’s Com. 222. 

6. Nations or states, are denominated 
by publicists, bodies politic, and are said to 
have their affairs and interests, and to de¬ 
liberate and resolve, in common. They 
thus become as moral persons, having an 
understanding and will peculiar to them- 
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selves, and are susceptible of obligations 
and laws. Vattel, 40. In this extensive 
sense the United States may be termed a 
corporation ; and so may each state singly. 
Per Iredell, J. 8 Pall. 447. 

7. Private corporations. In the popu¬ 
lar meaning of the term, nearly every cor¬ 
poration is public, inasmuch as they are 
created for the public benefit; but if the 
whole interest does not belong to the gov¬ 
ernment, or if the corporation is not created 
for the administration of political or muni¬ 
cipal power, the corporation is private. A 
bank, for instance, may be created by the 
government for its own uses; but if the 
stock is owned by private persons, it is a 
private corporation, although it is created 
by the government, and its operations par¬ 
take of a private nature. 9 Wheat. R. 907. 
The rule is the same in the case of canal, 
bridge, turnpike, insurance companies, and 
the like. Charitable or literary corpora¬ 
tions, founded by private benefaction, are 
in point of law private corporations, though 
dedicated to public charity, or for the gene¬ 
ral promotion of learning. Ang. & Ames 
on Corp. 22. 

8. Private corporations are divided into 
ecclesiastical and lay. 

9. Ecclesiastical corporations, in the 
United States, are commonly called reli¬ 
gious corporations; they are created to 
enable religious societies to manage with 
more facility and advantage, the temporali¬ 
ties belonging to the church or congre¬ 
gation. 

10. Lay corporations are divided into 
civil and eleemosynary. Civil corporations 
are created for an infinite variety of tempo¬ 
ral purposes, such as affording facilities for 
obtaining loans of money ; the making of 
canals, turnpike roads, and the like. And 
also such as are established for the advance¬ 
ment of learning. 1 Bl. Com. 471. 

11. Eleemosynary corporations are such 
as arc instituted upon a principle of charity, 
their object being the perpetual distribution 
of the bounty of the founder of them, to 
such persons as he has directed. Of this 
kind are hospitals for the relief of the im¬ 
potent, indigent and sick, or deaf and 
dumb. 1 Kyd on Corp. 26 ; 4 Conn. R. 
272 : Angell & A. on Corp. 26. 

12. Corporations, considered in another 
point of view, are either sole or aggregate. 

13. A sole corporation, as its name im¬ 
plies, consists of only one person, to whom 
aad his successors belongs that legal per¬ 


petuity, the enjoyment of whicn is denied 
to all natural persons. 1 Black. Com. 469. 
Those corporations are not common in the 
United States. In those states, however, 
where the religious establishment of the 
church of England was adopted, when they 
were colonies, together with the common 
law on that subject, the minister of the 
parish was seised of the freehold, as persona 
ecclcsise, in the same manner as in Eng¬ 
land ; and the right of his successors to the 
freehold being thus established was not 
destroyed by the abolition of the regal gov¬ 
ernment, nor can it be divested even by an 
act of the state legislature. 9 Cranch, 328. 

14. A sole corporation cannot take per¬ 
sonal property in succession ; its corporate 
capacity of taking property is confined 
altogether to real estate. 9 Cranch, 43. 

15. An aggregate corporation consists 
of several persons, who are united in one 
society, which is continued by a succession 
of members. Of this kind are the mayor 
or commonalty of a city ; the heads and fel¬ 
lows of a college ; the members of trading 
companies, and the like. 1 Kyd on Corp. 
76; 2 Kent’s Com. 221 ; Ang. & A. on 
Corp. 20. See, generally, Bouv. Inst. Index, 
h. t. 

CORPORATOR. One who is a mem¬ 
ber of a corporation. 

2. In general, a corporator is entitled to 
enjoy all the benefits and rights which be¬ 
long to any other member of the corpora¬ 
tion as such. But in some corporations, 
where the rights arc of a pecuniary nature, 
each corporator is entitled to those rights 
in proportion to his interest; he will there¬ 
fore be entitled to vote only in proportion 
to the amount of his stock, and be entitled 
to dividends in the same proportion. 

3. A corporator is not in general liable 
personally for any act of the corporation, 
unless he has been made so by the charter 
creating the corporation. 

CORPOREAL PROPERTY, civil law . 
That which consists of such subjects as are 
palpable. In the common law, the term to 
signify the same thing is property in posses¬ 
sion . It differs from incorporeal property , 
(q. v.) which consists of choses in action 
and easements, as a right of way, and the 
like. 

, CORPSE. The dead body (q. v.) of a 
human being. Russ. & Ry. 306, n.; 2 T. 
R. 733 ; 1 Leach, 497; 16 Eng. Com. L. 
Rep. 413 ; 8 Pick. 370 , Dig. 47,12, 3, 7 : 
Id. 11, 7, 38 ; Code, 3, 44, 1. 
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2. As a corpse is considered as nullius 
bonis , or the property of no one, it follows 
that stealing it, is not, at common law, a 
larceny. 3 Inst. 203. 

CORPUS. A Latin word, which signi¬ 
fies body ; as, corpus delicti , the body of 
the offence, the essence of the crime ; corpus 
juris canonis , the body of the canon law ; 
corpus juris civilis y the body of the civil 
law. 

Corpus comitatus. The body of the 
county; the inhabitants or citizens of a 
whole county, used in contradistinction to a 
part of a county, or a part of its citizens. 
See 5 Mason, R. 290. 

Corpus juris civilis. The body of the 
civil law. This is the name given to a col¬ 
lection of the civil law, consisting of Jus¬ 
tinian’s Institutes, the Pandects or Digest, 
the Code, and the Novels. 

Corpus cum causa, practice . The writ 
of habeas corpus cum causa (q. v.) is a writ 
commanding the person to whom it is di¬ 
rected, to have the body , together with the 
cause for which he is committed, before the 
court or judge issuing the same. 

Corpus delicti. The body of the of¬ 
fence ; the essence of the crime. 

2. It is a general rule not to convict 
unless the corpus delicti can be established, 
that is, until the dead body has been found. 
Best on Pres. § 201 ; 1 Stark. Ev. 575. 
See 6 C. & P. 176 ; 2 Hale, P. C. 290. 
Instances have occurred of a person being 
convicted of having killed another, who, 
after the supposed criminal has been put to 
death for the supposed offence, has made 
his appearance alive. The wisdom of the 
rule is apparent; but it has been questioned 
whether, in extreme cases, it may not be 
competent to prove the basis of the corpus 
delicti by presumptive evidence. 3 Benth. 
Jud. Ev. 234; Wills on Ciroum. Ev. 105 ; 
Best on Pres. § 204. See Death . 

Corpus juris canontci. The body of 
the canon law. A compilation of the canon 
law bears this name. See Law y canon . 

CORRECTION, punishment . Chastise¬ 
ment by one having authority, of a person 
who has committed some offence, for the 
purpose of bringing him to legal subjection. 

2. It is chiefly exercised in a parental 
manner, by parents, or those who are placed 
in loco parentis. A parent may therefore 
justify the correction of the child eitlier 
corporally or by confinement; and a school¬ 
master, under whose care and instruction a 
parent has placed his child, may equally 


justify similar correction ; but the correction 
in both cases must be moderate, and in a 
proper manner. Com. Dig. Pleader, 3 M 
19 ; Hawk. c. 60, s. 23, and c. 62, s. 2; 
c. 29, s. 5. 

3. The master of an apprentice, for 
disobedience, may correct him moderately ; 

1 Bam. & Cres. 469; Cro. Car. 179; 

2 Show. 289; 10 Mart. Lo. R. 38 ; but ho 
cannot delegate the authority to another. 
9 Co. 96. 

4. A master has no right to correct his 
servants who are not apprentices. 

5. Soldiers are liable to moderate cor¬ 
rection from their superiors. For the sake 
of maintaining their discipline on board of 
the navy, the captain of a vessel, eitlier be¬ 
longing to the United States, or to private 
individuals, may inflict moderate correction 
on a sailor for disobedience or disorderly 
conduct. Abbott on Shipp. 160 ; 1 Ch. Pr. 
73 ; 14 John. R. 119 ; 15 Mass. 365 ; 1 
Bay, 3 j Bee, 161 ; 1 Pet. Adm. Dec. 168 ; 
Molloy, 209; 1 Ware’s R. 83. Such has 
been the general rule. But by a proviso to 
an act of congress, approved the 28th of 
September, 1850, flogging in the navy 
and on board vessels of commerce was 
abolished. 

6. Any excess of correction by the pa¬ 
rent, master, officer, or captain, may render 
the party guilty of an assault and battery, 
and liable to all its consequences. In some 
prisons, the keepers have the right to cor¬ 
rect the prisoners. 

CORREGIDOR, Spanish law . A 
magistrate who took cognizance of various 
misdemeanors, and of civil matters. 2 
White’s Coll. 53. 

CORRELATIVE. This term is used to 
designate those things, one of which cannot 
exist without another ; for example, father 
and child ; mountain and valley, &c. Law, 
obligation, right, and duty, are therefore 
correlative to each other. 

CORRESPONDENCE. The letters 
written by one to another, and the answers 
thereto, make what is called the correspon¬ 
dence of the parties. 

2. In general, the correspondence of 
the parties contains the best evidence of the 
faets to which it relates. See Leiter y conr 
tracts; Proposal . 

3. When an offer to contract is made by 
letter, it must be accepted unconditionally ; 
for if the precise terms are changed, even 
in the slightest degree, there is no contract. 
1 Bout. Inst. n. 904. See, as to the power 
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of revoking an offer made by letter, 1 Bouv. 
Inst. n. 933. 

CORRUPTION. An act done with an 
intent to give some advantage inconsistent 
with official duty and the rights of others. 
It includes bribery, but is more comprehen¬ 
sive ; because au act may be corruptly done, 
though the advantage to be derived from it 
be not offered by another. Merl. Rep. 
h. t. 

2. By corruption, sometimes, is under¬ 
stood something against law; as, a contract 
by which the borrower agreed to pay the 
lender usurious interest. It is said, in such 
case, that it was corruptly agreed, &c. 

Corruption of blood, English crim . 
law . The incapacity to inherit, or pass an 
inheritance, in consequence of an attainder 
to which the party lias been subject. 

2. When this consequence flows from an 
attainder, the party is stripped of all honors 
and dignities he possessed, and becomes 
ignoble. 

3. The Constitution of the United States, 
Amendm. art. 5, provides, that “ no person 
shall be held to answer for a capital, or 
otherwise infamous crime, unless on a pre¬ 
sentment or indictment of a grand jury, ex¬ 
cept in cases arising in the land or naval 
forces, or in the militia, when in actual ser¬ 
vice in time of war or public dangerand 
by art. 3, s. 3, n. 2, it is declared that “ no 
attainder of treason shall work corruption 
of blood, or forfeiture, except during the 
life of the person attainted.” 

4. The Constitution of Pennsylvania, 

art. 9, s. 19, directs that “ no attainder 
shall work corruption of blood.” 3 Cruise, 
240, 378 to 381, 473 ; 1 Cruise, 52; 1 
Chit. Cr. Law, 740 ; 4 Bl. Com. 388. ’ 

CORSNED, ancient Eng . law. This 
was a piece of accursed bread, which a per¬ 
son accused of a crime swallowed to test his 
innocence. It was supposed that, if he was 
guilty, it would choke him. 

CORTES. The name of the legislative 
assemblies of Spain and Portugal. 

COSLNAGrE, torts . Deceit, fraud: that 
kind of circumvention and wrong, which 
has no other specific name. Vide Ayl. 
Pand. 103 ; Dane’s Ab. Index, h. t. 

COSMOPOLITE. A citizen of the 
world ; one who has no fixed residence. 
Yide Citizen . 

COSTS, practice . The expenses of a suit 
or action which may be recovered by law 
from the losing party. 

2. At common law, neither the plaintiff 

Vol. I.—W 


nor the defendant could recover costs eo 
nomine; but in all actions in which damages 
were recoverable, the plaintiff, in effect, re¬ 
covered his eosts when he obtained a ver¬ 
dict, for the jury always computed them in 
the damages. When the defendant ob¬ 
tained a verdict, or the plaintiff became 
non-suit, the former was wholly without 
remedy for any expenses he had incurred. 
It is true, the plaintiff was amerced pro 
fatso clamore suo , but the amercement w T as 
given to the king. Hull on Costs, 2 ; 2 
Arch. Pr. 281. 

3. This defect was afterwards corrected 
by the statute of Gloucester, 6 Ed. I, c. 1, 
by which it is enacted that “ the demandant 
in assise of novel disseisin, in writs of mort 
d'ancestor, cosinage y axel and besail , shall 
have damages. And the demandant shall 
have the costs of the writ purchased, to¬ 
gether with damages, and this act shall hold 
place in all cases where the party recovers 
damages , and every person shall render 
damages where land is recovered against 
him upon his ow r n intrusion, or his own act.” 
About forty-six years after the passing of 
this statute, costs were for the first time 
allowed in France, by an ordinance of 
Charles le Bel, (January, 13244 See 
Hardw. Cas. 356 ; 2 Inst. 283, 288 ; 2 
Loisel, Coutumcs, 328-9. 

4. The statute of Gloucester has been 
adopted, substantially, in all the United 
States. Though it speaks of the eosts of 
the writ only, it has, by construction, been 
extended to the costs of the suit generally. 
The costs which are recovered under it are 
such as shall be allowed by the master or 
prothonotary upon taxation, and not those 
expenses which the plaintiff may have in 
curred for himself, or the extraordinary fees 
he may have paid counsel, or for the loss 
of his time. 2 Sell. Pr. 429. 

5. Costs are single, when the party re 
ceives the same amount he has expended, to 
be ascertained by taxation; double, vide 
Double costs; and treble, vide Treble costs . 

Yide, generally, Bouv. Inst. Index, h. t.; 
Hullock on Costs; Sayer’s Law of Costs, 
Tidd’s Pr. c.40 ; 2 Sell. Pr. c. 19 ; Archb. 
Pr. Index, h. t.; Bac. Ab. h. t.; Coin. Dig. 
h. t.; 6 Vin. Ab. 321; Grah. Pr. c. 23; 
Chit. Pr. h. t.; 1 Salk. 207; 1 Supp. to 
Ves. jr. 109 ; Amer. Dig. h. t.; Dane’s Ab. 
h. t.; Harr. Dig. h. t. As to the liability 
of executors and administrators for costs, see 

1 Chit. R. 628, note; 18 E. C. L. R. 185 *. 

2 Bay’s R. 166, 399 5 1 Wash. R. 138 5 2 
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Hon. & Munf. 361, 369; 4 John. R. 190; 
8 John. 11. 389 ; 2 John. Ca. 209. As to 
costs in actions qui tam , see Esp. on Pen. 
Act. 154 to 165. 

COTTAGE, estates . A small dwelling- 
house. Sec 1 Tho. Co. Litt. 216; Sheph. 
Touchst. 94; 2 Bouv. Inst. n. 157J, note. 

2. The grant of a cottage, it* is said, 
passes a small dwelling-house, which has no 
land belonging to it. Shep. To. 94. 

COUCIIANT. Lying down. Animals 
arc said to have been levant and couckant , 
when they have been upon another person’s 
land, damage feasant, one night at least. 
3 Bl. Com. 9. 

COUNCIL, legislation . This word sig¬ 
nifies an assembly. 

2. It was used among the Romans to 
express the meeting of only a part of the 
people, and that the most respectable, in 
opposition to the assemblies of the whole 
people. 

3. It is now usually applied to the 
legislative bodies of cities and boroughs. 

4. In some states, as in Massachusetts, 
a body of men called the council, are elected, 
whose duties are to advise the governor in 
the executive part of the government. Const, 
of Mass, part 2, c. 2, s. 3, art. 1 and 2. 
See 14 Mass. 470; 3 Pick. 517; 4 Pick. 
25; 19 John. R. 58. In England, the 
king’s council are the king’s judges of his 
courts of justice. 3 Inst. 125 ; 1 Bl. Com. 
229. 

COUNSEL. Advice given to another as 
to what he ought to do or not to do. 

2. To counsel another to do an unlaw¬ 
ful act, is to become accessory to it, if it 
be a felony, or principal, if it be treason, or 
a misdemeanor. By the term counsel is 
also understood counsellor at law. Vide 
To open; Opening . 

Counsel, an officer of court. One who 
undertakes to conduct suits and actions in 
court. The same as counsellor. 

Counsel, practice , crirn. law. In the 
oath of the grand jurors, there is a provision 
requiring them to keep secret “ the com¬ 
monwealth’s counsel, their fellows, and their 
own.” In this sense, this word is synony¬ 
mous with knowledge; therefore, all the 
knowledge acquired by grand jurors, in con¬ 
sequence of their office, cither from the offi¬ 
cers of the commonwealth, from their fellow- 
jurors, or which they have obtained in any 
manner, in relation to cases which come 
officially before them, must be kept secret. 
See Grand Jury. 


COUNSELLOR, government. A conn 
sellor is a member of a council. In some 
of the states the executive power is vested 
in a governor, or a governor and lieutenant 
governor, and council. The members of 
such council arc called counsellors. Sec the 
names of the several states. 

Counsellor at law, offices. An officer 
in the supreme court of the United States, 
and in some other courts, who is employed 
by a party in a cause, to conduct the same 
on its trial on his behalf. lie differs from 
an attorney at law. (q. v.) 

2. In the supreme court of the United 
States, the two degrees of attorney and 
counsel are kept separate, and no person is 
permitted to practise both. It is the duty 
of the counsel to draft or review and correct 
the special pleadings, to manage the cause 
on trial, and, during the whole course of the 
suit, to apply established principles of law 
to the exigencies of the case. 1 Kent, Com. 
307. 

3. Generally in the other courts of the 
United States, as well as in the courts of 
Pennsylvania, the same person performs the 
duty of counsellor and attorney at law. 

4. In giving their advice to their clients, 
counsel and others, professional men have 
duties to perform to their clients, to the 
public, and to themselves. In such eases 
they have thrown upon them something 
which they owe to the fair administration 
of justice, as well as to the private interests 
of their employers. The interests pro¬ 
pounded for them ought, in their own ap¬ 
prehension, to be just, or at least fairly 
disputable; and when such interests arc 
propounded, they ought not to be pursued 
per fas et nefas. 1 Hagg. R. 222. 

5. A counsellor is not a hired person, 
but a mandatory; he does not render his 
services for a price, but an honorarium, 
which may in some degree recompense his 
care, is his reward. Doubtless, he is 
not indifferent to this remuneration, but 
nobler motives influence his conduct. Fol¬ 
low him in his study when he examines his 
cause, and in court on the trial; sec him 
identify himself with the idea of his client, 
and observe the excitement he feels on his 
account; proud w r hen he is conqueror, dis¬ 
couraged, sorrowful, if vanquished ; see his 
whole soul devoted to the cause he has un¬ 
dertaken, and which he believes to be just, 
then you perceive the elevated man, en¬ 
nobled by the spirit of his profession, full 
of sympathy for his cause and his client. 
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lie may receive a reward for his services, 
but such things cannot be paid for with 
money. No treasures can purchase the syni¬ 
nth v and devoted ness of a noble mind to 
onefit humanity ; these things are given, 
not sold. Sec Honorarium. 

0. Ridley says, that the law has ap¬ 
pointed no stipend to philosophers and law¬ 
yers, not because they arc not reverend ser¬ 
vices and worthy of reward or stipend, but 
because either of them arc most honorable 
professions, whose worthiness is not to be 
valued or dishonored by money. \et, in 
these cases, many things are honestly taken, 
which are not honestly asked, and the judge 
may, according to the quality of the cause, 
and the skill of the advocate, and the cus¬ 
tom of the court, and the worth of the mat¬ 
ter that is in hand, appoint them a fee 
answerable to their place. View of the 
Civil and Eccles. Law, 38, 39. 

COUNT, pleading. This word, derived 
from the French conte , a narrative, is in 
our old law books used synonymously with 
declaration ; but practice has introduced 
the following distinction : when the plain¬ 
tiff's complaint embraces only a single cause 
of action, and he makes only one statement 
of it, that statement is called, indifferently, 
a declaration or count; though the former 
is the more usual term. 

2. But when the suit embraces two or 
more causes of action, (each of which of 
course requires a different statement;) or 
when the plaintiff makes two or more differ¬ 
ent statements of one and the same cause of 
action, each several statement is called a 
count, and all of them, collectively, consti¬ 
tute the declaration. 

3. In all cases, however, in which there 
are two or more counts, whether there is 
actually but one cause of action or several, 
each count purports, upon the face of it, to 
disclose a distinct right of action, uncon¬ 
nected with that stated in any of the other 
counts. . 

4. One object proposed, in inserting two 
or more counts in one declaration, when 
there is in fact but one cause of action, is, in 
some cases, to guard against the danger of 
an insufficient statement of the cause, where 
a doubt exists as to the legal sufficiency of 
one or another of two different modes of de¬ 
claring ; but the more usual end proposed 

, in inserting more than one count in such 
case, is to accommodate the statement to the 
cause, as far as may be, to the possible state 
of the proof to be exhibited on trial; or to 


guard, if possible, against tho hazard of the 
proofs varying materially from the statement 
of the cause of action ; so that if one or more 
of several counts be not adapted to the evi¬ 
dence, scum other of them may be so. 
Gould on PI. c. 4, s. 2, 3, 4 ; Stepli. PL 
279; Doct. PL 178; 3 Com. Dig. 291; 
Dane’s Ab. Index, h. t.; Bouv. Inst. Index, 
h. t. In real actions, the declaration is most 
usually called a count. Steph. PL 36. See 
Common count; .Money count. 

COUNTER, Eng. law . The name of an 
ancient prison in the city of London, which 
has now been demolished. 

Counter affidavit. An affidavit made 
in opposition to one already made; this is 
allowed in the preliminary examination of 
some cases. 

Counter security. Security given to 
one who has become security for another, 
the condition of which is, that if the one 
who first became surety shall be damnified, 
the one who gives the counter security will 
indemnify him. 

TO COUNTERFEIT, criminal law . To 
make something false, in the semblance of 
that which is true; it always implies a 
fraudulent intent. Vide Vin. Ab. h. t.; 
Forgery . 

COUNTERMAND. This word signifies 
a change or recall of orders previously 
given. 

2. It may be express or implied. Ex¬ 
press, when contrary orders are given and a 
revocation of the former order is made. 
Implied, when a new order is given which 
is inconsistent with the former order : as, if 
a man should order a merchant to ship him 
in a particular vessel certain goods which 
belonged to him, and then, before the goods 
were shipped, he directed him to ship them 
in another vessel; this would be a counter¬ 
mand of the first order. 

3. While the first command is unre- 
called, the person who gave it would be 
liable to all the consequences in case he 
should be obeyed; but if, for example, a man 
should command another to commit a crime, 
and, before, its perpetration, he should re¬ 
pent and countermand it, he would not be 
liable for the consequences if the crime 
should afterwards be committed. 

4. When a command or order has been 
given, and property delivered, by which a 
right vests in a third person, the party 
giving the order cannot countermand it; 
for example, if a debtor should deliver to A 
a sum of money to be paid to B, his creditor, 
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B has a vested right in the money, and un¬ 
less he abandon that right, and refuse to 
take the money, the debtor cannot recover 
it from A. 1 Roll. Ab. 32, pi. 13 ; Yelv. 
164 ; Sty. 296. See 3 Co. 26 b.; 2 Vent. 
298 ; 10 Mod. 432 ;. Vin. Ab. Countermand, 
A 1 ; Vin. Ab. Bailment, D ; 9 East, 49 ; 
Roll. Ab. 606; Bac. Ab. Bailment, D; 
Cora. Dig. Attorney, B 9, c. 8 ; Dane’s Ab. 
b. t. ; and Command. 

COUNTERPART, contracts . Formerly 
each party to an indenture executed a sepa¬ 
rate deed ; that part which was executed by 
the grantor was called the original, and the 
rest the counterparts. It is now usual for 
all the parties to execute every part, and 
this makes them all originals. 2 Bl. Com. 
296. 

2. In granting lots subject to a ground- 
rent reserved to the grantor, both parties 
execute the deeds, of which there are two 
copies ; although both are original, one of 
them is sometimes called the counterpart. 
Vide 12 Vin. Ab. 104 ; Dane’s Ab. Index, 
h. t.; 7 Com. Dig. 443 ; Merl. Rupert, mots 
Double Ecrit. 

COUNTERPLEA, pleading. When a 
tenant in any real action, tenant by the 
iurtesy, or tenant in dower, in his answer 
and plea, vouches any one to warrant his 
title, or prays in aid another who has a 
larger estate, as of the remainder-man or 
reversioner; or when a stranger to the 
action comes and prays to be received to 
save his estate ; then that which the de¬ 
fendant alleges against it, why it should not 
be admitted, is called a counterplea. T. de 
la Ley ; Doct. Placit. 300 ; Com. Dig. h. t.; 
Dane’s Ab. Index, h. t. 

COUNTERS, English law . Formerly 
there were in London two prisons belonging 
to the sheriff’s courts, which bore this name. 
They are now demolished. 4 Inst. 248. 

COUNTERSIGN. To countersign is to 
sign on the opposite side of an instrument 
already signed by some other person or 
officer, in order to secure its character of a 
genuine paper; as, a bank note is signed 
by the president and countersigned by the 
cashier. 

COUNTRY. By country is meant the 
state of which one is a member. 

2. Every man’s country is in general 
the state in which he happens to have been 
born, though there are some exceptions. 
See Dom cil; Inhabitant . But a man has 
the natural right to expatriate himself, i. e. 
to abandon his country, or his right of 


citizenship acquired by means of naturaliza¬ 
tion in any country in which he may have 
taken up his residence. See Allegiance; 
Citizen; Expatriation . In another tense, 
country is the 6ame as pais. (q. v.) 

COUNTY. A district into which a state 
is divided. 

2. The United States are generally di¬ 
vided into counties; counties arc divided 
into townships or towns. 

3. In Pennsylvania the division of the 
province into three counties, viz . Philadel¬ 
phia, Bucks and Chester, was one of the 
earliest acts of William Penn, the original 
proprietary. There is no printed record 
of this division, or of the original boundaries 
of these counties. Proud says it was made 
about the year 1682. Proud’s Hist. vol. 1, 
p. 234; vol. 2, p. 258. 

4. In some states, as Illinois; 1 Brccse, 
R. 115 ; a county is considered as a corpo¬ 
ration ; in others it is only a quasi corpora¬ 
tion. 16 Mass. R. 87 ; 2 Mass. It. 544, 
7 Mass. R. 461 ; 1 Greenl. R. 125; 3 
Greenl. R. 131; 9 Greenl. R. 88 ; 8 John. 
R. 385 ; 3 Munf. R. 102. Frequent diffi¬ 
culties arise on the division of a county. 
On this subject, see 16 Mass. R. 86 ; 6 J. 
J. Marsh. 147 ; 4 Halst. 11. 357 ; 5 Watts 
R. 87; 1 Cowcn, R. 550; 6 Cowen, It. 
642 ; 9 Cowen, R. 640 ; 4 Yeates, R. 399 ; 
10 Mass. Rep. 290; 11 Mass. Rep. 339. 

5. In the English law this word signifies 
the same as shire , county being derived from 
the French and shire from the Saxon. Both 
these words signify a circuit or portion of 
the realm, into which the 'whole land i* 
divided, for the better government thereof 
and the more easy administration of justice. 
There is no part of England that is not with¬ 
in some county, and the shire-reve, (sheriff) 
originally a yearly officer, was the governor 
of the county. Four of the counties of 
England, viz., Lancaster, Chester, Durham 
and Ely, were -called counties Palatine, 
which were jurisdictions of a peculiar na¬ 
ture, and held by especial charter from the 
ting. See stat. 27 II. VIII. c. 25. 

County commissioners. Certain officers 
generally entrusted with the superintend¬ 
ence of the collection of the county taxes, 
and the disbursements made for the county. 
They are administrative officers, invested by 
the local laws with various powers. 

2. In Pennsylvania the office of county 
commissioner originated in the act of 1717| 
which was modified by the act of 1721, and 
afterwards enlarged by the act of 1724« 
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Before the office of county commissioner 
was established, assessors were elected who 
performed similar duties. See Act of 1700, 
4 Votes of Assembly, 205, 209. 

COUPONS, Those parts of a commer¬ 
cial instrument which arc to be cut , and 
which are evidence of something connected 
with the contract mentioned in the instru¬ 
ment. They arc generally attached to cer¬ 
tificates of loan, where the interest is payable 
at particular periods, aud, when the interest 
is paid, they are cut oft' aud delivered to the 
payor. 

COURIER. One who is sent on some 
public occasion as an express, to bear des¬ 
patches, letters, and other papers. 

2. Couriers sent by an ambassador or 
other public minister, are protected from 
arrest or molestation. Vattel, liv. 4, c. 9, 
§ 123. 

COURSE. The direction in which a line 
runs in surveying. 

2. When there are no monuments, (q. v.) 
the land must be bounded by the courses 
and distances mentioned in the patent or 
deed. 4 Wheat. 444 ; 3 Pet. 96 ; 3 Murpli. 
82; 2 Har. & John. 267 ; 5 Har. & John. 
254. When the lines are actually marked, 
they must be adhered to, though they vary 
from the course mentioned in the deeds. 
2 Overt. 304 ; 7 Wheat. 7. See 3 Call, 
239 ; 7 Monr. 333. Vide Boundary; Line. 

COURSE OF TRADE. What is usually 
done in the management of trade or busi¬ 
ness. 

2. Men are presumed to act for their 
own interest, and to pursue the way usually 
adopted by men generally; hence it is pre¬ 
sumed in law, that men in their actions will 
pursue the usual course of trade. For this 
reason it is presumed that a bank note was 
signed before it was issued, though the 
signature be torn off. 2 Rob. Lo. R. 112. 
That one having possession of a bill of ex¬ 
change upon him, has paid it; that one who 
pays an-order or draft upon him, pays out 
of the funds of the drawer in his hands. 
But the case is different where the order is 
for the delivery of goods, they being pre¬ 
sumed to hav* been sold by the drawee to 
the drawer. 9 Wend. 323: 1 Greenl. Ev 
§ 38. 

Course of tfie voyage. By this term 
is understood the regular and customary 
track, if such there be, which a ship takes 
in going from one port to another, and the 
shortest way. Marsh, on Ins. 185. 

COURT, practice, A court is an incor¬ 


poreal political being, which requires for its 
existence, the presence of the judges, or a 
competent number of them, and a clerk or 
prothonotary, at the time during which, and 
at the place where it is by law authorized 
I to be held ; and the performance of some 
public act, indicative of a design to per¬ 
form the functions of a court. 

2. In another sense, the judges, clerk, 
or prothonotary, counsellors and ministerial 
officers, are said to constitute the court. 

3. According to Lord Coke, a court is 
a place where justice is judicially adminis¬ 
tered. Co. Litt. 58, a. 

4. The judges, when duly convened, are 
also called the court. Vide 6 Vin. Ab. 484 ; 
Wheat. Dig. 127 ; Mcrl. Rep. h. t.; 3 Com. 
Dig. 300 ; 8 Id. 386 ; Dane’s Ab. Index, 
h. t.; Bouv, Inst. Index, li. t. 

5. It sometimes happens that the judges 
composing a court are equally divided on 
questions discussed before them. It has 
been decided, that when such is the case 
on an appeal or writ of error, the judgment 
or decree is affirmed. 10 Wheat. 66 ; 11 Id. 
59. If it occurs on a motion in arrest of 
judgment, a judgment is to be entered on 
the verdict. 2 Dali. Rep. 388. If on a 
motion for a new trial, the motion is rejected. 
6 Wheat. 542. If on a motion to enter 
judgment on a verdict, the judgment is 
entered. 6 Binn. 100. In England, if the 
house of lords be equally divided on a writ 
of error, the judgment of the court below is 
affirmed. 1 Arch. Pr.- 235. So in Cam. 
Scacc. 1 Arch. Pr. 240. But in error coram 
nobis, no judgment can be given if the judges 
are equally divided, except by consent. 1 
Arch. Pr. 246. When the judges arc 
equally divided on the admission of testi¬ 
mony, it cannot be received. But see 3 
Yeates, 171. Also, 2 Bin. 173 ; 3 Bin, 
113 ; 4 Bin. 157 ; 1 Johns. Rep. 118: 4 
Wash. C. C. Rep. 332, 3. See Division of 
Opinion. 

6. Courts arc of various kinds. When 
considered as to their powers, they arc of 
record and not of record ; Bac. Ab. Courts, 
D; when compared to each other, they are 
supreme, superior, and inferior, Id.; when 
examined as to their original jurisdiction, 
they are civil or criminal; when viewed as 
to their territorial jurisdiction, they are 
central or local; when divided as to their 
object, they are courts of law, courts of 
equity, courts martial, admiralty courts, 
and ecclesiastical courts. They are also 
courts of qriginal jurisdiction, courts of 
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error, ami courts of appeal. Vide Open 
Court. 

7. Courts of record cannot be deprived 
of their jurisdiction except by express nega¬ 
tive words. 9 Serg. & R. 298 ; 3 Ycates, 
479 ; 2 Burr. 1042 ; 1 Wm. Bl. Rep. 285. 
And such a court is the court of common 
pleas in Pennsylvania. 6 Serg. & R. 
246. 

8. Courts of equity are not, in general, 
courts of record. Their decrees touch the 
person, not lands or goods. 3 Caines, 36. 
Yet, as to personalty, their decrees are equal 
to a judgment; 2 Madd. Chan. 355 ; 2 Salk. 

507 ; 1 Ver. 214 ; 3 Caines, 35 ; and have 
preference according to priority. 3 P. Wms. 
401 n. ; Cas. Temp. Talb. 217 ; 4 Bro. P. 
C. 287 ; 4 Johns. Chan. Cas. 638. They 
are also conclusive between the parties. 6 
Wheat. 109. Assumpsit will lie on a de¬ 
cree of a foreign court of chancery for a 
sum certain ; 1 Campb. Rep. 253, per Lord 
Kenyon; but not for a sum not ascertained. 

3 Caines, 37, (n.) In Pennsylvania, an ac¬ 
tion at law will lie on a decree of a court 
of chancery, but the pleas nil debet and nul 
tiel record cannot be pleaded in such an 
action. 9 Serg. & R. 258. 

Court Christian. An ecclesiastical 
judicature, known in England, so called 
from its handling matters of an ecclesiasti¬ 
cal or religious nature. 2 Inst. 488. For¬ 
merly the jurisdiction of these courts was 
not thus limited. The emperor Theodosius 
promulgated a law that all suits (lites) and 
forensic controversies should be remitted to 
the judgment of the church, if either of the 
litigating parties should require it. Fr. 
Duaren De Sae. Minist. Ecel. lib. 1, c. 2. 
This law was renewed and confirmed by 
Charlemagne. 

Court ok archer, eccl. law . The most 
ancient consistory court belonging to the 
archbishop of Canterbury for the trial of 
spiritual causes. It is so called, because it 
was anciently held in the church of Saint 
Mary le bow; which church had that appel¬ 
lation from its steeple, which was raised at 
the top with stone pillars, in the manner of 
an arch or bow. Termes de la Ley. 

Court of admiralty. A court having 
jurisdiction of all maritime causes. Vide 
Admiralty; Courts of the United States; I 
Instance CouHs; Prize Court; 2 Chit. Pr. 

508 to 538. 

Court of audience, Eng. eccl . law. The 
name of a court kept by the archbishop in 
hi* palace, in which are transacted matters 


of form only ; as confirmation of bishops, 
elections, consecrations, and the like. 

Court of common pleas. The name 
of an English court which was established 
on the breaking up of the aula regis, for the 
determination of pleas merely civil. It was 
at first ambulatory, but was afterwards 
located. This jurisdiction is founded on 
original writs issuing out of chancery, in 
the cases of common persons. But when 
an attorney or person belonging to the court, 
is plaintiff, he sues by writs of privilege, 
and is sued by bill, which is in the nature 
of a petition ; both which originate in the 
common pleas. See Bench: Banc. 

2. There are courts in most of the 
states of the United States which bear the 
name of common picas; they have various 
powers and jurisdictions. 

Court of conscience, Eng . law. The 
name of a court in London. It has equity 
jurisdiction in certain cases. The reader 
is referred to Bac. Ab. Courts in London, 2. 

Court of convocation, eccles. law. 
The name of an English ecclesiastical 
court. It is composed of every bishop, dean, 
and archdeacon, a proctor for the chapter, 
and two proctors for the clergy of each 
diocese in the province of Canterbury; for 
the province of York, there are two proctors 
for each archdeaconry. 

2. This assembly meets at the time ap¬ 
pointed in the king’s writ, and constitute 
an ecclesiastical parliament. The arch¬ 
bishop and his suffragans, as his peors, are 
sitting together, and composing one house, 
called the upper house of convocation ; the 
deans, archdeacons, and a proctor for the 
chapter, and two proctors for the clergy, 
the lower house. In this house a prolo¬ 
cutor, performing the duty of a president, 
is elected. 

3. The jurisdiction of this tribunal ex¬ 
tends to matters of heresy, schisms, and 
other mere spirituahor ecclesiastical causes. 
Bac. Ab. Ecclesiastical Courts, A 1. 

Court of exchequer, Eng. law. A 
court of record anciently established for the 
trial of all matters relating to the revenue) 
of the crown. Bac. Ab. h. t. 

Court of faculties, Eng. eccl. law. 
The name of a court which belongs to the 
archbishop, in which his officer, called 
magister ad facultates y grants dispensations 
to marry, to eat flesh on days prohibited, or 
to ordain a deaoon under age, and the like. 
4 Inst. 337. 

Court, instance. One of the branches 
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of the English admiralty is called an in¬ 
stance court. Vide Instance Court . 

Court of inquiry. A court constituted 
by authority of the articles of war, invested 
with the power to examine into the nature 
of any transaction, accusation, or imputa¬ 
tion against any officer or soldier; the said 
court shall consist of one or more officers, 
not exceeding three, and a judge advocate, 
or other suitable person, as a recorder, to 
reduce the proceedings and evidence to 
writing, all of whom shall be sworn to the 
performance of their duty. Art. 91. Gord. 
Dig. Laws U. S., art. 3558 to 3560. 

Court of kino’s bench. The name of 
the supreme court of law in England. Vide 
Kind's Bench . 

Court martial. A court authorized by 
the articles of war, for the trial of all 
offenders in the army or navy, for military 
offences. Article 64, directs that general 
courts martial may consist of any number 
of commissioned officers, from five to thir¬ 
teen, inclusively; but they shall not con¬ 
sist of less than thirteen, where the number 
can be convened, without manifest injury to 
the service. 

2. The decision of the commanding 
officer who appoints the court, as to the 
number that can be convened without injury 
to the service, is conclusive. 12 Wheat. R. 
19. Such a court has not jurisdiction over 
a citizen of the United States not employed 
in military service 12 John. R. 257. It 
has merely a limited jurisdiction, and to 
render its jurisdiction valid, it must appear 
to, have acted within such jurisdiction. 3 
S. & R. 590; 11 Pick. R. 442; 19 John. 
R. 7: 1 Rawle, R. 143. 

3. A court martial must have jurisdic¬ 
tion over the subject-matter of inquiry, and 
over the person; for a want of these will 
render its judgment null, and the members 
of the court and the officers who execute 
its sentence, trespassers. 3 Oranch, 331. 
See 5 Wheat. 1; 12 Wheat. 19 ; 1 Brock. 
324. Vide Gord. Dig. Laws U. S., art. 
3331 to 3357 ; 2 Story, L. U. S. 1000 ; 
and also the Treatises of Adye, Delafon, 
Hough, J. Kennedy, M. V. Kennedy, 
McArthur, McNagliten, Simmons and Tyler 
on Courts Martial; and 19 John. R. 7 ; 12 
John. R. 257 ; 20 John. R. 343; 5 Wheat. 
R. 1; 1 U. S. Dig. tit. Courts, V. 

Court of peculiars, Eng. eccl. law . 
The name of a court, which is a branch of, 
tad annexed to, the court of arches. 

2. It has jurisdiction over all those 


parishes dispersed through the province of 
Canterbury, in the midst of other dioceses. 
In the other peculiars, the jurisdiction is 
exercised by commissaries. 1 Phill. R. 
202, n. 

3. There are three sorts of peculiars : 
1. Royal peculiars. 3 Phill. R. 245. 2. The 
second sort arc those in which the bishop 
has no concurrent jurisdiction, and are ex¬ 
empt from his visitation. 3. The third are 
subject to the bishop’s visitation, and liable 
to his superintendence and jurisdiction. 3 
Phill. R. 245 ; Skinn. R. 589. 

Court prerogative. Vide Prerogative 
Court . 

Court, prize. One of the branches of 
the English admiralty, is called a prize 
court. Vide Prize Court . 

Court of record. At common law, any 
jurisdiction which has the power to fine and 
imprison, is a court of record. Salk. 200 ; 
Bac. Ab. Fines and Amercements, A. And 
courts which do not possess this power are 
not courts of record. See Court . 

2. The act of congress, to establish an 
uniform rule of naturalization, &c., ap¬ 
proved April 14, 1802, enacts, that for the 
purpose of admitting aliens to become citi¬ 
zens, that every court of record in any 
individual state, having common law juris¬ 
diction and a seal, and a clerk or prothono- 
tary, shall be considered as a district court 
within the meaning of this act. 

Court, supreme. Supreme court is the 
name of a court having jurisdiction over 
all other courts. Vide Courts of the United 
States . 

Courts of the United States. The 
judiciary of the United States is established 
by virtue of the following provisions, con¬ 
tained in the third article of the constitu¬ 
tion, namely : 

2.—1. The judicial power of the 
United States shall be vested in one su¬ 
preme court, and in such inferior courts as 
congress may, from time to time, ordain and 
establish. The judges, both of the supreme 
and inferior courts, shall hold their offices 
during good behaviour, and shall, at stated 
times, receive for their services a compen¬ 
sation, which shall not be diminished during 
their continuance in office. 

3 ,._« ^ 2. (1.) The judicial power shall 
exend to all cases in law and equity arising 
under this constitution, the laws cf the 
United States, and treaties made, or which 
shall be made, under their authority; to all 
cases affecting ambassadors, other public 
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ministers and consuls; to all cases of ad¬ 
miralty and maritime jurisdiction ; to con¬ 
troversies to which the United States shall 
be a party ; to controversies between two 
or more states, between a state and a citizen 
of another state, between citizens of dif¬ 
ferent states, between citizens of the same 
state claiming lands under grants of dif¬ 
ferent states, and between a state, or the 
citizens thereof, and foreign states, citizens 
or subjects. 

4. —“(2.) In all cases affecting ambassa- 
iors, other public ministers and consuls, and 
those in which a state shall be party, the 
supreme court shall have original jurisdic¬ 
tion. In all the other cases before mentioned, 
the supreme court shall have appellate 
jurisdiction, both as to law and fact, with 
such exceptions, and under such regulations, 
as congress shall make. 

5. —“(3.) The trial of till crimes, except 
in cases of impeachment, shall be by jury; 
and such trial shall be held in the state 
where the said crime shall have been com¬ 
mitted ; but when not committed within any 
state, the trial shall be at such place or 
places as congress may by law have directed.” 

6. By the amendments to the constitu¬ 
tion, the following alteration has been made : 

“Art. 11. The judicial power of the 
United States shall not be construed to ex¬ 
tend to any suit in law or equity, commenced 
or prosecuted against one of the United 
States by citizens of another state, or by 
citizens or subjects of any foreign state.” 

7. This subject will be considered by 
taking a view of, 1. The central courts; and 
2. The local courts. 

Art. 1 The Central Courts of the United 

States . 

8. The central courts of the United 
States arc, the senate, for the trial of impeach¬ 
ments, and the supreme court. The terri¬ 
torial jurisdiction of these courts extends 
over the whole country. 

1. Of the Senate of the United States. 

9. —1. The constitution of the United 
States, art. 1, § 3, provides that the senate 
shall have the sole power to try all impeach¬ 
ments. When sitting for that purpose, the 
senate shall be on oath or affirmation. When 
the president of the United States is tried, 
the chief justice shall preside; and no per¬ 
son shall be convicted without the concur¬ 
rence of two-thirds of the members present. 

10. It will be proper here to consider, 
1. The organization of tjiis extraordinary 
eourt; and, 2. Its jurisdiction. 


11. —§ 1. Its organization differs accord¬ 
ing as it has or has not the president of tho 
United States to try. For the trial of an 
impcaohment of the president, the presence 
of the chief justice is required. There 
must also be a sufficient number of senators 
present to form a quorum. For the trial of 
all other impeachments, it is sufficient if a 
quorum be present. 

12. —§ 2. The jurisdiction of the senate, 
as a court for the trial of impeachments, ex¬ 
tends to the following officers, namely : the 
president, vice-president, and all civil officers 
of the United States, art. 2, § 4, when they 
shall have been guilty of treason, bribery, 
and other high crimes and misdemeanors. 
Id. The constitution defines treason, art. 
3, § 3, but recourse must be had to the 
common law for a definition of bribery. Not 
having particularly mentioned what is to be 
understood by “other high crimes and mis¬ 
demeanors,” resort, it is presumed, must be 
had to parliamentary practice and the com¬ 
mon law, in order to ascertain what they are. 
Story, Const. § 795. 

2. Of the Supreme Court . 

13. The constitution of the United States 
directs that the judicial power of the United 
States shall be vested in one supreme court; 
and in such inferior courts as congress may, 
from time to time, ordain and establish. It 
will be proper to consider, 1st. Its organi¬ 
zation ; 2dly. Its jurisdiction. 

14. —§ 1. Of the organization of the 
supreme court . Under this head will be 
considered, 1. The appoinment of the judges. 

2. The number necessary to form a quorum. 

3. The time and place of holding the court. 

15. —1. The judges of the supreme court 
are appointed by the president, by and with 
the consent of the senate. Const, art. 2, § 

2. They hold their office during good 
behaviour, and receive for their services a 
compensation, which shall not be diminished 
during their continuance in office. Const, 
art. 3, § 1. They consist of a chief justice 
and eight associate justices. Act of March 

3, 1837, § 1. 

16. —2. Five judges are required to make 
a quorum, Act of March 3, 1837, § 1 ; but 
by the act of the 21st of January, 1829, the 
judges attending on the day appointed for 
holding a session of the court, although 
fewer than a quorum, at that time, four 
have authority to adjourn the court from 
day to day, for twenty days, after the timo 
appointed for the commencement of said 
session, unless a quorum shall sooner attend: 
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and the business shall not be continued over 
till the next session of the court, until the 
expiration of the said twenty days. By the 
Paine act, if, after the judges shall have 
assembled, on any day less than a quorum 
shall assemble, the judge or judges so as¬ 
sembling shall have authority to adjourn the 
said court, from day to day, until a quorum 
shall attend, and, when expedient and pro¬ 
per, may adjourn the same without day. 

17—3. The supreme court is holden at 
the city of Washington. Act of April 29, 
1802. The session commences on the second 
Monday of January, in each and every 
year. Act of May, 4, 1826. The first Mon¬ 
day of August in each year is appointed as 
a return day. Act of April 29, 1802. In 
case of a contagious sickness, the chief 
justice or his senior associate may direct in 
what other place the court shall be held, 
and the court shall accordingly be adjourned 
to such place. Act of February 25, 1799, 
§ 7. The officers of the court are a clerk, 
who is appointed by the court, a marshal, 
appointed by the president, by and with the 
advice and the consent of the senate, crier, 
and other inferior officers. 

18. —§ 2. Of the jurisdiction of the 
supreme court . The jurisdiction of the su¬ 
preme court is either -civil or criminal. 

19. —1. The civil jurisdiction is either 
original or appellate. 

20. —(1.) The provisions of the constitu¬ 
tion that relate to the original jurisdiction 
of the supreme court, are contained in the 
articles of the constitution already cited. 

,21. By the act of September 24th, 
1789, § 13, the supreme court shall have 
exclusive jurisdiction of all controversies of 
a civil nature where a state is a party, ex¬ 
cept between a state and its citizens; and 
except also, between a state and citizens of 
other states or aliens, in which latter case 
it shall have original, but not exclusive 
jurisdiction. And shall have, exclusively, 
all such jurisdiction of suits or proceedings 
against ambassadors or other public minis¬ 
ters, or their domestics or domestic servants, 
as a court of law can have or exercise consist¬ 
ently with the law of nations. And original, 
but not exclusive jurisdiction of all suits 
brought by ambassadors or other public minis¬ 
ters, or in which a consul or vice-consul shall 
be a party. And the trial of issues in fact, in 
the supreme court, in all actions at law, 
against citizens of the United States, shall 
be by jury. 

22. In consequence of the decision of 


| the case of Chisholm v, Georgia, where it 
was held that assumpsit might be maintained 
against a state by a citizen of a different 
state, the 11th article of the amendments of 
the constitution above quoted, was adopted. 

23. In those cases in which original 
jurisdiction is given to the supreme court, 
the judicial power of the United States can¬ 
not be exercised in its appellate form. With 
the exception of those cases in which origi¬ 
nal jurisdiction is given to this court, there 
is none to which the judicial power extends, 
from which the original jurisdiction of the 
inferior courts is excluded by the constitu¬ 
tion. 

24. The constitution establishes the 
supreme court and defines its jurisdiction. 
It enumerates the cases in which its juris¬ 
diction is original and exclusive, and defines 
that which is appellate. See 11 Wheat. 467. 

25. Congress cannot vest in the supreme 
court original jurisdiction in a case in which 
the constitution has clearly not given that 
court original jurisdiction; and affirmative 
words in the constitution, declaring in what 
cases the supreme court shall have original 
jurisdiction, must be construed negatively 
as to all other cases, or else the clause 
would be inoperative and useless. 1 Cranch, 
137. See 5 Pet. 1; 5 Pet. 284 ; 12 Pet. 
657 ; 9 Wheat. 738 ; 6 W r heat. 264. 

26. —2. The supreme court exercises ap- 
pellate jurisdiction in the following different 
modes: 

(1.) By writ of error from the final judg¬ 
ments of the circuit courts ; of the district 
courts, exercising the powers of circuit 
courts; and of the superior courts of the 
territories, exercising the powers of circuit 
courts, in certain cases. A writ of error 
does not lie to the supreme court to reverse 
the judgment of a circuit court, in a civil 
action by writ of error carried from the dis¬ 
trict court to the circuit court. The United 
States v. Goodwin, 7 Cranch, 108. But 
now, by the act of July 4, 1840, c. 20, § 3, 
it is enacted that writs of error shall lie to 
the supreme court from all judgments of a 
circuit court, in cases brought there by 
writs of error from the district court, in like 
manner and under the same regulations, as 
are provided by law for writs of error for 
judgments rendered upon suits originally 
brought in the circuit court. 

27. —(2.) The supreme court has juris¬ 
diction by appeals from the final decrees of 
the circuit courts; of the district courts ex¬ 
ercising the powers of circuit courts; and 
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of the superior courts of territories, exer¬ 
cising the powers of circuit courts in certain 
cases. See 8 Cranch, 251 ; 6 Wheat. 448. 

28. —(3.) The supreme court has also 
jurisdiction by writ of error from the final 
judgments and decrees of the highest courts 
of law or equity in a state, in the cases pro¬ 
vided for by the twenty-fifth section of the 
act of September 24th, 1789, which enacts 
that a final judgment or decree, in any suit 
in the highest court of law or equity of a 
state, in which a decision in the suit could 
be had, where is drawn in question the vali¬ 
dity of a treaty, or statute of, or an authority 
exercised under, the United States, and the 
decision is against their validity ; or where 
is drawn in question the validity of a statute 
of, or an authority exercised under any 
state, on the ground of their being repug¬ 
nant to the constitution, treaties, or laws of 
the United States, and the decision is in 
favor of such their validity; or where is 
drawn in question the construction of any 
clause of the constitution, or of a treaty or 
statute of, or commission held under the 
United States, and the decision is against 
the title, right, privilege, or exemption spe¬ 
cially set up or claimed by either party, 
under such clause of the said constitution, 
treaty, statute, or commission, may be re¬ 
examined, and reversed or affirmed in the 
supreme court of the United States, upon a 
writ of error, the citation being signed by 
the chief-justice or judge, or chancellor of 
the court rendering or passing the judgment 
or decree complained of, or by a justice of 
the supreme court of the United States, in 
the same manner, and under the same re¬ 
gulations, and the writ shall have the same 
effect as if the judgment or decree com¬ 
plained of had been rendered or passed in 
a circuit court; and the proceeding upon 
the reversal shall also be the same, except 
that the supreme court, instead of remand¬ 
ing the cause for a final decision as before 
provided, may, at their discretion, if the 
cause shall have been once remanded before, 
proceed to a final decision of the same, and 
award execution. But no other error shall 
be assigned or regarded as a ground of re¬ 
versal, in any such case as aforesaid, than 
such as appears on the face of the record, 
and immediately respects the before men¬ 
tioned questions of validity, or construction 
of the said constitution, treaties, statutes, 
commissions, or authorities in dispute. See 
6 How. S. C. R. 20, 55. 

29. The appellate jurisdiction of the 


] supreme court extends to all eases pending 
in the state courts; and the twenty- fifth 
section of the judiciary act, which authorizes 
j the exercise of this jurisdiction in the speci¬ 
fied cases by writ of error, is supported by 
the letter and spirit of the constitution. 1 
| Wheat. 304. 

1 30. When the construction or validity 

of a treaty of the United States is drawn in 
question in the state courts, and the decision 
is against its validity, or the title specially 
set up by either party under the treaty, the 
supreme court has jurisdiction to ascertain 
that title, and to determine its legal mean¬ 
ing. 1 Wheat. 358 ; 5 Cranch, 344; 9 
Wheat. 738 : 1 Pet. 94 ; 9 Pet. 224 ; 10 
Pet. 368; 6 Pet. 515. 

31. The supreme court has jurisdiction 
although one of the parties is a state, and 
the other a citizen of that state. 6 Wheat. 
264. 

32. Under the twenty-fifth section of 
the judiciary act, when any clause of the 
constitution or any statute of the United 
States is drawn in question, the decision 
must be against the title or right set up by 
the party under such clause or statute; 
otherwise the supreme court has no appel¬ 
late jurisdiction of the case. 12 Wheat. 
117, 129; 6 Wheat. 598 ; 3 Cranch, 268: 
4 Wheat. 311 ; 7 Wheat. 164; 2 Peters, 

,449; 2 Pet. 241; 11 Pet. 167; 1 Pet. 
655 ; 6 Pet. 41 ; 5 Pet. 248. 

| 33. When the judgment of the highest 

court of law of a state, decides in favor of 
i the validity of a statute of a state drawn in 
question, on the ground of its being repug¬ 
nant to the constitution of the United States, 
it is not a final judgment within the twenty- 
| fifth section of the judiciary act; if the suit 
I has been remanded to the inferior court, 

| where it originated, for further proceedings, 
not inconsistent with the Judgment of the 
highest court. 12 Wheat. 135. 

34. The words M matters in dispute ” 
in the act of congress, which is to regulate 
the jurisdiction of the supreme court, seem 
appropriated to civil causes. 3 Cranch, 
159. As to the manner of ascertaining the 
matter in dispute, see 4 Cranch, 216; 4 
Dali. 22; 3 Pet. 33 ; 3 Dali. 365? 2 Pet. 
243 ; 7 Pet. 634 ; 5 Cranch, 13 ; 4 Cranch, 
316. 

35. —(4.) The supreme court has juris¬ 
diction by certificate from the circuit court, 
that the opinions of the judges are opposed 
on points stated, as provided for by the 
sixth section of the act of April 29th, 1802. 
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The provisions of (he net extend to crimi¬ 
nal as well as to civil cases. See 2 Cranch, 
33 , 10 Wheat. 20 ; 2 Dali. 385; 4 Hall’s 
Law Journ. 402 ; 5 Wheat. 434 ; 6 Wheat. 
542 : 12 Wheat. 212; 7 Cranch, 279. 

36. —(5.) It has also jurisdiction by man¬ 
damus, prohibition, habeas corpus, certio¬ 
rari, and procedendo. 

37. —2. The criminal jurisdiction of the 
supreme court is derived from the constitu¬ 
tion ami the act of September 24th, 1789, 
s. 18, which gives the supreme court ex- 
clusivelv, all such jurisdiction of suits or 
proceedings against ambassadors, or other 
public ministers, or their domestics, as a 
court of law can have or exercise consist- 
cntlv with the law of nations. But it must 
be remembered that the act of April 30th, 
1790, sections 25 and 26, declares void any 
writ or process whereby the person of any 
ambassador, or other public minister, their 
domestics or domestic servants, may be ar¬ 
rested or imprisoned. 

Art. 2. The local courts. 

38. The local courts of the United 
States are, circuit courts, district courts, 
and territorial courts. 

1. The circuit courts. 

39. In treating of circuit courts, it will 
be convenient to consider, 1st. Their or¬ 
ganization ; and, 2d. Their jurisdiction. 

40. —§ 1. Of the organization of the cir¬ 
cuit courts. The circuit courts are the 
principal inferior courts established by con¬ 
gress. There are nine circuit courts, 
composed of the districts which follow, 
to wit: 

41. —1. The first circuit consists of the 
districts of New Hampshire, Massachusetts, 
Rhode Island, and Maine. It consists of a 
judge of the supreme court and the district 
judge of the district where such court is 
holden. See Acts April 29,1802 ; March 
26, 1812; and March 30, 1820. 

42. —2. The second circuit is composed 
of the districts of Vermont, Connecticut 
and New York. Act of March 3, 1837. 

43. —3. The third circuit consists of 
the districts of New Jersey, and eastern 
and western Pennsylvania. Act of March 
3, 1837. 

44. —1. The fourth circuit is composed 
of Maryland, Delaware, and Virginia. Act 
of Aug. 16, 1842. 

45. —5. The fifth circuit is composed 
of Alabama and Louisiana. Act of August 
16, 1842. 

46. —6. The sixth circuit consist of the 


districts of North Carolina, South Carolina, 
and Georgia. Act of Aug. 16, 1842. 

47. —7. The seventh circuit is composed 
of Ohio, Indiana, Illinois, and Michigan. 
Act of March 3, 1837, § 1. 

48. —8. The eighth circuit includes 
Kentucky, East and West Tennessee, and 
Missouri. Act of March 3, 1837, § 1. 
By the Act of April 14, 1842, ch. 20, § 1, 
it is enacted that the district court of the 
United States at Jackson, in the district of 
West Tennessee, shall in future be attached 
to, and form a part of the eighth judicial 
district of the United States, with all the 
power and jurisdiction of the circuit court 
held at Nashville, in the middle district of 
Tennessee. 

49. —9. The ninth circuit is composed 
of the districts of Alabama, the eastern 
district of Louisiana, the district of Mis¬ 
sissippi, and the district of Arkansas. Act 
of March 3, 1837, § 1. 

50. In several districts of the United 
States, owing to their remoteness from any 
justice of the supreme court, there are no 
circuit courts held. But in these, the dis¬ 
trict court there is authorized to act as a 
circuit court, except so far as relates to 
writs of error or appeals from judgments or 
decrees in such district court. 

51. The Act of March 3, 1837, pro¬ 
vides, “ That so much of any act or acts of 
congress as vests in the district courts of 
the United States for the districts of Indi¬ 
ana, Illinois, Missouri, Arkansas, the eastern 
district of Louisiana, the district of Missis¬ 
sippi, the northern district of New York, 
the western district of Virginia, and the 
western district of Pennsylvania, and the 
district of Alabama, or either of them, the 
power and jurisdiction of circuit courts, be, 
and the same is hereby, repealed; and 
there shall hereafter be circuit courts held 
for said districts by the chief or associate 
justices of the supreme court, assigned or 
allotted to the circuit to which such dis¬ 
tricts may respectively belong, and the dis¬ 
trict judges of such districts, severally and 
respectively, either of whom shall constitute 
a quorum; which circuit courts, and the 
judges thereof, shall have like powers, and 
exercise like jurisdiction as other circuit 
courts and the judges thereof; and the said 
district courts, and the judges thereof, shall 
have like powers, and exercise like juris¬ 
diction, as the district courts, and the 
judges thereof in the other circuits. From 
all judgments and decrees, rendered in the 
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district courts of the United States for the 
western district of Louisiana, writs of error 
and appeals shall lie to the circuit court in 
the other district in said state, in the same 
manner as from decrees and judgments 
rendered in the districts within which a cir¬ 
cuit court is provided by this act.” 

52. In all cases where the day of 
meeting of the circuit court is fixed for a 
particular day of the month, if that day 
happen on Sunday, then, by the Act of 29th 
April, 1802, and other acts, the court shall 
be held the next day. 

53. The Act of April 29, 1802, § 5, 
further provides, that on every appointment 
which shall be hereafter made, of a chief 
justice, or associate justice, the chief justice 
and associate justices shall allot among 
themselves the aforesaid circuits, as they 
shall think fit, and shall enter such allot¬ 
ment on record. 

54. The Act of March 3, 1837, § 4, 
directs that the allotment of the chief 
justice and the associate justices of the 
said supreme court to the several circuits 
shall be made as heretofore. 

55. And by the Act of August 16, 
1842, the justices of the supreme court of 
the United States, or a majority of them, 
are required to allot the several districts 
among the justices of the said court. 

56. And in case no such allotment shall 
be made by them, at their sessions next 
succeeding such appointment, and also, 
after the appointment of any judge as afore¬ 
said, and before any other allotment shall 
have been made, it shall and may be lawful 
for the president of the United States, to 
make such allotment as he shall deem 
proper—which allotment, in either case, 
shall be binding until another allotment 
shall be made. And the circuit courts 
constituted by this act shall have alb the 
power, authority and jurisdiction, j^frithin 
the several districts of their jffespeetive 
circuits, that before, the 13d? February, 
1801, belonged to the' circuit courts of the 
United States. 

57. The justices of the supreme court 
of the United States, and the district judge 
of the district where the circuit is holden, 
compose the judges of the circuit, court. 
The district judge may alone hold a circuit 
court, though no judge of the supreme 
court may be allotted to that circuit. Pol¬ 
lard v. Dwight, 4 Cranch, 421. 

58. The Act of September 24th, 1789, 
$ 6, provides, that a circuit court may be 


adjourned from day to day, by one of its 
judges, or if none are present, by the 
marshal of the district, until a quorum be 
convened. By the Act of May 19, 1794, 
a circuit court in any district, when it shall 
happen that no judge of the supreme court 
attends within four days after the time ap¬ 
pointed by law, for the commencement of 
the sessions, may be adjourned to the next 
stated term, by the judge of the district, 
or, in case of his absenee also, by the 
marshal of the district. But by the 4th 
section of the Aet of April 29, 1802, 
where only one of the judges thereby 
directed to hold the circuit courts shall 
attend, such circuit court may be held by 
the judge so attending. 

59. By the Act of March 2, 1809, 
certain duties are imposed on the justices of 
the supreme court, in case of the disability 
of a district judge within their respective 
circuits to hold a district court. Sect. 2, 
enacts, that in case of the disability of the 
district judge of either of the district courts 
of the United States, to hold a district court, 
and to perform the duties of his office, and 
satisfactory evidence thereof being shown 
to the justice of the supreme court allotted 
to that circuit, in which such district court 
ought, by law to be holden, and on applica¬ 
tion of the district attorney, or marshal of 
such district, in writing, the said justice of 
the supreme court shall, thereupon, issue his 
order in the nature of a certiorari, directed 
to the clerk of such district court, requiring 
him forthwith to certify unto the next circuit 
court, to be holden in said district, all 
actions, suits, causes, pleas, or processes, 
civil or criminal, of what nature or kind 
soever, that may be depending in such dis¬ 
trict court, and undetermined, with all the 
proceedings thereon, and all files, and papers 
relating thereto, which said order shall be 
immediately published in one or more news¬ 
papers, printed in said^district, and at least 
thirty days before the session of such circuit 
court, and shall be deemed a sufficient noti¬ 
fication to all concerned. And the said 
circuit court shall, thereupon, have the 
same cognizance of all such actions, suits, 
causes, pleas, or processes, civil or criminal, 
of what nature or kind soever, and in the 
like manner, as the district court of said 
district by law might have, or the circuit 
court, had the same been originally com¬ 
menced therein, and shall proceed to hear 
and determine the same accordingly; and 
the said justice of the supreme court, dui ing 
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the continuance of such disability, shall, 
moreover, bo invested with, and exercise 
all and singular the powers and authority, 
vested by law in the judge of the district 
court in said district. And all bonds and 
recognizances taken for, or returnable to, 
such district court, shall be construed and 
taken to be the circuit court to be holden 
thereafter, in pursuance of this act, and 
shall have the same force and effect in such 
court as they would have had in the dis¬ 
trict court to which they were taken. Pro - 
t dded. that nothing in this act contained 
shall be so construed, as to require of the 
judge of the supreme court, within whose 
circuit such district may lie, to hold any 
special court, or court of admiralty, at any 
other time than the legal time for holding 
the circuit court of the United States in 
and for such district. 

60. Sect. 2, provides, that the clerk of 
such district shall, during the continuance 
of the disability of the district judge, con¬ 
tinue to certify, as aforesaid, all suits or 


orders, preparatory to the final hearing of 
all causes of admiralty and maritime juris¬ 
diction. See 1 Gall. 337 ; 1 Crunch, 309; 
note to Ilayburn’s case, 3 Dali. 410. 

62. If the disability of the district 
judge terminate in his death, the circuit 
court must remand the certified causes to 
the district court. Ex parte United States, 
1 Gall. 337. 

63. By the first section of the Act of 
March 3, 1821, in all suits and actions in 
any district court of the United States, in 
which it shall appear that the judge of such 
court is any ways concerned in interest, 
or has been of counsel for either party, or 
is so related to, or connected with, either 
party, as to render it improper for him, in 

; his opinion, to sit on the trial of such suit 
or action, it shall be the duty of such judge, 
on application of either party, to cause the 
| fact to be entered on the records of the 
’ court, and also an order that an authenti* 
j cated copy thereof, w’ith all the proceedings 
| in such suit or action, shall be forthwith 


actions, of what nature or kind soever, ; 
which may thereafter be brought to such 
district court, and the same transmit to the 
circuit court next thereafter to be holden in 
the same district. And the said circuit 
court shall have cognizance of the same, in 
like manner as is hereinbefore provided in 
this act, and shall proceed to hear and de¬ 
termine the same. Provided , nevertheless, 
that when the disability of the district judge 
shall cease, or be removed, all suits or 
actions then pending and undetermined in 
the circuit court, in which, by law, the dis¬ 
trict courts have an exclusive original cog¬ 
nizance, shall be remanded, and the clerk 
of the said cireuit court shall transmit the 
same, pursuant US the order of the said 
court, with all matters and things relating 
thereto, to the district court next there¬ 
after to be holden in said district, and the 
same proceedings shall be had therein, as 
would have been, had the same originated, 
or been continued, in the said district 
court. 

61. Sect. 3, enacts, that in case of the 
district judge in any district being unable 
to discharge his duties as aforesaid, the 
district clerk of such district shall be 
authorized and empowered, by leave or 
order of the circuit judge of the circuit in 
which such district is included, to take, 
during such disability of the district judge, 
all examinations, and depositions of wit¬ 
nesses, and to make all necessary rales and 


certified to the next circuit court of the 
district, and if there be no circuit court in 
such district, to the next circuit court in 
the state, and if there be no circuit court 
in such state, to the most convenient circuit 
court in an adjacent state ; which circuit 
court shall, upon such record being filed 
with the clerk thereof, take cognizance 
thereof, in like manner as if such suit or 
action had been originally commenced in 
that court, and shall proceed to hear and 
determine the same accordingly, and the 
jurisdiction of such circuit court shall ex¬ 
tend to all such cases to be removed, as 
were cognizable in the district court from 
which the same was removed. 

64. And the Act of February 28, 1839, 
§ 8, enacts, “ That in all suits and actions, 
in any circuit court of the United States, in 
which it shall appear that both the judges 
thereof, or the judge thereof, who is solely 
competent by law to try the same, shall bo 
any ways concerned in interest therein, or 
shall have been of counsel for either party, 
or is, or are so related to, or connected 
with, either party as to render it improper 
for him or them, in his or their opinion, to 
sit in the trial of such suit or action, it 
shall be the duty of such judge, or judges, 
on application of either party, to cause the 
fact to be entered on the records of the 
court; and, also, to make an prder that an 
authenticated copy thereof, with all the 
proceedings in such suit or action, shall bo 
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certified to the most convenient circuit 
court in the next adjacent state, or in the 
next adjacent circuit; which circuit court 
shall, upon such record and order being 
filed with the clerk thereof, take cognizance 
thereof in the same manner as if such suit 
or action had been rightfully and originally 
commenced therein, and shall proceed to 
hear and determine the same accordingly; 
and the proper process for the due execu¬ 
tion of the judgment or decree rendered 
therein, shall run into, and may be exe¬ 
cuted in, the district where such judgment 
or decree was rendered ; and, also, into the 
district from which such suit or action was 
removed.” 

65. The judges of the supreme court 
are not appointed as circuit court judges, 
or, in other words, have no distinct com¬ 
mission for that purpQse : but practice and 
acquiescence under it, for many years, were 
held to afford an irresistible argument 
against this objection to their authority to 
act, when made in the year 1803, and to 
have fixed the construction of the judicial 
system. The court deemed the contempo¬ 
rary exposition to be of the most forcible 
nature, and considered the question at rest, 
and not to be disturbed then. Stuart v. 
Laird, 1 Oranch, 308. If a vacancy exist 
by the death of the justice of the supreme 
court to whom the district was allotted, the 
district judge may, under the act of con¬ 
gress, discharge the official duties, (Pollard 
v . Dwight, 4 Cranch, 428. See the fifth 
section of tbe Act of April 29, 1802,) ex¬ 
cept that he cannot sit upon a writ of error 
from a decision in the district court. United 
States v . Lancaster, 5 Wheat. 434. 

66. It is enacted, by the Act of Febru- 
rary 28, 1839, ^ 2, that all the circuit 
courts of the United States shall have the 
appointment of their own clerks ; and in 
case of disagreement between the judges, 
the appointment shall be made by the pre¬ 
siding judge of the court. 

67. The marshal of the district is an 
officer of the court, and the clerk of the 
district court is also clerk of the circuit 
court in such district. Act of September 
24, 1789, § 7. 

68. In the District of Columbia, there 
is a circuit court established by particular 
acts of congress, composed of a chief 
justice and two associates. See Act of 
February 27, 1801; 12 Pet. 524; 7 Pet. 
203 ; 7 Wheat. R. 534; 3 Cranch, 159; 
8 Cranch, 251 * 6 Cranch, 233. 


§ 2. Of the Jurisdiction of the Circuit 

Courts . 

69. The jurisdiction of the circuit courts 
is either civil or criminal. 

(1.) Civil Jurisdiction . 

The civil jurisdiction is either at law or 
in equity. 

Their civil jurisdiction at law is, 1st. Ori¬ 
ginal, 2d. By removal of actions from the 
state courts. 3d. By writ of mandamus. 
4th. By appeal. 

70. —1st. The original jurisdiction of 
the circuit courts at law, may be considered, 
first, as to the matter in controversy; 
second, with regard to the parties litigant. 

(1.) The Matter in Dispute . 

71. By the Act of September 24, 1789, 
§ 11, to give jurisdiction to the circuit 
court, the matter in dispute must exceed 
$500. In actions to recover damages for 
torts, the sum laid in the declaration is the 
criterion as to the matter in dispute. 3 
Dali. 358. In an action of covenant on 
an instrument under seal, containing a 
penalty less than $500, the court lias juris¬ 
diction if the declaration demand more 
than $500. 1 Wash. C. C. R. 1. In eject¬ 
ment, the value of the land should appear 
in the declaration ; 4 Wash. C. C. R. 624; 
8 Cranch, 220 ; 1 Pet. 73 ; but though the 
jury do not find the value v of the land in 
dispute, yet if evidence be given on the 
trial, that the value exceeds $500, it is 
sufficient to fix the jurisdiction; or the 
court may ascertain its value by affidavits. 
Pet. C. 0. R. 73. 

72. If the matter in dispute arise out of 
a local injury, for which a local action must 
be brought, in order to give the circuit 
court jurisdiction, it must be brought in the 
district where the lands lie. 4 Hall’s Law 
Journal, 78. 

73. By various acts of congress, juris¬ 
diction is given to the circuit courts in cases 
where actions are brought to recover dam¬ 
ages for the violation of patent and copy¬ 
rights, without fixing any amount as the 
limit. See Acts of April 17, 1800, § 4; 
Feb. 15, 1819; 7 Johns. 144; 9 Johns. 
507. 

74. The circuit courts have jurisdiction 
in cases arising under the patent laws. By 
the Act of July 4,1836, § 17, it is enacted, 
“That all actions, suits, controversies, and 
cases arising under any law of the United 
States, granting or confirming to inventors 
the exclusive right to their inventions or 
discoveries, shall be originally cognizable, 
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as well in equity as at law, by the circuit 
courts of the United States, or any district 
court having the powers and jurisdiction of 
a circuit court which courts shall have 
power, upon bill in equity filed by any party 
aggrieved, in any such case, to grant in¬ 
junctions, according to the course and 
principles of courts of equity, to prevent 
the violation of the rights of any inventor, 
as secured to him by any law of the United 
States, on such terms and conditions as said 
courts may deem reasonable. Provided , 
however , That from all judgments and de¬ 
crees, from anv such court rendered in the 
premises, a writ of error or appeal, as the 
ease may require, shall lie to the supreme 
court of the United States, in the same man¬ 
ner and under the same circumstances as is 
now provided by law in other judgments and 
decrees of circuit courts, and in all other 
cases in which the court shall deem it rea¬ 
sonable to allow the same.” 

75. In general, the circuit court has no 
original jurisdiction of suits for penalties ahd 
forfeitures arising under the laws of the 
United States, nor in admiralty cases. 2 
Dali. 365 ; 4 Dali. 342 ; Bee, 19. 

(2.) The character of the parties . 

76. Under this head will be considered, 
1. The United States. 2. Citizens of dif¬ 
ferent states. 3. Suits where an alien is a 
party. 4. When an assignee is plaintiff. 
5. Defendant must be an inhabitant of the 
circuit. 

(i.) The United States . 

77. The United States may sue on all 
contracts in the circuit courts where the 
stun in controversy exceeds, besides costs, 
the 6um of $500 ; but, in cases of penalties, 
the action must be commenced in the dis¬ 
trict court, unless the law gives express 
jurisdiction to the circuit courts. 4 Dali. 
342. Under the Act of March 3, 1815, § 
4, the circuit court has jurisdiction concur¬ 
rently with the district court of all suits at 
common law where any officer of the United 
States sues under the authority of an act of 
congress ; as where the post-master general 
sues under an act of congress for debts or 
balances due to the general post-office. 12 
Wheat. 136. See 2 Pet. 447 ; 1 Pet. 318. 

78. The circuit court has jurisdiction on 
a hill in equity filed by the United States 
again3t the debtor of their debtor, they 
claiming priority under the statute of March 
2,1798, c. 28, § 65, though the law of the 
state where the suit is brought permits a 
creditor to proceed against the debtor of his 


debtor by a peculiar process at law. 4 
Wheat. 108. 

(ii.) Suits between citizens of different 
states . 

79. The Act of September 24, 1789, £ 
11, gives jurisdiction to the circuit court in 
suits of civil nature when the matter in dis¬ 
pute is of a certain amount, between a citi¬ 
zen of the state where the suit is brought, 
and a citizen of another state ; one of the 
parties must therefore be a citizen of the 
state where the suit is brought. See 4 
Wash. C. C. R. 84; Pet. C. C. Ii. 431 ; 1 
Sumn. 581 ; 1 Mason, 520 : 5 Craneh, 288 ; 

3 Mason, 185; 8 VVlfcat. 699 ; 2 Mason, 
472 ; 5 Craneh, 57 ; Id. 51 ; 6 Wheat. 
450; 1 Pet. 238; 4 Wash. C. C. 11. 482, 
n.; Id. 595. 

80. Under this section the division of a 
state into two or more districts does not 
affect the jurisdiction of the circuit court, 
on account of citizenship. The residence 
of a party in a different district of a state 
from that in which the suit is brought, does 
not exempt him from the jurisdiction of the 
court; if he is found in the district where 
he is sued he is not within the prohibition 
of this section. 11 Pet. 25. A territory 
is not a state for the purpose of giving juris¬ 
diction, and, therefore, a citizen of a terri¬ 
tory cannot sue the citizen of a state in the 
circuit court. 1 lVheat. 91. 

(iii.) Suits where an alien is a party . 

81. The Act of September 24, 1780, § 
11, gives the circuit court cognizance of all 
suits of a civil nature where an alien is a 
party; but these general words must be 
restricted by the provision in the constitu¬ 
tion which gives jurisdiction in controver¬ 
sies between a state, or the citizens of a 
state, and foreign states, citizens or subjects; 
and the statute cannot extend the jurisdic¬ 
tion beyond the limits of the constitution. 

4 Dali. 11; 5 Craneh, 303. When both 
parties are aliens, the circuit court has no 
jurisdiction. 4 Craneh, 46 ; 4 Dali. 11. 
An alien who holds lands under a special 
law of the state in which he is resident, may 
maintain an action in relation to those lands, 
in the circuit court. 1 Baldw. 216. 

(iv.) When an assignee is the plaintiff . 

82. The court has no jurisdiction unless 
a suit might have been prosecuted in such 
court to recover on the contract assigned, if 
no assignment had been made, except in 
cases of bills of exchange. Act of Septem¬ 
ber 24, 1789, § 11; see 2 Pet. 319; 1 
Mason, 243; 6 Wheat. 146; 11 Pet. 83; 
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9 Wheat. 537; 6 Cranch, 332; 4 Wash. 
C. C. R. 349 ; 4 Mason, 435 ; 12 Pet. 164; 
2 Mason, 252. It is said that this section 
of the act of congress has no application to 
the conveyance of lands from a citizen of 
one state to a citizen of another. The 
grantee in such case may maintain his ac¬ 
tion in the circuit court, when otherwise 
properly qualified, to try the title to such 
lands. 2 Sumn. 252. 

(v.) The defendant must be an inhabitant 
of y or found in the circuit . 

83. The circuit court lias no jurisdiction 
of an action against a defendant unless he 
be an inhabitant o^ the district in which 
such court is located, or found therein, at 
the time of serving the writ. 3 Wash. C. 
C. R. 456. A citizen of one state may be 
sued in another, it the process be served 
upon him in the latter; but in such cases, 
the plaintiff must be a citizen of the latter 
state, or an alien. 1 Pet. C. C. R. 431. 
2d. Removal of actions from the state courts . 

84. The Act of September 24, 1789, 
gives, in certain cases, the right of removing 
a suit instituted in a state court to the cir¬ 
cuit court of the district. It is enacted by 
that law, that if a suit be commenced in any 
state court against an alien, or by a citizen 
of the state in which the suit is brought, 
against a citizen of another state, and the 
matter in dispute exceeds the aforesaid sum 
or value of five hundred dollars, exclusive 
of costs, to be made to appear to the satis¬ 
faction of the court, and the defendant shall, 
at the time of entering his appearance in 
such state court, file a petition for the re¬ 
moval of the cause for trial, into the next 
circuit court, to be held in the district 
where the suit is pending, and offer good 
and sufficient security for his entering in 
such court, on the first day of its session, 
copies of the said process against him, and 
also for his then appearing and entering 
special bail in the cause, if special bail was 
originally required therein, it shall then be 
the duty of the state court to accept the 
surety, and proceed no further in the cause. 
And any bail that may have been originally 
taken shall be discharged. And the said 
copies being entered as aforesaid in such 
court of the United States, the cause shall 
there proceed in the same manner as if it 
had been brought there by original process. 
And any attachment of the goods or estate 
*f the defendant, by the original process, 
6hall hold the goods or estate so attached, 
to answer the final judgment, in the same 


manner as by the laws of such state they 
would have been holden to answer final 
judgment, had it been rendered by the cir¬ 
cuit court in which the suit commenced. 
Vide Act of September 24, 1789, § 12 ; 4 
Dali. 11; 5 Cranch, 303; 4 Johns. R. 
493 ; 1 Pet. R. 220; 2 Yeates, R. 275 ; 
4 W. C. C. R. 286, 344. 

85. By the Constitution, art. 3, § 2, 1, 
the judicial power shall extend to contro¬ 
versies between citizens of the same state, 
claiming lands under grants of different 
states. 

86. By a clause of the 12th section of 
the Act of September 24th, 1789, it is 
enacted, that, if in any action commenced in 
a state court, the title of land be concerned, 
and the parties are citizens of the same state, 
and the matter in dispute exceeds the sum 
or value of five hundred dollars, exclusive 
of costs, the sum or value being made to 
appear to the satisfaction of the court, either 
party, before the trial, shall state to the 
court, and make affidavit, if it require it, 
that he claims, and shall rely upon a right 
or title to the land, under grant from a state, 
other than that in which the suit is pending, 
and produce the original grant, or an ex¬ 
emplification of it, except where the loss of 
records shall put it out of his power, and 
shall move that the adverse party inform the 
court, vdiether he claims a right of title to 
the land under a grant from the state in 
which the suit is pending; the said adverse 
party shall give such information, otherwise 
not be allowed to plead such grant, or give 
it in evidence upon the trial: and if he 
informs that he does claim under any such 
grant, the party claiming under the grant 
first mentioned, may then, on motion, remove 
the cause for trial, to the next circuit court 
to be holden in such district. But if he is 
the defendant, he shall do it under the same 
regulations as in the before mentioned case 
of the removal of a cause into such court 
by an alien. And neither party removing 
the cause shall be allowed to plead, or give 
evidence of, any other title than that by 
him stated as aforesaid, as the ground, of 
his claim. See 9 Cranch, 292 ; 2 Wheat. 
R. 378. 

87. Application for removal must be 
made during the term at which the defend- 
ant enters his appearance. 1 J. J. Marsh. 
232. If a state court agree to consider a 
petition to remove the cause as filed of the 
preceding term, yet if the circuit court see 
by the record, that it was not filed till a 
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Subsequent term, they will not permit the 
cause to be docketed. Pet. C. 0. R. 44; 
Paine, 410 ; but see 2 Penning. 625. 

88. In chancery, when the defendant 
wishes to remove the suit, he must tile his 
petition when he enters his appearance; 4 
Johns. Ch. 04; and in an action in a court 
of law, at the time of putting in special bail. 
12 Johns. 153. And if an alien file his 
petition when he filed special bail, be is in 
time, though the bail be excepted to. 1 
Caines, 248; Coleman, 58. A defendant 
in ejectment may file his petition when he is 
let iu to defend. 4 Johns. 493. See Pet. 
C. C. R. 220 ; 2 Wash. C. C. R. 463; 2 
Yeates, 275, 352; 3 Dali. 467 ; 4 Wash. 
C. C. R. 286; 2 Root 444; 5 John. Ch. 
R. >00 ; 3 Ham. 48 ; 4 Wash. C. C. R. 84. 

3 d. Remedy by Mandamus* 

89. The power of the circuit court to 
issue a mandamus, is confined, exclusively, 
to cases iu which it may be necessary for 
the exercise of a jurisdiction already exist¬ 
ing ; as, for instance, ’ if the court below 
refuse to proceed to judgment, then a man¬ 
damus in the nature of a procedendo may 
issue. 7 Cranch, 504 ; 6 Wheat. R. 598. 
After the state court had refused to permit 
the removal of a cause on petition, the cir¬ 
cuit court issued a mandamus to transfer 
the cause. 

4 th. Appellate Jurisdiction. 

90. The appellate jurisdiction is exer¬ 
cised by means of, 1. Writs of error. 2 Ap¬ 
peals from the district courts in admiralty 
and maritime jurisdiction. 3. Certiorari. 
4. Procedendo. 

91. —[1.] This court has jurisdiction to 
issue writs of error to the district court, on 
judgments of that court in civil cases at 
common law. 

92. The 11th section of the Act of Sep¬ 
tember 24, 1789, provides, that the circuit 
courts shall also have appellate jurisdiction 
from the district courts, under the regulations 
and restrictions thereinafter provided. 

93. By the 22d section, final decrees 
and judgments in civil actions in a district 
court, where the matter in dispute exceeds 
the sum or value of fifty dollars, exclusive 
of costs, may be reexamined, and reversed 
or affirmed in a circuit court holden in the 
same district, upon a writ of error, whereto 
shall be annexed and returned therewith at 
the day and place therein mentioned, an 
authenticated transcript of the reoord and 
assignment of errors, and prayer for reversal, 
with a citation to the adverse party, signed 
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by the judge of such district court, or a 
justice of the supreme court, the adverse 
party having at least twenty days’ notice. 
But there shall be no reversal on such writ 
of error, for error in ruling any plea in 
abatement, other than a plep to the jurisdic¬ 
tion of the court, or for any error in fact. 
And writs of error shall not be brought but 
within five years after rendering or passing 
the judgment or decree complained of; or, 
in case the person entitled to such writ of 
error be an infant, non compos mentis , or 
imprisoned, then within five years, as afore¬ 
said, exclusive of the time of such disability. 
And every justice or judge signing a cita¬ 
tion or any writ of error as aforesaid, shall 
take good and sufficient security, that the 
plaintiff in error shall prosecute his writ to 
effect, and answer all damages and costs, if 
lie fail to make his plea good. 

94. The district judge cannot sit in the 
circuit court on a writ of error to the district 
court. 5 Wheat. R. 434. 

95. It is observed above, that writs of 
error may be issued to the district court in 
civil cases at common law, but a writ of 
error does not lie from a circuit to a dis¬ 
trict court in an admiralty or maritime 
cause. 1 Gall. R. 5. 

96;—[2.] Appeals from the district to 
the circuit court take place generally m 
civil causes of admiralty or maritime juris¬ 
diction. 

97. By the Act of March 3, 1803, § 2,. 
it is enacted, that from all final judgments 
or decrees in any of the district courts of 
the United States, an appeal where the 
matter in dispute, exclusive of costs, shall 
exceed the sum or value of fifty dollars, 
shall be altywed to the district court next 
to be holden in the district where sueh final 
judgment or judgments, decree or decrees 
shall be rendered : and the circuit courts 
are thereby authorized and required, to 
hear and determine such appeals. 

98. —[3.] Although no act of congress 
authorizes the circuit court to issue a cer^ 
tiorari to the district court for the removal 
of a cause, yet if the cause be so removed, 
and instead of taking advantage of the irre¬ 
gularity in proper time and in a proper 
manner, the defendant makes the defence 
and pleads to issue, he thereby waives tho 
objection, and the suit will be considered as 
an original one in the circuit court, mado 
so by consent of parties. 2 Wheat. R. 221. 

99. —[4.] The circuit court may issue a 
writ.of procedendo to the district court. 
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2. Equity Jurisdiction of the Circuit 

Courts. 

100. Circuit courts are vested with 
equity jurisdiction in certain cases. The 
Act of September, 1789, § 11, gives original 
cognizance, concurrent with the courts of 
the several states, of all suits of a civil 
nature at common law or in equity , where 
the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dol¬ 
lars, and the United States are plaintiffs or 
petitioners, or an alien is a party, or the 
suit is between a citizen of the state where 
the suit is brought and a citizen of another 
state. 

101. The Act of April 15, 1819, § 1, 
provides, u That the circuit court of the 
United States shall have original cogni¬ 
zance, as well in equity as at law, of all ac¬ 
tions, suits, controversies, and cases arising 
under any law of the United States, grant¬ 
ing or comfirming to authors or inventors, 
the exclusive right to their respective 
writings, inventions, and discoveries; and 
upon any bill in equity filed by any party 
aggrieved, in such cases, shall have autho¬ 
rity to grant .injunctions according to tho 
course and principles of courts of equity, to 
prevent the violation of the rights of any 
authors or inventors, secured to them by 
any laws of the United States, on such 
terms and conditions as the said courts may 
deem fit and reasonable : provided , however , 
that from all judgments and decrees of any 
circuit courts rendered in the premises, a 
writ of error or appeal, as the case may re¬ 
quire, shall lie to the supreme court of the 
United States, in the same manner and 
under the same circumstances, as is now 
provided by law, in other judgments and 
decrees of such circuit court.” 

102. By the Act of August 23,1842, it 
is enacted, § 5, c< That the district courts, 
as courts of admiralty, and the circuit courts, 
as courts of equity, shall be deemed always 
open for the purpose of filing libels, bills, 
petitions, answers, pleas, and other plead¬ 
ings, for issuing and returning mesne and 
final process and commissions, and for mak¬ 
ing and directing all interlocutory motions, 
orders, rules, and other proceedings what¬ 
ever, preparatory to the hearing of all causes 
pending therein upon their merits. And it 
shall be competent for any judge of the 
court, upon reasonable notice to the parties, 
in the clerk’s office or at chambers, and in 
vacation as well as in term, to make and 
direct, and award all such process, commis¬ 


sions, and interlocutory orders, rules, and 
other proceedings, whenever the same are 
not grantable of course according to the 
rules and practice of the court.” 

(2.) Criminal Jurisdiction of the Circuit 

Courts . 

103. The often cited 11th section of 
the Act of the 24th of September, 1789, 
gives the circuit courts exclusive cognizance 
of all crimes and offences cognizable undei 
the authority of the United States, except 
where that act otherwise provides, or the 
laws of the United States shall otherwise 
direct, and concurrent jurisdiction with the 
district courts of the crimes and offences 
cognizable therein. The jurisdiction of the 
circuit courts in criminal cases is confined 
to offences committed within the district for 
which those courts respectively sit when 
they are committed on land. Scrg. Const. 
Law, 129 ; 1 Gallis. 488. 

2. Of the District Courts . 

104. In treating of district courts , the 
same division which was made, in consider¬ 
ing circuit courts, will here be adopted, by 
taking a view, 1. Of their organization; 
and, 2. Of their jurisdiction. 

§ 1. Of the Organization of the District 

Courts . 

105. The United States are divided into 
districts, in each of which is a court called 
a district court, which is to consist of one 
judge, who is to reside in the district for 
which he is appointed, and to hold annually 
four sessions. Act of September 24, 1789. 
By subsequent acts of congress, the number 
of annual sessions in particular districts, is 
sometimes more and sometimes less : and 
they are to be held at various places in the 
district. There is also a district court in 
the District of Columbia, held by the chief 
justice of the circuit court of that district. 

§ 2. Jurisdiction of the District Courts . 

106. Their jurisdiction is either civil or 
criminal. 

107. —(1.) Their civil jurisdiction ex¬ 
tends, 1. To admiralty and maritime causes: 
the admiralty and maritime jurisdiction, is 
either the ordinary jurisdiction, which com¬ 
prehends prize suits ; cases of salvage ; ac¬ 
tions for torts; and actions on contracts, 
such as seamen’s wages, pilotage, bottomry, 
ransom, materials, and the like ; or the ex¬ 
traordinary or expressly vested jurisdiction, 
which includes cases of seizures under the 
revenue laws, &c.; and captures within the 
jurisdiction of the United States. 

108. —2. To cases of seizure on land 
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under the laws of the United States, and in 
suits for penalties and forfeitures, incurred 
under the laws of the United States. 

109, —3. To cases in which an alien sues 
for a tort, in violation of the laws of nations, 
or a treaty of the United States. * 

110, —4. To suits instituted by the Uni¬ 
ted States. 

111, —5. To actions by and against con¬ 
suls. 


112. —G. To certain cases in equity. 

113. —1. The admiralty and maritime 
jurisdiction of the district court is ordinary 
or extraordinary. 

114. —1st. The ordinary jurisdiction is 
granted by the Act of September 24th, 1789, 
§9. It is there enacted, that the district 
court shall have exclusive original cogni¬ 
zance of all civil causes of admiralty and 
maritime jurisdiction. This jurisdiction is 
exclusive. Bee, 19 ; 3 Dali. 16 ; Paine, 
111; 4 Mason, 139. 

115. This ordinary jurisdiction is exer¬ 
cised in, 

116. -^1.) Prize suits. The Act of Sep¬ 
tember 24, 1789, § 9, vests in the district 
courts as full jurisdiction of all prize causes 
as the admiralty of England; and this 
jurisdiction is an ordinary inherent branch 
of the powers of the court of admiralty, 
whether considered as prize courts or in¬ 
stance courts. 3 Dali. 16; Paine, 111. 

117. The act of congress marks out not 
only the general jurisdiction of the district 
courts, but also that of the several courts 
in relation to each other, in cases of seizure 
on the waters of the United States, navi¬ 
gable, &c. When the seizure is made with¬ 
in the waters of one district, the court of 
that district has exclusive jurisdiction, 
though the offence may have been commit¬ 
ted out of the district. When the seizure 
is made on the high seas, the jurisdiction is 
in the court of the district where the pro¬ 
perty may be brought. 9 Wheat. 402; 
6 Cranch, 281; 1 Mason, 360 : Paine, 40. 

118. When the seizure has been made 
within the waters of a foreign nation, the 
district court has jurisdiction, when the 
property has been brought into the district, 
and a prosecution has been instituted there. 
9 Wheat. 402 ; 9 Cranch. 102. 

119. The district court has jurisdiction 
of seizures, and of the question who is enti¬ 
tled to their proceeds, as informers or other¬ 
wise; and the principal jurisdiction is ex¬ 
clusive ; the question, as to who is the 
informer, is also exclusive. 4 Mason, 139. 


120. —(2.) Cases of salvage . Under the 
constitution and laws of the United States, 
this court has exclusive original cognizance 
in cases of salvage ; and, as a consequence, 
it has the power to determine to whom the 
residue of the property belongs, after de¬ 
ducting the salvage. 3 Dali. 183. 

121. —(3.) -fictions arising out of torts 
and injuries . The district court has juris¬ 
diction over all torts and injuries committed 
on the high seas, and in ports or harbors 
within the ebb and flow of the tide. Vide 

1 Wheat. R. 304; 2 Gall. II. 389 ; 1 Mason, 
96; 3 Mason, 242; 4 Mason, 380; 18 
Johns. R. 257. 

122. A court of admiralty has jurisdic¬ 
tion to redress personal wrongs committed 
on a passenger, on the high seas, by the mas¬ 
ter of a vessel, whether those wrongs be by 
direct force or consequential injuries. 3 
Mason, 242. 

123. The admiralty may decree damages 
for an unlawful capture of an American ves¬ 
sel by a French privateer, and may proceed 
by attachment in rem . Bee, 60. 

124. It has jurisdiction in cases of 

maritime torts, in personam as well as in 
rem . 10 Wheat. 473. 

125. This court has also jurisdiction of 
petitory suits to reinstate owners of vessels 
who have been displaced from their posses¬ 
sion. 5 Mason, 4G5. It exercises juris¬ 
diction of all torts and injuries committed 
on the high seas, and in port9 or harbors 
within the flow or ebb of the tide. 2 Gallia. 
398; Bee, 51. 

126. A father, whose minor son has 
been tortiously abducted and seduced on a 
voyage on the high seas, may sue, in the 
admiralty, in the nature of an action per 
quod , &c., also for wages earned by such 
son in maritime service. 4 Mason, 380. 

127. —(4.) Suits on contracts . As a court 
of admiralty, the district court has a juris¬ 
diction, concurrent with the courts of com¬ 
mon law, over all maritime contracts, where¬ 
soever the same may he made or executed, 
or whatsoever he the form of the contract. 

2 Gallis. 398. It may enforce the perform¬ 
ance of charter-parties for foreign voyages, 
and by proceeding in rem , a lien for freight 
under them. 1 Sumn. 551 ; 2 Sumn. 589. 
It has jurisdiction over contracts for the 
hire of seamen, when the service is sub¬ 
stantially performed on the sea, or on waters 
within the flow and reflow of the tide 10 
Wheat. 428; 7 Pet. 324; Bee, 199; Gilp. 
529. But unless the services are essen- 
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tially maritime, the jurisdiction does not 
attach. 10 Wheat. 428 ; Gilp. 529. 

128. The master of a vessel may sue in 
the admiralty, for his wages; and the mate, 
who on his death succeeds him, has the 
same right. 1 Sumn. 157 ; 9 Mason, 161; 
4 Mason, 196. But when the services for 
which he sites have not been performed by 
him as master, they cannot be sued for in 
admiralty. 3 Mason, 161. 

129. The jurisdiction of the admiralty 
attaches when the services are performed 
on a ship in port where the tide ebbs and 
flows. 7 Pet. 324 ; Gilp. 529. 

130. Seamen, employed on board of 
steamboats and lighters engaged in trade 
or commerce on tide-water, are within the 
admiralty jurisdiction. But those in ferry¬ 
boats are not so. Gilp. 532 ; Gilp. 203. 

131. Wages may be recovered in the 
admiralty by the pilot, deck-hands, engineer, 
and firemen, on board of a steamboat. Gilp. 
505. 

132. But unless the service of those 
employed contribute in navigating the ves¬ 
sel, or to its preservation, they cannot sue 
for their wages in the admiralty ; musicians 
on board of a vessel, who are hired and 
employed as such, cannot therefore enforce 
a payment of their wages by a suit in rem 
in the admiralty. Gilp. 516. 

133. —2d. The extraordinary jurisdiction 
of the district court, as a court of admiralty, 
or that which is vested by various acts of 
congress, consists of— 

(l.) Seizures under the laws of imposts, 
navigation, or trade of the United States. 
It is enacted, by the Act of September 24, 
1789, § 9, that the district court shall have 
exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdic¬ 
tion including all seizures under laws of 
impost, navigation, or trade of the United 
States, when the seizures are made on 
waters which are navigable from the sea, 
by vessels of ten or more tons burden, 
within their respective districts, as well as 
upon the high seas ; saving to suitors, in 
all cases, the right of a comnlon law re¬ 
medy, when the common law is competent 
to give it. 

134. Causes of this kind are to he tried 
by the district court, and not by a jury. 4 
Cranch, 438 ; 5 Cranch, 281; 1 Wheat. 9, 
20 ; 7 Cranch, 112 ; 3 Dali. 297. 

135. It is the place of seizure, and not 
the committing of the offence, that, under 
the Act of September 24,1789, gives juris¬ 


diction to the court; 4 Cranch, 443; 5 
Cranch, 304; for until there has been a 
seizure, the forum cannot be ascertained. 9 
Cranch, 289. 

136. When the seizure has been volun¬ 
tarily abandoned, it loses its validity, and 
no jurisdiction attaches to any court, unless 
there be a new seizure. 10 Wheat. 325 ; 
1 Mason, 361. 

137. —(2.) The admiralty jurisdiction, 
expressly vested in the district court, em¬ 
braces, also, captures made within the juris¬ 
dictional limits of the United States. By 
the Act of April 20,1818, § 7, the district 
court shall take cognizance of complaints, 
by whomsoever instituted, in cases of cap¬ 
tures made within the waters of the United 
States, or within a marine league of the 
coasts and shores thereof. 

138. —2. The civil jurisdiction of the 
district court extends to cases of seizure on 
land, under the laws of the United States, 
and in suits for penalties and forfeitures 
incurred under the laws of the United 
States. 

139. The Act of September 24, 1789, 
§ 9, gives to the district court exclusive 
original cognizance of all seizures made on 
land, and other waters than as aforesaid, 
(that is, those which are navigable by ves¬ 
sels of ten or more tons burden, within 
their respective districts, or on the high 
seas,) and of all suits for penalties and for¬ 
feitures incurred under the laws of the 
United States. 

140. In all cases of seizure on land, 
the district court sits as a court of common 
law, and its jurisdiction is entirely distinct 
from that exercised in case of seizure on 
waters navigable by vessels of ten tons 
burden and upwards. 8 Wheat. 395. 

141. Seizures of this kind are triable 
by jury; they are not cases of admiralty 
and maritime jurisdiction. 4 Cranch, 443. 

142. —3. The civil jurisdiction of the 
district court extends also to cases in which 
an alien sues for a tort, in violation of the 
law of nations, or a treaty of the United 
States. 

143. The Act of September 24, 1789, 

§ 9, directs that the district court shall 
have cognizance, concurrent with the courts 
of the several states, or the circuit courts, 
as the case may he, of all causes where an 
alien sues for a tort only, in violation of 
the law of nations, or of a treaty of the 
United States. 

144. —4. The civil jurisdiction of this 


cou 


cou 


341 


oourt extends further to suits instituted by 
the United States. By the 9th section of 
the Act of September 24, 1789, the dis¬ 
trict court shall also have cognizauce, con¬ 
current as last mentioned, of all suits at 
common law, where the United States sue, 
and the matter in dispute amounts, exclusive 
of costs, to the sum or value of one hundred 
dollars. And by the Act of March 3,1815, 
§ 4, it has cognizance* concurrent with the 
courts and magistrates of the several states, 
and the circuit courts of the United States, 
of all suits at common law where the United 
States, or any officer thereof, under the 
authority of any act of congress sue, al¬ 
though the debt, claim, or other matter in 
dispute, shall not amount to one hundred 
dollars. 

145. These last words do not confine 
the jurisdiction given by this act to one 
hundred dollars, but prevent it from stop¬ 
ping at that sum: and consequently, suits 
for sums over one hundred dollars are cog¬ 
nizable in the district, circuit, and state 
courts, and before magistrates, in the cases 
here mentioned. By virtue of this act, 
these tribunals have jurisdiction over suits 
brought by the postmaster-general, for debts 
and balances due the general post office. 12 
Wheat. 147 ; 2 Pet, 447 ; 1 Pet. 318. 

146. —5. This court has jurisdiction of 
actions bv and against consuls or vice-con¬ 
suls, exclusively of the courts of the several 
states, except for ofFences where other pun¬ 
ishment than whipping not exceeding thirty 
stripes, a fine not exceeding one hundred 
dollars, or a term of imprisonment not ex¬ 
ceeding six months, is inflicted. 

14/. For offences above this description 
formerly the circuit court only had juris¬ 
diction in cases of consuls. 5 S. & R. 545 ; 
2 Dali. 299. But by the Act of August 
23, 1842, the district courts shall have 
concurrent jurisdiction with the circuit 
courts of all crimes and offences against 
the United States, the punishment of which 
is not capital. And by the Act of Febru¬ 
ary 28, 1839, § 5, the punishment of 
whipping is abolished. See also the Act 
of 28th Sept. 1850, making appropriations 
for the naval service, &c. 

148. —6. The jurisdiction of the district 
court under the bankrupt laws will be found 
under the title Bankrupt . 

149. —7. The district courts have equit¬ 
able jurisdiction in certain cases. 

150. By the first section of the Act of 
February 13, 1807, the judges of the dis¬ 


trict courts of the United States shall have 
as full power to grant writs of injunctions, 
to operate within their respective districts, 
as is now exercised by any of the judges of 
the supreme court of the United Slatos, 
under the same rules, regulations, and re¬ 
strictions, as are prescribed by the several 
acts of congress establishing the judiciary 
of the United States, any law to the con¬ 
trary notwithstanding. Provided , that the 
same shall not, unless so ordered by the 
circuit court, continue longer than to the 
circuit then next ensuing; nor shall an in¬ 
junction be issued by a district judge in any 
case, where the party has had a reasonable 
time to apply to the circuit court for the writ. 

151. An injunction may be issued by 
the district judge under the Act of March 
3, 1820, §§ 4, 5, where proceedings have 
taken place by warrant and distress against 
a debtor to the United States nr his sureties, 
subject by § 6, to appeal to the circuit court 
from the decision of such district judge in 
refusing or dissolving the injunction, if such 
appeal be allowed by a justice of the su¬ 
preme courts On which, with an exception 
as to the necessity of an answer on the part 
of the United States, the proceedings are 
to be as in other cases. 

152. The Act of September 24, 1789, 
§ 14, vests in the judges of the district 
courts, power to grant writs of habeas cor¬ 
pus, for the purpose of an inquiry into the 
cause of commitment. 

153. Other acts give them power to is¬ 
sue writs, make rules, take depositions, &c. 
The acts of congress already treated of re¬ 
lating to the privilege of not being sued 
out of the district of which the defendant 
is an inhabitant, or in which he is found, re¬ 
stricting suits by assignees, and various 
others, apply to the district court as well 
as to the circuit court. 

154. By the 9th section of the Act of 
September 24, 1789, the trial of issues in 
fact in the district courts, in all causes ex¬ 
cept civil causes of admiralty and maritime 
jurisdiction, shall be by jury. Serg. Const. 
Law, 226, 227. 

(2.) The criminal jurisdiction of the dis¬ 
trict court . 

155. By the Act of August 23, 1842, 
§ 3, it is enacted that the district courts of 
the United States shall have concurrent 
jurisdiction with the circuit courts, of all 
crimes and offences against the Unifed 
States, the punishment of which is not 
capital. 
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156- There is a class of district courts 
of a peculiar description. These exercise 
the power of a circuit court, under the 
same regulations as they were formerly ex¬ 
orcised by the district court of Kentucky, 
which was the first of the kind- 

157. The Act of September 24, 1789, 
§10, gives the district court of the Ken¬ 
tucky district, besides the usual jurisdiction 
of a district court, the jurisdiction of all 
causes, except of appeals and writs of error, 
thereinafter made cognizable in a circuit 
court, and writs of error and appeals were 
to lie from decisions therein to the supreme 
court, and under the same regulations. By 
the 12th section, authority was given to 
remove cases from a state court to such 
court, in the same manner as to a circuit 
court. 

3. The territorial courts . 

158. The act to establish the territorial 
government of Oregon, approved August 
14, 1848, establishes the judicial power of 
the said territory as follows : 

§ 9. The judicial power of said territory 
shall be vested in a supreme court, district 
courts, probate courts, and in justices of the 
peace. The supreme court shall consist of 
& chief justice and two associate justices, 
any two of whom shall constitute a quorum, 
and who shall hold a term at the 6eat of 
government of said territory annually ; and 
they shall hold their offices during the period 
of four years, and until their successors 
shall be appointed and qualified. The said 
territory shall be divided into three judicial 
districts,, and a district court shall be held 
in each of said districts by one of the justices 
of the supreme court, at such times and 
places as may be prescribed by law ; and the 
said judges shall after their appointments, 
respectively, reside in the districts which 
shall be assigned them. The jurisdiction 
of the several courts herein provided for, 
both appellate and original, and that of the 
probate courts and of justices of the peace, 
shall be as limited by law: Provided , That 
justices of the peace shall not have juris¬ 
diction of any case in which the title to land 
shall in anywise come in question, or where 
the debt or damages claimed shall exceed 
one hundred dollars; and the said supreme 
and district courts, respectively, shall pos¬ 
sess chancery, as well as common law, 
jurisdiction. Each district court, or the 
judge thereof, shall appoint its clerk, who 
shall also be the register in chancery, and 
shall keep his office at the plaoe where the 


court may be held. Writs of error, bills ol 
exception, and appeals, shall be allowed in 
all cases from the final decisions of said 
district courts to the supreme court, under 
such regulations as may be prescribed by 
law ; but in no case removed to the supreme 
court shall trial by jury be allowed in said 
court. The supreme court, or the justices 
thereof, shall appoint its own clerk, and 
every clerk shall hold his office at the 
pleasure of the court for which he shall 
have been appointed. Writs of error and 
appeals from the final decisions of the said 
supreme court shall be allowed, and may be 
taken to the supreme court of the United 
States, in the same manner, and under tlie 
same regulations, as from the circuit courts 
of the United States, where the value of the 
property, or the amount in controversy, to 
be ascertained by the oath or affirmation 
of either party, or other competent witness, 
shall exceed two thousand dollars; and in 
all cases where the constitution of the 
United States, or acts of congress, or a 
treaty of the United States, is brought in 
question; and each of the said district courts 
shall have and exercise the same jurisdiction 
in all cases arising under the constitution of 
the United States, and the laws of said 
territory, as is vested in the circuit and 
district courts of the United States; writs 
of error and appeal in all such cases shall be 
made to the supreme court of said territory, 
the same as in other cases. Writs of error 
and appeals from the final decisions of said 
supreme court shall be allowed, and may be 
taken to the supreme court of the United 
States, in the same manner as from the cir¬ 
cuit courts of the United States, where the 
value of the property, or the amount in 
controversy, shall exceed two thousand 
dollars; and each of said district courts 
shall have and exercise the same jurisdiction 
in all cases arising under the constitution 
and laws of the United States, as is vested 
in the circuit and district courts of the 
United States, and also of all cases arising 
under the laws of the said territory, and 
otherwise. The said clerk shall receive, in 
all such cases, the same fees which the 
clerks of the district courts of the late Wis¬ 
consin Territory received for similar services 

159.—■§ 10- There shall be appointed an 
attorney for said territory, who shall con¬ 
tinue in office for four years, and until his 
successor shall be appointed and qualified, 
unless sooner removed by the president, and 
who shall receive the same fees and salary 
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as were provided by law for the attorney of 
the United States for the late territory of 
Wisconsin. There shall also be a marshal for 
the territory appointed, who shall hold his 
office for four years, and until his successor 
shall be appointed and qualified, unless 
sooner removed by the president, and who 
shall execute all processes issuing from the 
said courts, when exercising their jurisdic¬ 
tion as circuit and district courts of the 
United States ; he shall perform the duties, 
be subject to the same regulation and penal¬ 
ties, and be entitled to the same fees, as 
were provided by law for the marshal of the 
district court of the United States, for the 
present [late] territory of Wisconsin ; and 
shall, in addition, be paid two hundred dol¬ 
lars annually as a compensation for extra 
services. 

160. The act to establish a territorial 
government for Utah, approved September 
9,1850, contains the following provisions re¬ 
lative to this subject. They are the same 
in most respects with the preceding. 

Section 9 of this act provides, “ That the 
judicial power of said territory shall be 
vested in a supreme court, district courts, 
probate courts, and in justices of the peace. 
The supreme court shall consist of a chief 
justice and two associate justices, any two 
of whom shall constitute a quorum, and who 
shsll hold a term at the seat of government 
of said territory annually, and they shall 
hold their offices during the period of four 
years. The said territory shall be divided 
into three judicial districts, and a district 
,court shall be held in each of said districts 
by one of the justices of the supreme court, 
at such time and place as may be prescribed 
by law*, and the said judges shall, after 
their appointments, respectively, reside in 
the districts which shall be assigned them. 
The jurisdiction of the several courts herein 
provided for, both appellate and original, 
and that of the probate courts and of justices 
of the peace, shall be as limited by law: 
Provided , That justices of the peace shall 
not have jurisdiction of any matter in con¬ 
troversy when the title or boundaries of land 
may be in dispute, or where the debt or sum 
claimed shall exceed one hundred dollars; 
and the said supreme and district courts, 
respectively, shall possess chancery as well 
as common law jurisdiction. Each district 
court, or the judge thereof, shall appoint its 
clerk, who shall also be the register in 
chancery, and shall keep his office at the 
place where the court may be held. Writs 


of error, bills of exception, and appeals shall 
be allowed in all cases from the final deci¬ 
sions of said district courts to the supreme 
court, under such regulations as may be 
prescribed by law; but in no case removed 
to the supreme court shall trial by jury be 
allowed in said court. The supreme court, 
or the justices thereof, shall appoint its own 
clerk, and every clerk shall hold his office 
at the pleasure of the court for which he 
shall have been appointed. Writs of error, 
and appeals from the final decisions of said 
supreme court, shall be allowed, and may 
be taken to the supreme court of the United 
States, in the same manner and under the 
same regulations as from the circuit courts 
of the United States, where the value of the 
property or the amount in controversy, to 
be ascertained by the oath or affirmation of 
either party, or other competent witness, 
shall exceed two thousand dollars, except 
only that, in all cases involving title to 
slaves, the said writs of error or appeals 
shall be allowed and decided by the said 
supreme court, without regard to the value 
of the matter, property, or title in contro¬ 
versy ; and except, also, that a writ of error 
or appeal shall also be allowed to the su¬ 
preme court of the United States, from the 
decisions of the said supreme court created 
by this act, or of any judge thereof, or of 
the district courts created by this act, or of 
any judge thereof, upon any writ of habeas 
corpus involving the question of, personal 
freedom : and each of the said district courts 
shall have and exercise the same jurisdiction 
in all cases arising under the constitution 
and laws of the United States as is vested 
in the circuit and district courts of the 
United States ; and the said supreme and 
district courts of the said territory, and the 
respective judges thereof, shall and may grant 
writs of habeas corpus in all cases in which 
the same are granted by the judges of the 
United States in the District of Columbia; 
and the first six days of every term of said 
courts, or so much thereof as shall be ne¬ 
cessary, shall be appropriated to the trial of 
causes arising under the said constitution 
and laws ; and writs of error and appeal, in 
all such catfes, shall be made to the supreme 
court of said territory, the same as in other 
cases. The said clerk shall receive in all 
such eases the same fees which the clerks 
of the district courts of Oregon territory 
now receive for similar services. 

161. “There shall be appointed an at¬ 
torney for said territory, who shall continue 
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in office for four years, unless sooner re¬ 
moved by the president, and who shall 
receive the same fees and salary as the 
attorney of the United States for the pre¬ 
sent territory of Oregon. There shall also 
be a marshal for the territory appointed, 
who shall hold his office for four years, un¬ 
less sooner removed by the president, and 
who shall execute all processes issuing from 
the said courts, when exercising their juris¬ 
diction as circuit and district courts of the 
United States: he shall perform the duties, 
be subject to the same regulation and penal¬ 
ties, and be entitled to the same fees as the 
marshal of the district court of the United 
States for the present territory of Oregon ; 
and shall, in addition, be paid two hundred 
dollars annually as a compensation for extra 
services. 5 ’ 

COURTESY, OR CURTESY, Scotch 
law . A right which vests in the husband, 
and is in the nature of a life-rent. It is a 
counterpart of the terce. Courtesy requires, 
1st. That there shall have been a living 
child born of the marriage, who is Heir of 
the wife, or who, if surviving, would have 
been entitled to succeed. 2d. That the wife 
shall have succeeded to the subjects in 
question as heir cither of line, or of talzie, 
or of provision. 1 Bell’s Com. 61; 2 Ersk. 
9, § 53. See Curtesy . 

Courtesy op England. See Estates 
by the Courtesy. 

COUSIN, domest . rel . Cousins are kin¬ 
dred who are the issue of two brothers or 
two sisters, or of a brother and a sister. 
Those who descend from the brother or sis¬ 
ter of the father of the person spoken of are 
called paternal cousins; maternal cousins 
are those who are descended from the bro¬ 
thers or sisters of the mother. Yide 2 Bro. 
C. C. 125 ; 1 Sim. & Stu. 301; 3 Russ. C. 
C. 140; 9 Sim. R. 386, 457. 

COVENANT, remedies . The name of 
an action instituted for the recovery of 
damages for the breach of a covenant or 
promise under seal . 2 Ld. Raym. 1536; 

F. N. B. 145 ; Com. Dig. Pleader, 2 Y 2; 
Id. Covenant, A 1; Bouv. Inst. Index, h. t. 

2. The subject will be considered with 
reference, 1. To the kind of claim or obli¬ 
gation on which this action may be main¬ 
tained. 2. The form of the declaration. 
3. The plea. 4. The judgment. 

3. —1. To support this action, there must 
be a breach of a promise under seal. 6 
Port. R. 201; 5 Pike, 263 ; 4 Dana, 381; 
€ Miss. R. 29. Such promise may be con¬ 


tained in a deed-poll, or indenture, or be 
express or implied by law from the terms ot 
the deed ; or for the performance of some¬ 
thing in futuro , or that something has been 
done ; or in some cases, though it relate to 
something in presenti , as that the covenan¬ 
tor has a good title. 2 Saund. 181, b 
Though, in general, it is said that covenan. 
will not lie on a contract in presently as on 
a covenant to stand seized, or that a certain 
horse shall henceforth be the property of 
another. Plowd. 308; Com. Dig. Cove¬ 
nant, A 1; 1 Chit. PI. 110. The action 
of covenant is the peculiar remedy for the 
. non-performance of a promise under seal, 
where the damages are unliquidated , and 
| depend in amount on the opinion of a jury, 
| in which case neither debt nor assumpsit 
| can be supported; but covenant as well as 
: the action of debt, may be maintained upon 
a single bill for a sum certain. When the 
breach of the covenant amounts to misfea¬ 
sance, the covenantee has an election to 
proceed by action of covenant, or by action 
on the case for a tort, as against a lessee, 
either during his term or afterwards, for 
waste; 2 Bl. R. 1111; 2 Bl. R. 848 ; but 
this has been questioned. When the con¬ 
tract under seal has been enlarged by parol, 
the substituted agreement will be consi¬ 
dered, together with the original agreement, 
as a simple contract. ,2 Watt’s R. 451; 1 
Chit. PI. 96 ; 3 T. R. 590. 

| 4.—2. The declaration must state that the 
; contract was under seal; and it should make 
I profert of it, or show some excuse for the 
I omission. 3 T. R. 151. It is not, in general, 
requisite to state the consideration of the de¬ 
fendant’s promise, because a contract under 
seal usually imports a consideration ; but 
when the performance of the consideration 
constitutes a condition precedent, such per¬ 
formance must be averred. So much only of 
the deed and covenant should be set forth 
as is essential to the cause of action : al¬ 
though it is usual to declare in the words 
of the deed, each covenant may be stated as 
to its legal effect. The breach may be in 
the negative of the covenant generally; 4 
I Dali. R. 436; or, according to the legal 
effect, and sometimes in the alternative : 
and several breaches may be assigned at 
common law. Damages being the object of 
the suit, should be laid sufficient to cover 
the real amount. Yide 3 Serg. & Rawle, 
364; 4 Dali. R. 436; 2 Yeates’ R. 470j 
3 Serg* A Rawle, 564, 567; 9 Serg. & 
Rawle, 45. 
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5. —3. It is said that strictly there is no 
general issue in this action, though the plea 
of non est factum lias been said by an intel¬ 
ligent writer to be the general issue. Steph. 
PI. 174. But this plea only puts in issue 
the fact of sealing the deed. 1 Chit. PI. 
116. Non infrcgit convent ionem, and nil 
debet , have both been held to be insufficient. 
Com. Dig. Pleader, 2 V 4. In Pennsylva¬ 
nia, by a practice peculiar to that state, the 
defendant may plead covenants performed , 
and under this plea, upon notice of the spe¬ 
cial matter, in writing, to the plaintiff, with¬ 
out form, lie may give anything in evidence 
which he might have pleaded. 4 Dali. 439; 
2 Yeates, 107 ; 15 Serg. & Rawle, 105. 
And this evidence, it seems, may be given 
in the circuit courts of the United States in 
that state without notice, unless called for. 

2 IV. C. C. R. 456. 

6. —4. The judgment is that the plaintiff 
recover a named sum for his damages, which 
he has sustained by reason of the breach 
or breaches of covenant, together with 
costs. 

Covenant, contracts . A covenant, conven¬ 
tion in its most general signification, means 
any kind of promise or contract, whether it be 
made in writing or by parol. Hawk. P. C. 
b. 1, c. 27, § 7, s. 4. In a more technical 
sense, and the one iu which it is here con¬ 
sidered, a covenant is an agreement between 
two or more persons, entered into in writing 
and under seal, whereby either party stipu¬ 
lates for the truth of certain facts, or pro¬ 
mises to perform or give something to the 
other, or to abstain from the performance 
of certain things. 2 Bl. Com. 303—4 ; Bac. 
Ab. Covenant, in pr.; 4 Cruise, 446 ; Shep¬ 
pard, Touchs. 160; 1 Harring. 151, 233; 
1 Bibb, 379; 2 Bibb, 614; 3 John. 44; 
20 John. 85; 4 Day, 321. 

2. It differs from an express assumpsit 
in this, that the former may be verbal, or 
in writing not under seal, while the latter 
must always be by deed. In an assumpsit, 
a consideration must be shown; in a cove¬ 
nant no consideration is necessary to give 
it validity, even in a court of equity. Plowd. 
308 ; i T. R. 447 ; 4 Bam. & Ai d 652; 

3 Bingh. 111. 

3. It is proposed to consider, first, the 
goneral requisites of a covenant; and se¬ 
condly, the several kinds of covenants. 

4. —$ 1. The general requisites are, 
1st. Proper parties. 2d. Words of agree¬ 
ment. 3d A legal purpose. 4th. A pro¬ 
per form. 


5. —1st. The parties must be such as bj 
law can enter into a contract. If cither for 
want of understanding, as in the case of an 
idiot or lunatic ; or in the case of an infant, 
where the contract is not for his benefit; or 
where there is understanding, but owing to 
certain causes, as coverture, in the case of a 
married woman, or duress, in every case, the 
parties are not competent, they cannot bind 
themselves. See Parties to Actions . 

6. —2d. There must be an agreement. 
The assent or consent must be mutual; for 
the agreement would be incomplete if either 
party withheld his assent to any of its terms. 
The assent of the parties to a contract ne¬ 
cessarily supposes a free, fair, serious exer¬ 
cise of the reasoning faculty. Now, if from 
any cause, this free assent be not given, the 
contract is not binding. See Consent . 

7. —3d. A covenant against any positive 
law, or public policy, is, generally speaking, 
void. See Nullity; Shep. Touchs. 163. 
As an example of the first, is a covenant by 
one man that he will rob another; and of 
the last, a covenant by a merchant or trades¬ 
man that he will not follow his occupation 
or calling. This, if it be unlimited, is ab¬ 
solutely void; but, if the covenant be that he 
shall not pursue his business in a particular 
place, as, that he will not trade in the city 
of Philadelphia, the covenant is no longer 
against public policy. See Shep. Touehs. 
164. A covenant to do an impossible 
thing is also void. Ib, 

8. —4th. To make a covenant, it must, 
according to the definition above given, be 
by deed, or under seal. No particular form 
of words is necessary to make a covenant, 
but any words which manifest the intention 
of the parties, in respect to the subject 
matter of the contract, are sufficient. See 
numerous examples in Bac. Abr. Covenant, 
A ; Selw. N. P. 469 ; Com. Dig. Covenant, 
A 2; 3 Johns. R. 44 ; 5 Munf. 483. 

9. In Pennsylvania, Delaware, and 
Missouri, it is declared by statute that the 
words grant , bargain , and sc//, shall amount 
to a covenant that the grantor was seised 
of an estate in fee, free from all inoura- 
brances done or suffered by him, and for 
quiet enjoyment against his acts. But it 
has been adjudged that those words in the 
Pennsylvania statute of 1715, (and the de¬ 
cision will equally apply to the statutory 
language in the other two states,) did not 
amount to a general warranty, but merely 
to a covenant that the grantor had not done 
any act, nor created any inoumbrance 
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whereby the estate might be defeated. 2 
Bin. 95 ; 11 S. & R. Ill, 112 ; 4 Kent, 
Com. 460. 

10. —§ 2. The several kinds of cove¬ 
nants. They are, 

1. Express or implied. 1. An express ! 
covenant, or a covenant in fact, is one ex- ! 
pressly agreed between the parties and ’ 
inserted in the deed. The law does not 
require any particular form to create an ' 
express covenant. The formal word “ cove¬ 
nant” is therefore not indispensably re- | 
quisitc. 2 Mod. 268 ; 3 Keb. 848 ; 1 j 
Leon, 324; 1 Bing. 433 ; 8 J. B. Moore, 
546; 1 Ch. Cas. 294 ; 16 East, 352; 12 
East, 182, n.; 1 Bibb, 379; 2 Bibb, 614 ; 

3 John. 44 ; 5 Cowen, 170; 4 Day, 321 ; 

4 Conn. 508 ; 1 Harring. 233. The words 

“ I oblige ;” “ agree,” 1 Ves. 516 ; 2 Mod. 
266 ; or, “ I bind myself to pay so much 
such a day, and so much such another day;” 
Hardr. 178; 3 Leon. 119, pi. 199; are 
held to be covenants ; and so are the words 
of a bond. 1 Ch. Cas. 194. But words 
importing merely an order or direction that 
other persons should pay a sum of money, 
are not a covenant. 6 J. B. Moore, 202, 
n. (a.) # j 

11. —1. An implied covenant is one 
which the law intends and implies, though j 
it be not expressed in words. 1 Com- j 
mon Bench Rep. 402 ; Co. Lit. 139, b ; 
Vaughan’s Rep. 118 ; Rawle on Covenants, 
364. There are some words which of 
themselves do not import an express cove¬ 
nant, yet being made use of in certain con¬ 
tracts, have a similar operation and are 
called covenants in law. They are as effectu¬ 
ally binding on the parties as if expressed 
in the most unequivocal terms. Bac. Ab. 
Covenant, B. A few examples will fully 
explain this. If a lessor demise and grant 
to his lessee a house or lands for a certain 
terra, the law will imply a covenant on the 
part of the lessor, that the lessee shall 
during the term quietly enjoy the same 
against all incumbrances. Co. Litt. 384. 
When in a lease the words “ grant,” 1 Mod. 
113; Freem. 367 ; Cro. Eliz. 214 ; 4 Taunt. 
609; u grant and demise,” 4 Wend. 502; 
“demise,” 10 Mod. 162; 4 Co. 80; Hob. 
12 ; or u demiserunt,” 1 Show. 79 ; 1 Salk. 
137, are used, they are so many instances 
of implied covenants. And the words 
u yielding and paying” in a lease, imply a 
covenant, on the part of lessee, that he 
will pay the rent. 9 Verm. 151; 3 Penn. 
461, 464. 


12. —2. Real and personal. 

1st. A real covenant is one which lias 
for its object something annexed to, or 
inherent in, or connected with land or other 
real property. Co Litt. 3d4 ; Jenk. 241 ; 
Cruise, Dig. tit. 32, c. 25, s. 22; Platt 
on Cov. 60, 61; 2 Bl. Com. 304. A cove¬ 
nant real, which necessarily runs with the 
land, as to pay rent, not to cut timber, and 
the like, is said to be an inherent covenant . 
Shop. To. 161. A covenant real runs with 
the land and descends to the heir; it is 
also transferred to a purchaser. Such cove¬ 
nants are said to run with the land, so that 
he who has the one is subject to the other. 
Bac. Ab. Covenants, E 2. See 2 Penn. 
507; 10 Wend 180; 12 Mass. 306; 17 
Mass. 586 ; 5 Cowen, 137 ; 5 Ham. 156 ; 
5 Conn. 497 ; 1 Wash. C. C. 375 ; 8 Cowen, 
206; 1 Dali. 210; 11 Shep. 283; 6 Met. 
139; 3 Mete. 81; 3 Harring. 338; 17 
Wend. 136. 

13. —2. As commonly reckoned, there are 
five covenants for title, viz : 1. Covenant for 
seisin. 2. That the grantor has a perfect right 
to convey. 3. That the grantee shall quietly 
possess and enjoy the premises without inter¬ 
ruption, called a covenant for quiet enjoy¬ 
ment. 4. The covenant against incumbrances. 

5. The covenant for further assurance. 

6. Besides these covenants, there is another 
frequently resorted to in the United States, 
which is relied on more, perhaps, than any 
other, called the covenant of warranty. See 
Rawle on Covenants for Title, where the 
import and effect of these covenants are 
elaborately and luminously discussed. 

14. —3. A personal covenant relates only 
to matters personal, as distinguished from 
real, and is binding on the covenantor 
during life, and on his personal representa¬ 
tives after his decease, in respect of his 
assets. According to Sir William Black- 
stone, a personal convenant may be trans¬ 
formed into a real, by the mere circumstance 
of the heirs being named therein, and having 
assets by descent from the covenantor. 2 
Bl. Coro. 304. A covenant is personal in 
another sense, where the covenantor is 
bound to fulfil the covenant himself; as, to 
teach an apprentice. F. N. B. 340, A. 

15. Personal covenants are also said tc 
be transitive and intransitive; the former, 
when the duty of performing them passes 
to the covenantor’s representatives; the 
latter, when it is limited to himself; as, in 
the case of teaching an apprentice. Bao* 
Ab. h« t. 
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16. As they affect each other in the 
same deed, covenants may be divided into 
three classes. 

1st. Dependent covenants are those in 
which the performance of one depends on 
the pcrforinaneo of the other; there may 
be conditions which must be performed be¬ 
fore the other party is liable to an action 
on his covenant. 8 S. & R. 268 ; 4 Conn. 
3: 1 Blackf. 175; 2 John. 209; 2 Stew. 
& Port. 60; 6 Cowen, 296; 3 Ala. R. 
330; 3 Pike, 581; 2 W. & S. 227; 5 
Shop. 232 ; 11 Verm. 549; 4 W. C. C. 
714 ; Platt on Cov. 71; 2 Dougl. 689; 
Lofft, 191; 2 Selw. N. P. 443, 444. To 
ascertain whether covenants are dependent 
or not, the intention of the parties is to 
be sought for and regarded rather than the 
order or time in which the acts are to be 
done, or the structure of the instrument, or 
the arrangements of the covenant. 4 Wash. 
C. C. 714 ; 1 Root, 170; 4 Rand. 352; 4 
Rawle, 26; 5 Wend. 496; 2 John. 145; 
13 Mass. 410; 2 W. & S. 227; 4 W. 
& S. 527; Willis, 157; 7 T. R. 130; 
8 T. R. 366; 5 B. & P. 223; 1 Saund. 
320 n. 

17. —2d. Some covenants are mutual 
conditions to be performed at the Same 
time ; these are concurrent covenants. When, 
in these cases, one party is ready and offers 
to perform his part, and the other refuses or 
neglects to perforin his, he who is ready and 
offers, has fulfilled his engagement, and may 
maintain an action for the default of the 
other, though it is not certain that either is 
obliged to do the first act. 4 Wash. C. C. 
714; Dougl. 698; 2 Selw. N. P. 443 ; 
Platt, on Cov. 71. 

18. — 3d. Covenants are independent or 
mutual, when either party may recover 
damages from the other for the injury he 
may have received by a breach of the cove¬ 
nants in his favor, and when it is no excuse 
for the defendant to allege a breach of the 
covenants on the part of the plaintiff. 2 
Wash. C. C. R. 456 ; 5 Shepl. 372 ; 4 Leigh, 
21 ; 3 Watts & S. 300; 13 Mass. 410; 2 
Pick. 300 ; 2 John. 145 ; 10 John. 203 ; 
Minor, 21 ; 2 Bibb, 15 ; 3 Stew. 361; 1 
Fairf. 49; 6 Binn. 166 ; 2 Marsh. 429 ; 7 
John. 249; 5 Wend. 496; 3 Miss. 329; 
2 Har. & J. 467 ; 4 Har. & J. 285; 2 
Marsh. 429 ; 4 Conn. 3. 

19. Covenants are affirmative and nega¬ 
tive. 

1st. An affirmative covenant is one by 
vhioh the covenantor hinds himself that 


something has already been done or shall 
be performed hereafter. Such a covenant 
will not deprive a man of a right lawfully 
enjoyed by him independently of the cove¬ 
nant ; as, if the lessor agreed witli the les¬ 
see that he shall have thorns^ for hedges 
growing upon the land, by assignment of 
the lessor’s bailiff; here no restraint is im¬ 
posed upon the exercise of that liberty 
which the law allows to the lessee, and 
therefore he may take hedge-bote without 
assignment. Dy. 19 b, pi. 115; 1 Leon, 
251. 

20. —2d. A negative covenant is ono 
where the party binds himself that he lias 
not performed and will not perforin a cer¬ 
tain act; as, that he will not encumber. 
Such a covenant cannot be said to be per¬ 
formed until it becomes impossible to break 
it. On this ground the courts are unwilling 
to construe a covenant of this kind to be a 
condition precedent. Therefore, where a 
tailor assigned his trade to the defendant, 
and covenanted thenceforth to desist from 
carrying on the said business with any of 
the customers, and the defendant, in con¬ 
sideration of the performance thereof, cove¬ 
nanted to pay him a life annuity of <£190, 
it was held that if the words in considera¬ 
tion of the performance thereof, should bo 
deemed to amount to a condition precedent, 
the plaintiff would never obtain his annuity; 
because as at anytime during his life ho might 
exercise his former trade, until his death it 
could never be ascertained whether he had 
performed the covenant or not. 2 Saund. 
156 ; 1 Sid. 464; 1 Mod. 64; 2 Keb. 674. 
The defendant, however, on a breach by 
plaintiff, might have his remedy by a cross¬ 
action of covenant. There is also a differ¬ 
ence between a negative covenant, which is 
only in affirmance of an affirmative covenant 
precedent, and a negative covenant which 
is additional to the affirmative covenant. 1 
Sid. 87; 1 Keb. 334, 372. To a covenant 
of the former class a plea of performance 
generally is good, but not to the latter; 
the defendant in that case must plead spe¬ 
cially. Id. 

21. Covenants, considered with regard to 
the parties who are to perform them, are 
joint or several. 

1st. A joint covenant is one by which 
several parties agreo to perform or do a 
thing together. In this case although there 
are several covenantors there is but one 
contract, and if the covenant be broken, all 
the oovenantors living must be sued; a a 
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there is not a separate obligation of each, 
they cannot be sued separately. 

22. —2d. A several covenant ia one 
entered into by one person only. It fre¬ 
quently happens that a number of persons 
enter into tlje same contract, and that each 
binds himself to perform the whole of it; 
in such case, when the contract is under 
seal, the covenantors are severally bound 
for the performance of it. The terms usu¬ 
ally employed to make a several covenant 
are “ severallyor “ each of us.” In 
practice, it is common for the parties to 
bind themselves jointly and severally, and 
then the covenant is both joint and seve¬ 
ral. Vide Hamm, on Parties, 19 ; Cruise, 
Dig. tit. 32, c. 25, s. 18 ; Bac. Ab. Cove¬ 
nant D. 

23. Covenants are executed or execu¬ 
tory. 

1st. An executed covenant is one which 
relates to an act already performed. Shep. 
To. 161. 

24. —2d. An executory covenant is one 
to be performed at a future time. Shep. 
To. 161. 

25. Covenants are obligatory or de¬ 
claratory. 

1st. An obligatory covenant is one which 
is binding on the party himself, and shall 
never be construed to raise a use. 1 Sid. 
27 ; 1 Keb. 334. 

26. —2d. A declaratory covenant is one 
which serves to limit and direct uses. 1 
Sid. 27 ; 1 Heb. 334. 

27. Covenants are principal and aiix- 
#1 • * * 

lliary. 

1st. A principal covenant is one which 
relates directly to the principal matter of 
the contract entered into between the par¬ 
ties ; as, if A covenants to serve B for one 
year. 

28. —2d. An auxiliary covenant is one, 
which, not relating directly to the principal 
matter of the contract between the parties, 
yet relates to something connected with it; 
as, if A covenants with B, that C will per¬ 
form his covenant to serve him for one 
year. In this case, if the principal cove¬ 
nant is void, the auxiliary is discharged. 
Anstr. 256. 

29. Covenants are legal or illegal. 

1st. A legal covenant is one not forbid¬ 
den by law. Covenants of this kind are 
always binding on the parties. 

30. —2d. An illegal covenant is one 
forbidden by law, either expressly or by 
implication. A covenant entered into in 


violation of the express provision of a 
statute is absolutely void. 5 liar. & J. 
193; 5 N. H. Rep. 96; 6 N. II. Rep. 
225; 4 Dali. 298; 6 Binn. 321; 4 S. & R. 
159 ; 1 Binn. 118 ; 4 llalst. 252. A cove¬ 
nant is also void, if it be of immoral nature; 
as, a covenant for future illicit intercourse 
and cohabitation; 3 Monr. 35; 3 Burr. 
1568; S. C. 1 Bl. Rep. 517; 1 Esp. 13; 
1 B. & P. 340 ; or against public policy ; 5 
Mass. 385 ; 7 Grcenl. 113 ; 4 Mass. 370 ; 

5 Halst. 87; 4 Wash. C. C. 297; 11 
Wheat. 258; 3 Day, 145; 2 McLean, 464; 
7 Watts, 152 ; 5 Watts & S. 315 ; 5 IIow. 
Miss. 769; Geo. Decis. part 1, 39; in re¬ 
straint of trade, when the restraint is gone- 
ral ; 21 Wend. 166, 19 Pick. 51 ; 6 Pick. 
206 ; 7 Cowen, 307 ; or fraudulent between 
the parties; 5 Mass. 16; 4 S. & R. 483; 4 
Dali. 250; 7 W. & S. Ill ; or third per¬ 
sons. 3 Day, 450; 14 S. & R. 214; 3 
Caines, 213; 15 Pick. 49; 2 John. 286; 
12 John. 306. 

31. Covenants, in the disjunctive or 
alternative , are those which give the cove¬ 
nantor the choice of doing, or the cove¬ 
nantee the choice of having performed one 
of two or more things at his election ; as, a 
covenant to make a lease to Titus, or pay 
him one hundred dollars on the fourth day 
of July, as the covenantor, or the cove¬ 
nantee, as the case may be, shall prefer. 
Platt on Cov. 21. 

32. Collateral covenants are such as 
concern some collateral thing, which does 
not at all, or not so immediately relate to 
the thing granted ; as, to pay a sum of 
money in gross, that the lessor shall dis¬ 
train for rent, on some other land than that 
which is demised, or the like. Touchs. 
161 ; 4 Burr. 2446; 2 Wils. R. 27 ; 1 
Ves. R. 56. These covenants are also 
termed covenants in gross. Vide 5 Bam. 

6 Aid. 7, 8; Platt on Cov. 69, 70. 

Covenant not to sue. This is a cove¬ 
nant entered into by a party who had a 
cause of action at the time of making it, 
and by which he agrees not to sue the party 
liable to such action. 

2. Covenants of this nature, are either 
covenants perpetual not to sue, or covenants 
not to sue for a limited time; for example, 
seven years. 

3. —§ 1. Covenants perpetual not to sue. 
These will be considered with regard to 
their effect as relates, 1. To the covenantee, 
2. To his partners or co-debtors. 

4. —1. A covenant not to sue the cove- 
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nantee at all, lias the effect of a release to 
him, and may be pleaded as such to avoid 
a circuity of actiou. Cro. Eliz. 623 ; 1 T. 

R. 446; 8 T. It. 486 ; 1 Ld. Raym. 688 ; 

S. C. Holt, 178 ; 2 Salk. 575 ; 3 Salk. 298; 
12 Mod. 415, 548 ; 7 Mass. 153, 265 ; 16 
Mass. 24 ; 17 Mass. 623. And see 11 
Serg. & Rawle, 149. 

5.—2. Where the covenantee is jointly 
and severally bound with another to the 
covenantor, a covenant not to sue him will 
be no protection to the other who may be 
sued on his several obligation, and such a 
covenant does not amount to a release to him. 

2 Salk. 575; S. C. 12 Mod. 551; 8 T. R. 
168 ; 6 Munf. 6: 1 Com. 139; 4 Greenl. 
421: 2 Dana, 107: 17 Mass. 623, 628; 
16 Mass. 24 ; 8 Mass. 480. A covenant not 
to sue, entered into by only one of several 
partners, cannot be set up as a release in an 
action by all the partners. 3 P. & D. 149. 

—§ 2. Covenant not to sue for a 
limited time. Such a covenant does not 
operate as a release, nor can it be pleaded I 
as such, but is a covenant only for a breach' 
of which the obligor may bring his action. 
Carth. 63 ; 1 Show. 46 ; Comb. 123, 4 ; 2 
Salk. 573 ; 6 Wend. 471. 

Covenant for quiet enjoyment. A 
covenant usually contained in a lease, by 
which the lessor covenants or agrees that 
the tenant shall quietly enjoy the premises 
leased. 11 East, 641. 

2. Such a covenant is express or im¬ 
plied ; express, when it is so mentioned in 
the deed ; it is implied, either from the 
,words used, or from the conduct of the 
lessor. The words “grant” or u demise” 
are held to amount to an implied covenant 
for quiet enjoyment, unless afterwards re¬ 
strained by a qualified express covenant. 
1 Chit. Pr. 344. 

Covenant to stand seised to uses. 
A species of conveyance which derives its 
effect from the statute of uses, and operates 
without transmutation of possession. 

2. By this conveyance, a person seised 
of lands, covenants that he will stand seised 
of them to the use of another. On execu¬ 
ting the covenant, the other party becomes 
seised of the use of the land, according to 
the terms of the use; and the statute im¬ 
mediately annexes the possession to the use. 
This conveyance has the same force and 
effect as a common deed of bargain and 
sale ; the great distinction between them is,, 
that the former can only be made use of 
among near domestic relations, for it must be 


founded on the consideration of blood or 
marriage. 2 Bl. Com. 338 ; 2 Bouv. Inst. n. 
2080; 4 Kent, Cora. 480 ; Lilly’s Reg. h. t.; 
1 Vern. by Raithby, 40, n.; Cruise, Dig. tit. 
32, c. 10 ; 11 John. R. 337 ; 1 John. Cas. 
91; 7 Pick. R. Ill; 1 Hayw. R. 251, 
259, 271, note ; 1 Conn. R. 354 ; 20 John. 
R. 85 ; 4 Mass. R. 135 ; 4 Hayw. R. 229; 
1 Cowen, R. 622; 3 N. II. Rep. 234 ; 16 
John. R. 515 ; 9 Wend. R. 641 ; 7 Mass. 
11. 384. 

Covenant for title. An assurance to 
the purchaser that the grantor has the very 
estate in quantity and quality which he pur¬ 
ports to convey. 11 East, 642. See 4 Dali, 
llcp. 439. 

COVENANTEE. Ono in whose favor 
a covenant is made. 

COVENANTOR. One who becomes 
bound to perform a covenant. 

2. To become a covenantor a person 
must be sui juris, and intend, at the time 
of becoming bound, to covenant to perform 
some act mentioned in the covenant. He 
can be discharged from his covenant by 
performance, or by the act of the covenan¬ 
tee, as the non-pcrformancc of a condition 
precedent, a release, or a rescission of the 
contract. 

COVENANTS PERFORMED, plead¬ 
ing . In Pennsylvania, the defendant may 
plead covenants performed to an action of 
covenant, and upon this plea, upon informal 
notice to the plaintiff, he may give anything 
in evidence which he might have pleaded. 
4 Dali. 439; 2 Yeates, 107 ; 15 S. & R. 
105. And this evidence, it seems, may be 
given in the circuit court without notice, 
unless called for. 2 Wash. C. C. R. 456. 

COVENTRY ACT, criminal law . The 
common name for the statute 22 and 23 
Car. II. c. 1 ; it having been enacted in 
consequence of an assault on Sir John Co¬ 
ventry in the street, and slitting his nose, in 
revenge, as was supposed, for some ob¬ 
noxious words uttered by him in parliament. 

2. By this statute it is enacted, that if 
any person shall, of malice aforethought, 
and by laying in wait, unlawfully cut or 
disable the tongue, put out an eye, slit the 
nose, cut off the nose or lip, or cut off or 
disable any limb, or member of any other 
person, with intent to maim or disfigure 
him, such person, bis counsellors, aiders 
and abettors, shall be guilty of felony, with¬ 
out benefit of clergy. 4 Bl. Com. 207. 
This statute is copied by the act of the 
legislature of Pennsylvania, of April 22, 
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1794, s. 6, 3 Smith’s Laws of Pa. 188 ; and 
the offence is punished by fine and impri¬ 
sonment. For the act of Connecticut, see 
2 Swift’s Dig. 293. 

COVERT, BARON. A wife; so called, 
from her being under the cover or protec¬ 
tion of her husband, baron or lord. 

COVERTURE. The state or condition 
of a married woman. 

2. During coverture, the being of the 
wife is civilly merged, for many purposes, 
into that of her husband ; she can, there¬ 
fore, in general, make no contracts without 
his consent, express or implied. Com. Dig. 
Baron and Feme, W; Pleader, 2 A 1 ; 1 
Cli. PI. 19, 45; Litt. s. 28 ; Chit. Contr. 
39; 1 Bouv. Inst. n. 276. 

3. To this rule there are some excep¬ 
tions : she may contract, when it is for her 
benefit, as to save her from starvation. Chit. 
Contr. 40. 

4. In some cases, when coercion has 
been used by the husband to induce her to 
commit crime, she is exempted from punish¬ 
ment. 1 Hale, P. C. 516 ; 1 Russ. Cr. 16. 

COVIN, fraud . A secret contrivance 
between two or more persons to defraud and 
prejudice another of bis rights. Co. Litt. 
357, b; Com. Dig. Covin, A; 1 Vin. Abr. 
473. Vide Collusion; Fraud . 

COW. In a penal statute which men¬ 
tions both cows and heifers, it was held that 
by the term cow, must be understood one 
that had had a calf. 2 East, P. C. 616 ; 1 
Leach, 105. 

COWARDICE. Pusillanimity; fear. 

2. By the act for the better government 
of the navy of the United States, passed 
April 21, 1800, 1 Story, L. U. S. 761, it is 
enacted, art. 5, “ every officer or private 
who shall not properly observe the orders 
of his commanding officer, or shall not use 
his utmost exertions to carry them into 
execution, when ordered to prepare for, 
join in, or when actually engaged in battle ; 
or shall, at such time, basely desert his 
duty or station, either then, or while in 
sight of an enemy, or shall induce others to 
do so, every person so offending, shall, on 
conviction thereof by a general court mar¬ 
tial, suffer death, or such other punishment 
as the said court shall adjudge. 

3. —Art. 6. u Every officer or private who 
shall, through cowardice, negligence, or 
disaffection, in the time of action, withdraw 
from, or keep out of battle, or shall not do 
his utmost to take or destroy every vessel 
which it is his duty to encounter, or shall 
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not do his utmost endeavor to afford relief 
to ships belonging to the United States, 
every such offender shall, on conviction 
thereof by a general court martial, suffer 
death, or such other punishment as the said 
court shall adjudge.” 

4. By the act for establishing rules and 
articles for the government of the armies of 
the United States, passed April 10, 1806, 
it is enacted, art. 52, u any officer or soldier, 
who shall misbehave himself before the 
enemy, run away, or shamefully abandon 
any fort, post, or guard, which he or they 
may be commanded to defend, or speak 
words inducing others to do the like, or 
shall cast away his arms and ammunition, 
or who shall quit his post or colors to plun¬ 
der and pillage, every such offender, being 
duly convicted thereof, shall suffer death, 
or such other punishment as shall be ordered 
by the sentence of a general court martial.” 

CRANAGE. A toll paid for drawing 
merchandise out of vessels to the wharf, so 
called, because the instrument used for the 
purpose is called a crane. 8 Co. 46. 

TO CRAVE. To ask ; to demand. 

2. This word is frequently used in 
pleading; as, to crave oyer of a bond on 
which the suit is brought; and in the set¬ 
tlement of accounts, the accountant general 
craves a credit or an allowance. 1 Chit. 
Pr. 520. See Oyer . 

CRAVEN. A word of obloquy, which 
in trials by battel, was pronounced by the 
vanquished ; upon which judgment was ren¬ 
dered against him. 

CREANCE. This is a French word, 
which, in its extensive sense, signifies claim ; 
in a narrower sense it means a debt. 1 
Bouv. Inst. n. 1040, note. 

CREDENTIALS, international law. 
The instruments which authorize and estab¬ 
lish a public minister in his character with 
the state or prince to whom they are ad¬ 
dressed. If the state or prince receive the 
minister, he can be received only in the 
quality attributed to him in his credentials. 
They are, as it were, his letter of attorney, 
his mandate patent, mandatum manifestum. 
Vattel, liv. 4, c. 6, § 76. 

CREDIBILITY. Worthiness of belief. 
To entitle a witness to credibility, he must 
be competent. Vide Competency . 

2. Human testimony can seldom ac¬ 
quire the certainty of demonstration. Wit¬ 
nesses not unfrequently are mistaken or 
wish to deceive; the most that can be ex¬ 
pected is that moral certainty which arises 
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from analogy. The credibility which is 
attached to such testimony, arises from 
the double presumption that the witnesses 
have good sense and intelligence, and that 
they are not mistaken nor deceived; they 
are further presumed to have probity, and 
that they do not wish to deceive. 

3. To gain credibility, we must be as¬ 
sured, first, that the witness has not been 
mistaken nor deceived. To be assured as 
far as possible on this subject, it is proper 
to consider the nature and quality of the 
facts proved; the quality and person of the 
witness; the testimony in itself; and to 
couipare it with the depositions of other 
witnesses on the subject, and with known 
facts. Secondly, we must be satisfied that 
he does not wish to deceive: there are 
strong assurances of this, when the witness 
is under oath, is a man of integrity, and 
disinterested. Vide Arch. Civ. PI. 444; 

5 Com. Dig. 449 ; 8 Watts, R. 227 ; Com - 
petency. 

CREDIBLE WITNESS. A credible 
witness is one who is competent to give 
evidence, and is worthy of belief. 5 Mass. 
219; 17 Pick. 134; 2 Curt. Ecc. R. 336. 
In deciding upon the credibility of a witness, 
it is always pertinent to consider whether he 
is capable of knowing the thing thoroughly 
about which he testified. 2. Whether he j 
was actually present at the transaction. | 

3. Whether he paid sufficient attention to J 
qualify himself to be a reporter of it; and 

4. Whether he honestly relates the affair fully 
as he knows it, without any purpose or desire 
to deceive, or suppress or add to the truth. 

2. In some of the states, as Delaware, 
Illinois, Maine, Maryland, Rhode Island, 
Vermont, and Virginia, wills must be at¬ 
tested by credible witnesses. See Jittesting 
Witness ; Competent Witness ; Disinterested 
Witness; Respectable Witness; and Witness. 

CREDIT, common law y contracts . The 
ability to borrow, on the opinion conceived 
by.the lender that he will be repaid. This 
definition includes the effect and the imme¬ 
diate cause of credit. The debt due in con¬ 
sequence of such a contract is also called a 
credit: as, administrator of all the goods, 
chattels, effects and credits , &c. 

2. The time extended for the payment 
of goods sold, is also called a credit; as, 
the goods were sold at six months’ credit. 

3. In commercial law, credit is under¬ 
stood as opposed to debit; credit is what is 
due to a merchant, debit, what is due by him. 

4. According to M. Duvergier, credit! 


also signifies that influence acquired by 
intrigue connected with certain social posi¬ 
tions. 20 Toull. n. 19. This last species 
of credit is not of such value as to be the 
objoct of commerce. Vide, generally, 5 
Taunt. R. 338. 

CREDITOR, persons , contracts . A cre¬ 
ditor is lie who has a right to require the 
fulfilment of an obligation or contract. 

2. Creditors may be divided into per¬ 
sonal and real. 

3. The former are so called, because 
their claims are mainly against the person, 
who can reach the property of their debtors 
only by virtue of the general rule by which 
he who has become personally obligated, is 
bound to fulfil his engagements, with all his 
property, acquired and to be acquired, 
which is a common guaranty for all his cre¬ 
ditors. 

4. The latter are called real, because 
they have mortgages or other securities 
binding on the real estates of their debtors. 

5. It is proper to state that personal 
creditors may be divided into two classes: 
first, those who have a right on all the pro¬ 
perty of their debtors, without considering 
the origin, or the nature of their claims; 
secondly, those who, in consequence of some 
provision of law, arc entitled to some special 
prerogative, either in the manner of reco¬ 
very, or in the rank they are to hold among 
creditors ; these are entitled to preference. 
As an example, may be mentioned the case 
of the United States; when they are cre¬ 
ditors, they have always a preference in 
case of insolvent estates. 

6. A creditor sometimes becomes so, 
unknown to his debtor, as is the case when 
the former receives an assignment of com¬ 
mercial paper, the title to recover which 
may be conveyed either by endorsement, 
or, in some cases, by mere delivery. But 
in general, it is essential there should be a 
privity of contract between the parties. 
Vide, generally, 7 Vin. Ab. 42; 3Com. 
Dig. 343: 8 Com. Dig. 388; 1 Supp. to 
Ves. Jr. 302; 2 Supp. to Ves. Jr. 305; 
Code, 7, 72, 6 ; Id. 8, 18; Dig. 42, 6,17; 
Nov. 97, ch. 3 ; Bouv. Inst. Index, h. t. 

CREEK, mar . law . Creeks are of two 
kinds, viz. creeks of the sea and creeks of 
ports. The former sort are such little inlets 
of the sea, whether within the precinct or 
extent of a port or without, which are nar¬ 
row little passages, and have shore on either 
side of them. The latter, viz. creeks of 
ports, are by a kind of civil denomination 
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Buch. They are such, that though possibly 
for their extent and situation they might be 
ports, yet they are either members of or 
dependent upon other ports. In England 
it began thus: the king could not conve¬ 
niently have a customer and comptroller in 
every port or haven. But these custom 
officers were fixed at some eminent port; 
and the smaller adjacent ports became by 
that means creeks, or appendants of that 
where these custom officers were placed. 1 
Chit. Com. Law, 726; Hale’s Tract, de 
Portibus Maris, part 2, c. 1, vol. 1, p. 46; 
Com. Dig. Navigation, C ; Callis, 34. 

2. In a more popular sense, creek signi¬ 
fies a small stream, less than a river. 12 
Pick. R. 184, 

CRETION, civil law . The acceptance 
of a succession. Cretion was an act made 
before a magistrate, by which an instituted 
heir, who was required to accept of the 
succession within a certain time, declared 
within that time that he accepted the suc¬ 
cession. Clef des Lois Rom. h. t. 

2. Cretion is also used to signify the 
term during which the heir is allowed to 
make his election to take or not to take the 
inheritance. It is so called, because the 
heir is allowed to see, cernere , examine, and 
decide. Gaii, Inst. lib. 2, § 164. 

CREW. Those persons who are em¬ 
ployed in the navigation of a vessel. 

2. A vessel to be seaworthy must have 
a sufficient crew. 1 Caines, R. 32; 1 John, 
R. 184. 

3. In general, the master or captain (q. 
v.) has the selection of the crew. Vide Mus¬ 
ter roll: Seaman; Ship; Shipping articles . 

CRIB-BITING. A defect in horses, 
which consists in biting the crib while in 
the stable. This is not considered as a 
breach of a general warranty of soundness. 
Holt’s Cas. 630. 

CRIER. An inferior officer of a court, 
whose duty it is to open and adjourn the 
court, when ordered by the judges; to 
make proclamations and obey the directions 
of the court in anything which concerns the 
administration of justice. 

CRIME. A crime is an offence against 
a public law. This word, in its most gene¬ 
ral signification, comprehends all offences; 
but, in its limited sense, it is confined to 
felony. 1 Chitty, Gen. Pr. 14. 

2. The term misdemeanor includes every 
offence inferior to felony, but punishable by 
indictment, or by particular prescribed pro- 
aeedings. 
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3. The term offence , also, may be con¬ 
sidered as having the same meaning, but is 
usually, by itself, understood to be a crime 
not indictable but punishable, summarily, 
or by the forfeiture of a penalty. Burn’s 
Just. Misdemeanor. 

4. Crimes are defined and punished by 
statutes and by the common law. Most 
common law offences are as well known, 
and as precisely ascertained, as those which 
are defined by statutes; yet, from the diffi¬ 
culty of exactly defining and describing 
every act which ought to be punished, the 
vital and preserving principle has been 
adopted, that all immoral acts which tend 
to the prejudice of the community are pun¬ 
ishable by courts of justice. 2 Swift’s Dig. 
257. 

5. Crimes are mala in se , or bad in 
themselves; and these include all offences 
against the moral law; or they are mala 
prohibita , bad because prohibited, as being 
against sound policy; which, unless pro¬ 
hibited, would be innocent or indifferent. 
Crimes may be classed into such as 
affect— 

6. —1. Religion and public worship: viz. 
blasphemy, disturbing public worship. 

7. —2. The sovereign power: treason, 
misprision of treason. 

8. —3. The curi-ent coin : as counter¬ 
feiting or impairing it. 

9. —4. Public justice: 1. Bribery of 
judges or jurors, or receiving the bribe. 
2. Perjury. 3. Prison breaking. 4. Rescue. 
5. Barratry. 6. Maintenance. 7. Cham¬ 
perty. 8. Compounding felonies. 9. Mis¬ 
prision of felonies. 10. Oppression. 11. Ex¬ 
tortion. 12. Suppressing evidenco. 13. 
Negligence or misconduct in inferior officers. 
14. Obstructing legal process. 15. Em¬ 
bracery. 

10. —5. Public peace. 1. Challenges to 
fight a duel. 2. Riots, routs and unlawful 
assemblies. 3. Affrays. 4. Libels. 

11. -—6, Public trade. 1. Cheats. 2. 
Forestalling. 3. Regrating. 4. Engross¬ 
ing. 5. Monopolies. 

12. —7. Chastity. 1. Sodomy. 2. Adul¬ 
tery. 3. Incest. 4. Bigamy. 5. Forni¬ 
cation. 

13. —8. Decency and morality. 1. Pub¬ 
lic indecency. 2. Drunkenness. 3. Violating 
the grave. 

14. —9. Public police and economy. 
1. Common nuisances. 2. Keeping dis¬ 
orderly houses and bawdy houses. 3. Idle¬ 
ness, vagrancy and beggary. 
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15.—10. Public policy. 1. Gambling. 
2. Illegal lotteries. 

10.—11. Individuals. 1. Homicide, 
which us justifiable, excusable or felonious. 
2. Mayhem, 3. Rape. 4. Poisoning, with 
intent to murder. 5. Administering drugs 
to a woman quick with child to cause mis¬ 
carriage. G. Concealing death of bastard 
child. 7. Assault and battery, which is 
either simple or with intent to commit some 
other crime. 8. Kidnapping. 9. False 
imprisonuieut. 10. Abduction. 

17. —12. Private property. 1. Burglary. 
2. Arson. 3. Robbery. 4. Forgery. 
5. Counterfeiting. 6. Larceny. 7. Receiving 
stolen goods, knowing them to have been 
stolen, or theft-bote. 8. Malicious mischief. 

18. —13. The public, individuals, or their 
property, according to the intent of the 
criminal. 1. Conspiracy. 

Crime aoainst nature. Sodomy. It 
is a crime not fit to be named; peccatum 
horribile, inter christianos non nominandum. 
4 Bl. Com. 214. See Sodomy. 

CRIMEN FALSI, civil law y crime. It 
is a fraudulent alteration, or forgery, to 
conceal or alter the truth, to the prejudice 
of another. This crime may be committed 
in three ways, namely: 1. By forgery. 
2. By false declarations or false oath, per¬ 
jury. 3. By acts; as, by dealing with false 
weights and measures, by altering the cur¬ 
rent. coin, by making false keys, and the 
like. Vide Big. 48, 10, 22 ; Big. 34, 8, 
2; Code, lib. 9, t. 22, 1. 2, 5, 9. 11, 16, 
17, 23, and 24; Merl. Rep. h. t.; 1 Bro. 
Civ. Law, 426 ; 1 Phil. Ev. 26; 2 Stark. 
Ev. 715. 

2. What is understood by this term in 
the common law, is not very clearly defined. 
Peake’s Ev. 133 ; 1 Phil. Ev. 24 ; 2 Stark. 
Ev. 715. It extends to forgery, perjury, 
subornation of perjury, suppression of testi¬ 
mony by bribery, and conspiracy to convict 
of perjury. See 12 Mod. 209 ; 2 S. & R. 552; 
1 Greenl. Ev. ^ 373; and article Faux. 

CRIMIN AL. Relating to, or having the 
character of crime; as, criminal law, crimi¬ 
nal conversation, 4c. It also signifies a 
person convicted of a crime. 

Criminal conversation, crim. law . 
This phrase is usually employed to denote 
the crime of adultery. It is abbreviated 
crim. cork. Bac. Ab. Marriage, E 2; 4 
Blackf. R. 157. 

2. The remedy for criminal conversation 
is, by an action on the case for damages. 
ITiat the plaintiff connived, or assented to. 
Vol. I—Y 
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his wife’s infidelity, or that be prostituted 
her for gain, is a complete answer to the 
action. Sec Connivance . But the facts 
that the wife’s character for chastity was 
bad before the plaintiff married her; that 
he lived with her after he knew of the 
criminal intimacy with the defendant; that 
he had connived at her intimacy with other 
men ; or that the plaintiff had been false to 
his wife, only go in mitigation of damages. 

4 N. Hamp. R. 501. 

3. The wife cannot maintain an action 
for criminal conversation with her husband ; 
and for this, among other reasons, because 
her husband, who is particeps criminis, must 
be joined with her as plaintiff. 

Criminal letters. An instrument in 
Scotland, which contains the charges against 
a person accused of a crime. Criminal let¬ 
ters differ from an indictment, in that the 
former are not, like an indictment, the mere 
statement of the prosecutor, but sanctioned 
by a judge. Burt. Man. Pub. L. 301,302. 

CRIMINALITER. Criminally; opposed 
to civiliter, civilly. 

2. When a person commits a wrong to 
the Injury of another, he is answerable for 
it civiliter , whatever may have been his 
intent; but, unless his intent has been 
unlawful, he is not answerable criminaliter . 

1 East, 104. 

TO CRIMINATE. To accuse of a 
crime ; to admit having committed a crime 
or misdemeanor. 

2. It is a rule, that a witness cannot be 
compelled to answer any question which has 
a tendency to expose him to a penalty, or 
to any kind of punishment, or to a criminal 
charge. 3 Bouv. Inst. n. 3209-12 ; 4 St. 
Tr. 6; 10 How. St. Tr. 1090; 6 St. Tr. 
649; 16 How. St. Tr. 1149; 2 Bough R. 
593 ; 2 Ld. Raym. 1088; 24 How. St. Tr. 
720; 16 Ves. jr. 242; 2 Swanst. Ch. R. 
216 ; 1 Crancb. R. 144 ; 2 Yerg. R. 110 ; 

5 Bay, Rep. 260 ; 1 Carr. & Payne, 11; 

2 Nott & M’C. 13 ; 6 Cowen, Rep* 254; 2 
Peak. N. P. C. 105 ; 1 John. R. 498 ; 12 
S. & R. 284; 8 Wend. b9&. 

3. An accomplice, admitted to give evi¬ 
dence against his associates in guilt, is 
bound to make a full and fair confession of r 
the whole truth respecting the subject-mat¬ 
ter of the prosecution ; but he is not bound 
to answer with respect to his share in other 
offences, in which he was not concerned 
with the prisoner. 9 Cowen, R. 721, note 
(a); 2 Carr. & Payne, 411. Vide Disgrace^ 
Witness. 
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CRIMINATION. The act ly which a 
party accused is proved to he guilty. 

2. It is a rule, founded in common 
sense, that no one -is bound to criminate 
himself. A witness may refuse to answer a 
question, when the answer would criminate 
liiin, and subject him to punishment. And 
a party in equity is not bound to answer a 
bill, when the answer would form a step in 
the prosecution. Coop. Eq. PI. 204 ; Mitf. 
Eq. PI. by Jeremy, 194; Story, Eq. PI. § 
591 ; 14 Ves. 59. 

CRITICISM. The art of judging skil¬ 
fully of the merits or beauties, defects or 
faults of a literary or scientific performance, 
or of a production of art; when the criti¬ 
cism is reduced to writing, the writing itself 
is called a criticism. 

2. Liberty of criticism must be allowed, 
or there would be neither purity of taste nor 
of morals. Fair discussion is essentially 
necessary to the truth of history and ad¬ 
vancement of science. That publication, 
therefore, is not a libel, which has for its 
object, not to injure the reputation of an 
individual, but to correct misrepresentations 
of facts, to refute sophistical reasoning, to 
expose a vicious taste for literature, or to 
censure what is hostile to morality. 1 
Campb. R. 351—2. As every man who 
publishes a book commits himself to the 
judgment of the public, any one may com¬ 
ment on his performance. If the com¬ 
mentator docs not step aside from the work, 
or introduce fiction for the purpose of con¬ 
demnation, he exercises a fair and legitimate 
right. And the critic does a good service 
to the public who writes down any vapid or 
useless publication, such as ought never to 
have appeared; and, although the author 
may suffer a loss from it, the law does not 
consider such loss an injury; because it is 
a loss which the party ought to sustain. It 
is the loss of fame and profit, to which he 
was never entitled. 1 Campb. It. 358, n. See 
1 Esp. N. P. Cas. 28 ; 2 Stark. Cas. 73 ; 
4 Bing. N. S. 92 ; S. C. 3 Scott, 340; 1 
M. & M. 44; 1 M. & M. 187 ; Cooke on 
Def. 52. 

CROFT, obsolete . A little close adjoin¬ 
ing to a dwelling-house, and enclosed for 
pasture or arable, or any particular use. 
Jacob’s Law Diet. 

CROP. This word is nearly synonymous 
with emblements, (q. v.) 

2. As between the landlord and tenant, 
the former has a lien, in some of the states, 
upon the crop for the rent, for a limited 


time, and if sold on an execution against the 
tenant, the purchaser succeeds to the lia¬ 
bility of the tenant, for rent and good 
husbandry, and the crop is still liable to be 
distrained. Tenn. St. 1825, c. 21 ; Misso. 
St. 377; Del. St. 1829, 3G6; 1 N. J. R. 
C. 187; Aik. Dig. 357; 1 N. Y. R. S. 
746 ; 1 Ky. R. L. 639 ; 5 Watts, R. 134; 
4 Griff. Reg. 671, 404; 1 Ilill. Ab, 148, 
9; 5 Penn. St. R. 211. 

. 3. A crop is not considered as a part 
of the real estate, so as. to make a sale of it 
void, when the contract has not been re¬ 
duced to writing, within the statute of frauds. 
11 East, 362; 2 M. & S. 205; 5 B. & C. 
829; 10 Ad. & El. 753 ; 9 B. & C. 561; 
but see 9 M. & W. 501. 

4. If a husband sow land and die, and 
the land which was sown is assigned to the 
wife for her dower, she shall have the corn, 
and not the executors of the husband. 2 
Inst. 81. 

CROPPER, contracts . One who, having 
no interest in the land, works it in con¬ 
sideration of receiving a portion of the 
crop for his labor. 2 Rawle, R. 12. 

CROSS, contracts . A mark made by 
persons who are unable to write, instead of 
their names. 

2. When properly attested, and proved 
to have been made by the party whose 
name is written with the mark, it is gene 
rally admitted as evidence of the party’s 
signature. 

Cross action. An action by a defend¬ 
ant in an action, against the plaintiff in the 
same action, upon the same contract, or for 
the same tort; as, if Peter bring an action 
of trespass against Paul, and Paul bring 
another action of trespass against Peter, 
the subject of the dispute being an assault 
and battery, it is evident that Paul could 
not set off the assault committed upon him 
by Peter, in the action which Peter had 
brought against him; therefore the cross 
action became necessary. 

Cross bills, practice . When an indi¬ 
vidual prosecutes a bill of indictment 
against another, and the defendant procures 
another bill to be found against the first 
prosecutor, the bills so found by the grand 
jury are called cross bills. They most 
usually occur in eases of assault and battery. 

2. In chancery practice it is not unusual 
for parties to file cross bills. Y ide Billy 
cross . 

Cross-examination, practice . The ex¬ 
amination of a witness, by the party who 
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did not call him, upon matters to which he 
has been examined in chief, 

2. Every party has a right to cross- 
examine a witness produced by his antago¬ 
nist, in order to test whether the witness 
has the knowledge of the things he testi¬ 
fies ; and if, upon examination, it is found 
that the witness had the means and ability 
to ascertain the facts about which he testi¬ 
fies, then his memory, his motives, every 
thins inav be scrutinized by the cross- 
examination. 

3. Iu cross-examinations a great lati¬ 
tude is allowed in the mode of putting 
questions, and the counsel may put leading 
questions . (q. v.) Vide further on this sub¬ 
ject, and for some rules which limit the 
abuse of this right, 1 Stark. Ev. 96; 1 
Phil. Ev. 210; 6 Watts & Serg. 75. 

4. The object of a cross-examination is 
to sift the evidence, and try the credibility 
of a witness who has been called and given 
evidence in chief. It is one of the princi¬ 
pal tests which the law has devised for the 
ascertainment of truth, and it is certainly 
one of the most efficacious. By this means 
the situation of the witness, with respect to 
the parties and the subject of litigation, his 
interest, his motives, his inclinations and 
bis prejudices, his means of obtaining a cor¬ 
rect and certain knowledge of the facts to 
which he testifies, the manner in which he 
has used those means, his powers of dis¬ 
cerning the facts in the first instance, and 
of his capacity in retaining and describing 
them, are fully investigated and ascertained. 
The witness, however artful he may be, will 
seldom be able to elude the keen percep¬ 
tion of an intelligent court or jury, unless 
indeed his story be founded on truth. When 
false, he will be liable to detection at every 
step. 1 Stark. Ev. 96 ; 1 Phil. Ev. 227 ; 
Fortesc. Rep. Pref. 2 to 4; Vaugh. R. 143. 

5. In order to entitle a party to a cross- 
examination, the witness must have been 
sworn and examined ; for, even if the wit¬ 
ness be asked a question in chief, yet rf he 
make no answer, the opponent has no right 
to cross-examine. 1 Cr. M. & Ros. 95 : 
16 S. & R. 77 ; Rose. Cr. Ev. 128 ; 3 
Car. & P. 16; S. C. 14 E. C. L. Rep. 189 ; 
3 Bouv. Inst. n. 3217. Formerly, however, 
the rule seems to have been different. 1 
Phil. Ev. 211. 

6. A cross-examination of a. witness is 
not always necessary or advisable. A wit¬ 
ness tells the truth wholly or partially, or 
he tells a falsehood. If he tells the whole 


truth, a cross-examination may have the 
effect of rendering his testimony more cir¬ 
cumstantial, and impressing the jury with a 
stronger opinion of its truth. If he tells 
only a part of the truth, and the part omit¬ 
ted is favorable to the client of the counsel 
cross-examining, he should direct the atten¬ 
tion of the witness to the matters omitted. 
If the testimony of the witness be false, 
the whole force of the cross-examination 
should be directed to his credibility. This 
is done by questioning him as to his means 
of knowledge, his disinterestedness, and 
other matters calculated to show a want.of 
integrity or veracity, if there is reason to 
believe the witness prejudiced, partial, or 
wilfully dishonest. Arch. Crirn. PI. 111. 
See Credible Witness . 

CROWN. A covering for the head, 
commonly used by kings; figuratively, it 
signifies royal authority. By pleas of the 
crown , are understood criminal actions. 

CRUELTY. This word has different 
meanings, as it is appplied to different 
things. Cruelty may be, 1. From husband 
towards the wife, or vice versa. 2. From 
superior towards inferior. 3. From master 
towards slave. 4. To animals. These will 
be separately considered. 

2.—1. Between husband and wife, those 
acts which affect the life, the health, or 
even the comfort of the party aggrieved, 
and give a reasonable apprehension of bodily 
hurt, are called cruelty. What merely 
wounds the feelings is seldom admitted to 
be cruelty, unless the act be accompanied 
with bodily injury, either actual or menaced. 
Mere austerity of temper, petulance of 
manners, rudeness of language, a want of 
civil attention and accommodation, even 
occasional sallies of passion, will not amount 
to legal cruelty; 17 Conn. 189 ; a fortiori, 
the denial of little indulgences and par¬ 
ticular accommodations, which the delicacy 
of the world is apt to number among its 
necessaries, is not cruelty. The negative 
descriptions of cruelty are perhaps the test, 
under the infinite variety of cases that may 
oecur, by showing what is not cruelty. 1 
Hagg. R. 35 ; S. C. 4 Eccles. R. 311, 312; 
2 Hagg. Suppl. 1 ; S. C. 4 Eccles. R, 238 , 

1 McCord’s Ch. R. 205 ; 2 J. J. Marsh. 
R. 324 ; 2 Chit. Pr. 461, 489 ; Poynt. on 
Mar. & Div. c. 15, p. 208 ; Shelf, on Mar 
& Div. 425; 1 Hagg. Cons. R. 37, 458 , 

2 Hagg. Cons. Rep. 154; 1 Phillim; 11], 
132 j 8 N. H. Rep. 307 ; 3 Mass. 321 ; 
4 Mass. 487. It is to be remarked that 
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exhibitions of passion and gusts of anger, 
which would be sufficient to create irrecon¬ 
cilable hatred between persons educated and 
trained to respect each other’s feelings, 
would, with persons of coarse manners and 
habits, have but a momentary effect. An 
act which towards the latter would cause 
but a momentary difference, would with the 
former, be excessive cruelty. 1 Briand, 
Med. Leg. lere part. c. 2, art. 3. 

3. —2. Cruelty towards weak and help¬ 
less persons takes place where a party 
bound to provide for and protect them, 
either abuses them by whipping them un¬ 
necessarily, or by neglecting to provide for 
them those necessaries which their helpless 
condition requires. To expose a person of 
tender years, under a party’s care, to the 
inclemency of the weather; 2 Campb. 650 ; 
or to keep such a child, unable to provide 
for himself, without adequate food ; 1 Leach, 
137 ; Russ. & Uy. 20 ; or an overseer ne¬ 
glecting to provide food and medical care 
to a pauper having urgent and immediate 
occasion for them ; Russ. & Ry. 46, 47, 
48 ; are examples of this species of cruelty. 

4. —3. 13y the civil code of Louisiana, art. 
192, it is enacted, that when the master 
shall be convicted of cruel treatment of his 
slave, the judge may pronounce, besides 
the penalty established for such cases, that 
the slave shall be sold at public auction, in 
order to place him out of the reach of the 
power which his master has abused. 

5. —4. Cruelty to animals is an indict¬ 
able offence. A defendant was convicted 
of a misdemeanor for tying the tongue of a 
calf so near the root as to prevent its 
sucking, in order to sell the cow at a greater 
price, by giving to her udder the appear¬ 
ance of being full of milk, while affording 
the calf all he needed. 6 Rogers, City 
Hall Rec. 62. A man may be indicted for 
cruelly beating his horse. 3 Rogers, City 
H. Rec. 191. 

CRUISE, mar. law. . A voyage or ex¬ 
pedition in quest of vessels or fleets of the 
enemy wbioh may be expected to sail 
through any particular track of the sea, at 
a certain season of the year ; the region in 
which these cruises are performed is usually 
termed the rendezvous or cruising latitude. 

2. When the ships employed for this pur¬ 
pose, which are accordingly called cruisers , 
have arrived at the destined station, they 
traverse the sea, backwards and forwards, 
under an easy sail, and within a limited 
ipaoe, conjectured to be in the track of 


their expected adversaries. Wesk Ins. b. 
t.; Lex Mere. Rediv. 271, 284 ; Dougl. R. 
509 ; Park. Ins. 58; Marsh. Ins. 196, 199, 
520 ; 2 Gallis. 268. 

CRY DE PAYS, OR CRI DE PAIS, 
Literally, cry of the country. In England, 
when a felony has been committed, hue and 
cry (q. v.) may be raised by the country, in 
the absence of the constable. It is then 
cry de pays. 2 Hale, P. C. 100. 

CRYER, practice . An officer in a court, 
whose duty it is to make various proclama¬ 
tions ordered by the court. 

CUEILLETTE. A term in French 
maritime law. Affreightment of a vessel d 
cueillette , is a contract by which the captain 
obligates himself to receive a partial cargo, 
only upon condition that he shall succeed 
in completing his cargo by other partial 
lading; that is, by gathering it (en recueil- 
lant) wherever he may be able to find it. 
If he fails to collect a cargo, such partial 
chartering is void. Code de Com. par M. 
Eourncl, art. 286, n. 

CUI ANTE DIVORTIUM. The name 
of an ancient writ, which was issued in favor 
of a woman divorced from her husband, to 
recover the lands and tenements which she 
had in fee simple, or in tail, or for life, from 
him to whom her husband alienated them 
during the marriage, when she could not 
gainsay it. F. N. B. 240. Vide Sur cui 
ante divortium . 

Cui in vita. The name of a writ of 
entry for a widow against a person to whom 
the husband had, in his lifetime, aliened 
the lands of the wife. F. N. B. 193. This 
writ was founded sometimes on the stat. 13 
Ed. I. c. 3, and sometimes on the common 
law. The object of this statute, was to ena¬ 
ble the wife to avoid a judgment to recover 
her land which had been rendered on the 
default or confession of her husband. It is 
now of no use in England, because the 
stat. 32 H. VIII. c. 28, § 6, provides that 
no act of the husband, whether fine, feofl- 
ment, or other act of the husband during 
coverture, shall prejudice the wife. Both 
these statutes are reported as in force in 
Pennsylvania. 3 Bin. Appx. See Booth 
on Real Actions, 186 ; 6 Rep. 8,9, Ferrers’ 
Case. Still, that part of the stat. 13 Ed. I. 
c. 3, which relates to the pleadings and evi¬ 
dence in such cases is important if it can be 
enforced in the modern action of ejectment, 
viz: that which requires the tenant of the 
lands to show his right according to the 
form of the writ he sued out against the 
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husband. Sec R eport of the Commissioners 
to revise the Civil Code of Pennsylvania, 
,Tan. 16, 1835, pp. 90, 91. 

CUL DK SAC. This is a French phrase, 
which signifies, literally, the bottom of a bag, 
and, figuratively, a street not open at both 
ends. It seems not to be settled whether 
a cut de sac is to be considered a highway. 
See 1 Campb. R. *260: 11 East, R. 376, 
note; 5 Taunt. R. 137 ; 5 B.& Aid. 456; 
Hawk. P. C. b. 1, c. 76, s. 1 ; Dig. lib. 50, 
tit. 16, 1. 43 ; Dig. lib. 43, t. 12,1. 1, § 13 ; 
Dig. lib. 47, tit. 10, 1. 15, § 7. 

CULPA. A fault committed without 
fraud, and this distinguishes it from dolus , 
which is a trick to deceive. See Dolus . 

CULPRIT, crim . law . When a prisoner 
is arraigned, and he pleads not guilty, in 
the English practice, the clerk, who arraigns 
him on behalf of the crown, replies that the 
prisoner is guilty, and that he is ready to 
prove the accusation ; this is done by two 
monosyllables, cul. prit. Vide Ji\bbrevia ♦ 
Horn; 4 Bl. Com. 339; 1 Chit. Cr, Law, 
416. 

CUM PERTINENTIS. With the ap¬ 
purtenances. See appurtenances. 

Cum onkre. This term is usually em¬ 
ployed to show that something is taken, 
subject to a charge or burden . 

Cum testamento annexo. With the 
testament or will annexed. It often hap¬ 
pens that the deceased, although he makes 
a will, appoints no executor, or else the ap- j 
pointnient fails ; in either of which events 
he is said to die quasi intestatus. 2 Inst. 
397. The appointment of an executor fails, 
1st. When the person appointed refuses to 
act. 2d. When the person appointed dies 
before the testator, or before he has proved 
the will, or when, from any other legal cause, 
he is incapable of acting. 3d. When the 
executor dies intestate, (and in some places, 
as in Pennsylvania, whether he die testate 
or intestate,) after having proved the will, 
bnt before he has administered all the per¬ 
sonal estate of the deceased. In all these 
cases, as well as when no executor has been 
appointed, administration, with the will an¬ 
nexed. must be granted by the proper officer. 
In the case where the goods are not all ad¬ 
ministered before the death of the executor, 
the administration is also called an adminis¬ 
tration de bonis non. 

2. Th 3 office of such an an administrator 
differs litt .e from that of an executor. Vide 
Com. Dig. Administration; Will. Ex. p. 1, 
b. 5, c. 3, b. 1; 2 Bl. Com. 504-5* 11 


Vin. Ab. 78; Toll. 92; Gord. Law of 
Dcccd. 98. 

CUMULATIVE. Forming a heap ; ad¬ 
ditional ; as, cumulative evidence, or that 
which goes to prove the same point which 
has been established by other evidence. Cu¬ 
mulative legacy, or accumulative legacy, is 
a second bequest, given by the same testa¬ 
tor to the same legatee. 2 Rop. Leg. 19. 
See 1 Saund. 134, n. 4 ; Remedy . 

Cumulative legacy. Vide Legacy ac- 
cumulative ; and 8 Vin. Ab. 308 ; L Supp. 
to Ves. jr. 133, 282, 332. 

CURATE, eccl. law . One who repre¬ 
sents the incumbent of a church, person v or 
vicar, and takes care of the church, and 
performs divine service in his stead. 

CURATOR, persons , contracts . One 
who has been legally appointed to take care 
of the interests of one who, on account of 
his youth, or defect of his understanding, 
or for some other cause, is unable to attend 
to them himself. 

2. There are curators ad bona , of pro¬ 
perty, who administer the estate of a minor, 
take care of his person, and intervene in all 
his contracts; curators ad litem , of suits, 
who assist the minor in courts of justice, and 
act as curator ad bona in cases where the 
interests of the curator are opposed to the 
interests of the minor. Civ. Code of Louis, 
art. 357 to 3G6. There arc also curators 
of insane persons; Id. art. 31 ; and of 
vacant successions and absent heirs. Id. 
art. 1105 to 1125. 

3. The term curator is usually employed 
in the civil law, for that of guardian. 

CURATORSHIP, offices , contracts , in 
the civil law. The power given by authority 
of law, to one or more persons, to administer 
the property of an individual, who is unable 
to take care of his own estate and affairs, 
either on account of his* absence without an 
authorized agent, or in consequence of his 
prodigality, or want of mind. Poth. Tr. 
dcs Personnes, t. 6, s. 5. • As to the laws 
of Louisiana, which authorize a curatorship, 
vide Civ. Code, art. 31, 50, et seq.; 357, et 
seq.; 382, 1105, et ecq. 

2- Curatorslnp differs from tutorship, 
(q. v.) in this, that the latter is instituted 
for the protection of property in the first 
place, and, secondly, of the person ; while 
the former is intended to protect, first, the 
person, and, secondly, the property. 1 
Lecons Elem. du Droit Civ. Rom. 241. 

CURATRIX. A woman who has bees 
appointed to the office of curator. 
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CURE. A restoration to health. 

2. A person who had quitted the habit 
of drunkenness for the space of nine months, 
in consequonce of medicines he had taken, 
and who had lost his appetite for ardent 


spirits, was held to have been cured. 7 
Yerg. R. 146. 

3. In a figurative sense, to cure is to 
remedy any dofect; as, an informal state¬ 
ment of the plaintiff’s cause of action in his 
declaration, is cured by verdict, provided it 
be substantially stated. 

CURFEW. The name of a law, estab¬ 
lished during the reign of the English king, 
William, the conqueror, by which the peo¬ 
ple were commanded to dispense with fire 
and candle at eight o’clock at night. 

2. It w T as abolished in the reign of 
Henry I., but afterwards it signified the 
time at which the curfew formerly took 
place. The word curfew is derived, pro¬ 
bably, from couvre feu , or cover fire. 4 131. 


Com. 419, 420. 

CURIA. A court of justice. 

Curia claudenda, writ de, Eng . law . 
The name of a writ, used to compel a party 
to enclose his land. F. N. B. 297. 


Curia advisare vult, practice . The 
couit will consider the matter. This entry 
is made on the record when tjic court 
wish to take time to consider of a case be¬ 
fore they give a final judgment, which is 
made by an abbreviation, cur . ad vult, for 
the purpose of marking the continuance. In 
the technical sense, it is a continuance of 
the cause to another term. 

Curia regis. An English court, which 
assumed this name, during the reign of 
Henry II. It was Curia or Aula Regis, 
because it was held in the great hall of the 
king’s palace ; and where the king, for some 
time, administered justice in person. But 
afterwards, the judicial power was more 
properly entrusted to the king’s judges. 
The judges who sat in this court w r ere dis¬ 
tinguished by the name of justices, or justi¬ 
ciaries. Besides these, the chief justiciary, 
the stewart of all England, the constable of 
all England, the chancellor, the chamber- 
lain, and the treasurer, also took part in the 
judicial proceedings of this court. 

CIJRIALITY, Scotch law . The same as 
courtesy, (q. v.) 1 Bell’s Com. 61. 

CURRENCY. The money which passes, 
at a fixed value, from hand to hand; money 
which is authorized by law. 

2. By art. 1, si 8, the Constitution of 
the United States authorizes congress u to 


coin money, and to regulate tie value 
thereof.” Changes in the currency ought 
not to be made but for the most urgent 
reasons, as tfiey unsettle commerce, both at 
home and abroad. Suppose Peter contracts 
to pay Paul one thousand dollars in six 
months—the dollar of a certain fineness of 
silver, weighing one hundred and twelve 
and a half grains—and afterwards, before 
the money becomes due, the value of the 
dollar is changed, and it weighs now but 
fifty-six and a quarter grains; will one 
thousand of the new dollars pay the old 
debt? Different opinions may be enter¬ 
tained, but it seems that such payment 
would be complete; because, 1. The credi¬ 
tor is bound to receive the public currency; 
and, 2. 'He is bound to receive it at its legal 
value. 6 Duverg. n. 174. 

CURRENT, mere . law . A term used to 
express present time ; the current month ; 
?. e. the present month. Price current, is 
the ordinary price at the time spoken of. 
A printed paper, containing such prices, is 
also called a price current. 

2. Current, in another sense, signifies 
that which is readily received ; as, current 
money. 

CURSITOR BARON, Eng . law . An 
officer of the court of the exchequer, who is 
appointed by patent under the great seal, 
to be one of the barons of the exchequer. 

CURTESY, or COURTESY, Scotch law . 
A life-rent, given by law to the surviving 
husband, of all his wife’s heritage of w hich 
she died infeft, if there was a child of the 
marriage born alive. The child born of the 
marriage must be the mother’s heir. If she 
had a child by a former marriage, who is to 
succeed to her estate, the husband has no 
right to the curtesy while such child is alive ; 
so that the eurtesy is due to the husband 
rather as father to the heir, than as husband 
to an heiress, conformable to the Roman law, 
which gives to the father the usufruct of 
what the child succeeds to by the mother. 
Ersk. Pr. L. Scot. B. 2, t. 9, s. 30. Vide 
Estate by the curtesy . 

CURTILAGE, estates . The open space 
situated within a common enclosure belong¬ 
ing to a dwelling-house. Vide 2 Roll, Ab. 
1,1. 30; Com. Dig. Grant, E 7, E 9 ; Russ. 
& Ry. 360; Id. 334, 357; Ry. Sc Mood. 
13 ; 2 Leach, 913 ; 2 Bos. & Pull. 508 ; 2 
East, P. C. 494; Russ. <k Ry. 170, 289, 
322 ; 22 Eng. Com. Law R. 330; 1 Ch. 
Pr. 175; Shep. Touchy 94. 

CUSTODY. The detainer of a person 
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by virtue of a lawful authority. To be in 
custody, is to be lawfully detained under 
arrest. Vide 14 Yin. Ab, 359; 3 Chit. Pr. 
355, In another sense, custody signifies 
having the care and possession of a thing; 
as, the chancellor is entitled to the custody 
as the keeper of the seal. 

CUSTOM. A usage which has acquired 
the force of law. It is, in fact, a lex loci, 
which regulates all local or real property 
within its limits. A repugnancy which de¬ 
stroys it, must be such as to show it never 
did exist. 5 T. It. 414. In Pennsylvania 
no customs have the force of law but those 
which prevail throughout the state. 6 Binn. 
419, 20 

2. A custom derives its force from the 
tacit consent of the legislature and the 
people, and supposes an original, actual 
deed or agreement. 2 Bl. Com. 30, 31 ; 1 
Chit. Pr. 283. Therefore, custom is the 
best interpreter of laws: optima est legum 
interpres consuet l udo. Dig. 1, 3, 37 ; 2 
Inst. 18. It follows, therefore, there can 
be no custom in relation to a matter regu¬ 
lated by law. 8 M. R. 309. Law cannot 
be established or abrogated except by the 
sovereign will, but this will may be express 
or implied and presumed ; and whether it 
manifests itself by words or by a scries of 
facts, is of little importance. When a cus¬ 
tom is puhlie, peaceable, uniform, general, 
continued, reasonable and certain, and lias 
lasted “ time whereof the memory of man 
runneth not to the contrary,” it acquires 
the force of law. And when any doubts 
arise as to the meaning of a statute, the 
custom which has prevailed on the subject 
ought to have weight in its construction, 
for the manner in which a law has always 
been executed is one of its modes of inter¬ 
pretation. 4 Penn. St. Rep. 13. 

3. Customs are general or particular 
customs. 1. By general customs is meant 
the common law itself, by which proceedings 
and determinations in courts are guided. 
2. Particular customs are those which affect 
the inhabitants of some particular districts 
only. 1 Bl. Com. 68, 74. Vide 1 Bouv. 
Inst. n. 121 ; Bac. Ab. h. t. ; 1 Bl. Com. 
76; 2 Bl. Com. 31; 1 Lill. Reg. 516; 7 
Yin. Ab. 164; Com. Dig. h. t.; Nelson’s 
Ab. b. t.; the various Amer. Digs. h. t.; 
Ayl. Pand. 15, 16; Ayl. Parerg. 194; 
Doct. PI. 201 ; 3 W. C. C. R. 150 ; 1 
Gilp. 486; Pet. C. C. R. 220; 1 Edw. Ch. 
R. 146; 1 Gall. R. 443; 3 Watts, R. 178; 
1 Rep. Const. Ct. 303, 308 ; 1 Caines, R. 


45; 15 Mass. R. 433; 1 Ilill, R. 270 ; 
Wright, R. 573 ; 1 N. & M. 176 ; 5 Binn. 
R. 287 ; 5 Ham. R. 436 ; 3 Conn. It. 9 ; 
2 Pet. R. 148 ; 6 Pet. 1L 715 ; 6 Porter, 
R. 123 ; 2 N. H. Rep. 93; 1 Hall, R. 612 ; 

1 Harr. & Gill, 239; 1 N. S. 192 ; 4 L. 11, 
160; 7 L. 11. 529; Id. 215. 

Custom of merchants, lex mcrcatoria. 
A system of customs acknowledged and 
taken notice of by all nations, and are, 
therefore, a part of the general law of the 
land. See Law merchant , and 1 Chit. Bl. 
76, note 9. 

Custom-house. A place appointed by 
law, in ports of entry, where importers of 
goods, wares and merchandise arc bound to 
enter the same, in order to pay or secure 
the duties or customs due to the govern¬ 
ment. 

CUSTOMARY RIGHTS. Rights which 
are acquired by custom. They differ from 
prescriptive rights in this, that the former 
are local usages, belonging to all the inha¬ 
bitants of a particular place or district; the 
latter are rights of individuals, independent 
of the place of their residence. Best on 
Pres. § 79; Cruise, Dig. t. 31, c. 1, § 7 ; 

2 Greenl. Ev. § 542. 

CUSTOMS. This term is usually ap¬ 
plied to those taxes which are payable upon 
goods and merchandise imported or export¬ 
ed. Story, Const. § 949 ; Bac. Ab. Srnug- 
gling. 

CUSTOS ROTULORUM, Eng . law . 
The principal justice of the peace of a 
county, who is the keeper of the records 
of the county. 1 Bl. Com. 349. 

TO CUT, crim . law . To wound with an 
instrument having a sharp edge. 1 Russ, on 
Cr. 577. Vide To Stab; Wound . 

CY PRES, construction . These are old 
French words, which signify as near as. 

2. In cases where a perpetuity is at¬ 
tempted in a will, the courts do not, if they 
can avoid it, construe the devise tc bo 
utterly void, but expound the will in such 
a manner as to carry the testator’s inten¬ 
tions into effect, as far as the rules respect¬ 
ing perpetuities will allow; this is called a 
construction cy pres. When the perpetuity 
is attempted in a deed, all the limitations 
are tptally void. Cruise, Dig. t. 38, c. 9, s. 
34; and vide 1 Vern. 250; 2 Ves. Jr. 380, 
336, 357, 364; 3 Ves. Jr. 141, 220; 4 
Ves. 13 ; Com. Dig. Condition, L 1; 1 Rop. 
Leg. 514; Swinb. pt. 4, s. 7, a. 4 ; Dane’s 
Ab. Index, h. t.; Toull. Dr. Civ. Fr. liv. 3, 
t. 3, n. 586, 595, 611 ; Domat, Loix Civ. 
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liv. 6. t. 2, s. 1 : 1 Supp. to Ves. Jr. 134, 
259, 317; 2 Id. 316,473 ; Boyle on Chari¬ 
ties, Index, li. t.; Shelford on Mortmain, 
Index, h. t.; 3 Bro. C. C. 166; 2 Bro. C. 
C. 492; 4 Wheat. R. 1; S. C. 3 Peters, R. 
App. 481; 3 Peters, R. 99 ; 15 Ves. 232 * 
2 Sto. Eq. Jur. § 1169. 


CZAR. A title of honor which is as* 
sumed by the emperor of all the Russias. 
See Autocracy . 

CZARINA. The title of the empress of 
Russia. 

CZAROWITZ. The title of the eldest 
son of the czar and czarina of Russia. 


D. 


DAM. A construction of wood, stone, 
or other materials, made across a stream of 
water for the purpose of confining it; a mole. 

2. The owner of a stream not navigable, 
may erect a dam across it, and employ the 
water in any reasonable manner, either for 
his use or pleasure, so as not to destroy or 
render useless, materially diminish, or af¬ 
fect the application of the water by the pro¬ 
prietors below on the stream. He must not 
shut the gates of his dams and detain the 
water unreasonably, nor let it off in unusual 
quantities to the annoyance of his neighbors. 
4 Dali. 211; 3 Caines, 207 ; 13 Mass. 420 ; 

3 Pick, 268 ; 2 N. H. Rep. 532; 17 John. 
306 ; 3 John. Ch. Rep*. 282; 3 Rawle, 256; 
2 Conn. Rep. 584; 5 Pick. 199 ; 20 John. 
90 ; 1 Pick. 180; 4 Id. 460 ; 2 Binn. 475; 
14 Serg. & Rawle, 71; Id. 9; 13 John. 
212 ; 1 McCord, 580 ; 3 N. H. Rep. 321; 
1 Halst. R. 1; 3 Kent, Com. 354. 

3. When one side of the stream is 
owned by one person and the other by an¬ 
other, neither, without the consent of the 
other, can build a dam which extends be¬ 
yond the filum aqu(E y thread of the river, 
without committing a trespass. Cro. Eliz. 
269; 12 Mass. 211 ; Ang. on W. C. 14, 
104,141 ; vide Lois des Bat. P. 1, c. 3, s. 
1, a. 3 ; Poth. Traite du Contrat de Soeiete, 
second app. 236 ; Hill. Ab. Index, h. t.; 7 
Cowen, R. 266 ; 2 Watts, R. 327 ; 3 Rawle, 
R. 90 ; 17 Mass. R. 289; 5 Pick. R. 175; 

4 Mass. R. 401. Vide Inundation . 
DAMAGE, torts. The loss caused by 

one person to another, or to his property, 
cither with the design of injuring him, or 
with negligence and carelessness, or by 
inevitable accident. 

2. He who has caused the damage is 
bound to repair it; and, if he has done it 
maliciously, he may be compelled to pay 
beyond the actual loss. When damage 


occurs by accident, without blame to any 
one, the loss is borne by the owner of the 
thing injured ; as, if a horse run away with 
his rider, without any fault of the latter, 
and injure the property of another person, 
the injury is the loss of the owner of the 
thing. When the damage happens by the 
act of God, or inevitable accident, as by 
tempest, earthquake or other natural cause, 
the loss must be borne by the owner. Vide 
Com. Dig. h. t.: Sayer on Damages. 

3. Pothier defines damage (dommages et 
interets) to be the loss which some one has 
sustained, and the gain which he has failed 
of making. Obi. n. 159. 

Damage feasant, torts . This is a cor 
ruption of the French words faisant dom- 
mage , and signifies doing damage. This 
term is usually applied to the injury which 
animals belonging to one person do upon 
the land of another, by feeding there, tread¬ 
ing down his grass, corn, or other produc¬ 
tion of the earth. 3 Bl. Com. 6 ; Co. Litt. 
142, 161 ; Com. Dig. Pleader, 3 M 26. 
By the common law, a distress of animals 
or things damage feasant is allowed. Cow. 
Inst. 230; Gilb. on Distress and Replevin, 
21. It was also allowed by the ancient 
customs of France. 11 Toull. 402, 3; 
Repertoire de Jurisprudence, Merlin, au 
mot Fourriere ; 1 Fournel, Traite de Voisi- 
nage, au mot Abandon. Vide Animals . 

DAMAGED GOODS. In the language 
of the customs, are goods subject to duties, 
which have received some injury either in 
the voyage home, or while bonded in ware¬ 
houses. See Abatement , mere. law. 

DAMAGES, practice . The indemnity 
given by law, to be recovered from a wrong 
doer by the person who has sustained an 
injury, either in his person, property, or 
relative rights, in consequence of the acts 
of another. 
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2. Damages are given either for breaches 
of contracts, or for tortious acts. 

3. Damages for breach of contract may 
be given, for example, for the non-perform¬ 
ance of a written or verbal agreement; or 
of a covenaut to do or not to do a particular 
thing. 

4. As to the measure of damages the 
general rule is, that the delinquent shall 
answer for all the injury which results from 
the immediate and direct breach of his 
agreement, but not from secondary and 
remote consequences. 

5. In cases of an eviction, on a cove¬ 
nant of seisin and warranty, the rule seems 
to be to allow the consideration money, with 
interest and costs. 6 Watts & Serg. 527 ; 
2 Dev. R. 30; 3 Brev. R. 458. See 7 
Shepl. 260 ; 4 Dev. 46. But in Massachu¬ 
setts, on the covenant of warranty, the mea¬ 
sure of damages is the value of the land at 
the time of eviction. 4 Kent’s Com. 462, 
3, and the cases there cited : 3 Mass. 523; 

4 Mass. 108 ; 1 Bay, 19, 265 ; 3 Desaus. 
Eq. R. 247 ; 4 Penn. St. R. 168. 

6. In estimating the measure of damages 
sustained in consequence of the acts of a 
common carrier, it frequently becomes a 
question whether the value of the goods at 
the place of embarkation or the port of des¬ 
tination is the rule to establish the damages 
sustained. It has been ruled that the value 
at the port of destination is the proper cri¬ 
terion. 12 S. & 11. 186 ; 8 John. R. 213; 
10 John. R. 1; 14 John. R. 170; 15 John. 
R. 24. But contrary decisions have taken 
.place. 3 Caines, R. 219 ; 4 Hayw. R. 112; 
and see 4 Mass. R. 115 ; 1 T. R. 31 ; 4 T. 
R. 582. 

7. Damages for tortious acts are given 
for acts against the person, as an assault j 
and battery; against the reputation, as 
libels and slander; against the property, as 
trespass, when force is used ; or for the 
consequential acts of the tort-feasor, as, 
when a man, in consequence of building a 1 
dam on his own premises, overflows his j 
neighbor’s land; or against the relative 
rights of the party injured, as for criminal 
conversation with his wife. 

8. No settled rule or line of distinction 
can be marked out when a possibility of 
damages shall be accounted too remote to 
entitle a party to claim a recompense: each 
case must be ruled by its own circumstances. 
Ham. N. P. 40; Karnes on Eq. 73, 74. 
Vide 7 Vin. Ab. 247 ; Yelv. 45, a; Id. 
176, a; Bac. Ab. h. t.; 1 Lilly’s Reg. 525; 


Domat, liv. 3, t. 5, s. 2, n. 4; Toull. liv. 3, 
n. 286 ; 2 Saund, 107, note; 1 Rawlc’s Rep. 
27; Coop. Just. 606; Com. Dig. h. t. ; 
Bouv. Inst. Index, h. t. See Cause; Remote. 

9. Damages for torts are either com¬ 
pensatory or vindictive. By compensatory 
damages is meant such as arc given merely 
to recompense a party who has sustained a 
loss in consequence of the acts of the de¬ 
fendant, and where there are no circum¬ 
stances to aggravate the act, for the pur¬ 
pose of compensating the plaintiff for his 
loss; as, for example, where the defendant 
had caused to be seized, property of A for 
the debt of B, when such property was out 
of A’s possession, and there appeared reason 
to believe it was B’s. Vindictive damages 
are such as are given against a defendant, 
who, in addition to the trespass, has been 
guilty of acts of outrage and wrong which 
cannot well be measured by a compensation 
in money; as, for example, whore the de¬ 
fendant went to A’s house, and with insult 
and outrage seized upon A’s property, for a 
debt due by B, and carried it away, leaving 
A’s family in distress. Sedgw. on Dam. 39; 
2 Greenl. Ev. § 253 ; 1 Gallis. 483; 12 
Conn. 580; 2 M. & S. 77; 4 S. & R. 19; 
5 Watts, 375 ; 5 Watts & S. 524 ; 1 P. S. 
R. 190, 197. 

10. In cases of loss of goods which have 
been insured from maritime dangers, when 
an adjustment is made, the damages are 
settled by valuing the property, not accord¬ 
ing to prime cost, but at the price at which 
it may be sold at the time of settling the 
average. Marsh. Inst. B. 1, c. 14, s. 2, p. 
621. See Adjustment; Price. 

Damages, excessive. Such damages as 
are unreasonably great, and not warranted 
by law. 

2. The damages'are excessive in the 
following cases : 1. When they are greater 
than is demanded by the writ and declara¬ 
tion. 6 Call, 85; 7 Wend. 330. 2. When 
they are greater than is authorized by the 
rules and principles of law; as in the case 
of actions upon contracts, or for torts done 
to property, the value of which may be as¬ 
certained by evidence. 4 Mass. 14 ; 5 Mass. 
435 ; 6 Ilalst. 284. 

3. But in actions for torts to the person 
or reputation of the plaintiff, the damages 
will not be considered excessive unless they 
are outrageous. 2 A. K. Marsh. 365; 
Hard. 586; 3 Dana, 464; 2 Pick. 113; 

7 Pick. 82 ; 9 John. 45 ; 10 John. 443 ; 

4 Mass. 1; 9 Pick.. 113 2 Penn. 578* 
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4, When the damages are excessive, a 
new trial will be granted on that ground. 

Damages inadequate. Such as are 
unreasonably low, and less than is required 
by law. 

2. Damages are inadequate, when the 
plaintiff sues for a breach of contract, and 
the damages given are less than the amount 
proved. 9 Pick. 11. 

3. In actions for torts, the smallness of 
damages cannot be considered by the court, 

3 Bibb, 34. See 11 Mass. 150. 

4. In a proper case, a new trial will be 
granted on the ground of inadequate da¬ 
mages. 

Damages on bills of exchange, con- 
tracts . A penalty affixed by law to the ; 
non-payment of a bill of exchange when it j 
is not paid at maturity, which the parties 
to it are obliged to pay to the holder. 

2. The discordant and shifting regula¬ 

tions on this subject which have been en¬ 
acted in the several states, render it almost; 
impossible to give a correct view of this 
subject. The drawer of a bill of exchange 
may limit the amount of damages by making 
a memorandum in the bill, that they shall 
be a definite sum; as, for example, “ In case 
of non-acceptance or non-payment, reex¬ 
change and expenses not to exceed - 

dollars. 1 Bouv. Inst. n. 1133. The fol¬ 
lowing abstract of the laws of several of the 
United States, will be acceptable to the 
commercial lawyer. 

3. — Alabama. 1. When drawn on a person j 
in the United States. By the Act of Janu- j 
ary 15, 1828, the damages on a protested i 
bill of exchange drawn on a person, either 
in this or any other of the United States, 
are ten per cent. By the Act of December 
21, 1832, the damages on such bills drawn 
on any person in this state, or upon any 
person payable in New Orleans, and pur¬ 
chased by the Bank of Alabama or its 
branches, arc five per cent. 

4. —2. Damages on protested bills drawn 
on persons out of the United States are 
twenty per cent. 

5. — Arkansas. 1. It is provided by the 
Act of February 28,1838, s. 7, Ark. Rev. 
Stat. 150, that “ every bill of exchange ex¬ 
pressed to be for value received, drawn or 
negotiated within this state, payable after 
date, to order or bearer, which shall be 
duly presented for acceptance or payment, 
and protested for non-acceptance or non¬ 
payment, shall be subject to damages in the 
following oases: firsts if the bill have been 


drawn on any person at any place within 
this state, at the rate of two per centum on 
the principal sum specified in the bill: 
second , if the bill shall be drawn on any 
person, and payable in any of the ‘■tutes of 
Alabama, Louisiana, Mississippi, Tennessee, 
Kentucky, Ohio, Indiana, Illinois, and Mis¬ 
souri, or any point on the Ohio river, at the 
rate of four per centum on the principal 
sum in such bill specified: third , if the bill 
shall have been drawn on any person, and 
payable at any place within the limits of 
the United States, not hereinbefore ex¬ 
pressed, at the rate of five per centum on 
the principal sum specified in the bill: 
fourth , if the* bill shall have been drawn on 
any person, and payable at any port or 
place beyond the limits of the United 
States, at the rate of ten per centum on the 
sum specified in the bill. 

6. —2. And, by the 8th section of the 
same act, if any bill of exchange, expressed 
to be for value received, and made payable 
to order or bearer, shall be drawn on any 
person at any place within this state, and 
accepted and protested for non-payment, 
there shall be allowed and paid to the 
holder, by the acceptor, damages in the 
following cases : first , if the bill be drawn 
by any person at any place within this state, 
at the rate of two per centum on the prin¬ 
cipal sum therein specified : second , if the 
bill be drawn at any place without this 
state, but within the limits of the United 
States, at the rate of six per centum on the 
sum therein specified: thirds if the bill be 
drawn on any person at any place without 
the limits of the United States, at the rate 
of ten per centum on the sum therein speci¬ 
fied. And, by sect. 9, in addition to the 
damages allowed in the two preceding sec¬ 
tions to the holder of any bill of exchange 
protested for non-payment or non-accept¬ 
ance, he shall be entitled to costs of pro¬ 
test, and interest at the rate of ten per 
centum per annum, on the amount specified 
in the bill, from the date of the protest 
until the amount of the bill shall be paid.” 

7. — Connecticut. 1. When drawn on 

another place in the United States. When 
drawn upon persons in the city of New 
York, two per cent. When in other parts 
of the state of New York, or the New 
England states (other than this,) New Jer¬ 
sey, Pennsylvania, Delaware, Maryland, 
Virginia, or the District of Columbia, three 
per cent. When on perspns in .North or 
South Carolina, Georgia, or Ohio, five jer 
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cent. Ou other states, territories or dis¬ 
tricts, in the United States, eight per cent, 
on the principal sum in each case, with 
interest on the amount of such sum, with 
the damage after notice and demand. Stat. 
tit. 71, Notes and Bills, 413, 414. When 
drawn ou persons residing in Connecticut 
n - damages are allowed. 

8. —2^ When the bill is drawn on per¬ 
sons out of the United States, twenty per 
cent, is said to be the amount which ought 
reasonably to be allowed. Swift’s Ev. 336. 
There is no statutory provision on the 
subject. 

9. —Delaware. If any person shall draw 
or endorse any bill of exchange upon any 
person in Europe, or beyond seas, and the 
same shall be returned back unpaid, with a 
legal protest, the drawer thereof and all 
others concerned shall pay and discharge 
the contents of the said bill, together with 
twenty per cent, advance for the damage 
thereof; and so proportionably for a greater 
or less sum, in the same specie as the same 
bill was drawn, or current money of this 
government equivalent to that which was 
first paid to the drawer or endorser. 

10. — Georgia. 1. Bills on persons in the 
United States. First, in the state. No 
damages are allowed on protested bills of 
exchange drawn in the state, on a person in 
the state, except bank bills, on which the 
damages are teu per cent, for refusal to 
pay in specie. 4 Laws of Geo. 75. Secondly, 
upon bills drawn or negotiated in the state 
on persons out of the state, but within the 
United States, five per cent, and interest. 
Act of 1823, Prince’s Dig. 454; 4 Laws 
of Geo. 212. 

11. —2. When drawn upon a person out 
of the United States, ten per cent, dam¬ 
ages and postage, protest and necessary ex¬ 
penses ; also the premium, if any, on the 
face of the bill ; but if at a discount, the 
discount must be deducted. Act of 1827, 
Prince’s Dig. 462; 4 Laws of Geo. 221. 

12. ' -—Indiana,, 1. When drawn by a per¬ 
son in the state on another person in Indi¬ 
ana, no damages are allowed. 

13. —-2. When drawn on a person in 
another state, territory, or district, five per 
cent. 3. When drawn on a person out of 
the United States, ten per cent. Rev. 
Code, c. 13, Feb. 17, 1838. 

14. — Kentucky. 1 . When drawn by a 
person in Kentucky on a person in the state, 
or in any other state, territory, or dis¬ 
trict of the United States, no damages are I 


allowed. See Acts, Sessions of 1829, p. 
823. 

15. —2. When on a person in a foreign 
country, damages are given at the rate of 
ten per cent, per ann. from the date of the 
bill until paid, but uot more than eighteen 
months interest to be collected. 2 Litt, 
101 . 

16. — Louisiana. The rate of damages 
to be allowed and paid upon the usual pro¬ 
test for non-acccptancc, or for non-payment 
of bills of exchange, drawn or negotiated 
within this state, in the following eases, is 
as follows : on all bills of exchange drawn 
on or payable in foreign countries, ten dol¬ 
lars upon the hundred upon the principal 
sum specified in such bills ; on all bills of 
exchange, drawn on and payable in other 
states in the United States, five dollars 
upon the hundred upon the principal sum 
specified in such bill. Act of March 7, 
1838, s. 1. 

17. By the second section of the same 
act it is provided that such damages shall 
be in lieu of interest, charge of protest, and 
all other charges, incurred previous to the 
time of giving notice of non-acceptance or 
non-payment; but the principal and dam¬ 
ages shall bear interest thereafter. 

18. By section 3, it is enacted, that if 
the contents of such bill be expressed in 
the money of account of the United States, 
the amount of the principal and of the 
damages herein allowed for the non-accept¬ 
ance or non-payment shall be ascertained 
and determined, without any reference to 
the rate of exchange existing between this 
state and the place on which such bill shall 
have been drawn, at the time of the pay¬ 
ment, on notice of non-acceptance or non¬ 
payment. 

19. — Maine. 1. When drawn payable 
in 4he United States. The damages in ad¬ 
dition to the interest are as follows : if for 
one hundred dollars or more, and drawn, 
accepted, or endorsed in the state, at a 
place, seventy-five miles distant from the 
place where drawn, one per cent.; if, for 
any sum, drawn, accepted, and endorsed in 
this state, and payable in New Hampshire, 
Vermont, Connecticut, Rhode Island, or 
New York, three per cent.; if payable in 
New Jersey, Pennsylvania, Delaware, Mary¬ 
land, Virginia, South Carolina, Georgia, or 
the District of Columbia, six per cent.; if 
payable in any other state, nine per cent. 
Rev. St. tit. 10 c. 115,110, 111. 

20. —2. Out of the United States, no 
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statutory provision. It is the. usage to 
allow the holder of the bill the money for 
which it was drawn, reduced to the currency 
of the state, at par, and also the charges of 
protest with American interest upon those 
sums from the time when the bill should 
have been paid; and the further sum of 
one-tenth of the money for which the bill 
was drawn, with interest upon it from the 
time payment of the dishonored bill was de¬ 
manded of the drawer. But nothing has 
been allowed for reexchange, whether it is 
below or ahovc par. Per Parsons, Ch. J. 
6 Mass. 157, 161; see 6 Mass. 162. 

21. — Maryland. 1. No damages are 
allowed when the bill is drawn in the state 
on another person in Maryland. 

22. —2. When it is drawn on any u per¬ 
son, company, or society, or corporation in 
any other of the United States,” eight per 
cent, damages on the amount of the bill are 
Allowed, and an amount to purchase another 
bill, at the current exchange, and interest 
and losses of protest. 

24. —8. If the bill be drawn on a “for¬ 
eign country,” fifteen per cent, damages are 
allowed, and the expense of purchasing a 
new bill as above, besides interest and costs 
of protest. See Act of 1785, c. 38. 

25. — Michigan. 1. When a bill is drawn 
in the state on a person in the state, no 
damages are allowed. 

26. —2. When drawn or endorsed within 
the state, and payable out of it, within the 
United States, the rule is as follows : in ad¬ 
dition to the contents of the bill, with in¬ 
terest and costs, if payable within the states 
of Wisconsin, Illinois, Indiana, Ohio, and 
New York, three per cent, on the contents 
of the bill; if payable within the states of 
Missouri, Kentucky, Maine, New Hampshire, 
Vermont, Massachusetts, Rhode Island, 
Connecticut, New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, or the Dis¬ 
trict of Columbia, five per centum ; if paya¬ 
ble elsewhere in the United States, out of 
Michigan, ten per cent. Rev. St. 156, s. 10. 

27. —3. When the bill is drawn within 
this state, and payable out of the United 
States, the party liable must pay the same 
at the current rate of exchange at the time 
of demand of payment, and damages at the 
rate of five per cent, on the contents thereof, 
together with interest on the said contents, 
which must be computed from the date of 
the protest, and are in full of all damages 
and charges and expenses. Rev. Stat. 156, 


28. — Mississippi. 1. When drawn on a 
person in the state, five per cent, damages 
are allowed. How. & Hutch. 376, ch. 35, 
s. 20, L. 1827; How. Rep. 3. 195. 

29. —2. When drawn on a person in an¬ 
other state or territory, no damages are 
given. Id. 3. When drawn on a person 
out of the United States, ten per cent, da¬ 
mages are given, and all charges incidental 
thereto, with lawful interest. How. & Hutch. 
376, eh. 35, s. 19, L. 1837. 

30. — Missouri . 1. When drawn on a 
person within the state, four per cent, da¬ 
mages on the sum specified in the bill arc 
given. Rev. Code, 1835, § 8, cl. 1, p. 120. 

31. —2. When on another state or terri¬ 

tory, ten per cent. Rev. Code, 1835, § 8, 
cl. 2, p. 120. 3. When on a person out of 

the United States, twenty per cent. Rev. 
Code, 1835, § 8, cl. 3, p. 120. 

32. — Mew York. By the Revised Sta¬ 
tutes, Laws of N. Y. sess. 42, ch. 34, it is 
provided that upon bills drawn or negotiated 
within the state upon any person, at any 
place within the six states east of New York, 
or in New Jersey, Pennsylvania, Ohio, 
Delaware, Maryland, Virginia, or the Dis¬ 
trict of Columbia, the damages to be allowed 
and paid upon the usual protest for non- 
acceptance or non-payment, to the holder 
of the bill, as purchaser thereof, or of some 
interest therein, for a valuable considera¬ 
tion, shall be three per cent, upon the prin¬ 
cipal sum specified in the bill; and upon 
any person at any place within the states of 
North Carolina, South Carolina, Georgia, 
Kentucky, and Tennessee, five per cent.; 
and upon any person in any other state or 
territory of the United States, or at any 
other place on, or adjacent to, this con¬ 
tinent, and north of the equator, or in any 
British or foreign possessions in the West 
Indies, or elsewhere in the Western Atlantic 
Ocean, or in Europe, ten per cent. The 
damages arc to be in lieu of interest, charges 
of protest, and all other charges incurred 
previous to, and at the time of, giving no¬ 
tice of non-acceptance or non-payment. But 
the holder will be entitled to demand and 
recover interest upon the aggregate amount 
of the principal sum specified in the bill, 
and the damages, from time of notice of the 
protest for non-acceptance, or notice of a 
demand and protest for non-pa 3 ’mcnt, If 
the contents of the bill be expressed in the 
money of account of the United States, the 
amount due thereon, and the damages 
allowed for the non-payment, are to be 
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ascertained and determined, without refer¬ 
ence to the rate of exchange existing be¬ 
tween New York and the plaoe on which 
the bill is drawn. But if the contents of, 
the bills be expressed in the money of ac¬ 
count or currency of any foreign country, 
then the amount duo, exclusive of the da¬ 
mages, is to be ascertained and determined 
bv the rate of exchange, or the value of 
such foreign currency, at the time of the 
demand of payment. 

33.— Pennsylvania* The Act of March 
30, 18*21, entitled ati act concerning bills 
of exchange, enacts, that, § 1, “ whenever 
any bill of exchange horeafter be drawn and 
endorsed within this commonwealth, upon 
any person or persons, or body corporate, 
of, or in any other state, territory, or place, 
shall be returned unpaid with a legal pro¬ 
test, the person or persons to whom the same 
shall or may be payable, shall be entitled to 
recover and receive of and from the drawer 
or drawers, or the endorser or endorsers of 
such bill of exchange, the damages herein¬ 
after specified, over and above the principal 
sum for which 4 such bill of exchange shall 
have been drawn, and the charges of pro¬ 
test, together with lawful interest on the 
amount of such principal sum, damages and 
charges of protest, from the time at which 
notice of said protest shall have been given, 
and the payment of said principal sum and 
damages, and charges of protest demanded ; 
that is to say, if such bill shall have been 
drawn upon any person or persons, or body 
corporate, of, or in any of the United States 
or territories thereof, excepting the state of 
Louisiana, five per cent, upon such principal 
sum ; if upon any person or persons, or body 
corporate, of, or in Louisiana, or of, or in 
any other state or place in North America, 
or the islands thereof, excepting the north¬ 
west coast of America and Mexico, or of, or 
in any of the West India or Bahama Islands, 
ten per cent, upon such principal sum; if 
upon any person or persons, or body cor¬ 
porate, of, or in the island of Madeira, the 
Canaries, the Azores, the Cape de Verd 
Islands, the Spanish Main, or Mexico, fif¬ 
teen per cent, upon such principal sum ; if 
upon any person or persons, or body corpo¬ 
rate, of, or in any state or place in Europe, 
or any of the islands thereof, twenty per 
oent. upon such principal sum ; if upon any 
person or persons, or body corporate, of, or 
in any other part of the world, twenty-five 
per cent, upon snch principal sum. 

34.—§ 2. “ The damages, which, by this 


act, are to be recovered upon any bill of 
exchange, shall be in lieu of interest and 
all other charges, except the charges of 
protest, to the time when notice of the pro¬ 
test and demand of payment shall have 
been given and made aforesaid; and the 
amount of such bill and of the damages pay¬ 
able thereon, as specified in this act, shall 
be ascertained and determined by the rate 
of exchange, or value of the mouey or cur¬ 
rency mentioned in such bill, at the time of 
notice of protest and demand of payment as 
before mentioned.” 

35. — Tennessee. 1. On a bill drawn or 
endorsed within the state upon any person 
or persons, or body corporate, of, or in, any 
other state, territory, or place, which shall 
be returned unpaid, with a legal protest, 
the holder shall be entitled to the damages 
hereinafter specified, over and above the 
principal sum for which such bill of ex¬ 
change shall have been drawn, and the 
charges of protest, together with lawful 
interest on the amount of such principal 
sum, damages, and charges of protest, from 
the time at which notice of such protest 
shall have been given, and the payment of 
said principal sum, damages, and charges 
of protest demanded ; that is to say, if such 
bill shall have been drawn on any person 
or persons, or body corporate, of, or in, any 
of these United States, or the territories 
thereof, three per cent, upon such principal 
sum : if upon any other person or persons, 
or body corporate, of, or in, any other state 
or place in North America, bordering upon 
the Gulf of Mexico, or of, or in, any of the 
West India Islands, fifteen per cent, upon 
such principal sum ; if upon any persoD or 
persons, or body corporate, of, or in, any 
other part of the world, twenty per cent, 
upon such principal sum. 

36. —2. The damages which, by this act, 
are to be recovered upon any bill of ex¬ 
change, shall be in lieu of interest and all 
other charges, except charges of protest, to 
the time when notice of the protest and de¬ 
mand of payment shall have been given and 
made as aforesaid. Carr. & Nicli. Comp. 
125; Act of 1827, c. 14. 

Damages, double or treble, practice 
In cases where a statute gives a party 
double or treble damages, the jury are to 
find single damages, and the court to en¬ 
hance them, according to the statute Bro. 
Ab. Damages, pi. 70; 2 Inst, 416; 1 Wile. 
126; 1 Mass. 155. In Sayer on Damages, 
p. 244, it is said, the jury may assess the 
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statute damages ; and it would seem from 
some of Ihe modern cases, that either the 
jury or the court may assess. Say. R. 214 j 
1 Gall is, ‘29. 

Damages, general, torts . General 
damages arc such as the law implies to have 
accrued from the act of a tort-feasor. To 
call a man a thief, or to commit an assault 
and battery upon his person, are examples 
of this kind. In the first case the law pre¬ 
sumes that calling a man a thief must be 
injurious to him, without showing that it is 
so; Sir W. Jones, 196; 1 Saund. 243, b. 
n. 5 ; and in the latter case, the law implies 
that his person has been more or less de¬ 
teriorated, and that the injured party is not 
required to specify what injury he has sus¬ 
tained, nor to prove it. Ham. N. P. 40 ; 
1 Chit. PL 386; 2 L. R. 76; 4 Bouv. Inst, 
n. 3584. 

Damages, laying, pleading , In per¬ 
sonal and mixed actions, (but not in penal 
actions, for obvious reasons,) the declara¬ 
tion must allege, in conclusion, that the 
injury is to the damage of the plaintiff; and 
must specify the amount of damages. Com. 
Dig. Pleader, C 84; 10 Rep. 116, b. 

2. In personal actions there is a dis¬ 
tinction between actions that sound in da¬ 
mages, and those that do not; but in either 
of these cases, it is equally the practice to 
lay damages. There is, however, this dif¬ 
ference : that, in the former case, damages 
are the main object of the suit, and are, 
therefore, always laid high enough to cover 
the whole demand; but in the latter, the 
liquidated debt, or the chattel demanded, 
being the main object, damages are claimed 
in respect of the detention only, of such 
debt or chattel; and are, therefore, usually 
laid at a small sum. The plaintiff cannot 
recover greater damages than he has laid 
in the conclusion of his declaration. Com. 
Dig. Pleader, C 84 ; 10 Rep. 117, a, b; 
Vin. Ab. Damages, R. 

3. In real actions, no damages are to 
be laid, because, in these, the demand is 
specially for the land withheld, and da¬ 
mages are in no degree the object of the 
suit. Steph. PL 426; 1 Chit. PI. 397 to 
400. 

Damages, liquidated, contracts . When 
the parties to a contract stipulate for the 
payment of a certain sum, as a satisfaction 
fixed and agreed upon by them, for the 
doing or not doing of certain things par¬ 
ticularly mentioned in the agreement; the 
sum so fixed upon is called liquidated 


damages . (q. v.) It differs from a penalty, 
because the latter is a forfeiture from which 
the defaulting party can be relieved. An 
agreement for liquidated damages can only 
he when there is an engagement for the 
performance of certain acts, the not doing 
of which would be an injury to one of the 
parties ; or to guard against the perform¬ 
ance of acts which, if done, would also be 
injurious. In such cases an estimate of the 
damages may be made by a jury, or by a 
previous agreement between the parties, 
who may foresee the consequences of a 
breach of the engagement, and stipulate 
accordingly. 1 H. Bl. 232; and vide 2 
Bos. & Pul. 335, 350-355 ; 2 Bro. P. C. 
431 ; 4 Burr, 2225 : 2 T. R. 32. The 
civil law appears to agree with these prin¬ 
ciples. Inst. 3, 16, 7 ; Toull. liv. 3, n, 
809; Civil Code of Louis, art. 1928, n. 5; 
Code Civil, 1152, 1153. 

2. It is to be observed that the sum 
fixed upon will be considered as liquidated 
damages, or a penalty, according to the in¬ 
tent of the parties, and the mere use of the 
words; “penalty,” “forfeiture,’- or “liqui¬ 
dated damages,” will not be regarded as at 
all decisive of the question, if the instru¬ 
ment discloses, upon the whole, a different 
intent. 2 Story, Eq. § 1318; 6 B. & C. 
224; 6 Bing. 141; 6 Iredell, 186; 3 
Shepl. 273 ; 2 Ala. 425 ; 8 Misso. 467. 

3. Rules have been adopted to ascer¬ 
tain whether such sum so agreed upon shall 
be considered a penalty or liquidated da¬ 
mages, which will be here enumerated by 
considering, first, those cases where it baa 
been considered as a penalty; and, secondly, 
where it has been considered as liquidated 
damages.* 

4. —1. It has been treated as a penalty, 
1st. Where the parties in the agreement 
have expressly declared the sum intended 
as a forfeiture or a penalty, and no other 
intent can be collected from the instrument. 

2 B. & P 340, 350, 630; 1 McMullan, 
106; 2 Ala. 425; 5 Mete. 61; 1 H. BL 
227 ; 1 Campb. 78 ; 7 Wheat. 14; 1 Pick. 
451 ; 4 Pick. 179; 3 John. Cas. 297. 
2d. Where it is doubtful whether it was 
intended as a penalty or not, and a certain 
debt or damages, less than the penalty, is 
made payable on the face of the instrument. 

3 C. & P. 240; 6 Humph. 186. 3d. Where 
the agreement was made, evidently, for the 
attainment of another object, to which the 
sum specified is wholly collateral. 11 Mass. 
76; 15 Mass. 488; 1 Bro. C. C. 418. 
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4th. Whore the agreement contains several 
matters, of different degrees of importance, 
and yet the sum named is payable for the 
breach of any, even the least. 6 Bing. 141; 

5 Bine. X. C. 390 : 7 Scott, 364 ; sed vide, 
7 John. 72; 15 John. 200. 5th. Where 
the contract is not under seal, and the da¬ 
mages are capable of being certainly known 
and estimated. 2 B. & Al. 704 ; 6 B. & 
C. 216 ; 1 M. & Malk. 41; 4 Dali. 150 ; 5 
Co wen, 144. 

5.—2. The sum agreed upon bas been 
considered as liquidated damages, 1st. 
Where the damages are uncertain, and are 
not capable of being ascertained by any 
satisfactory and known rule. 2 T. R. 32 ; 
1 Ale. & Nap. 380: 2 Burr, 2225 ; 10 Ves. 
429 ; 3 M. & W. 545; 8 Mass. 223 ; 3 C. 

6 P. 240 ; 7 Cowen, 307 ; 4 Wend. 4G8. 
2d. Where, from the tenor of the agreement, 
or from the nature of the case, it appears 
that the parties have ascertained the amount 
of damages by fair calculation and adjust¬ 
ment. 2 Story, Eq. Juris. § 1318 ; 10 
Mass. 459; 7 John. 72; 15 John. 200; 

1 Bing. 302: 7 Conn. 291; 13 Wend. 507 ; 

2 Grecnl. Ev. § 259 ; 11 N. H. Rep. 234; 
6 Blackf. 206 ; 26 Wend. 630 : 17 Wend. 
447; 22 Wend. 201; 7 Mete. 583 ; 2 Ala. 
425 ; 2 Shepl. 250. 

Vide, generally, 7 Vin. Ab. 247 ; 16 Vin. 
Ab. 58 ; 2 W. Bl. Rep. 1190; Coop. Just. 
606 ; 1 Chit. Pr. 872 ; 2 Atk. 194 ; Finch. 
117 ; Prec. in Ch. 102 ; 2 Bro. P. C. 436 ; 
Fonbl. 151, 2, note ; Chit. Contr. 336 ; 11 
X. Hamp. Rep. 234. 

Damages, special, torts . Special da- 
' mages are such as are in fact sustained, and 
are not implied by law; these are either 
superadded to general damages, arising 
from an act injurious in itself, as when 
some particular loss arises from the utter¬ 
ing of slanderous words, actionable in them¬ 
selves, or are such as arise from an act 
indifferent and not actionable in itself, but 
usurious only in its consequences, as when 
the words become actionable only by reason 
of special damage ensuing. To constitute 
special damage the legal and natural conse¬ 
quence must arise from the tort, and not be 
a mere wrongful act of a third person, or a 
remote consequence. 1 Camp. 58; Ham. 
N. P. 40; 1 Chit. PI. 385,6. 

Damages, special, pleading. As distin¬ 
guished from the gist of the action, signify 
that special damage which is stated to result 
from the gist; as, if a plaintiff in an action of 
trespass for breaking his close, entering his 


house, and tossing his goods about, were to 
state that by means of the damage done to 
his house, he was obliged to seek lodging 
elsewhere. 

2. Sometimes the special damage is said 
to constitute the gist of the action itself; 
for example, in an action wherein the plain¬ 
tiff declares for slanderous words, which of 
themselves are not a sufficient ground or 
foundation for the suit, if any particular 
damage result to the plaintiff from the 
speaking of them, that damage is properly 
said to be the gist of the action. 

3. But whether special damage be the 
gist of the action, or only collateral to it, it 
must be particularly stated in the declara¬ 
tion, as the plaintiff will not otherwise be 
permitted to go into evidence of it at the 
trial, because the defendant cannot also be 
prepared to answer it. Willes, 23. Seo 
Gist . 

Damages, unliquidated. The unas 
certained amount which is due to a person 
by another for an injury to the person, 
property, or relative rights of the party in¬ 
jured. These damages, being unknown, 
cannot be set off' against a claim which the 
tort feasor has against the party injured. 
2 Dali. 237; S. C. 1 Ycates, 571; 10 
Scrg. & Rawle, 14; 5 Serg. & Rawle, 
122 . 

DAMNIFICATION. That which causes 
a loss or damage to a society, or to one who 
has indemnified another. For example, 
when a society has entered into an obliga¬ 
tion to pay the debt of the principal, and 
the principal has become bound in a bond 
to indemnify the surety, the latter has suf¬ 
fered a damnification the moment he be¬ 
comes liable to be sued for the debt of the 
principal; and it has been held in an action 
brought by the surety upon a bond of in¬ 
demnity, that the terror of suit, so that the 
surety dare not go about his business, is a 
damnification. Ow. 19 ; 2 Chit. R. 487 ; 
1 Saund. 116 ; 8 East, 593 ; Cary, 26. 

2. A judgment fairly obtained against a 
party for a cause against which another 
person is bound to indemnify him, with 
timely notice to that person of the bringing 
of the action, is admissible as evidence in 
an action brought against the guarantor on 
the indemnity. 7 Cranch, 300, 322. See 
F. N. B. Warrantia Chart®; Lib. Int. Index, 
Warrantia Chart®; 2 S. & R. 12, 13. 

DAMNIFY. To cause damage, injury 
or loss. 

DAMNOSA HiEREDITAS* A name 
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given by Lord Kenyon to that species of 
property of a bankrupt, which, so far from 
being valuable, would be a charge to the 
creditors; for example, a term of years, 
where the rent would exceed the revenue. 

2. The assignees are not bound to take 
such property, but they must make their 
election, and, having once entered into pos¬ 
session, they cannot afterwards abandon the 
property. 7 East, R. 342; 3 Campb. 340. 

DAMNUM ABSQUE INJURIA. A 
loss or damage without injury. 

2. There are cases when the act of one 
man may cause a damage or loss to another, 
and for which the latter has no remedy; he 
is then said to have received damnum absque 
injuria ; as, for example, if a man should set 
up a school in the neighborhood of another 
school, and, by that means, deprive the 
former of its patronage ; or if a man should 
build a mill along side of another, and con¬ 
sequently reduce his custom. 9 Pick. 59,528. 

3. Another instance may be given of the 
case where a man using proper care and 
diligence, while excavating for a foundation, 
injures the adjoining house, owing to the 
unsuitable materials used in such house; 
here the injury is damnum absque injuria . 

4. When a man slanders another by pub¬ 
lishing the truth, the person slandered is 
said to have sustained loss without injury. 
Bac. Ab. Actions on the Case, C ; Dane’s 
Ab. Index, h. t. 

Damnum fatale, civil law . Damages 
caused by a fortuitous event, or inevitable 
accident; damages arising from the act of 
God. Among these were included losses by 
shipwreck, lightning, or other casualty; also 
losses by pirates or by vis major, by fire, 
robbery, and burglary ; but theft was not 
numbered among these casualties. 

2. In general, bailees are not liable for 
sueh damages. Story, Bailm. p. 471. 

DANE-LAGE, Eng. law . That system 
of laws which was maintained in England 
while the Danes had possession of the 
country. 

DANGERS OF THE SEA, mar \ law . 
This phrase is sometimes put in bills of 
lading, the master of the ship agreeing to 
deliver the goods therein mentioned to the 
consignee, who is named, the dangers of the 
sea excepted. Sometimes the phrase is 
Perils of the Sea . (q, v.) See 1 Brock. R. 
187. 

DARREIN. A corruption of the French 
vord dernier , the last. It is sometimes used, 
as, darrein continuance , the last continuance. 


When any matter has arisen in discharge of 
the defendant in action, he may take advan¬ 
tage of it, provided he pleads it puis darrein 
continuance ; for if he neglect to do so, he 
waives his right. Vide article Puis dar¬ 
rein continuance . 

Darrein seisin. The name of a plea to 
a writ of entry or a writ of right. 3 Met. 175. 

DATE. The designation or indication 
in an instrument of writing, of the time, and 
usually of the time and place, when and where 
it was made. When the place is mentioned 
in the date of a deed, the law intends, un¬ 
less the contrary appears, that it was 
executed at the place of the date. Plowd. 
7 b., 31 H. VI. This word is derived 
from the Latin datum , because when deeds 
and agreements were written in that lan¬ 
guage, immediately before the day, month and 
year in which they were made, was set down, 
it was usual to put the word datum , given. 

2. All writings ought to bear a date, 
and in some it is indispensable, in order to 
make them valid, as in policies of insurance ; 
but the date in these instruments is not in¬ 
serted in the body of the writing, because 
as each subscription makes a separate con¬ 
tract, each underwriter sets down the day, 
month and year he makes his subscription. 
Marsh. Ins. 336. 

3. Deeds, and other writings, when the 
date is an impossible one, take effect from 
the time of delivery; the presumption of 
law is, that the deed was dated on the day 
it bears date, unless, as just mentioned, the 
time is impossible; for example, the 32d 
day of January. 

4. The proper way of dating, is to put 
the day, month, and year of our Lord ; the 
hour need not be mentioned, unless specially 
required; an instance of which may be 
taken from the Pennsylvania Act of the 16th 
June, 1836, sect. 40, which requires the 
sheriff, on receiving a writ of^/Em facias , or 
other writ of execution, to endorse thereon 
the day of the month, the year, and the hour 
of the day whereon he received the same. 

5. In public documents, it is usual to 
give not only the day, the month, and the 
year of our Lord, but also the year of the 
United States, when issued by authority of 
the general government; or of the common¬ 
wealth, when issued under its authority. 
Vide, generally, Bac. Ab. Obligations, C; 
Com. Dig, Fait, B 3; Cruise, Dig. tit. 32, 
o. 20, s. 1-6; 1 Burr. 60; 2 Rol. Ab. 27, 
1. 22 ; 13 Vin. Ab. 34; Dane’s Ab. Index, 
h. t. See Almanac. 
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DAT ION, ciwl law y contracts . The act 
;>f giving something. It differs from do¬ 
nation, which is a gift; dation, on the 
contrary, is giving something without any 
liberality ; as, the giving of an office. 

2. Dation in payment, datio in soluiio- 
nem y which was the giving one thing in 
payment of another which was due, corres¬ 
ponds nearly to the accord and satisfaction 
of the common law. 

Dation f.n paiement, civil law. This 
term is used in Louisiana; it signifies that, 
when instead of paying a sum of money due 
on a preexisting debt, the debtor gives and 
the creditor agrees to receive a movable or 

O 

immovable. 

2. It is somewhat like the accord and 
satisfaction of the common law. 16 Toull. 
n. 45 ; Poth. Vente, n. 601. Dation en 
paiement resembles in some respects the 
contract of sale : dare in solutum , est quasi 
vendere . There is, however, a very marked 
difference between a sale and a dation en 
paiement. 1st. The contract of sale is 
complete by the mere agreement of the par- 
ties; the dation en paiement requires a 
delivery of the thing given. 2d. When the 
dehtor pays a certain sum which he sup¬ 
posed he was owing, and he discovers he did 
not owe so much, he may recover back the 
excess , not so when property other than 
money has been given in payment. 3d. He 
who has in good faith sold a thing of which 
he believed himself to be the owner, is not 
precisely required to transfer the property 
of it to the buyer; and, while he is not 
troubled in the possession of the thing, he 
cannot pretend that the seller has not ful¬ 
filled his obligations. On the contrary, the 
dation en paiement is good only when the 
debtor transfers to the creditor the property 
in the thing which he has agreed to take in 
payment; and if the thing thus delivered be 
the property of another, it will not operate 
as a payment. Poth. Vente, n. 602, 603, 
604. 

DATIVE. That which may be given or 
disposed of at will and pleasure. It some¬ 
times means that which is not cast upon the 
party by the law, or by a testator, but which 
is given by the magistrate; in this sense it 
is, that tutorship is dative, when the tutor 
is appointed by the magistrate. Lee. Elem. 
§ 239 ; Civ Code of L. art. 288, 1671. 

DAUGHTER. An immediate female 
descendant. See Son . 

Daughter-in-law. In Latin, nurus , is 
the wife of one*8 son. 

Vol. I.—Z 


DAY. A division of time. It is- natural, 
and then it consists of twenty-four hours, or 
the space of time which elapses while the 
earth makes a complete revolution on its 
axis; or artificial, which contains the time, 
from the rising until the setting of the sun, 
and a short time before rising and after 
setting. Vide Night; and Co. Lit. 135, a. 

2. Days are sometimes calculated ex¬ 
clusively, as when an act required that an 
appeal should be made within twenty days 
after a decision. 3 Pcnna. 200 ; 3 13. & A. 
581 ; 15 Serg. & Rawle, 43. In general, 
if a thing is to be done within such a time 
after such a fact, the day of the fact shall 
be taken inclusively. Hob. 139; Doug. 
463 ; 3 T. R. 623 ; Com. Dig. Temps, A ; 
3 East, 407. 

3. The law, generally, rejects fractions 
of days, but in some cases it takes notice of 
such parts. 2 B. & A. 586. Vide Date . 

4. By the custom of some places, the 
word days is understood to be working days, 
and not including Sundays. 3 Espin. N. P. 
C. 121. Vide, generally, 2 Chit. Bl. 141, 
note 3; 1 Chit. Pr. 774, 775 ; 3 Chit. Pr. 
110; Lill. Reg. h. t.; 1 Rop. Leg. 518; 
15 Vin. Ab. 554; Dig. 33, 1, 2; Dig. 50, 
16, 2, 1; Id. 2, 12, 8; and articles Hour; 
Month; Year. 

Day book, mer. law . An account book, 
in which merchants and others make entries 
of their daily transactions. This is gene¬ 
rally a book of original entries, and as such 
may be given in evidence to prove the sale 
and delivery of merchandise or of work 
done. 

Day rule, or bay writ, English prac - 
tice . A rule or order of the court, by 
which a prisoner on civil process, and not 
committed, is enabled, in term time, to go 
out of the prison, and its rule or bounds; a 
prisoner is enabled to quit the prison, for 
more or less time, by three kinds of rules, 
namely : 1. The day-rule. 2. The term- 
rule ; and 3. The rules. See 9 East^ R. 151. 

DAYS IN BANK, Eng . practice . Days 
of appearance in the court of common pleas, 
usually called bancum. They are at the dis¬ 
tance of about a week from each other, and 
are regulated by some festival of the church. 
3 Bl. Com. 277. 

Days op grace. Certain days after the 
time limited by the bill or note, which the 
acceptor or drawer has a right to demand 
for payment of the bill or note ; these days 
were so called because they were formerly 
gratuitously allowed, but now, by the ou*» 
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tom of merchants, sanctioned by decisions 
of courts of justice, they are demandable of 
right. 6 Watts & Serg. 179. The num¬ 
ber of these in the United States is gene¬ 
rally three. Chitty on Bills, h. t. But 
where the established usage of the place 
where the instrument is payable, or of the 
bank at which it is payable, or deposited 
for collection, be to make the demand on 
the fourth or other day, the parties to the 
note will be bound by such usage. 5 How. 
1J. S. Rep. 317; 1 Smith, Lead. Cas. 417. 
When the last day of grace happens on the 
4th of July ; 2 Caines’ Cas. in Err. 195 ; or 
on Sunday; 2 Caines’ R. 343; 7 Wend. 460; 
the demand must be made on the day pre¬ 
vious. 13 John. 470 ; 7 Wend. 460 ; 12 
Mass. 89 ; 6 Pick. 80; 2 Caines, 343: 2 
McCord, 436. But see 2 Conn. 69. See 
20 Wend. 205; 1 Mete. R. 43 ; 2 Cain. 
Cas. 195: 7 How. Miss. R. 129; 4 J. J. 
Marsh. 332. 

2. In Louisiana, the days of grace are 
no obstacle to a, set off, the bill being due, 
for this purpose, before the expiration of 
those days. Louis. Code, art. 2206. 

3. In France all days of grace, of favor, 
of usage, or of local custom, for the pay¬ 
ment of bills of exchange, are abolished. 
Code de Com. art. 135. See 8 Verm. 333; 
2 Port. 286 ; 1 Conn. 329 ; 1 Pick. 401 ; 
2 Pick. 125 ; 3 Pick. 414; 1 N. & M. 83^ 

Days op the week. These are Sunday, 
Monday, Tuesday, Wednesday, Thursday, 
Friday, Saturday. See Week. 

2. The court will take judicial notice 
of the days of the week ; for example, when 
a writ of inquiry was stated in the plead¬ 
ings to have been executed on the fifteenth 
of June, and, upon an examination, it was 
found to be Sunday, the proceeding was 
held to be defective. Fortcsc. 373; S. C. 
Str. 387. 

DE. A preposition used in many Latin 
phrases ; as, de bene esse, de bonis non. 

De AJtBITRATIONE FACTA, WRIT. In the 
ancient English law, when an action was 
brought for the same cause of action which 
had been before settled by arbitration, this 
writ was brought. Wats, on Arb. 256. 

De bene esse, practice . A technical 
phrase applied to certain proceedings which 
are deemed to be well done for the present, 
or until an exception or other avoidance ; 
that is, conditionally , and in that meaning 
the phrase is usually accepted. For ex¬ 
ample, a declaration is filed or delivered, 
special bail put in, witness examined, &c. 


de bene esse, or conditionally; good for tho 
present. 

2. When a judge has a doubt as to the 
propriety of finding a verdict, lie may direct 
the jury to find one de bene esse ; which 
verdict, if the court shall afterwards be of 
opinion it ought to have been found, shall 
stand. Bac. Ab. Verdict, A. Vide 11 S. 
k R. 84. 

De ix>nis non. This phrase is ussd in 
cases where the goods Of a deceased person 
have not all been administered. When an 
executor or administrator has been appoint¬ 
ed, and the estate is not fully settled, and 
the executor or administrator is dead, has 
absconded, or from any cause has been re¬ 
moved, a second administrator is appointed 
to perform the duty remaining to be done, 
who is called an administrator de bonis non y 
an administrator of the goods not adminis¬ 
tered ; and he becomes by the appointment 
the only representative of the deceased. 11 
Vin. Ab. Ill; 2 P. Wms. 340 ; Com. Dig. 
Administration, B 1; 1 Root’s R. 425. And 
it seems that though the estate has been 
distributed, an administrator de bonis non 
may be appointed, if debts remain unsatis¬ 
fied. 1 Root’s R. 174. 

De bonis propriis. Of bis own goods 
When an executor or administrator has 
been guilty of a devastavit , (q. v.) he is re¬ 
sponsible for the loss which the estate has 
sustained, de bonis propriis . He may also 
subject himself to the payment of a debt of 
the deceased, de bonis propriis , by his false 
plea, when sued in a representative capacity; 
as, if he plead plene adminisfravit, and it be 
found against him, or a release to himself, 
when false. In this latter case the judg¬ 
ment is de bonis testatons $?, et si non de 
bonis propriis . 1 Saund. 336 b, n. 10; 

Bac. Ab. Executor, B 3. 

De contumace capiendo. The name 
of a writ issued for the arrest of a defendant 
who is in contempt of the ecclesiastical 
court. 1 Nev. & Per. 680, 685, 689; 5 
Dowl. 213, 646. 

De tomo reparanda. The name of an 
ancient common law writ, by which one 
tenant in common might compel his co- 
tenant to concur in the expense of repair¬ 
ing the property held in common. 8 B. & 
C. 269; 1 Tho. Co. Litt. 216, note 17, and 
p. 787. 

De tonis, statute. The name of an 
English statute passed the 13 Edwd. I. c. 
1, the real design of which was to intro¬ 
duce perpetuities, and to strengthen the 
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power of the barons. G Co. 40 a; Co. Litt. 
21; Bac. Ab. Estates in tail, in prin. 

Dk facto, i. e. in deed. A term used to 
denote a thing actually done; a president 
of the United States tie facto is one in the 
exercise of the executive power, and is dis¬ 
tinguished from one, who being legally enti¬ 
tled to such power is ejected from it; the 
latter would be a president de jure. An 
officer de facto is frequently considered as 
an officer de jure , and his official acts are 
of equal validity. 10 S. & R. 250 ; 4 Binn. 
R. 371 ; 11 S/& R. 411,414; Coxe, 318; 
3 Mass. 231 ; 10 Mass. 290 : 15 Mass. 180; 
5 Pick. 487. 

De iiomi.ve repleoiando. The name 
of a writ which is used to replevy a man 
out of prison, or out of the custody of a 
private person. See Homine replegiando; 
Writ de homine replegiando . 

De injuria, pleading . The name of a 
replication in an action for a tort, that the 
defendant committed the trespasses or 
grievances of his own wrong, without the 
cause by him in his plea alleged. 

2. The import of this replication is to 
insist that the defendant committed the act 
complained of, from a motive and impulse 
altogether different from that insisted on by 
the plea. For example, if the defendant 
has justified a battery under a writ of capias , 
having averred, as he must do, that the ar¬ 
rest was made by virtue of the writ; the 
plaintiff may reply de injuria sua propria 
absque tali causa , that the defendant did 
the act of his own wrong, without the cause 
by him alleged. This replication, then, has 
the effect of denying the alleged motive 
contained in the plea, and to insist that the 
defendant acted from another, which was 
unlawful, and not in consequence of the 
one insisted upon in his plea. Steph. PI. 
186 ; 2 Chit. PI. 523, 642 ; Hamm. N. P. 
120, 121; Arch. Civ. PI. 264; Com. Dig. 
Pleader, F 19, 

3. * The form of this replication is, 
“precludi non , because he says that the 
said defendant at the same time when, &c., 
of his own wrong, and without the cause by 
him in his said second plea alleged, com¬ 
mitted the said trespass in the introductory 
part of that pica, in manner and form as 
the said plaintiff hath above in his said 
declaration complained against the said de¬ 
fendant, and this the said plaintiff prays 
may be inquired of by the country,” &c. 
This is the uniform conclusion of such a 
replication. 1 Chit PI. 585. 


4. The replication de injuria is only 
allowed when an excuse is offered foi per¬ 
sonal injuries. 1 B. & P. 76 ; 5 Johns. R. 
112: 4 Johns. 150; 12 Johns. 491. Vide 
7 Yin. Ab. 503 ; 3 Saund. 295, note ; 1 
Lilly’s Reg. 587. 

5. In England, where the extent of the 
general issues has been confined in actions 
on contracts, and special pleas have become 
common in assumpsit, it has become de¬ 
sirable, that the plaintiff, who has but one 
replication, should put in issue the several 
numerous allegations which the special picas 
were found to contain; for, unless he could 
do this, he would labor under the hardship 
of being frequently compelled to admit the 
greater part of an entirely false story. It 
became, therefore, important to ascertain 
whether de injuria could not be replied to 
cases of this description ; and, after nu¬ 
merous cases which were presented for ad¬ 
judication, it was finally settled that de 
injuria may be replied in assumpsit, when 
the plea consits of matters of excuse. 3 
C. M. & R. 65 : 2 Bing. N. C. 579; 4 
Dowl. 647. 

6. The improper use of de injuria is 
ground of general demurrer. 2 Lev. 65 ; 
4 Tyrw. 777. But if the defendant do not 
demur, the objection will not avail after 
verdict. Hob. 76 : Sir T. Rayin. 50. 

7. De injuria puts in issue the whole 

of the defence contained in the plea. 5 B. 
k A. 420; 11 East, 451 ; 10 Bing. 157. 
But if the plea state some authority in law , 
which, prima facie , would be a justification 
of the act complained of, the plaintiff will 
not he allowed under the pica of de injuria 
to show an abuse of that authority so as to 
convert the defendant into a tort feasor ab 
initio . 1 Bing. 317; 1 Bing. N. S. 387. 

See 1 Smith’s L. C. 53 to 61 ; 8 Co. GG. 

De judaismo, statutum. The name of 
a statute passed in the reign of Edw. L, 
which enacted severe and absurd penalties 
against the Jews. Barr, on Stat. 197. 

2. The Jews were exceedingly oppressed 
during the middle ages throughout Christen¬ 
dom, and are so still in some countries. In 
France, a Jew was a serf, and bis person 
and goods belonged to the baron on whose 
demesnes he lived. He could not change 
his domicil without permission of the baron, 
who could pursue him as a fugitive even on 
the domains of the king. Like an article 
of commerce, he might be lent or hired for 
a time, or mortgaged. If he became a Chris¬ 
tian, his conversion was considered a larceny 
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of the lord, and his property and goods were 
confiscated. They were allowed to utter 
their prayers only in a low voice and with¬ 
out chanting. They were not allowed to 
appear in public without some badge or 
mark of distinction. Christians were for¬ 
bidden to employ Jews of either sex as 
domestics, physicians or surgeons. Admis¬ 
sion to the bar was forbidden to Jews. They 
were obliged to appear in court in person, 
when they demanded justice for a wrong 
done them, and it was deemed disgraceful 
to an advocate to undertake the cause of a 
Jew. Tf a Jew appeared in court against 
a Christian, he was obliged to swear by the 
ten names of God, and invoke a thousand 
imprecations against himself, if he spoke 
not the truth. Sexual intercourse between 
a Christian man and a Jewess was deemed 
a crime against nature, and was punishable 
with death by burning. Quia est rem habere 
cum cane , rem habere a Christiano cum 
Judaea quae canjs reputatur; sic com- 
buri debet. 1 Fourncl, Hist, des Avocats, 
108, 110. See Merlin, Report. au mot 
Juifs. 

3. In the fifth book of the Decretals, it 
is provided, that if a Jew have a servant 
that desireth to be a Christian, the Jew 
shall be compelled to sell him to a Christian 
for twelve pence ; that it shall not be lawful 
for them to take any Christian to be their, 
servant; that they may repair their old 
synagogues, but not build new ; tbat it shall 
not be lawful for them to open their doors 
or windows on good Friday; that their 
wives neither have Christian nurses, nor 
themselves be nurses to Christian women ; 
that they wear different apparel from the 
Christians, whereby they may be known, &c. 
See Ridley’s View of the Civ. and Eccl. 
Law, part 1, chap. 5, sect. 7; and Madox, 
Hist, of the Exchequer, Index, as to their 
condition in England. 

De Jure, by right. Vide De facto. 

De lunatico inquirendo. The name 
of a writ directed to the sheriff, directing 
him to inquire by good and lawful men 
whether the party charged is a lunatic or 
not. See 4 Ilawle, 234 ; 1 Whart. 52 ; 5 
Halst. 217; 6 Wend. 497. 

De medietate linguae. Of half tongue. 
Vide Medietas lingua* 

De melioribus damnib. Of the better 
damages. When a plaintiff has sued several 
defendants, and the damages have been as¬ 
sessed severally against each, he has the 
choice of selecting the best, as he cannot 


recover the whole. This is d:ne by making 
an election de melioribus damnis . 

De mercatoribus. This is the name of 
a statute passed in the 11 Edw. I.; it is 
usually called the statute of Acton Burnell, 
De Mercatoribus. It was passed in conse¬ 
quence of the complaints of foreign mer¬ 
chants, who could not recover their claims, 
because the lands of the debtors could not 
be sold for their debts. It enacted that 
the chattels and devisable burgages of the 
debtor might be sold for the payment of 
their debts. Cruise, Dig. t. 14, s. 6. 

De Novo. Anew; afresh. When a 
judgment upon an issue in part is reversed 
on error, for some mistake made by the 
court, in the course of the trial, a venire 
de novo is awarded in order that the case 
may again be submitted to a jury. 

De novi o peris nunciatione, civil law . 
Where a thing is intended to be done against 
another man’s right, the party aggrieved 
may have in many cases, according to the 
civilians, an interdict or injunction, to binder 
that which is intended to his prejudice : as 
where one buildeth an bouse contrary to the 
usual and received form of building, to the 
injury of his neighbor, there lieth an injunc¬ 
tion de novi operis nunciatione , which being 
served, the offender is either to desist from 
liis work or to put in sureties that he shall 
pull it down, if he do not in a short time 
avow, i. e . show, the lawfulness thereof 
Ridley’8 Civ. and Eccl. Law, part 1, chap 
1, sect. 8. 

De odio et atia. These words signify 
from hatred and ill will . When a person 
was committed on a charge of a crime, from 
such a motive, be could sue the writ de otio 
et atia , and procure his liberty on giving bail. 
The object is now obtained by a writ of 
habeas corpus . Vide Writ de odio et atia . 

De partitione facienda. The name 
of a writ for making partition. Vide Par¬ 
tition. 

De proprietate probanda, Eng . prac¬ 
tice. The name of a writ which issues in a 
case of replevin, when the defendant claims 
property in the chattels replevied, and the 
sheriff makes a return accordingly. The 
writ directs the sheriff to summon an inquest 
to determine on the validity of the claim ; 
and, if they find for the defendant, the 
sheriff merely returns their finding. The 
plaintiff is not concluded by such finding, 
he may come into the court above and tra¬ 
verse it. Hamm. N. P. 456. 

De quota litis. The name of a part or 
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contract, in the civil law, by which one who 
has a claim difficult to recover, agrees with 
another to give a part, for the purpose of 
obtaining his services to recover the rest. 
1 Put. n. 201. 

2. Whenever such an agreement amounts 
to champerty, it is void by law. 5 Monr. 
416 : 5 John. cli. 44. 

3. Attorneys cannot lawfully make a 
bargain with their clients to receive for 
their compensation, a part of the thing 
sued for; in New \ork, 2 Caines, 147; 
Ohio, 1 Ham. 132; Alabama, 755; and 
some other states; but in some of the 
states such contracts arc not unlawful. 

D e reparation*: facienda. The name 
of a writ, which lies by one tenant in common 
against the other, to cause him to aid in re¬ 
pairing the common property. 8 B. & C. 
269. 

De retorno habendo. The name of a 
writ issued after a judgment has been 
given in replevin, that the defendant should 
have a return of the goods replevied. See 
3 Bouv. Inst. n. 3376. 

De som tort. Of his own wrong. This 
term is usually applied to a person who, 
having no right to meddle with the affairs 
or estate of a deceased person, yet under¬ 
takes to do so, by acting as executor of the 
deceased. Vide Executor de son tort. 

I)e som tort demesne, of his own 
wrong, pleading. The name of a replica¬ 
tion in an action for a wrong or injury. 
When the defendant pleads a matter merely 
in excuse of an injury to the person or 
reputation of another, the plaintiff may re¬ 
ply de son tort demesne sans tiel cause; that 
it was the defendant’s own wrong without 
such cause. Vide the articles, De Injuria , 
snd Without , and also 8 Co. 69 a; Bro. h. 
t.; Com. Dig. Pleader, F 18. 

De una parte. A deed de una parte , 
is one where only one party grants, gives or 
binds himself to do a thing to another. It 
differs from a deed inter partes . (q. v.) 2 

Bouv. Inst. n. 2001. 

De warraxtia diei, writ, Eng . law . 
Where a man is required to appear on a 
certain day in person, and before that day 
the king certifies that the party is in the 
king’s service, be may sue this writ, com¬ 
manding the justices not to record his de¬ 
fault for that day for the cause before 
mentioned. F. N. B. 36. 

DEACON, Eccl. law . . A minister or 
servant in the church, whose office, in some 
^Lurches, is to assist the priest in divine 


service, and the distribution of the sacra¬ 
ment. 

DEAD. Something which has no life ; 
figuratively, something of no value. 

Dead body, crim. law . A corpse. 

2. To take up a dead body without law¬ 
ful authority, even for the purposes of dis¬ 
section, is a misdemeanor, for which the 
offender may be indicted at common law. 
1 Russ. on Cr. 414 ; 1 Dowl. & R. 13; 
lluss. & Ry. 366, n. b ; 2 Chit. Cr. Law, 
35. This offence is punished by statute in 
New Hampshire, Laws of N. II. 339, 340 
in Vermont, Laws of Vermont, 368, c. 361 
in Massachusetts, stat. 1830, c. 51 ; 8 Pick. 
370; 11 Pick. 350; in New York, 2 Rev. 
Stat. 688. Vide 1 Russ. 414, n. A. 

3. The preventing a dead body from be¬ 
ing buried, is also an indictable offence. 2 
T. R. 734; 4 East, 460; 1 Russ, on Cr. 
415 and 416, note A. 

4. To inter a dead body found in a 
river, it seems, would render the offender 
liable to an indictment for a misdemeanor, 
unless he first sent for the coroner. 1 Ken¬ 
yon’s R. 250. 

Dead-born, descent , persons. Children 
dead-born are considered, in law, as if thev 
had never been conceived, so that no one 
can claim a title, by descent, through such 
dead-born child. This is the doctrine of 
the civil law. Dig. 50, 16, 129. Non 
nasci, et natum mori, vari sunt . IMortuus 
exitus, non est exitus. Civil Code of Louis, 
art. 28. A child in ventre sa mere is 
considered in being, only when it is for its 
advantage, and not for the benefit of a third 
person. The rule in the common law is, 
probably, the same, that a dead-born child 
is to be considered as if he had never been 
conceived or born ; in other words, it is pre¬ 
sumed he never, had life—it being a maxim 
of the common law, that mortuus exitus non 
est exitus. Co. Litt. 29 b. See 2 Paige, 
R. 35 ; Domat, liv. prel. t. 2, s. 1, n. 4,0 ; 
4 Ves. 334. 

Dead freight, contracts. When the 
charterer of a vessel has shipped part of the 
goods on board, and is not ready to ship the 
remainder, the master, unless restrained by 
his special contract, may take other goods 
on board, and the amount which is not sup¬ 
plied, required to complete the cargo, is 
called dead freight. 

2. The dead freight is to be calculated 
according to the actual capacity of the ves¬ 
sel. 3 Chit. Com. Law, 399 ; 2 Stark. 450. 

Dead man’s part, English law. By 
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the custom of London, when a deceased 
freeman of the city left a widow and chil¬ 
dren, after deducting what was called the 
widow’s chamber, (q. v.) his personal pro¬ 
perty was divided into three parts; one of 
which belonged to the widow, another to the 
children, and the third to the administrator. 
When there was only a widow, or only chil¬ 
dren, in either case they respectively took 
one moiety, and the administrator the other; 
when there was neither widow nor child, the 
administrator took the whole for his own 
use ; and this portion was called the dead 
man's part. By statute of 1 Jac. 2, c. 17, 
this was changed, and the dead man’s part 
is declared to be subject to the statute of 
distribution. 2 Bl. Coin. 518. See Bac. 
Ab. Customs of London, D 4. 

Dead letters. Those which remain in 
the post-office, uncalled for. 

2. By the Act of March 3, 1825, 3 
Story. L. U. S. 1993, it is enacted, by § 2G, 
“That the postmasters shall, respectively, 
publish, at the expiration of every three 
months, or oftener, when the postmaster 
general shall so direct, in one of the news¬ 
papers published at, or nearest, the place 
of his residence, for three successive weeks, 
a list of all the letters remaining in their 
respective offices ; or, instead thereof, shall 
make out a number of such lists, and cause 
them to be posted at such public places, in 
their vicinity, as shall appear to them best 
adapted for the information of the parties 
concerned ; and, at the expiration of the 
next three months, shall send such of the 
said letters as then remain on hand, as dead 
letters, to the general post-office, where tbe 
same shall be opened and inspected ; and 
if any valuable papers, or matters of con¬ 
sequence, shall be found therein, it shall be 
tbb duty of the postmaster general to return 
such letter to the writer thereof, or cause a 
descriptive list thereof to be inserted in one 
of the newspapers published at the place 
most convenient to the supposed residence 
of the owner, if within the United States ; 
and such letter, and the contents, shall be 
preserved, to be delivered to the person to 
whom the same shall be addressed, upon 
payment of the postage, and the expense of 
publication. And if such letter contain 
money, the postmaster general may appro¬ 
priate it to the use of the department, keep¬ 
ing an account thereof, and the amount shall 
be paid by the department to the rightful 
claimant as soon as he shall be found.” 

3. And by the Act of July 2, 1836, 4 


| Sharsw. Cont. of Story, L. U. S. 2474, it ih 
enacted by § 35, that advertisements of let¬ 
ters remaining in the post-offices, may, uu- 
der the direction of the postmaster general, 
be made in more than one newspaper : pro¬ 
vided, that the whole cost of advertising 
shall not exceed four cents for each letter. 

Dead-pledge. A mortgage of lands or 
goods; mortuum vadium. 

DEAF AND DUMB. No definition is 
requisite, as the words arc sufficiently known. 
A person deaf and dumb is doli capax but 
with such persons who have not been edu¬ 
cated, and who cannot communicate their 
ideas in writing, a difficulty sometimes arises 
on the trial. 

2. A case occurred of a woman, deaf 
and dumb, who was charged with a crime. 
She was brought to the bar, and the indict¬ 
ment was then read to her, and the question, 
in the usual form, was put, guilty or not 
guilty ? Tbe counsel for the prisoner then 
rose, and stated that he could not allow his 
client to plead to the indictment, until it 
was explained to her that she was at liberty 
to plead guilty or not guilty. This was 
attempted to be done, but was found impos¬ 
sible, and sbe was discharged from the bar 
simp lid ier. 

3.. A person, deaf and dumb, may be 
examined as a witness, provided he can be 
sworn, that is, if he is capable of under¬ 
standing the terms of the oath, and assents 
to it: and if, after he is sworn, he can con¬ 
vey his ideas, with or without an interpreter, 
to the court and jury. Phil. Ev. 14. 

Deaf, dumb, and blind. A man born 
deaf, dumb, and blind, is considered an idiot, 
(q. v.) 1 Bl. Com. 304; F. N. B. 233; 

2 Bouv. Inst. n. 2111. 

DEALINGS. Traffic, trade; the transac¬ 
tion of business between two or more persons. 

2. The English statute 6 Geo. IV. c. 
16, s. 81, declares all dealings with a bank¬ 
rupt, within a certain time immediately 
before his bankruptcy, to be void. It has 
been held, under this statute, that payments 
were included under the term dealings. M. 

& M. 137 ; 3 Car. & P. 85 ; S. C. 14 Eng. 
C. L. R. 219. 

DEAN, ecd. law. An ecclesiastical offi¬ 
cer, who derives bis name from the fact that 
he presides over ten canons, or, prebenda¬ 
ries, at least. There are several kinds of 
deans, namely: 1. Deans of chapters 
2. Deans of peculiars. 8. Rural deans 
4. Deans in the colleges. 5. Honorary 
deans. 6. Deans of provinces. 
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DEATH, med. jf/r., crim . law , evidence. 
The cessation of life. 

2. It is either natural, as when it hap- 

[ >ens in the usual course, without any vio- 
ence; or violent, when it is caused either 
by the acts of the deceased, or those of 
others. Natural death will not be here 
considered further than may be requisite to 
illustrate the manner in which violent death 
occurs. A violent death is either accidental 
or criminal; and the criminal act was com¬ 
mitted bv the deceased, or by another. 

3. The subject will be considered, 1. As 
it relates to medical jurisprudence; and, 
2. With regard to its effects upon the rights 
of persons. 

4.—§ 1. It is the office of medical juris¬ 
prudence, by the light and information which 
it can bestow, to aid in the detection of 
crimes against the persons of others, in or¬ 
der to subject them to the punishment which 
is awarded by the criminal law. Medical 
men are very frequently called upon to make 
examinations of the bodies of persons who 
have been found dead, for the purpose of 
ascertaining the causes of their death. 
When it is recollected that the honor, the 
fortune, and even the life of the citizen, as 
well as the distribution of impartial justice, 
frequently depend on these examinations, 
one cannot but be struck at the responsi¬ 
bility which rests upon such medical men, 
particularly when the numerous qualities 
which are indispensably requisite to form a 
correct judgment, are considered. In order 
to form a correct opinion, the physician 
must be not only skilled in his art, but he 
' must have made such examinations his spe¬ 
cial study. A man may be an enlightened 
physician, and yet he may find it exceed¬ 
ingly difficult to resolve, properly, the grave 
and almost always complicated questions 
which arise in cases of this kind. Judiciary 
annals, unfortunately, afford but too many 
examples of the fatal mistakes made by 
physicians, and others, when considering 
cases of violent deaths. 

5. In the examination of bodies of per¬ 
sons who have come to a violent death, 
every precaution should be taken to ascer¬ 
tain the situation of the place where the 
body was found; as to whether the ground 
appears to have been disturbed from its 
natural condition ; whether there are any 
marks of footsteps, their size, their number, 
the direction to which they lead, and whence 
they came; whetner any traces of blood or 
hair can be found * and whether any, and 
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what weapons or instruments, which could 
have caused death, are found in the vicini¬ 
ty ; and these instruments should be care¬ 
fully preserved so that they may be identi¬ 
fied. A case or two may here be mentioned, 
to show the importance of examining the 
ground in order to ascertain the facts. Mr. 
Jeffries was murdered at Walthamstow, in 
England, in 1751, by his niece and servant. 
The perpetrators were suspected from the 
single circumstance that the dew on the 
ground surrounding the house had not been 
disturbed on the morning of the murder. 
Mr. Taylor, of Hornsey, was murdered in 
December, 1818, and his body thrown into 
the river. It was evident lie had not gone 
into the river willingly, as the hands were 
found clenched and contained grass, which, 
in the struggle, he had torn from the bank. 
The marks of footsteps, particularly in the 
snow, have been found, not unfrequently, to 
correspond with the shoes or feet of sus¬ 
pected persons, and led to their detection. 
Paris, Med. Jur. vol. iii. p. 38, 41. 

6. In the survey of the body the follow¬ 
ing rules should be observed : 1. It should 
be as thoroughly examined as possible 
without changing its position or that of any 
of the limbs; this is particularly desirable 
when, from appearances, the death has been 
caused by a wound, because by moving it, 
the altitude of the extremities may be 
altered, or the state of a fracture or luxa¬ 
tion changed ; for the internal parts vary in 
their position with one another, according 
to the general position of the body. When 
it is requisite to remove it, it should be done 
with great caution. 2. The clothes should 
be removed, as far as necessary, and it 
should be noted what compresses or band¬ 
ages (if any) are applied to particular parts, 
and to what extent. 3. The color of the 
skin, the temperature of the body, the 
rigidity or flexibility of the extremities, the 
state of the eyes, and of the sphincter mus¬ 
cles, noting at the same time whatever 
swellings, ecchymosis, or livid, black, or 
yellow spots, wounds, ulcer, contusion, 
fracture, or luxation may be present. The 
fluids from the nose, mouth, ears, sexual 
organs, &c., should be examined ; and, when 
the deceased is a female, it may be proper 
to examine the sexual organs with care, in 
order to ascertain whether before death she 
was ravished or not. 1 Briand, Med. Beg. 
2eme partie, ch. 1, art. 3, n. 5, p. 318. 
4. The clothes of the deceased should be 
carefully examined, and if parts are torn or 
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defaced, this fact should be noted. A list 
should also be made of the articles found 
on the body, and of their state or condition, 
as whether the purse of the deceased had 
been opened ; whether he had any money, 
&c. 5. The state of the body as to decom¬ 

position should be particularly stated, as by 
this it may sometimes be ascertained when 
the death took place; experience proves 
that in general after the expiration of four¬ 
teen days after death, decomposition has so 
far advanced, that identity cannot be ascer¬ 
tained, excepting in some strongly developed 
peculiarity ; but in a drowned body, adipo- 
cire is not produced until five or six weeks 
after death : but this depends upon circum¬ 
stances, and varies according to climate, 
season, &c. It is exceedingly important, 
however, to keep this fact in view in some 
judicial inquiries relative to the time of 
death. 1 Chit. Med. Jur. 443. A memo¬ 
randum should be made of all the facts as 
they are ascertained; when possible, it 
should be made on the ground ; but when 
this cannot be done, as when chemical ex¬ 
periments are to be made, or the body is to be 
dissected, they should be made in the place 
where these operations are performed. 1 
Beck’s Med. Jur. 5 ; Dr. Gordon Smith, 
505; Ryan’s Med. Jur. 145; Dr. Male’s 
Elem. of Judicial and For. Med. 101; 3 
Paris & Fonbl. Med. Jur. 23 to 25 ; Vilanova 
Y Manes, Materia Criminal Forense, Obs. 
11, cap. 7, n. 7; Trebuchet, Medecine 
Legale, 12, et seq.; 1 Briand, Med. Leg. 
2eme partie, ch. 1, art. 5. Yide article 
Circumstances . 

7. —§ 2. In examining the law as to the 
effect which death has upon the rights of 
others, it will be proper to consider, 1. What 
is the presumption of life or death. 2. The 
effects of a man’s death. 

8. —1. It is a general rule, that persons 
who are proved to have been living, will be 
presumed to be alive till the contrary is 
proved : and when the issue is upon the 
death of a person, the proof of the fact lies 
upon the party who asserts the death. 2 
East, 312 ; 2 Rolle’s R. 461. But when 
a person has been absent for a long time, 
unheard from, the law will presume him to 
be dead. It has been adjudged, that after 
twenty-seven years; 3 Bro. C. C. 510; twenty 
years, in another case; sixteen years; 5 
Yes. 458; fourteen years; 3 Serg. & Rawle, 
390 ; twelve years; 18 John. R. 141; seven 
years; 6 East, 80, 85 ; and even five years; 
Find’s R. 419 ; the presumption of death ! 


arises. It seems that even seven years hai 
been agreed as the time when death may in 
general be presumed. 1 Phil. Ev. 159. 
See 24 Wend. R. 221; 4 Wliart. R. 173. 
By the civil law, if any woman marry again 
without certain intelligence of the death of 
her husband, how longsoevcr otherwise her 
husband be absent from her, both she and 
he v T ho married her shall be punished as 
adulterers. Authcntics, 8th Coll.; Ridley’s 
View of the Civ. and Ecc. Law, 82. 

9. The survivorship of two or more is 
to be proved by facts, and not by any set¬ 
tled legal rule, or prescribed presumption. 
5 B. & Adolp. 91: 27 E. C. L. R. 45; 
Cro. Eliz. 503 ; Bac. Ab. Execution, D; 2 
Philliin. 261 ; 1 Mer. R. 308 ; 3 Hagg. 
Eccl. 11. 748. But see 1 Yo. & Coll. N. 
C. 121; 1 Curt. R. 405, 406, 429. In the 
following cases, no presumption of survivor¬ 
ship was held to arise ; where tw r o men, the 
father and son, w r cre hanged about the same 
time, and one was seen to struggle a little 
longer than the other; Cro. Eliz. 503; in 
the case of General Stanwix, who perished 
at sea in the same vessel with bis daughter; 

1 Bl. R. 610 ; and in the case of Taylor 
and bis 1 wife, who also perished by being 
wrecked at sea with her, to whom he had 
bequeathed the principal part of his fortune. 

2 Phillim. R. 261 ; S. C. 1 Eng. Eccl. R. 
250. Yide Fearne on Rem. iv.; Poth. Obi. 
by Evans, vol. ii., p. 345 ; 1 Beck’s Med. 
Jur. 487 to 502. The Code Civil of Fance 
has provided for most, perhaps all possible 
cases, art. 720, 721 and 722. The provi¬ 
sions have been transcribed in the Civil 
Code of Louisiana, in these words : 

10. —Art. 930. If several persons re¬ 
spectively entitled to inherit from one an¬ 
other, happen to perish in the same event, 
such as a wreck, a battle, or a conflagration, 
without any possibility of ascertaining who 
died first, the presumption of survivorship is 
determined by the circumstances of the 
fact. 

11. —Art. 931. In defect of the circum¬ 
stances of the fact, the determination must 
be guided by the probabilities resulting 
from the strength, age, and difference of sex, 
according'to the following rules. 

12. —Art. 932. If those who have 
perished together were under the age of 
fifteen years, the eldest shall be presumed 
to have survived. If both were of the age 
of sixty years, the youngest shall be pre¬ 
sumed to have survived. If some were 
under fifteen years, and some above sixty, 
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the first shall be presumed to have sur- sites. Either it is, according to one hypo- 
vived. thesis, the intended termination of the au- 

13. —Art. 933. If those who perished thority ; or, according to the other, the 
together, wore above the age of fifteen years, cessation of that will, the existence of which 
and under sixty, the male must be presumed is requisite to the existence of the attor- 
to have survived, where there was an ney’s power; while on either supposition, 
equality of age, or a difference of less than the event is, or is supposed to be, notorious, 
one year. If they were of the same sex, the But exceptions are admitted where the 
presumption of survivorship, by which the death is unknown, and the authority, in the 
succession becomes open in the order of meanwhile, is in action, and relied on. 3 T. 
nature, must be admitted : thus the younger R. 215; Poth. Ob. n. 448. 

must be presumed to have, survived the 17.—2d. In general, when the tort feasor 

elder. or the party who has received the injury 

14. —*2. The death of a man, as to its dies, the action for the recovery of the 

effects upon others, may be considered with j damages dies with him; but when the de¬ 
regard, 1. To his contracts. 2. Torts com- • ceased might have waived the tort, and 
mitted by or against him. 3. The disposi- ! maintained assumpsit against the defendant, 
tion of his estate ; and, 4. To the liability his personal representative may do the same 
or discharge of his bail. ' thing. See the article Actio personalis 

15. —1st. The contracts of a deceased moritur cum persona , where this subject is 
person are in general not affected by his more fully examined. When a person ac- 
death, and his executors or administrators cused and guilty of crime dies before trial, 
are required to fulfil his engagements, and no proceedings can be had against his re¬ 
may enforce those in his favor. But to this presentatives or his estate. 

general rule there are some exceptions;; 18.—3d. By the death of a person seised 

some contracts are either by the terms em- of real estate, or possessed of personal pro- 
ployed in making them, or by implication 1 perty at the time of his death ; his property 
of law, to continue only during the life of; vests when he has made his will, as he has 
the contracting party. Among these may directed by that instrument; but when he 
be mentioned the following cases: 1. The dies intestate, his real estate vests in his 
contract of marriage. 2. The partnership heirs at law by descent, and his personal 
of individuals. The contract of partnership property, whether in possession or in action, 
is dissolved by death, unless otherwise pro- j belongs to his executors or administrators, 
vided for. Indeed the partnership will be j 19.—4th. The death of a defendant dis- 
dissolved by the death of one or more of j charges the special hail. Tidd, Pr. 243 ; 
the partners, and its effects upon the other j but when he dies after the return of the 
partners or third persons will be the same, ca, sa ., and before it is filed, the bail are 
whether they have notice of the death or fixed. 6 T. R. 284; 5 Binn. R. 332, 338; 
otherwise. 3 Mer. R. 593 ; Story, Partn. 2 Mass. R. 485 ; 1 N. H. Rep. 172 ; 12 
§ 319, 336,343 ; Colly. Partn. 71 ; 2 Bell’s Wheat. 604 ; 4 John. R. 407 ; 3 M‘Cord, 
Cora. 639, 5th ed.; 3 Kent, Com. 56, 4th R. 49 ; 4 Pick. R. 120; 4 N. H. Rep. 29. 
ed.: Clow, Partn. 351; 1 Molloy, R. 465; 20. Death is also divided into natural 

15 Ves. 218 ; S. C. 2 Russ. R. 325. 3. Con- and civil. 

tracts which are altogether personal; as, for 21. Natural death is the cessation of 
example, where the deceased had agreed to life. 

accompany the other party to the contract, 22. Civil death is the state of a person 
on a journey, or to serve another ; Poth. Ob. who, though possessing natural life, has lost 
P. 3, c. 7, a, 3, § 2 and 3 ; or to 'instruct all his civil rights, and, as to them, is con- 
an apprentice. Bac. Ab. Executor, P; 1 sidered as dead. A person convicted and 
Burn’s Just. 82, 3 ; Hamm, on Part. 157; attainted of felony, and sentenced to the 
1 Rawle’s R. 61. state prison for life, is, in the state of New 

16. The death of either a constituent York, in consequence of the act of 29th of 
or of an attorney puts an end to the power March, 1799, and by virtue of the convio 
of attorney. To recall such power two tion and sentence of imprisonment for life, 
things are necessary ; 1st. The will or inten- to be considered as civilly dead. 6 Johns, 
tion to recall; and, 2d. Special notice or C. R. 118 ; 4 Johns. C. R. 228, 260; Laws 
general authority. Death is a sufficient of N. Y. Sess. 24, ch. 49, s. 29, 30, 31 • 
recall of such power, answering both requi- 1 N. R. L. 157, 164; Co. Litt. 130, a ’ 
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3 Inst. 215; 1 Bl. Com. 132, 133 ; 4 Bl. 
Com. 332 ; 4 Yin. Ab. 152. See Code Civ. 
art. 22 a 25; 1 Toull. n. 280 and p. 254, 
5, note: also, pp. 243-5, n. 272; 1 Malle- 
ville’s Discussion of the Code Civil, 45, 
49, 51, 57. Biret, Voeab. au mot Effigie. 

23. Death of a partner . The following 
effects follow the death of a partner, 
namely : 1. The partnership is dissolved, 
unless otherwise provided for by the articles 
of partnership. Gow’s Partn. 429. 2. The 
representatives of the deceased partner be¬ 
come tenants in common with the survivor 
in all partnership effects in possession. 
3. Choses in action so far survive that the 
right to reduce them into possession vests 
exclusively in the survivor. 4. When re¬ 
covered, the representatives of the deceased 
partner have, in equity, the same right of 
sharing and participating in them that their 
testator or intestate would have had had he 
been living. 5. It is the duty and the right 
of the surviving partner to settle the affairs 
of the firm, for which he is not allowed any 
compensation. 6. The surviving partner is 
alone to be sued at law for debts of the 
firm, yet recourse can be had in equity 
against the assets of the deceased debtor. 
Gow’s Partn. 460. Vide Capital Crime ; 
Dissolution; Firm; Partners; Partnership: 
Punishment. See, generally, Bouv. Inst. 
Index, h. t. 

Death bed, Scotch law . The incapacity 
to exercise the power of disposing of one’s 
property after being attacked with a mortal 
disease. 

2. It commences with the beginning of 
such disease. 

3. There are two exceptions to this 
general rule, namely: 1. If he survive for 
sixty days after the act; or, 2. If he go to 
kirk or market unattended. He is then 
said to be in legitima potestate, or in liege 
poustie. 1 Bell’s Com. 84, 85. 

Death bed or dying declarations. 
In cases of homicide, those which are made 
in extremis , when the person making them 
is conscious of his danger and has given 
up all hopes of recovery, charging some 
other person or persons with the murder. 
See 1 Phil. Ev. 200 ; Stark. Ev. part 4, p. 
458; 15 Johns. R. 288; 1 Hawk’s R. 442; 
2 Hawk’s R. 31; McNally’s Ev. 174; 
Swift’s Ev. 124. 

2. These declarations, contrary to the 
general rule that hearsay is not evidence, 
are constantly received. The principle of 
this exception is founded partly on the situ¬ 


ation of the dying person, which is consid¬ 
ered to be as powerful over his conscience 
as the obligation of an oath, and partly nn 
the supposed absence of interest on the 
verge of the next world, which dispenses 
with -a necessity of a cross-examination. 
But before such declarations can be ad¬ 
mitted in evidence against a prisoner, it 
must be satisfactorily proved, that the de¬ 
ceased at the time of making them was con¬ 
scious of his danger and had given up all 
hopes of recovery. 1 Phil. Ev. 215, 216 ; 
Stark. Ev. part 4, p. 460. 

3. They are admissible, as such, only 
in cases of homicide, where the death of 
the deceased is the subject of the charge, 
and the circumstances of the death are the 
subject of the dying declarations. 2 B. 
& C. 605 ; 15 John. 286: 4 C. & P. 233. 
Vide. 2 M. & Rob. 53. 

4. The declarant must not have been 
incapable of a religious sense of account¬ 
ability to his Maker ; for, if it appears that 
such religious sense was wanting, whether 
it arose from infidelity, imbecility or tender 
age, the declarations are alike inadmissible. 
1 Greenl. Ev. § 157 ; 1. Phil. Ev. 289 ; 
Phil. & Am. Ev. 296; 2 Russ, on Cr. 688. 

See, in general, Bac. Abr. Evidence, K; 
Addis. R. 332; East’s P. C. 354, 356 ; 1 
Stark. C. 522: 2 Hayw. R. 31: 1 Hawk’s 
R. 442; Swift’s Ev. 124; Pothier, by 
Evans, vol. 2, p. 293; Anth. N. P. 176. 
and note a; Str. 500. 

Death’s part, English law . That por¬ 
tion of the personal estate of a deceased 
man which remained after his wife and chil¬ 
dren had received their reasonable parts 
from his estate; which was, if he had both 
a wife and child or children, one-third part: 
if a wife and no child, or a child or chil¬ 
dren and no wife, one-half; if neither wife 
nor child, he had the whole to dispose of 
by his last will and testament; and if he 
made no will, the same was to go to his ad¬ 
ministrator. And within the city of Lon¬ 
don, and throughout the province of York, 
in case of intestacy, the wife and children 
were till lately entitled to their reasonable 
parts, and the residue only was distribu¬ 
table by the statute of distribution ; but by 
the 11 G. I. c. 18, s. 17, 18, the power of 
devising was thrown generally open. Burn’s 
L. Diet. See this Diet. tit. Legitime , and 
Lex Falcidia. 

DEBATE, legislation , practice . A con¬ 
testation between two or more persons, in 
whioh they take different sides of a ques 
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tion, and maintain them, respectively, by 
facts and arguments; or it is a discussion, 
in writing, of some contested point. 

2. The debate should be conducted with 
fairness, candor and decorum, and sup¬ 
ported by facts and arguments founded in 
reason : when, in addition, it is ornamented 

y learning, and decorated by the powers 
of rhetoric, it becomes eloquent and per¬ 
suasive. It is essential that the power of 
debate should be free, in order to an ener¬ 
getic discharge of his duty by the debator. 

3. The Constitution of the United States, 
art. 1, s. 6, provides, that for any speech 
or dehate, in either house, the senators and 
representatives shall not be questioned in 
anv other place. 

‘4. It is a rule of the common law, that 
counsel may, in the discharge of professional 
duty, use strong epithets, however deroga¬ 
tory to the character of the opponent, or his 
attorney, or other agent or witness, in com¬ 
menting on the facts of the case, if perti¬ 
nent to the cause, and stated in his instruc¬ 
tions, without any liability to any action for 
the supposed slander, whether the thing 
stated were true or false. 1 B. & Aid. 232; 
3 Dow’s R. 273, 277, 279 ; 7 Bing. R. 459 ; 
S. C. 20 E. C. L. R. 198. Respectable and 
sensible counsel,however, will always refrain 
from the indulgence of any unjust severity, 
both on their own personal account, and 
because browbeating a witness, or other 
person, will injuriously affect their case in 
the eyes of a respectable court and jury. 
3 Chit. Pr. 887, 8. 

DEBENTURE. A certificate given, in 
pursuance of law, by the collector of a port 
of entry, for a certain sum, due by the 
United States, payable at a time therein 
mentioned, to an importer for drawback of 
duties on merchandise imported and ex¬ 
ported by him, provided the duties arising 
on the importation of the said merchandise 
shall have been discharged prior to the time 
aforesaid. Vide Act of Congress of March 
2, 1799, s. 80 ; Encyclopedic, b. t.; Dane’s 
Ah. Index, h. t. 

DEBET ET DETINET, pleasing. He 
owes and detains. In an action of debt, 
the form of the writ is either in the debet 
and detinet ,—that is, it states that the de¬ 
fendant owes and unjustly detains the debt 
or thing in question,—it is so brought be¬ 
tween the original contracting parties ; or, 
it Is in the detinet only; that is, that the 
defendant unjustly detains from the plaintiff 
the debt or thing for which the action is 


brought; this is the form in an action by 
an executor, because the debt or duty is 
not due to him, but it is unjustly detained 
from him. 1 Saund. 1. 

2. There is one case in which the writ 
must be in the detinet between the con¬ 
tracting parties. This is when the action is 
instituted for the recovery of goods, as a 
horse, a ship, and the like, the writ must 
be in the detinet , for it cannot be said a 
man owes another a horse, or a ship, but 
only that he detains them from him. 3 Bl. 
Com. 153, 4; 11 Vin. Ab. 321; Bac. Ab. 
Debt, F; 1 Lilly’s Reg. 543 ; Dane’s Ab. 
h. t. 

DEBIT, accounts , commerce . A term 
used in book-keeping, to express the left- 
hand page of the ledger, to which are car¬ 
ried all the articles supplied or paid on the 
subject of an account, or that are charged 
to that account. It also signifies the balance 
of an account. 

DEBITUM IN PRjESENTI, SOL- 
VENDUM IN FUTURO. A debt due at 
present, to be paid in future. There is a 
difference between a debt payable now and 
one payable at a future time. On the for¬ 
mer an action may be brought, on the latter 
no action lies until it becomes due. See 
Due; Owing; and 13 Pet. 494; 11 Mass. 
493. 

DEBT, contracts . A sum of money due 
by certain and express agreement. 3 Bl. 
Com. 154. In a less technical sense, as in 
the u act to regulate arbitrations and pro¬ 
ceedings in courts of justice” of Pennsyl¬ 
vania, passed the 21st of March, 1806, s. 5, 
it means any claim for money. In a still 
more enlarged sense, it denotes any kind 
of a just demand; as, the debts of a bank¬ 
rupt. 4 S. & R. 506. 

2. Debts arise or are proved by matter 
of record, as judgment debts; by bonds or 
specialties; and by simple contracts, where 
the quantity is fixed and specific, and does 
not depend upon any future valuation to 
settle it. 3 Bl. Com. 154 ; 2 Hill. R. 220. 

3. According to the civilians, debts are 
divided into active and passive . By the 
former is meant what is due to us, by the 
latter, what we owe. By liquid debt, they 
understand one, the payment of which may 
be immediately enforced, and not one which 
is due at a future time, or is subject to a 
condition; by hypothecary debt is meant, 
one which is a lien over an estate; and a 
doubtful debt , is one the payment of which 
is uncertain. Clef des Lois Rom. h. t. 
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4. Debts are discharged in various ways, 
but principally by payment. See Accord 
and Satisfaction; Bankruptcy ; Confusion; 
Compensation ; Delegation ; Defeasance; 
Discharge of a contract; Extinction; Ex¬ 
tinguishment; Former recovery; Lapse of 
time; Novation; Payment; Release; Rescis¬ 
sion: Set o*T. 

' iAi 

5. In payment of debts, some are to be 
paid before others, in cases of insolvent 
estates ; first, in consequence of the charac¬ 
ter of the creditor, as debts due to the Uni¬ 
ted States are generally to be first paid; 
and secondly, in consequence of the nature 
of the debt, as funeral expenses and ser¬ 
vants’ wages, which are generally paid in 
preference to other debts. See Preference; 
Privilege; Priority. 

Debt, remedies . The name of an action 
used for the recovery of a debt eo nomine 
and in numero ; though damages are gene¬ 
rally awarded for the detention of the debt; 
these are, however, in most instances, 
merely nominal. 1 H. Bl. 550; Bull. N. 
P. 167 ; Cowp. 588. 

2. The subject will be considered with 
reference, 1. To the kind of claim or 
obligation on which this action may be 
maintained. 2. The form of the declara¬ 
tion. 3. The plea. 4. The judgment. 

3. —§ 1. Debt is a more extensive re¬ 
medy for the recovery of money than as¬ 
sumpsit or covenant, for it lies to recover 
money due upon legal liabilities, as for 
money lent, paid, had and received, due on 
an account stated; Com. Dig. Dett, A ; for 
work and labor, or for the price of goods, 
and a quantum valebant thereon ; Com. 
Dig. Dett, B ; Holt, 206; or upon simple 
contracts, express or implied, whether ver¬ 
bal or written, or upon contracts under seal, 
or of record, or by a common informer, 
whenever the demand for a sum is certain, 
or is capable of being reduced to certainty. 
Bull. N. P. 167. It also lies to recover 
money due on any specialty or contract 
under seal to pay money. Str. 1080; Com. 
Dig. Dett, A 4 ; IT. R. 40. This action 
lies on a record, or upon a judgment of a 
court of record; Gilb. Debt, 391; Salk. 
109 ; 17 S. & R. 1; or upon a foreign 
judgment. 3 Shepl. 167; 3 Brev. 395. 
Debt is a frequent remedy on statutes, 
cither at the suit of the party grieved, or 
of a common informer. Com. Dig. Action 
or Statute, E: Bac. Ab. Debt, A. See, 
generally, Bouv. Inst. Index, h. t.; Com. 
Dig. h. + • Dane’s Ab. h. t ., Yin. Ab h. t.; 


Chit. PI. 100 to 109; Selw. N. P. 553 to 
682; Leigh’s N. P. Index, h. t. Debt also 
lies in the detinet , for goods ; which action 
differs from detinue, because it is not essen¬ 
tial in this action, as in detinue, that the 
property in any specific goods should bo 
vested in the plaintiff, at the time the action 
is brought; Dy. 24 b ; and debt in the debet 
and detinet may be maintained on an instru¬ 
ment by which the defendant is bound to 
pay a sum of money lent, which might have 
been discharged, on or before the day of 
payment, in articles of merchandise. 4 
Yerg. R. 171; see Com. Dig. Dett, A 5 ; 
Bac. Ab. Debt, F ; 3 Woodd. 103, 4 ; 1 
Dali. R. 458. 

4. —§ 2. When the action is on a simple 
contract, the declaration must show the 
consideration of the contract, precisely as 
in assumpsit; and it should state either a 
legal liability or an express agreement, 
though not a promise to pay the debt. 2 
T. R. 28, 30. When the action is founded 
on a specialty or record , no consideration 
need be shown, unless the performance of 
the consideration constitutes a condition 
precedent, when performance of such con¬ 
sideration must be averred. When the 
action is founded on a deed, it must be de¬ 
clared upon, except in the case of debt for 
rent. 1 New R. 104. 

5. —§ 3. The plea to an action of debt is 
either general or special. 1. The plea of 
general issue to debt on simple contracts, 
or on statutes, or when the deed is only 
matter of inducement, is nil debet . See Nil 
debet . Iu general, when the action is on a 
specialty, the plea denying the existence of 
the contract is non est factum; 2 Ld. Rayra. 
1500 : to debt on record, nul tiel record. 
16 John. 55. Other matters must, in gene¬ 
ral, be pleaded specially. 

(3,—^ 4. For the form of the judgment , 
see Judgment in debt . Vide Remedy. 

DEBTEE. One to whom a debt is due; 
a creditor; as, debtee executor. 3 Bl. 
Com. 18. 

DEBTOR, contracts . One who owes a 
debt; he who may be constrained to pay 
what lie owes. 

2. A debtor is bound to pay his debt 
personally, and all the estate he possesses 
or may acquire, i^ also liable for his debt. 

3. Debtors are joint or several ; joint, 
when they all equally owe the debt in solido; 
in this case if a suit should be necessary to 
recover the debt, all the debtors must be 
sued together; or, when some are dead, the 
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survivors must bo sued, but each is bound 
for the whole debt, having a right to con¬ 
tribution from the others ; they are several, 
when each promises severally to pay the ( 
whole debt ; and obligations are generally 
binding on both or all debtors jointly and 
severally. When they are severally bound 
each may be sued separately, and on the 
payment of debt bv one, the others will be 
bound to contribution, where all had parti- 
cipated in the money or property, which was 
the cause of the debt. 

4. Debtors arc also principal and surety; 
the principal debtor i9 bound as between 
him and his surety to pay the whole debt; 
and if the surety pay it, he will be entitled 
to recover against the principal. Vide 
Bouv. Inst. Index, h. t.; Vin. Ab. Creditor 
and Debtor; Id. Debt; 8 Com. Dig. 288 ; 
Dig. 50,10,108 ; Id. 50,10,178, 3 ; Toull. 
liv. 2, n. 250. 

DECAPITATION, punishment . The 
punishment of putting a person to death by 
taking off his head. 

DECEDENT. In the acts of descent 
and distribution in Pennsylvania, this word 
is frequently used for a deceased person, 
testate or intestate. 

DECEIT, tort . A fraudulent misrepre¬ 
sentation or contrivance, by which one man 
deceives another, who has no means of de¬ 
tecting the fraud, to the injury and damage 
of the latter. 

2. Fraud, or the intention to deceive, 
is the very essence of this injury, for if the 
party misrepresenting was himself mistaken, 
no blame can attach to him. The repre¬ 
sentation must be made malo animo , but 
whether or not the party is himself to gain 
by it, is wholly immaterial. 

3. Deeeit may not only be by asserting 
a falsehood deliberately to the injury of 
another; as, that Paul is in flourishing cir¬ 
cumstances, whereas he is in truth insolvent; 
that Peter is an honest mao, when he knew 
him to be a rogue; that property, real or 
personal, possesses certain qualities, or be¬ 
longs to the vendor, whereas he knew these 
things to be false; but by any act or de¬ 
meanor which would naturally impress the 
mind of a careful man with a mistaken be¬ 
lief. 

4. Therefore, if one whose manufactures 
are of a superior quality, distinguishes them 
by a particular mark, which facts are known 
to Peter, and Paul counterfeits this work, 
and affixes them to articles of the same de¬ 
scription, but not made by such person, and 


sells them to Peter as goods of tuch manu¬ 
facture, this is a deceit. 

5. Again, the.vendor having a know¬ 
ledge of a defect in a commodity which 
cannot be obvious to the buyer, does not 
disclose it, or, if apparent, uses an artifice 
and conceals it, he has been guilty of a 
fraudulent misrepresentation ; for there is 
an implied condition in every contract that 
the parties to it act upon equal terms, and 
the seller is presumed to have assured or 
represented to the vendee that lie is not 
aware of any secret deficiencies by which 
the commodity is impaired, and that he has 
no advantage which himself docs not pos¬ 
sess. 

6. But in all these cases the party injured 
must have no means of detecting the fraud, 
for if he has such means, his ignorance will 
not avail him ; in that case he becomes the 
willing dupe of the other’s artifice, and vo¬ 
lenti non Jit injuria . For example, if a 
horse is sold wanting an eye, and the de¬ 
fect is visible to a common observer, the 
purchaser cannot be said to be deceived, 
for by inspection be might discover it; but 
if the blindness is only discoverable by 
one experienced in such diseases, and the 
vendee is an inexperienced person, it is 
a deceit, provided the seller knew of the 
defect. 

7. The remedy for a deceit, unless the 
right of action has been suspended or dis¬ 
charged, is by an action of trespass on the 
case. The old writ of deceit was brought 
for acknowledging a fine, or the like, in 
another name, and this being a perversion 
of law to an evil purpose, and a high con¬ 
tempt, the act was laid contra pacem , and a 
fine imposed upon the offender. See Bro. 
Abr. Disceit; Vin Abr. Diseeit. 

8. When two or more persons unite in 
a deceit upon another, they may be indicted 
for a conspiracy, (q. v.) Vide, generally, 

2 Bouv. Inst. n. 2321—29 ; Skin. 119 ; Sid. 
375; 3 T. E. 52-65; 1 Lev. 247; 1 
Strange, 583; 1 lloll. Abr. 106 ; 7 Barr, 
Rep. 296 ; 11 Serg. & R. 309, 310 ; Com. 
Dig. Action upon the case for a deceit; 
Chancery, 3 F 1 and 2 ; 3 M 1; 3 N 1 ; 4 
D3; 4 H 4; 4L1; 402; Covin ; 
Justices of the Peace, B 30 ; Pleader, 2 
II; 1 Vin. Ab. 560; 8 Vin. Ab. 490; 
Doct. PL 51; Dane’s Ab. Index, h. t.; 1 
Chit. Pr. 832 ; Ham. N. P. c. 2, s. 4; 
Ayl. Pand. 99 ; 2 Day, 531; 12 Mass. 20; 

3 Johns. 269; 6 Johns. 181 ; 2 Day, 205. 
381: 4 Yeates, 522; 18 John. 395 : 8 



882 


DEC 


DEC 


John. 23; 4 Bibb, 91; 1 N. & M. 197. 
Vide, also, articles Equality; Fraud; Lie . 

TO DECEIVE. To induce another, 
either by words or actions, to take that for 
true which is not so. Wolff, Inst. Nat. § 
356. 

DECEM TALES, practice. In the 
English law this is a writ which gives to 
the sheriff apponere decern tales: i. e. to ap¬ 
point ten such men for the supply of jury¬ 
men, when a sufficient number do not ap¬ 
pear to make up a full jury. 

DECENNARY, Eng. law . A town or 
tithing, consisting originally of ten families 
of freeholders. Ten tithings composed a 
hundred. 1 Bl. Com. 114. 

DECIES TANTUM, Eng. law. The 
name of an obsolete writ which formerly lay 
against a juror who had taken money for 
giving his verdict; called so, because it was 
sued out to recover from him ten times as 


much as he took. 

DECIMATION. The punishment of 
every tenth soldier by lot, was, among the 
Romans, called decimation. 

DECIME. A French coin, of the value 
of a tenth part of a franc, or nearly two 
cents. 

DECISION, practice. A judgment given 
by a competent tribunal. The French law¬ 
yers call the opinions which they give on 
questions propounded to them, decisions. 
Vide Inst. 1, 2, 8 ; Dig. 1, 2, 2. 

DECLARANT. One who makes a de¬ 
claration. Vide Declarations.' 

DECLARATION, pleading. A decla¬ 
ration is a specification, in a methodical and 
logical form, of the circumstances which 
constitute the plaintiff’s cause of action. 1 
Chit. PI. 248; Co. Litt. 17, a, 303, a; 
Bac. Abr. Pleas, B ; Com. Dig. Pleader, 
C 7 ; Lawcs on PI. 35; Steph. PI. 36 ; 6 
Serg. & Rawle, 28. In real actions, it is 
most properly called the count; in a per¬ 
sonal one, the declaration. Steph. PI. 36 ; 
Poet. PI. 83; Lawes, Plead. 33 ; sec F. N. 
B. 16, a, 60, d. The latter, however, is 
now the general term; being that com¬ 
monly used when referring to real and per¬ 
sonal actions without distinction. 3 Bouv. 
Inst. n. 2815. 

2. The declaration in an action at law 
answers to the bill in chancery, the libel of 
the civilians, and the allegation of the ec¬ 
clesiastical courts. 

3. It may be considered with reference, 
1st. To those general requisites or qualities 
which govern the whole declaration; and 


2d. To its form, particular parts, and re¬ 
quisites. 

4. —1. The general requisites or quali¬ 
ties of a declaration are, first , that it cor¬ 
respond with the process. But, according 
to the present practice of the courts, oyer 
of the writ cannot be craved; and a va¬ 
riance between the writ and declaration 
cannot be pleaded in abatement. 1 Saun. 
318, a. 

5. — Secondly. The second general re¬ 
quisite of a declaration is, that it contain a 
statement of all the facts necessary in point 
of law, to sustain the action, and no more. 
Co. Litt. 303, a; Plowd. 84, 122. See 
2 Mass. 363; Cowp. 682; 6 East, R. 
422; 5 T. R. 623; Vin. Ab. Declara¬ 
tions. 

6. — Thirdly . These circumstances must 

be stated with certainty and truth. The 
certainty necessary in a declaration is, to a 
certain intent in general, which should per¬ 
vade the whole declaration, and is particu¬ 
larly required in setting forth, 1st. The 
parties; it must be stated with certainty 
who arc the parties to the suit, and there¬ 
fore a declaration by or against “CD and 
Company,” not being a corporation, is in¬ 
sufficient. See Com. Dig. Pleader, C 18 ; 
1 Camp. R. 446 ; 1 T. R. 508 ; 3 Caines, 
R. 170. 2d. The time; in personal actions 

the declaration must, in general, state a 
time when every material or traversable 
fact happened ; and when a venue is neces¬ 
sary, time must also be mentioned. 5 T. 
R. 620 ; Com. Dig. Plead. C 19 ; Plowd. 
24 ; 14 East, R. 390. The precise time, 
however, is not material; 2 Dali. 346; 3 
Johns. R. 43; 13 Johns. R. 253; unless it 
constitute a material part of the contract 
declared upon, or where the date, &c., of a 
written contract or record, is averred; 4 T. 
R. 590; 10 Mod. 313; 2 Camp. R. 307, 8, 
n.; or, in ejectment, in which the demise 
must be stated to have been made after the 
title of the lessor of the plaintiff, and his 
right of entry, accrued. 2 East, R. 257 ; 

1 Johns. Cas. 283. 3d. The place. See 

Venue . 4th. Other circumstances necessary 
to maintain the action. 

7. —2. The parts and particular requi¬ 
sites of a declaration are, first , the title of 
the court and term. Soe 1 Chit. PI. 261, 
et eeq. 

8. — Secondly. The venue. Immediately 
after the title of the declaration follows the 
statement in the margin of the venue , or 
county in which the facts are alleged to 
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have occurred, and in which the cause is 
tried. See I enue. 

0.— Third!y. The commencement. What 
is termed the commencement of the declara¬ 
tion follows the venue in the margin, and 
precedes the more circumstantial statement 
of the cause of action. It contains a state¬ 
ment, 1st. Of the names of the parties to 
the suit, and if they sue or be sued in an¬ 
other right, or in a political capacity, (as 
executors, assignees, qui tam , &c.) of the 
character or right in respect of which they 
are parties to the suit. 2d. Of the mode in 
which the defendant has been brought into 
court; and, 3d. A brief recital of the form 
of action to be proceeded in. 1 Saund. 318, 
n. 3: Id. Ill, 112 ; 6 T. R. 130. 

10. — Fourthly. The statement of the cause 
of action , in which all the requisites of cer¬ 
tainty before mentioned must be observed, 
necessarily varies, according to the circum¬ 
stances of each particular case, and the form 
of action, whether in assumpsit, debt, cove¬ 
nant, detinue, case, trover, replevin or tres¬ 
pass. 

11. — Fifthly . The several counts . A 
declaration may consist of as many counts 
as the case requires, and the jury may as¬ 
sess entire or distinct damages on all the 
counts; 3 Wils. R. 185 ; 2 Bay, R. 200 ; 
and it is usual, particularly in actions of as¬ 
sumpsit, debt on simple contract, and ac¬ 
tions on the case, to set forth the plaintiff’s 
cause of action in various shapes in different 
counts, so that if the plaintiff fail in proof 
of one count, he may succeed in another. 3 
Bl. Com. 295. 

12. — Sixthly . The conclusion . In per¬ 
sonal and mixed actions the declaration 
should conclude to the damage of the plain¬ 
tiff; Com. Dig. Pleader, C 84 ; 10 Co. 116, 
b. 117, a.; unless in scire faciei and in 
penal actions at the suit of a common in¬ 
former. 

13. — Seventhly . The profert and pledges . 
In an action at the suit of an executor or 
administrator, immediately after the conclu¬ 
sion to the damages, &c., and before the 
pledges, a profert of the letters testamentary 
or letters of administration should be made. 
Bac. Abr. Executor, C ; Dougl. 5, in notes. 
At the end of the declaration, it is usual to 
add the plaintiff’s common pledges to pro¬ 
secute, John Doe and Richard Roe. 

14. A declaration may be general or 
special; for example, in debt or bond, a de¬ 
claration counting on the penal part only, 
is general; when it sets out both the penalty 


and the condition, and assigns the breach, 
it is special . Gould on PL c. 4, § 50. 

See, generally, Bouv. Inst. Index, h. t.; 

1 Chit. PL 248 to 402 ; Lawes, Pl. Index, 
h. t.; Arch. Civ. Pl. Index, h. t.; Steph. 
PL h. t.; Grah. Pr.' h. t.; Com. Dig. Plea¬ 
der, h. t.; Dane’s Ab. h. t.; United States 
Dig. Pleadings ii. 

Declaration of independence. This 
is a state paper issued by the congress of 
the United States of America, in the name 
and by the authority of the people, on the 
fourth day of July, 1776, wherein are set 
forth: 

2. —1. Certain natural and unalienable 
rights of man; the uses and purposes of 
governments ; the right of the people to in¬ 
stitute or to abolish them ; the sufferings of t 
the colonies, and their right to withdraw 
from the tyranny of the king of Great 
Britain. 

3. —2. The various acts of tyranny of the 
British king. 

4. —3. The petitions for redress of these 
injuries, and the refusal to redress them ; 
the recital of an appeal to the people of 
Great Britain, and of their being deaf to the 
voice of justice and consanguinity. 

5. —4. An appeal to the Supreme Judge 
of the world for the rectitude of the inten¬ 
tions of the representatives. 

6. —5. A declaration that the United 
Colonies are, and of right ought to be, free 
and independent states; that they are ab¬ 
solved from all allegiance to the British 
crown, and that all political connexion be¬ 
tween them and the state of Great Britain, 
is and ought to be dissolved. 

7. —6. A pledge by the representatives 
to each other of their lives, their fortunes, 
and their sacred honor. 

8. The effect of this declaration was the 
establishment of the government of the 
United States as free and independent, and 
thenceforth the people of Great Britain have 
been held, as the rest of mankind, enemies 
in war, in peace friends. 

Declaration of intention. The act 
of an alien, who goes before a court of re¬ 
cord, and in a formal manner declares that 
it is, bona fide, his intention to become a 
citizen of the United States, and to renounce 
forever all allegiance and fidelity to any 
foreign prince, potentate, state, or sove¬ 
reignty, whereof he may at the time be a 
citizen or subject. Act of Congress of April 
14, 1802, s. 1. 

2 This declaration must, in usual casos, 


384 


DEC 


DEC 


be made at least three years before his ad¬ 
mission. Id. But there are numerous ex¬ 
ceptions to this rule. See Naturalization. 

Declaration of trust. The act bv 
which an individual acknowledges that a 
property, the title of which he holds, does 
in fact belong to another, for whose use he 
holds the same. The instrument in which 
the acknowledgment is made, is also called 
a declaration of trust; but such a declara¬ 
tion is not always in writing, though it is 
highly proper it should be so. Will, on 
Trust, 49, note y ; Sudg. on Pow. 200. See 
Merl. Hep. Declaration au profit d’un tiers. 

Declaration of war. An act of the 
national legislature, in which a state of war 
is declared to exist between the United 
States and some other nation. 

2. This power is vested in congress by 
the constitution, art. 1, s. 8. There is no 
form or ceremony necessary, except the 
passage of the act. A manifesto, stating the 
causes of the war, is usually published, but 
war exists as soon as the act takes effect. 
It was formerly usual to precede hostilities 
by a public declaration communicated to the 
enemy, and to send a herald to demand 
satisfaction. Potter, Antiquities of Greece, 
b. 3, c. 7 ; Dig. 49, 15, 24. But that is 
not the practice of modern times. 

3. In some countries, as England, the 
power of declaring war is vested in the king, 
but he has no power to raise men or money 
to carry it on, which renders the right 
almost nugatory. 

4. The public proclamation of the go¬ 
vernment of a state, by which it declares 
itself to be at war with a foreign power, 
which is named, and which forbids all and 
every one to aid or assist the common 
enemy, is also called a declaration of war. 

Declarations, evidence . The state¬ 
ments made by the parties to a transaction, 
in relation to the same. 

2. These declarations when proved are 
received in evidence, for the purpose of 
illustrating the peculiar character and cir¬ 
cumstances of the transaction. Declara¬ 
tions are admitted to be proved in a variety 
of cases. 

3. —1. In cases of rape, the fact that 
the woman made declarations in relation to 
it, soon after the assault took place, is evi¬ 
dence ; but the particulars of what she said 
cannot be heard. 2 Stark. N. P. C, 242 ; 

S. C. 3 E. C. L. R. 344. But it is to be 
observed that these declarations can be used 
only to corroborate her testimony, and can¬ 


not be received as independent evidence; 
where, therefore, the prosecutrix died, these 
declarations could not be received. 9 C. 
k P. 420; S. C. 38 Eng. C. L. R. 173; 
9 C. k P. 471; S. C. 38 E. C. L. R. 188. 

4. —2. When more than one person is 
concerned in the commission of a crime, as 
in cases of riots, conspiracies, and the like, 
the declarations of either of the parties, 
made while acting in the common design , 
are evidence against the whole ; but the 
declarations of one of the rioters or con¬ 
spirators, made after the accomplishment of 
their object , and when they no longer acted 
together, are evidence only against the 
party making them. 2 Stark. Ev. 235 ; 2 
Russ, on Cr. 572; Rose. Cr. Ev. 324; 1 
Breese, Rep* 269. 

5. In civil cases the declarations of an 
agent, made while acting for his principal, 
are admitted in evidence as explanatory of 
his acts; but his confessions after he has 
ceased to act, are not evidence. 4. S. & 
R. 321. 

6. —3. To prove a pedigree, the decla¬ 
rations of a deceased member of the family 
are admissible. Vide Hearsay , and the 
cases there cited. 

7. —4. The dying declarations of a man 
who has received a mortal injury, as to the 
fact itself, and the party by whom it was 
committed, are good evidence; but the 
party making them must be under a full 
consciousness of approaching death. The 
declarations of a boy between ten and eleven 
years of age, made under a consciousness 
of approaching death, were received in evi¬ 
dence on the trial of a person for killing 
him, as being declarations in articulo mortis. 

9 C. & P. 395; S. C. 38 E. C. L. R. 168. 
Evidence of such declarations is admissible 
only when the death of the deceased is the 
subject of the charge, and the circum¬ 
stances of the death the subject of the 
dying declarations. 2 B. & C. 605 ; S. C 
9 E. C. L. R. 196 ; 2 B. & C. 608 ; S. 0 
9 E, C. L. R. 198 ; 1 John. Rep. 159; 15 
John. R. 286; 7 John. R. 95. But see 
contra, 2 Oar. Law Repos. 102. Vide 
Death bed or Dying declarations; 3 Bouv. 
Inst. n. 3071. 

DECLARATORY. Something which 
explains, or ascertains what before was un¬ 
certain or doubtful; as a declaratory statute, 
which is one passed to put an end to a 
doubt as to what the law is, and which de¬ 
clares what it is, and what it h^s been. 1 
Bl. Com. 86. 
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TO DECLARE. To make known or 
publish. By the constitution of the United 
States, congress have power to declare 
war. In this sense the word declare, sig¬ 
nifies, not merely to make it known that 
war exists, but also to make war and to 
carry it on. 4 Dali. 37 ; 1 Story, Const. 
§ 4-8; Rawle on the Const. 109. In 
pleading, to declare, is the act of filing a 
declaration. 


DECOCTION, med. jurisp. The opera¬ 
tion of boiling certain ingredients in a fluid, 
for the purpose of extracting the parts 
soluble at that temperature. Decoction also 
means the product of this operation. 

2. In a case in which the indictment 
charged the prisoner with having adminis¬ 
tered to a woman a decoction of a certain 
shrub called savin, it appeared that the 
prisoner had administered an infusion (q. 
v.) and not a decoction; the prisoner’s 
counsel insisted that he was entitled to an 
acquittal, on the ground that the medicine 
was misdescribed, but it was held that in¬ 
fusion and decoction are ejusdem generis, 
and that the variance was immaterial. 3 
Camp. R. 74, 75. 

DECONFES, canon law in France. 
Formerly those persons who died without 
confession were so called; whether they 
refused to confess or whether they were 
criminals to whom the sacrament was re¬ 
fused. Droit Canon, par M. L’Abbe Andre. 
Dupin, Gloss, to LoiseFs Institutes, says, 
Le deconfes est celui qui meurt sans con¬ 
fession et sans testament car Pun n’alloit 
point sans Pautre. See Intestate. 

DECORUM. Proper behaviour; 
order. 

2. Decorum is requisite in public places, 
in order to permit all persons to enjoy their 
rights; for example, decorum is indispen¬ 
sable in church, to enable those assembled, 
to worship. If, therefore, a person were to 
disturb the congregation, it would be law¬ 
ful to put him out. The same might be 
done in case of a funeral. 1 Mod. 168 ; 1 
Lev. 196 ; 2 Kehl. 124. But a request to 
desist should be first made, unless, indeed, 
when the necessity of the ease would render 
such precaution impossible. In using force 
to restore order and decorum, care must be 
taken to use no more than is necessary; for 
any excess will render the party using it 
guilty of an assault and battery. Vide 
Battery . 

DECOY. A pond used for the breeding 
and maintenance of water-fowl. 11 Mod. 
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74, 130; S. C. 3 Salk. 9 ; Holt, 14; 11 
East, 571. 

DECREE, practice . The judgment or 
sentence of a court of equity. 

2. It is either interlocutory or final. 
The former is given on some plea or issue 
arising in the cause, which does not decide 
the main question ; the latter settles tho 
matter in dispute, and a final decree has 
the same effect as a judgment at law. 2 
Madd. Ch. 462 ; 1 Chan. Cas. 27 ; 2 Vorn. 
89; 4 Bro. P. C. 287. Vide 7 Vin. Ab. 
394; 7 Com. Dig. 445; 1 Supp. to Ves. 
Jr. 223 ; Bouv. Inst. Index, h. t. 

Decree, legislation . In some countries, 
as in France, some acts of the legislature, 
or of the sovereign, which have the force 
of law, are called decrees; as, the Berlin 
and Milan decrees. 

Decree arbitral, Scotch law . A de¬ 
cree made by arbitrators chosen by the 
parties; an award. 1 Bell’s Com. 643. 

Decree of registration, Scotch law . 
A proceeding by which the creditor has 
immediate execution; it is somewhat like a 
warrant of attorney to confess judgment. 1 
Bell’s Com. B. 1, c. 1, p. 4. 

DECRETAL ORDER. Chancery prac¬ 
tice . An order made by the court of 
chancery, upon a motion or petition, in the 
uature of a decree. 2 Dan. Ch. Pr. 637. 

Decretals, eccles . law . The decretals 
are canononical epistles, written by the pope 
alone, or by the pope and cardinals, at the 
instance or suit of some one or more per¬ 
sons, for the ordering and determining some 
matter in controversy, and have the au¬ 
thority of a law in themselves. 

2. The decretals were published in 
three volumes. The first volume was col¬ 
lected by Raymundus Barcinius, chaplain to 
Gregory IX., about the year 1231, and 
published by him to be read in schools, 
and used in the ecclesiastical courts. The 
second volume is the work of Boniface VIII. 
compiled about the year 1298, with addi¬ 
tions to and alterations of the ordinances 
of his predecessors. The third volume is 
called the Clementines, because made, by 
Clement V., and was published by him in 
the council of Vienna, about the year 1308. 
To these may be added the Extravagantcs 
of John XXII. and other bishops of Rome, 
which, relatively to the others, are oalled 
Novellas Constitutiones. Ridley’s View, 
&c., 99, 100; 1 Fournel, Hist, des Avocafa 
194^5. 

3. The false decretals were forged in 
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the names of the early bishops of Rome, 
and first appeared about a. d. 845-850. 
The author of them is not known. They 
arc mentioned in a letter written in the 
name of the council of Quierey, by Charles 
the Raid, to the bishops and lords of 
France. See Van Espen Fleury, Droit de 
Canon, by Andre. 

DEDI, conveyancing. I have given. 
This word amounts to a warranty in law, 
when it is in a deed; for example, if in a 
deed it be said, I have given, &c., to A B, 
this is a warranty to him and his heirs. 
Brooke, Abr. Guaranties, pi. 85. Yet the 
warranty wrought by this word is a special 
warranty, and extendeth to the heirs of the 
feoffee during the life of the donor only. 
Co. Litt. 384, b. Vide Concessi. 

DEDICATION. Solemn appropriation. 
It may be expressed or implied. 

2. An express dedication of property 
to public use is made by a direct appropria¬ 
tion of it to such use, and it will be en¬ 
forced. 2 Peters, It. 56G; G Hill, N. Y. 
Rep. 407. 

3. But a dedication of property to pub¬ 
lic or pious uses may be implied from the 
acts of the owner. A permission to the 
public for the space of eight or even six 
years, to use a street without bar or im¬ 
pediment, is evidence from which a dedica¬ 
tion to the public may be inferred. 2 Bouv. 
Inst. n. 1631 ; 11 East, R. 376 ; 12 Wheat. 
R. 585; 10 Pet. 662; 2 Watts, 23; 1 
Whart. 469 ; 3 Verm, 279 ; 6 Verm. 365 ; 
7 Ham. part 2, 135 ; 12 Wend. 172; 11 
Ala. R. 63, 81; 1 Spencer, 86; 8 Miss.R. 
448 ; 5 Watts & S. 141 ; Wright, 150; 6 
Hill, 407 ; 24 Pick. 71; 6 Pet. 431, 498 ; 
9 Port. 527; 3 Biug. 447 ; sed vide 5 
Taunt. R. 125. Vide Street, and the fol¬ 
lowing authorities: 3 Kent, Com. 450; 5 
Taunt. 125 ; 5 Barn. & Aid. 454: 4 Barn. 
& Aid. 447; Math. Pres. 333. As to 
what shall amount to a dedication of an in¬ 
vention to public use, see 1 Gallis. 482; 1 
Paine’s C. C. R. 345 ; 2. Pet. R. 1; 7 
Pet. R. 292; 4 Mason, R. 108. See Des¬ 
tination . 

DEDIMUS, practice. The name of a 
writ to commission private persons to do 
some act in the place of a judge ; as, to 
administer an oath of office to a justice of 
the peace, to examine witnesses, and the 
like. 4 Com. Dig. 319; 3 Com. Dig. 359; 
Dane’s Ab. Index, h. t. Rey, in his Insti¬ 
tutions Judiciaires, de l’Angleterre, tom. 
2, p. 214, exposes the absurdity of the 


name given to this writ; he says it is appli 
cable to every writ which emanates from 
the same authority; dedimus, we have 
given. 

Dedimus potestatem de attorno fa- 
CIENDO. The name of a writ which was 
formerly issued by authority of the crown 
in England to authorize an attorney to ap¬ 
pear for a defendant. 

2. By statute of Westminster 2, 13 
Edw. I., e. 10, all persons impleaded may 
make an attorney to sue for them in all 
pleas moved by or against them, in the 
superior courts there enumerated. 3 Mann. 
& Gran. 184, note. 

DEED, conveyancing , contracts . A 
writing or instrument, under seal, contain¬ 
ing some contract or agreement, and which 
has been delivered by the parties. Co. Litt. 
171 ; 2 Bl. Com. 295 ; Shep. Touch. 50. 
This applies to all instruments in writing, 
under seal, whether they relate to the con¬ 
veyance of lands, or to any other matter ; a 
bond, a single bill, an agreement in writing, 
or any other contract whatever, when re¬ 
duced to writing, which writing is sealed 
and delivered, is as much a deed as any 
conveyance of land. 2 Serg. & Rawle, 504; 
1 Mood. Cr. Cas. 57 ; 5 Dana, 365 ; 1 How. 
Miss. R. 154; 1 McMullan, 373. Signing 
is not necessary at common law to make a 
deed. 2 Ev. Poth. 165 ; 11 Co. Rep. 27-8 ; 
6 S. & R. 311. 

2. Deed, in its more confined sense, 
signifies a writing, by which lands, tene¬ 
ments, and hereditaments are conveyed, 
which writing is sealed and delivered by 
the parties. 

3. The formal parts of a deed for the 
conveyance of land arc, 1st. The premises, 
which contains all that precedes the haben¬ 
dum, namely, the date, the names and de¬ 
scriptions of the parties, the recitals, the 
consideration, the receipt of the same, the 
grant, the full description of the thing 
granted, and the exceptions, if any: 

4. —2d. The habendum , which states what 
estate or interest is granted by the deed ; 
this is sometimes done in the premises. 

5. —3d. The tenendum. This was for¬ 
merly used to express the tenure by which 
the estate granted was to be held , but now 
that all freehold tenures have been con¬ 
verted into socage, the tenendum is of no 
use, and it is therefore joined to the haben¬ 
dum, under the formula to have and to 
hold. 

6. —4th. The redendum is that part of 
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the deed by which the grantor reserves 
something to himself, out of the thing 
granted, as a rent, under the following for¬ 
mula, Yielding and paying. 

7. —5th. The conditions upon which the 
grant is made. Vide Conditions . 

8. —6th. The warranty, is that part by 
which the grantor warrants the title to the 
grantee. This is general when the warrant 
is against all persons, or special, when it is 
onlv against the grantor, his heirs, and those 
claiming under him. See Warranty. 

9. —7th. The covenants, if any; these 
are inserted to oblige the parties or one of 
them, to do something beneficial to, or to 
abstain from something, which, if done, 
might be prejudicial to the other. 

10. —8th. The conclusion, which mentions 
the execution and the date, either expressly, 
or by reference to the beginning. 

11. The circumstances necessarily at¬ 

tendant upon a valid deed, are the follow¬ 
ing : 1. It must be written or printed on 
parchment or paper. Litt. 2*29, a; 2 Bl. 
Com. 297. 2. There must be sufficient 

parties. 3. A proper subject-matter, which 
is the object of the grant. 4. A sufficient 
consideration. 5. An agreement properly 
set forth. 6. It must be read, if desired. 

7. It must be signed and scaled. 8. It 
must be delivered. 9. And attested by 
witnesses. 10. It should be properly ac¬ 
knowledged before a competent officer. 
11. It ought to be recorded. 

12. A deed may be avoided, 1. By 
alterations made in it subsequent to its 
execution, when made by the party himself, 
whether they be material or immaterial, 
and by any material alteration, made even 
by a stranger. Vide Erasure; Interlinea¬ 
tion. 2. By the disagreement of those 
parties whose concurrence is necessary; for 
instance, in the case of a married woman 
by the disagreement of her husband. 3. By 
the judgment of a competent tribunal. 

13. According to Sir William Black- 
stone, 2 Com. 313, deeds may be consi¬ 
dered as (1), conveyances at common law, 
original and derivative. 1st. The original 
are, 1. Feoffment. 2. Gift. 3. Grant. 
4. Lease. 5. Exchange; and 6. Partition. 
2d. Perivativc, which are, 7. Release. 

8. Confirmation. 9. Surrender. 10. As¬ 
signment. 11. Pefeasance. (2). Convey¬ 
ances which derive their force by virtue of 
the statute of *ises; namely, 12. Covenant 
to stand seised to uses. 13. Bargain and sale 
of lands. 14. Lease and release. 15. Peed 


to lead and declare uses. 16. Peed of re¬ 
vocation of uses. 

14. The deed of bargain and sale, is 
the most usual in the United States. Vido 
Bargain and Sale . Chancellor Kent is of 
opinion that a deed would be perfectly com¬ 
petent in any part of the United States, to 
convey the foe, if it was to the following 
.effect: “ I, A B, in consideration of one 
dollar to me paid, by C I), do bargain and 
sell, (or in some of the states, grant) to C P, 
and his heirs, (in New York, Virginia, and 
some other states, the words, and his heirs 
may be omitted,) the lot of land, (describing 
it,) witness my hand and seal,” &c. 4 Kent, 
Com. 452. Vide, generally, Bouv. Inst. 
Index, h. t.; Vin. Abr. Fait; Com. Pig. 
Fait; Shep. Touch, ch. 4; Pane’s Ab. In¬ 
dex, h. t.; 4 Cruise’s Pig. passim . 

15. Title deeds are considered as pau 
of the inheritance, and pass to the heir as 
real estate. A tenant in tail is, therefore, 
entitled to them, and chancery will enable 
him to get possession of them. 1 Bro. R. 
206 ; 1 Vos. jr. 227 ; 11 Vcs. 277 ; 15 Ves. 
173. See Hill. Ab. c. 25 ; 1 Bibb, R. 333 ; 
3 Mass. 487 ; 5 Mass. 472. 

16. The cancellation, surrender, or de¬ 
struction of a deed of conveyance, will not 
divest the estate which has passed by force 
of it. 1 Johns. Ch. Rep. 417 : 2 Johns. 
Rep. 87. As to the effect of a rcdelivery 
of a deed, see 2 Bl. Com. 308 ; 2 II. BI. 
263, 264. 

Peed poll, contracts. A deed made by 
one party only is not indented, but polled 
or shaved quite even, and is, for thi3 rea¬ 
son, called a deed poll , or single deed. Co. 
Litt. 299, a. 

2. A deed poll is not, strictly speaking, 
an agreement between two persons ; but a 
declaration of some one particular person, 
respecting an agreement made by him with 
some other person. For example, a feoff¬ 
ment from A to B by deed poll, is not an 
agreement between A and B, but rather a 
declaration by A addressed to all mankind, 
informing them that he thereby gives and 
enfeoffs B of certain land therein described. 

3. It was formerly called charta de una 
parte y and usually began with these words, 
Sciant praesentes et futuri quod ego A, &c.; 
and now begins, “Know all men by these 
presents, that I, A B, have given, granted, 
and enfeoffed, and by these presents do 
give, grant and enfeoff,” &c. Cruise, Real 
Prop. tit. 32, c. 1, s. 23, 

PEFALCATION, practice , contracts. 
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The reduction of the claim of one of the 
contracting parties against the other, by 
deducting from it a smaller claim due from 
the former to the latter. 

2. The law operates this reduction, in 
certain cases, for, if the parties die or arc 
insolvent, the balance between them is the 
only claim ; but if they are solvent and 
alive, the defendant may or may not defal¬ 
cate at his choice. See Set off. For the 
etymology of this word, see Bracken. Law 
Misc. 186; 1 Rawle’s 11. 291 ; 3 Binn. R. 
135. 

3. Defalcation also signifies the act of 
a defaulter. The bankrupt act of August 
19, 1841, (now repealed), declares that a 
person who owes debts which have been 
created in consequence of a defalcation as a 
public officer,'or as executor, administrator, 
guardian or trustee, or while acting in any 
other fiduciary capacity, shall not have the 
benefit of that law. 

DEFAMATION, tort. The speaking 
slanderous words of a person, so as, de bond 
fama aliquid detrahere , to hurt his good 
fame. Vide Slander. 

2. In the United States, the remedy for 
defamation is by an action on the case, where 
the words are slanderous. 

3. In England, besides the remedy by 
action, proceedings may be instituted in the 
ecclesiastical court for redress of the in¬ 
jury. The punishment for defamation, in 
this court, is payment of costs and penance 
enjoined at the discretion of the judge. 
When the slander has been privately uttered, 
the penance may be ordered to be performed 
in a private place ; when publicly uttered, 
the sentence must be public, as in the church 
of the parish of the defamed party, in time 
of divine service; and the defamer may be 
required publicly to pronounce that by such 
words, naming them, as set forth in the sen¬ 
tence, he had defamed the plaintiff, and, 
therefore, that he begs pardon, first, of God, 
and then of the party defamed, for uttering 
such words. Clerk’s Assist. 225 ; 3 Burn’s 
Ecol. Law, Defamation, pi. 14; 2 Chit. Pr. 
471 ; Cooke on Def. 

DEFAULT. The neglect to perform a 
legal obligation or duty; but in technical 
language by default is often understood the 
non-appearance of the defendant within the 
time prescribed by law, to defend himself; 
it also signifies the non-appearance of the 
plain tiff* to prosecute his claim. 

2. When the plaintiff makes default, 
he may be nonsuited ; and when the defend¬ 


ant makes default, judgment by default is 
rendered against him. Com. Dig. Pleader, 
E 42; Id. B 11. Vide article Judgment 
by Default , and 7 Vin. Ab. 429 ; Doct. PI. 
208 ; Grab. Pr. 631. Sec, as to what will 
excuse or save a default, Cc. Litt. 259 b. 

Default, contracts , torts. By the 4th 
section of the English statute of frauds, 
29 Car. II., c. 3, it is enacted that “ no ac¬ 
tion shall be brought to charge the defend¬ 
ant upon any special promise to answer for 
the debt, default , or miscarriage of another 
person, unless the agreement,” &c., “ shall 
be in writing,” &c. By default under this 
statute is understood the non-performance 
of duty, though the same be not founded on 
a contract. 2 B. & A. 516. 

DEFAULTER, com. law , One who is 
deficient in his accounts, or fails in making 
his accounts correct. 

DEFEASANCE, contracts , conveyanc¬ 
ing. An instrument which defeats the 
force or operation of some other deed or 
estate. That, which in the same deed is 
called a condition, in another deed is a de¬ 
feasance. 

2. Every defeasance must contain pro¬ 
per words, as that the thing shall be void. 
2 Salk. 575 ; Willes, 108 ; and vide Carth. 
64. A defeasance must be made in eodem 
modo , and by matter as high as the thing 
to be defeated ; so that if one be by deed, 
the other must also be by deed. Touchs. 
397. 

3. It is a general rule, that the defeas¬ 
ance shall be a part of the same transaction 
with the conveyance ; though the defeas¬ 
ance may be dated after the deed. 12 
Mass. R. 456; 13 Pick. R. '413; 1 N. H. 
Rep. 41 ; but see 4 Ycrg. 57, contra. Vide 
Bouv. Inst. Index, h. t.; Vin. Ab. li. t.; 
Com. Dig. h. t.; Id. Pleader, 2 W 35, 2 
W 37 ; Lilly’s Reg. h. t.; Ncls. Ab. h. t.; 
2 SauDd. 47 n, note 1 ; Cruise, Dig. tit. 
32, c. 7, s. 25 ; 18 John. R. 45; 9 Wend. 
R. 538 ; 2 Mass. R. 493. 

DEFEASIBLE. What may be undone 
or annulled. 

DEFECT. The want of something re¬ 
quired by law. 

2. It is a general rule that pleadings 
shall have these two requisites ; 1. A matter 
sufficient in law. 2. That it be deduced and 
expressed according to the forms of law. 
The want of either of these is a defect. 

3. Defects in matters of substance can¬ 
not be cured, because it does not appear 
that the plaintiff is entitled to recover: but 
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when the defects are in matter of form, they 
arc cured by a verdict in favor of the party 
who committed them. 3 Bouv. Inst. n. 
3292 ; 2 Wash, 1; 1 lien. & Munf. 153 ; 1G 
Pick. 128, 541 : 1 Day, 315,4 Conn. 190 ; 
5 Conn. 41G ; G Conn. 170 ; 12 Conn. 455 ; 
1 P. C. C. H 70; 2 Green, 133; 4 Blackf. 
107 ; 2 M’Lean, 35 ; Bac. Ab. Verdict, X. 

DEFENCE, torfs. A forcible resistance 
of an attack by force. 

2. A man is justified in defending his 
person, that of his wife, children, and ser¬ 
vants, and for this purpose he may use as 
much force as may be necessary, even to 
killing the assailant, remembering that the 
means used must alw r ays be proportioned to 
the occasion, and an excess becomes, itself, 

% an injury. 

3. A man may also repel force by force 
in defence of his personal property, and 
even justify homicide against one who mani¬ 
festly intends or endeavors by violence or 
surprise to commit a known felony, as 
robbery. 

4. With respect to the defence or pro¬ 
tection of the possession of real property, 
although it is justifiable even to kill a per¬ 
son in the act of attempting to commit a 
forcible felon}*, as burglary or arson, yet 
this justification can only take place when 
the party in possession is wholly without 
fault. 1 Hale, 440, 444 ; 1 East, P. C. 
259, 277. IV hen a forcible attack is made 
upon the dwelling-house of another, with¬ 
out any felonious intent, but barely to com¬ 
mit a trespass, it is in general lawful to op¬ 
pose force by force, when the former was 

'clearly illegal. 7 Bing. 305; S. C. 20 
Eng. C. L. Rep. 139. Vide, generally, 
Ham. N. P. 136, 151 ; 1 Chit. Pr. 589, 
616; Grot. lib. 2, c. 1 ■ Rutherf. Inst. B. 
1, e. 16. 

Defence, pleading, practice . It is de¬ 
fined to be the denial of the truth or vali¬ 
dity of the complaint, and does not signify 
a justification. It is a general assertion 
that the plaintiff has no ground of action, 
which assertion is afterwards extended and 
maintained in the plea. 3 Bl. Com. 296; 

12/. It is similar to the contesia - 
tio litis of the civilians. 

2. Defence is of two descriptions; first, 
half defence, which is as follows, « venit et 
defend'd vim et injuriam , et died,” &c.; or 
secondly, full defence, “ vend et defendit 
vim et injuriam , quando” &c. meaning 
“ quando et ubi curia consideravit ” (or when 
and where it shall behoove him,) u et damna 


et quicquid quod ipse defender e debet et dicit” 
&c. Co. Litt. 127, b; Bac. Abr. Picas, D; 
Willis, 41. 

3. In strictness, the words quando , &c. 
ought not to be added when only half de¬ 
fence is to be made ; and after the words 
“ vend et defendit vim et injuriam ,” the 
subject matter of the plea should imme¬ 
diately be stated. G ilb. C. P. 188; 8 T. R. 
632 ; 3 B. & P. 9, n. a. 

4. It has, however, now become the 
practice in all cases, whether half or full 
defence be intended, to state it as follows: 
u And the said C D, by M N, his attorney, 
comes and defends the wrong , (or in tres¬ 
pass, force) and injury, when, &c. and says,” 
which will be considered only as half de¬ 
fence in cases where such defence should 
be made, and as full defence wdicre the lat¬ 
ter is necessary. 8 T. R. 633 ; Willis, 41; 
3 B. & P. 9; 2 Saund. 209, e. 

5. If full defence were made expressly 
by the words “ w'hen and where it shall be¬ 
hoove him,” and <c the damages and what¬ 
ever else he ought to defend,” the defend¬ 
ant would be precluded from pleading to the 
jurisdiction or in abatement, for by defend¬ 
ing when and where it shall behoove him, 
the defendant acknowledges the jurisdiction 
of the court, and by defending the damages 
he waives all exception to the person of the 
plaintiff. 2 Saund. 209, c.; 3 Bl. Coni. 297 ; 
Co. Litt. 127, b; Bac. Abr. Pleas, D. 

6. Want of defence being only matter 
of form, the omission is aided by general 
demurrer. 3 Salk. 271. See further, 7 
Vin. Abr. 497; 1 Chit. PI. 410; Com. 
Dig. Abatement, 116; Gould, on PI. c. 2, 
s. 6-15 ; Steph. PI. 430. 

7. In another sense, defence signifies a 
justification ; as, the defendant has made 
a successful defence to the charge laid in 
the indictment. 

8. The Act of Congress of April 30, 
1790,1 Story, L. U. S. 89, acting upon the 
principles adopted in perhaps all the states, 
enacts, § 28, that every person accused and 
indicted of the crime of treason, or other 
capital offence, shall u be allowed and ad¬ 
mitted to make his full defence by counsel 
learned in the law; and the court before 
whom such person shall be tried, or some 
judge thereof, shall, and they are hereby au¬ 
thorized and required, immediately upon his 
request , to assign to such person such counsel, 
not exceeding two, as such person shall de¬ 
sire, to whom such counsel shall have free 
access, at all seasonable hours; and every 
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such person or persons, accused or indicted fend, and for quiet enjoyment. 17 Mass, 
of the crimes aforesaid, shall be allowed and It. 586. 

admitted in his said defence, to make any DEFENDANT. A paTty who is sued in 
proof that he or they can produce, by law- a personal action. Vide Demandant; Par - 
ful witness or witnesses, and shall have the ties to Actions; Pursuer; and Com. Dig. 
like process of the court where he or they Abatement, F ; Action upon tfie case upon 
shall be tried, to compel his or their wit- assumpsit, E b; Bouv. Inst. Index, h. t. 
nesses to appear at his or their trial, as is 2. At common law a defendant cannot 
usually granted to compel witnesses to ap- have judgment to recover a sum of money 
pear on the prosecution against them.” of the plaintiff. But this rule is, in some 

9. Defences in equity may be classed in eases, altered by the act of assembly in 
two divisions, namely, into dilatory defences, Pennsylvania, as by the Act of 1705, for 
(q. v.) and into those which are peremptory, defalcation, by which he may sue out a sci. 
Matters of peremptory or permanent de- fac. on the Tecord of a verdict for a sum 
fences may be also divided into two sorts, found in his favor. 6 Binn. Rep. 175. 
first, those where the plaintiff never had any See Account 6. 

right to institute the suit; for example : Defendant in error. A party against 

1. That the plaintiff had not a superior whom a writ of error is sued out. 
right to the defendant. 2. That the de- DEFENDER, canon law . The name by 
fendant has no interest. 3. That there is no which the defendant or respondent is known 
privity between the plaintiff and defendant, in the ecclesiastical courts, 
or any right to sustain the suit. Secondly, DEFENSIVE ALLEGATION. The 
those that insist that the original right, if defence or inode of propounding a defence 
any, is extinguished or determined ; as, in the spiritual courts, is so called. 

1. When the right is determined by the DEFICIT. This Latin term signifies 
act of the parties ; or, 2. When it is deter- that something is wanting. It is used to 
mined by operation of law. 4 Bouv. Inst, express the deficiency which is discovered 
n. 4199, et seq. ; 1 Montag. Eq. PL 89. in the accounts of an accountant, or in the 
Sec Dilatory Defence; Merits, money in which he has received. 

TO DEFEND. To forbid. This word DEFINITE NUMBER. An ascertained 
is used in some old English statutes in the number; the term is usually applied in op- 
sense it has in French, namely, to forbid, position to an indefinite number. 

5 Ric. 2, c. 7. Lord Coke uses the word in 2. When there is a definite number of 
this sense : “ it is defended by law to dis- corporators, in order to do a lawful act, a 
train on the highway.” Co. Litt. 100, b. majority of the whole must be present; but 
161 a. In an old work, entitled, Legends, it is not necessary they should be unani- 
printed by Winkin de Worde, in 1527, fo. | mous; a majority of those present can, in 
96, we find examples of the use of the word | general, perform the act. But when the 
in this sense, “ He defended,” (forbade) “ to corporators consist of an indefinite number, 
pay trewage,” (tribute,) “ for he said he was any number, consisting of a majority of 
a king.” “ She wrote the obligation when those present, may do the act. 7 Cowen, 
she put her hand to the tree against the de- R. 402; 9 B. & Cr. 648, 851 ; 7 S. & R. 
fence,” (prohibition of God.) 517 ; Ang. & Am. on Corp. 281. 

2. In pleading, to defend is to deny ; DEFINITION. An enumeration of the 

and the effect of the word “ defends ” is, principal ideas of which a compound idea is 
that the defendant denies the right of the formed, to ascertain and explain its nature 
plaintiff, or the force and wrong charged, and character; or it is that which denotes 
Steph. PI. 432. and points out the substance of a thing to 

3. In contracts, to defend is to guaranty; us. Ayliffe’s Pand. 59. 

to agree to indemnify. In most conveyances 2. A definition ought to contain every 
of land the grantor covenants to warrant idea which belongs to the thing defined, and 
and defend. It is his duty, then, to pre- exclude all others. 

vent all persons against whom he defends 3. A definition should be, 1st. L ni~ 
from doing any aet which would evict him : versal , that is, such that it will apply equally 
when there is a mortgage upon the land, to all individuals of the same kind. 2d. 
and the mortgagee demands possession or Proper , that is, such that it will not apply 
payment of the covenantee, and threatens to any other individual of any other kind, 
suit, this is a breach of the covenant to de- 3d. Clear , that is, without any equivocal, 
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vague, or unknown word. 4th. Short , that 
is, without any useless word, or any foreign 
to the idea iutended to be defined. 

4. Definitions are always dangerous, be- 
oause it is always difficult to prevent their 
being inaccurate, or their becoming so; 
omn is defi n it io in jure civili periculosa est , 
parum est enim y ut non subvert i p os sit. 

5. All ideas are not susceptible of defi¬ 
nitions, and many words cannot be defined. 
This inability is frequently supplied, in a 
considerable degree, by descriptions. (q.v.) 

DEFINITIVE. That which terminates 
a suit; a definitive sentence or judgment is 
put in opposition to an interlocutory judg¬ 
ment ; final, (q. v.) 

DEFLORATION. The act by which 
a woman is deprived of her virginity, 

2. When this is done unlawfully, and 
against her will, it bears the name of rape; 
(q. v.) when she consents, it is fornication, 
(q. v.) 

DEFORCIANT. One who wrongfully 
keeps the owner of lands and tenements out 
of the possession of them. 2 Bl. Com. 350. 

DEFORCIARE. To withhold lands or 
tenements from the right owner. This is a 
word of art which cannot be supplied by 
any other word. Co. Litt. 331 b ; 3 Tho. 
Co. Litt. 3 ; Bract, lib. 4, 238 ; Fleta, lib. 
5, c. 11. 

DEFORCEMENT, tort . In its most 
extensive sense it signifies the holding of 
any lands or tenements to which another 
person has a right; Co. Litt. 277 ; so that 
this includes, as well, an abatement, an in¬ 
trusion, a disseisin, or a discontinuance, as 
' any other species of wrong whatsoever, by 
which the owner of the freehold is kept out 
of possession. But, as contradistinguished 
from the former, it is only such a detainer 
of the freehold, from him who has the right 
of property, as falls within none of the in¬ 
juries above mentioned. 3 Bl. Com. 173; 
Archb. Civ. PI. 13 ; Dane’s Ab. Index, h. t. 

Deforcement, Scotch law . The oppo¬ 
sition given, or resistance made, to mes¬ 
sengers or other officers, while they are 
employed in executing the law. 

2. This crime is punished by confisca¬ 
tion of movables, the one half to the king, 
and the other to the creditor at whose suit the 
diligence is used. Ersk. Pr. L. Scot. 4,4,32. 

DEFUNCT. A term used for one that 
is deceased or dead. In some acts of assem¬ 
bly in Pennsylvania, such deceased person 
is called a decedent, (q. v.) 

DEGRADATION, punishment , ecclesi¬ 


astical law . A censure by which a clergy¬ 
man is deprived of bis holy orders, which 
he had as a priest or deacon, 

TO DEGRADE, DEGRADING. To 
sink or lower a person in the estimation of 
the public. 

2. As a man’s character is of great im¬ 
portance to him, and it is his interest to re¬ 
tain the good opinion of all mankind, when 
he is a witness, he cannot be compelled to 
disclose any matter which would tend to 
disgrace or degrade him. 13 How. St. Tr. 
17, 334 ; 16 How. St. Tr. 161. A ques¬ 
tion having that tendency, however, may be 
asked, and, in such case, when the witness 
chooses to answer it, the answer is conclu¬ 
sive. 1 Phil. Ev. 269; R. & M. 383. 

DEGREE, descents . This word is de¬ 
rived from the French degre , which is itself 
taken from the Latin gradus , and signifies 
literally, a step in a stairway, or the round 
of a ladder. 

2. Figuratively applied, and as it is un¬ 
derstood in law, it is the distance between 
those who are allied by blood ; it means the 
relations descending from a common ances¬ 
tor, from generation to generation, as by so 
many steps. Hence, according to some 
Lexicographers, we obtain the word pedi¬ 
gree (q. v.) par degrez y by degree, the de¬ 
scent being reckoned par degrez . Minshew. 
Each generation lengthens the Hue of de¬ 
scent one degree, for the degrees are only 
the generations marked in a line by small 
circles or squares, in which the names of 
the persons forming it are written. Vide 
Consanguinity; Line; and also Ayliffe’s 
Parergon, 209; Toull. Dr. Civ. Fran liv. 
3, t. 1, c. 3, n. 158 ; Aso & Man. Inst. B. 
2, t. 4, c. 3, § 1. 

Degree, measures . In angular measures, 
a degree is equal to sixty minutes, or the 
thirtieth part of a sine. Vide Measure . 

Degree, persons . By degree, is under¬ 
stood the state or condition of a person. 
The ancient English statute of additions, 
for example, requires that in process, for the 
better description of a defendant, his state , 
degree , or mystery , shall be mentioned. 

Degrees, academical. Marks of distinc¬ 
tion conferred on students, in testimony of 
their proficiency in arts and sciences. They 
are of pontifical origin. Sec 1 Schmidt’s 
Thesaurus, 144 ; Vicat, ad voc. Doctores ; 
Minshew, Diet, ad voo.Baeheler; Merl. Rep. 
ad voc.Universite ; Van Espen, p. 1, tit. 10 , 
c. Giannone Istoria, di Napoli, lib. xi. c. 2, 
for a full account of this matter. 
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DEHORS. Out of; without. By this 
word is understood something out of the 
rocord, agreemen t, will, or other thing 
fipoken of ; something foreign to the matter 
in question. 

DEI JUDICIUM. The judgment of 
God. This name was given to the bar¬ 
barous and superstitious trial by ordeal. 

DEL CREDERE, contracts. A del 
credere commission is one under which the 
agent, in consideration of an additional pre¬ 
mium, engages to insure to his principal not 
only the solvency of the debtor, but the 
punctual discharge of the debt; and he is 
liable, in the first instance, without any de¬ 
mand from the debtor. 6 Bro. P. C. 287; 
Beawes, 429; 1 T. Rep. 112; Paley on 
Agency, 39. 

2. If the agent receive the amount of 
sales, and remit the amount to the principal 
by a bill of exchange, he is not liable if it 
should be protested. 2 W. C. C. R. 378. 
Sec, also, Corn. Dig. Merchant, B; 4 M. & 
S. 574. 

DELAWARE. The name of one of 
the original states of the United States of 
America. For a time the counties of this 
state were connected with Pennsvlvania, 
under the Dame of territories annexed to 
the latter. In 1703, a separation between 
them took place, and from that period down 
to the Revolution, the territories were go¬ 
verned by a separate legislature of their 
own, pursuant to the liberty reserved to 
them by a clause of their original charter. 
1 Story, Constitution, § 127 ; 1 Votes of 
Assembly, 131, and part 2, p. 4, of Penn¬ 
sylvania. 

2. The constitution of this state was 
amended and adopted December 2, 1831. 
The powers of the government are divided 
into three branches, the legislative, the ex¬ 
ecutive, and the judicial. 

8.—1st. The legislative power of the 
state is vested in a general assembly, which 
consists of a senate and house of represen¬ 
tatives. 

4. —1. The senate is composed of three 
senators from each county; the number 
may be increased by the general assembly, 
two-thirds of each branch concurring, but 
the number of senators shall never be 
greater than one-half, nor less than two- 
thirds of the number of representatives. 
Art. 2, s. 3. The senators are chosen for 
four years by the citizens residing in the 
ieveral counties. 

5. — 2. The house of representatives is 


composed of seven members from each 
county, but the general assembly, two- 
thirds of each branch concurring, may in¬ 
crease the number. The representatives 
are chosen for two years by the citizens 
residing in the several counties. Art. 
2, s. 2. 

6—2d. The supreme executive power of 
the state is vested in a governor, who is 
chosen by the citizens of the state. He 
holds his office during four years, from the 
third Tuesday in January next ensuing his 
election; and is not eligible a second time 
to the said office. Art. 3. Upon the hap¬ 
pening of a vacancy, the speaker of the 
senate exercises the office, until a governor 
elected by the people shall be duly qualified. 
Art. 3, s. 14. 

7.—3d. The judicial power is vested in 
a court of errors and appeals, a superior 
court, a court of chancery, an orphan’s 
court, a court of oyer and terminer, a court 
of general sessions of the peace and jail 
delivery, a register’s court, justices of the 
peace, and such other courts as the general 
assembly, with the concurrence of two- 
thirds of all the members of both houses 
shall, from time to time, establish. Art. 6. 

DELAY, civil law. The time allowed 
either by law or by agreement of the parties 
to do something. 

2. The law allows a delay, for a party 
who has been summoned to appear, to 
make defence, to appeal ; it admits of 
a delay during which an action may be 
brought, certain rights exercised, and the 
like. 

3. By the agreement of the parties 
there may be a delay in the payment of a 
debt, the fulfilment of a contract, &c. 
Vide Code, 3, 11, 4; Nov. (39, c, 2 ; Merl 

^ h t 

DELECTUS PERSONS. This phrase, 
which literally signifies the choice of a per¬ 
son, is applied to show that partners have 
the right to select their copartners ; and 
that no set of partners can take another 
person into the partnership, without the 
consent of each of the partners. Story on 
Partn. 6 ; Colly, on Partn. 4; 1 Swanst. 
508 ; 2 Bouv. Inst. n. 1443. 

DELEGATE. A person elected by the 
people of a territory of the United States, 
to congress, who has a seat in congress, 
and a right of debating, but not of voting. 
Ordinance of July, 13, 1787, 3 Story’s L. 
U. S. 2076. 

2. The delegates from the territories of 
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the United States are entitled to send and 
receive letters, free of postage, on the same 
terms and conditions as members of the 
senate and house of representatives of the 
United States ; and also to the same com¬ 
pensation as is allowed to members of the 
senate and house of representatives. Act 
of February 18, 1802, 2 Story, L. U. S. 
828. 

3. A delegate is also a person elected 
to some deliberative assembly, usually one 
for the nomination of officers. 

4. In contracts, a delegate is one who is 
authorized bv another in the name of the 
latter ; an attorney. 

DELEGATION, civil law. It is a kind 
of novation, (q. v.) by which the original 
debtor, in order to be liberated from his 
creditor, gives him a third person, who her 
comes obliged in his stead to the creditor, 
or to the person appointed by him. 

2. It results from this definition that a 
delegation is made by the concurrence of 
three parties, and that there may be a 
fourth. There must be a concurrence, 

1. Of the party delegating, that is, the an¬ 
cient debtor, who procures another debtor 
in his stead. 2. Of the party delegated, 
who enters into the obligation in the place 
of the ancient debtor, cither to the creditor 
or to some other person appointed by him. 

3. Of the creditor, who, in consequence of 
the obligation contracted by the party 
delegated, discharges the party delegating. 
Sometimes there intervenes a fourth party ; 
namely, the person indicated by the creditor 
in whose favor the person delegated becomes 

' obliged, upon the indication of the creditor, 
and by the order of the person delegating. 
Poth. Ob. part. 3, c. 2, art. 6. See Louis. 
Code, 2188, 2189 ; 3 Wend. 66 : 5 N. H. 
Rep. 410; 20 John. R. 76; 1 Wend. 
164 ; 14 Wend. 116; 11 Serg. & Rawle, 
179. 

3. Delegation is either perfect or imper¬ 
fect. It is perfect , when the debtor who 
makes the delegation, is discharged by the 
creditor. It is imperfect , when the creditor 
retains his rights against the original debtor. 
2 Duverg. n. 169. See Novation. 

Delegation, contracts . The transfer of 
authority from one or more persons to one 
or more others. 

2. In general, all persons sui juris may 
delegate to another authority to act for 
them, but to this rule there are excep¬ 
tions ; 1st. On account of the thing to be 
done; and 2d. Because the act is of a per¬ 


sonal nature, and incapable of being dele¬ 
gated. 1. The thing to be done must be 
lawful; for an authority to do a thing 
unlawful, is absolutely void. 5 Co. 80. 
2. Sometimes, when the thing to be done is 
lawful, it must be performed by the person 
obligated himself. Com. Dig. Attorney, C 
3 ; Story, on Ag. § 12. 

3. When a bare power or authority has 
been given to another, the latter cannot 
in general delegate that authority or any 
part of it to a third person, for the obvious 
reason that the principal relied upon the 
intelligence, skill and ability of his agent, 
and he cannot have the same confidence in 
a stranger. Bac. Ab. Authority, D ; Com. 
Dig. Authority, C 3; 12 Mass. 241 ; 4 
Mass. 597 ; 1 Roll. Ab. Authority, C 1, 
15 ; 4 Camp. 183 ; 2 M. &. Sclw. 298, 
301 ; 6 Taunt. 146 ; 2 Inst. 507. 

4. To this general rule that one appointed 

as agent, trustee, and the like, cannot dele¬ 
gate his authority, there are exceptions: 
1. When the agent is expressly authorized 
to make a substitution. 1 Liverm. on Ag. 
54. 2. Wlien the authority is implied, as in 
the following cases : 1st. When by the laws 
such power is indispensable in order to ac¬ 
complish the end proposed, as, for example, 
when goods are directed to be sold at auction, 
and the laws forbid such sales except by 
licensed auctioneers. 6 S. & R. 386. 
2d. When the employment of such substitute 
is in the ordinary course of trade, as where 
it is the custom of trade to employ a ship 
broker or other agent for the purpose of 
procuring freight and the like. 2 M. & S. 
301; 3 John. Ch. R. 167, 178 ; 6 S. &R. 
38G. 3d. When it is understood by the 

parties to be the mode in which the par¬ 
ticular thing would be done. 9 Yes. 234 ; 
3 Chit. Com Law, 206. 4th. When the 
powers thus delegated are merely mechani¬ 
cal in their nature. 1 IIill,(N. Y.)R. 501; 
Bunb. 166 ; Sugd. on Pow. 176. 

5. As to the form of the delegation, it 
may be for general purposes, by a verbal or 
by a written declaration not under seal, or 
by acts and implications. 3 Chit. Com Law, 
5, 194, 195 ; 7 T. R. 350. But when the 
act to be done must be under seal, the 
delegation must also be under seal. Co 
Litt. 48 b ; 5 Binn. 613 ; 14 S. & R. 331; 
See Authority . 

Delegation, legislation , It signifies 
the whole number of the persons who repre¬ 
sent a district, a state, and the like, in a 
deliberative assembly ; as, the delegation 
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from Ohio, the delegation from the city of 
Philadelphia. 

TO DELIBERATE. To examine, to 
consult, in order to form an opinion. Thus, 
a jury deliberate as to their verdict. 

DELIBERATION, contracts , crimes . 
The act of the understanding, by which the 
party examines whether a thing proposed 
ought to be done or not to be done, or 
whether it ought to be done in one manner 
or another. The deliberation relates to the 
end proposed, to the means of accomplishing 
that end, or to both. 

2. It is a presumption of law that all 
acts committed, are done with due delibera¬ 
tion, that the party intended to do what 
lie has done. But he may show the 
contrary; in contracts, for example, he 
may show he has been taken by surprise; 
(q. v.) and when a criminal act is charged, 
he may prove that it was an accident, and 
not with deliberation, that in fact there 
was no intention or will. See Intention; 
Will 

Deuberation, legislation. The council 
which is held touching some business, in an 
assembly having the power to act in relation 
to it. 

2. In deliberative assemblies, it is pre¬ 
sumed that each member will listen to the 
opinions and arguments of the others before 
he arrives at a conclusion. 

DELICT, civil law . The act by which 
one person, by fraud or malignity, causes 
some damage or tort to some other. In its 
most enlarged sense, this term includes all 
kinds of crimes and misdemeanors, and 
even the injury which has been caused by 
another, either voluntarily or accidentally 
without evil intention ; but more commonly 
by delicts are understood those small offences 
which are punished by a small fine or a 
short imprisonment. 

2. Delicts are either public or private; 
the public are those which affect the whole 
community’ by their hurtful consequences; 
the private is that which is directly injurious 
to a private individual lust. 4, 18; Id. 
4, 1, Dig. 47, 1 ; Id. 48, 1. 

3. A quasi-delict , quasi delictum, is the 
act of a person, who without malignity, but by 
an inexcusable imprudence, causes an injury 
to another. Poth. Ob. n. 116; Ersk. Pr. 
Laws of Scotl. B. 4, t. 4, s. 1. 

DELINQUENT, civil law . He who has 
been guilty of some crime, offence or failure 
of duty, 

DELIRIUM, med.jur. A disease of the 


mind produced by inflammations, particularly 
in fevers, and other bodily diseases. 

2. It is also occasioned by intoxicating 
agents. 

o. Delirium manifests its first appear¬ 
ance “by a propensity of the patient to talk 
during sleep, and a momentary forgetfulness 
of his situation, and of things about him, 
on waking from it. And after being fully 
aroused, however, and his senses collected, 
the mind is comparatively clear and tranquil, 
till the next slumber, when the same scene 
is repeated. Gradually the mental disorder 
becomes more intense, and the intervals be¬ 
tween its returns of shorter duration, until 
they are scarcely, or not at all perceptible. 
The patient lies on his back, his eyes, if 
open, presenting a dull and listless look, 
and is almost constantly talking to himself 
in a low, muttering tone. Regardless of 
persons or things around him, and scarcely 
capable of recognizing them when aroused 
by his attendants, his miud retires within 
itself to dwell upon the scenes and events 
of the past, which pass before it in wild and 
disorderly array, while the tongue feebly 
records the varying impressions, in the form 
of disjointed, incoherent discourse, or of 
senseless rhapsody. In the delirium which 
occurs towards the end of chronic diseases, 
the discourse is often more coherent and 
continuous, though the mind is no less 
absorbed in its own reveries. As the dis¬ 
order advances, the voice becomes more 
indistinct, the fingers are constantly pick¬ 
ing at the bed-clothes, the evacuations are 
passed insensibly, and the patient is incapa¬ 
ble of being aroused to any further effort of 
attention. In some cases, delirium is at¬ 
tended with a greater degree of nervous and 
vascular excitement, which more or less 
modifies the above-mentioned symptoms. 
The eyes are open, dry, and bloodshot, in¬ 
tently gazing into vacancy, as if fixed on 
some object which is really present to the 
mind of the patient; the skin is hotter and 
dryer; and he is more restless and intract¬ 
able. He talks more loudly, occasionally 
breaking out into cries and vociferation, and 
tosses about in bed, frequently endeavoring 
to get up, though without any particular 
object in view.” Ray, Med. Jur. § 213. 

4. “ So closely does delirium resemble 

mania to the casual observer, and so import¬ 
ant is it that they should be distinguished 
from each other, that it may be well to 
indicate some of the most common and 
prominent features of each. In mania, the 
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patient recognizes persons and things, and 
is perfectly conscious of, and remembers 
what is passing around him. In delirium, 
he can seldom distinguish one person or 
thing from another, and, as if fully occu¬ 
pied with the images that crowd upon his 
meiuorv, drives no attention to those that are 

J v_ 

presented from without. In delirium, there 
is an entire abolition of the reasoning power; 
there is no attempt at reasoning at all; the 
ideas are all and equally insane ; no single 
train of thought escapes the morbid influ¬ 
ence, nor does a single operation of the 
mind reveal a glimpse of its natural vigor 
and acuteness. In mania, however false 
and absurd the ideas may be, wc are never 
at a loss to discover patches of coherence, 
and some semblance of logical sequence in 
the discourse. The patient still reasons, 
but he reasons incorrectly. In mania, the 
muscular power is not perceptibly dimin¬ 
ished, and the individual moves about with 
his ordinary ability. Delirium is invariably 
attended with great muscular debility ; and 
the patient is confined to bed, and is capable 
of only a momentary effort of exertion. In 
mania, sensation is not necessarily impaired, 
and, in most instances, the maniac sees, 
hears, and feels with all his natural acute¬ 
ness. In delirium, sensation is greatly 
impaired, and this avenue to the under¬ 
standing seems to be entirely closed. In 
mania, many of the bodily functions are 
undisturbed, and the appearance of the 
patient might not, at first sight, convey the 
impression of disease. In delirium, every 
function suffers, and the whole aspect of the 
patient is indicative of disease. Mania ex¬ 
ists alone and independent of any other 
disorder, while delirium is only a symptom 
or attendant of some other disease. Being 
a Bymptom only, the latter maintains cer¬ 
tain relations with the disease on which it 
depends ; it is relieved when that is re¬ 
lieved, and is aggravated when that in¬ 
creases in severity. Mania, though it 
undoubtedly tends to shorten life, is not 
immediately dangerous; whereas the dis¬ 
ease on which delirium depends, speedily 
terminates in death, or restoration to health. 
Mania never occurs till after the age of 
puberty ; delirium attacks all periods alike, 
from early childhood to extreme old age. 55 
Id. § 216. . 

5. In the inquiry as to the validity of 
testamentary dispositions, it is of great 
importance, in many cases, to ascertain 
whether the testator labored under de¬ 


lirium, or whether be was of sound mind. 
Vide Sound mind; Unsound mind; 2 Ad- 
dams, It. 441 ; 1 Addauis, Rep. 229, 383; 
1 Haag. R. 577 ; 2 Hagg. R. 142 : 1 Lee, 
Eccl "it. 130; 2 Lee, Eccl. R. 229; 1 
Ilagg. Eccl. Rep. 256. 

Delirium tremens, med. jur. A species 
of insanity which has obtained this name, 
in consequence of the tremor experienced 
by the delirious person, when under a fit 
of the disorder. 

2. The disease called delirium tremens 
or mania a potu , is well described in the 
learned work on the Medical Jurisprudence 
of Insanity, by Dr. Ray, § 315, 316, of 
which the following is an extract: <c It 
may be the immediate effect of an excess, 
or series of excesses, in those who arc not 
habitually intemperate, as well as in those 
who are; but it most commonly occurs in 
habitual drinkers, after a few days of total 
abstinence from spirituous liquors. It is 
also very liable to occur in this latter class 
when laboring under other diseases, or 
severe external injuries that give rise to 
any degree of constitutional disturbance. 
The approach of the disease is generally 
indicated by a slight tremor and faltering 
of the hands and lower extremities, a tremu¬ 
lousness of the voice, a certain restlessness 
and sense of anxiety which the patient 
knows not how to describe or to account 
for, disturbed sleep, and impaired appetite. 
These symptoms having continued two or 
three days, at the end of which time they 
have obviously increased in severity, the 
patient ceases to sleep altogether, and soon 
becomes delirious. At first, the delirium is 
not constant, the mind wandering during 
the night, but during the day, when its 
attention is fixed, capable of rational dis¬ 
course. It is not long, however, before it 
becomes constant, and constitutes the most 
prominent feature of the disease. This state 
of watchfulness and delirium continues three 
or four days, when, if the patient recover, 
it is succeeded by sleep, which, at first ap¬ 
pears in uneasy and irregular naps, and 
lastly in long, sound, and refreshing slum¬ 
bers. When sleep does not supervene 
about this period, the disease is fatal; and 
whether subjected to medical treatment, or 
left to itself, neither its symptoms nor dura¬ 
tion are materially modified. 

3. “ The character of the delirium in 

this disease is peouliar, hearing a stronger 
resemblance to dreaming, than any other 
form of mental derangement. It would 
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seem as if the dreams which disturb and 
harass the mind during the imperfect sleep 
that precedes the explosion of the disease, 
continue to occupy it when awake, being 
then viewed as realities, instead of dreams. 
The patient imagines himself, for instance, 
to be in some particular situation, or en¬ 
gaged in certain occupations according to 
each individual's habits and profession, and 
his discourse and conduct will be conformed 
to this delusion, with this striking peculi¬ 
arity, however, that he is thwarted at every 
step, and is constantly meeting with ob¬ 
stacles that defy his utmost efforts to 
remove. Almost invariably, the patient 
manifests, more or less, feelings of suspicion 
and fear, laboring under continual appre¬ 
hension of being made the victim of sinister 
designs and practices. He imagines that 
certaiu people have conspired to rob or 
murder him, and insists that he can hear 
them in an adjoining apartment, arranging 
their plans and preparing to rush into his 
room ; or that he is in a strange place where 
he is forcibly detained and prevented from 
going to his own home. One of the most 
common hallucinations is, to be constantly 
seeing devils, snakes, vermin, and all man¬ 
ner of unclean things around him and about 
him, and peopling every nook and corner of 
his apartment with these loathsome objects. 
The extreme terror which these delusions 
often inspire, produces in the countenance, 
an unutterable expression of anguish; and, 
in the hope of escaping from his fancied 
tormentors, the wretched patient endeavors 
to cut his throat, or jump from the window. 
Under the influence of these terrible appre¬ 
hensions, he sometimes murders his wife or 
attendant, whom his disordered imagination 
identifies with his enemies, though he is 
generally tractable and not inclined to be 
mischievous. After perpetrating an act of 
this kind, he generally gives some illusive 
reason for his conduct, rejoices in his suc¬ 
cess, and expresses his regret at not having 
done it before. So complete and obvious is 
the mental derangement in this disease, so 
entirely are the thoughts and actions go¬ 
verned by the most unfounded and absurd de¬ 
lusions, that if any form of insanity absolves 
from criminal responsibility, this certainly 
must have that effect. 3 Am. Jur. 5 —20. 

DELIVERANCE, practice. A term 
used by the clerk in court to every prisoner 
who is arraigned and pleads not guilty , to 
whom he wishes a good deliverance. In 
modern practice this is seldom used. 


DELIVERY, conveyancing. The trans- 

j ferring of a deed from the grantor to the 
grantee, in such a manner as to deprive him 
of the right to recall it; Dev. Eq. R. 14 ; 
or the delivery may be made and accepted 
by an attorney. This is indispensably ne¬ 
cessary to the validity of a deed ; 9 Shcpl. 
569 ; 2 Harring. 197 ; 16 Verm. 563 ; ex¬ 
cept it be the deed of a corporation, which, 
however, must be executed under their com¬ 
mon seal. Watkin's Prin. Con. 300. But 
although, as a general rule, the delivery of a 
deed is essential to its perfection, it is never 
averred in pleading. 1 Wing. Saund. Rep 
291, note; Arch. Dig. of Civ. PI. 138. 

2. As to the form, the delivery may be 
by words without acts ; as, if the deed be 
lying upon a table, and the grantor says to 
the grantee, iC take that as my deed," it 
will be a sufficient delivery; or it may be 
by acts without words, and therefore a 
dumb man may deliver a deed. Co. Litt. 
36 a, note ; 6 Sim. Rep. 31 ; Gresl. Eq. 
Ev. 120; Wood. B. 2, e. 3 ; 6 Miss. R. 
326; 5 ShepL 391; 11 Verm. 021; 6 
Watts & S. 329 ; 23 Wend. 43 ; 3 Hill, 
513 ; 2 Barr, 191,193 ; 2 Ev. Poth. 165-6. 

3. A delivery may be either absolute. , as 
when it is delivered to the grantor himself ; 

| or it may be conditional , that is, to a third 
person to keep until some condition shall 
have been performed by the grantee, and 
then it is called an escrow, (q. v.) See 2 
Bl. Com. 306 ; 4 Kent. Com. 446; 2 Bouv. 
Inst. n. 2018, et seq.; Cruise, Dig. tit. 32, 
c. 2, 8. 87: 5 Serg. & llawle, 523 ; 8 
Watts, R. 1 ; and articles Jlssent; Deed . 

4. The formula, “ I deliver this as my 
act and deed," which means the actual de¬ 
livery of the deed by the grantor into the 
hands or for the use of the grantee, is in¬ 
congruous, not to say absurd, when applied 
to deeds which cannot in their nature be 
delivered to any person ; as deeds of revo¬ 
cation, appointment, &c., under a power 
where uses to unborn children and the like, 
if in fact such instruments, though sealed, 
can be properly called deeds, i. e. writings 
sealed and delivered. Ritson's Practical 
Points, 146. 

Delivery, contracts . The transmitting 
the possession of a thing from one person 
into the power and possession of another. 

2. Originally, delivery was a clear anu 
unequivocal act of giving possession, ac¬ 
complished by placing the subject to be 
transferred in the hands of the buyer or 
his avowed agent, or in their respective 
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warehouses, vessels, carts, and the like. 
This delivery was properly considered os 
the true badge of transferred property, as 
importing full evidence of consent to trans¬ 
fer; preventing the appearance, of posses¬ 
sion in the transferrer from continuing the 
credit of property unduly ; and avoiding 

uncertainty and risk in the title of the ac- 
* 

quirer. 

3. The complicated transactions of mo¬ 
dern trade, however, render impossible a 
strict adherence to this simple rule. It 
often happens that the purchaser of a com¬ 
modity cannot take immediate possession 
and receive the delivery. The bulk of the 
goods; their peculiar situation, as when 
they are deposited in public custody for 
duties, or in the hands of a manufacturer 
for the purpose of having some operation of 
his art performed upon them, to fit them for 
the market; the distance they arc from the 
house ; the frequency of bargains concluded 
by correspondence between distant countries, 
and many other obstructions, frequently 
render it impracticable to give or to re¬ 
ceive actual delivery. In these and such 
like cases, something short of actual de¬ 
livery has been considered sufficient to 
transfer the property. ■ 

4. In sales, gifts, and other contracts, 
where the party intends to transfer the pro¬ 
perty, the delivery must be made with the 
intent to enable the receiver to obtain do¬ 
minion over it. 3 Serg. & Rawle, 20 ; 4 
Rawle, 260; 5 Serg. <& Rawle, 275: 9 John. 
337. The delivery may be actual, by putting 
the thing sold in the hands or possession 
of the purchaser ; or it may be symbolical, 
as where a man buys goods which are in 
a room, the receipt of the keys will be suf¬ 
ficient. 1 Yeates, 529; 5 Johns. R. 335 ; 
1 East, R. 192; 3 Bos. & Pull. 233 ; 10 
Mass. 308 ; 6 Watts & Serg. 94. As to 
what will amount to a delivery of goods 
and merchandise, vide 1 Holt, 18 ; 4 Mass. 
661 ; 8 Mass. 287; 14 Johns. R. 167; 15 
Johns. R. 349 ; 1 Taunt. R. 318 ; 2 H. 
Black. R. 316, 504; 1 New It. 69; 6 
East, R. 614. 

5. There is sometimes considerable dif¬ 
ficulty in ascertaining the particular period 
when the property in the goods sold passes 
from the vendor to the vendee; and what 
facts amount to an actual delivery of the 
goods. Certain rules have been established, 
and the difficulty is to apply the facts of the 
tase. 

6. — 1 . Where goods are sold, if nothing 


remains to be done on the part of the seller, 
as between him and the buyer, before the 
article is to be delivered, the property has 
passed. East, R. 614; 4 Mass. 661; 8 
Mass. 287; 14 Johns. 167; 15 Johns. 
349 ; 1 Holt’s R. 18; 3 Eng. C. L. R. 9. 

7. —2. Where a chattel is made to order, 
the property therein is not vested in the 
quasi vendee, until finished and delivered, 
though he has paid for it. 1 Taunt. 318. 

8. —3. The criterion to determine whether 
there has been a delivery on a sale, is to 
consider whether the vendor still retains, in 
that character, a right over the property. 
2 H. Blackst. R. 316. 

9. —4. Where a part of the goods sold 
by an entire oontract, has been taken pos¬ 
session of by the vendee, that shall be 
deemed a taking possession of the whole. 
2 H. Bl. R. 504 ; 1 New Rep. 69. Such 
partial delivery is not a delivery of the 
whole, so as to vest in the vendee the 
entire property in the whole, where some 
act, other than the payment of the price, is 
necessary to be performed in order to vest 
the property. 6 East, 11. 614. 

10. —5. Where goods are sent by order 
to a carrier, the carrier receives them as 
the vendee’s agent. Cowp. 294; 3 Bos. & 
Pull. 582; 2 N. R. 119. 

11. —6. A delivery may be made in a 
very slight manner; as where one buys goods 
which are in a room, the receipt of the key 
is sufficient. 1 Ycatc9, 529 ; 5 Johns. 335 ; 
1 East, R. 192. See, also, 3 B. & P. 233; 
7 Ea6t, Rep. 558 ; 1 Camp. 235. 

12. —7. The vendor of bulky articles 
is not bound to deliver them, unless he 
stipulated to do so; lie must give notice to 
the buyer that he is ready to deliver them. 
6 Serg. & Rawle, 19; 12 Mass. 300 ; 4 
Shepl. Rep. 49; and see 3 Johns. 399 ; 
13 Johns. 294; 19 Johns. 218; 1 Dali. 
171. 

13. —8. A sale of bricks in a brick-yard, 
accompanied with a lease of the yard until 
the bricks should be sold and removed, was 
held to be valid against the creditors of the 
vendor, without an actual removal. 10 
Mass. 308. 

14. —9. Where goods were contracted 
to be sold upon condition that the vendee 
Bhould give security for the price, and they 
are delivered without security being given, 
but with the declaration on the part of the 
vendor that the transaction should not bo 
deemed a sale, until the security should be 
furnished; it was held that the goodi 
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remained the property of the vendor, not¬ 
withstanding the delivery. But it seems 
that in such cases the goods would be liable 
for the debts of the vendee’s creditors, 
originating after the delivery ; and that the 
vendee may, for a bona fide consideration, 
sell the goods while in his possession. 4 
Mass. 405. 

15. —10. Where goods are sold to be 
paid for on delivery, if, on delivery, the 
vendee refuses to pay for them, the property 
is not divested from the vendor. 13 Johns. 
434 ; 1 Yeates, 529. 

16. —11. If the vendor rely on the pro¬ 
mises of the vendee to perform the condi¬ 
tions of the sale, and deliver the goods 
accordingly, the right of property is changed; 
but where performance and delivery are 
understood to be simultaneous, possession, 
obtained by artifice, will not vest a title in 
the vendee. 3 Serg. & Rawlc, 20. 

17. —12. Where, on the sale of a chattel, 
the purchase money is paid, the property is 
vested in the vendee, and if he permit it to 
remain in the custody of the vendor, he can¬ 
not call upon the latter for any subsequent 
loss or deterioration not arising from negli¬ 
gence. 2 Johns. 13; 2 Caines, R. 38; 3 
Johns. 394. 

18. In or<frer to make a good donatio 
mortis causa , it is requisite that there should 
be a delivery of the subject to or for the 
donee, where such delivery can be made. 
3 Binn. It. 370 ; 1 Miles, Rep. 109, 110 ; 
2 Ves. Jr. 120 ; 9 Yes. Jr. 1. 

19. The delivery of the key of the place 
where bulky goods are deposited, is, how¬ 
ever, a sufficient delivery of such goods. 
2 Yes. Sen. 445. Yidc 3 P. Wms. 357; 
2 Bro. C. C. 612 ; 4 Barn. & A. 1; 3 
Barn. & C. 45 ; Bouv. Inst. Index, h. t. 

See Sale; Stoppage in transitu; Tender; 
and Domat, Lois Civiles, Liv. 1, tit. 2, s. 
2 ; Harr. Dig. Sale, II. 3. 

Delivery, child-birth ., med. jur . The 
act of a woman giving birth to her off- 
spring. 

2. It is frequently of great importance 
to ascertain whether or not a delivery has 
taken place, and the time when it took place. 
Delivery may be considered with regard, 
1. To pretended delivery. 2. To concealed 
delivery ; and, 3. To the usual signs of de¬ 
livery. 

3. —1. In pretended delivery, the female 
declares herself to be a mother, without 
being so in reality; an act always prompted 
by folly or fraud. 


4. Pretended delivery may present itself 

in three points of view. 1. When the female 
who feigns has never been pregnant. When 
thoroughly investigated, this may always be 
detected. There are signs which must be 
present, and cannot be feigned. An en¬ 
largement of the orifice of the uterus, and 
a tumefaction of the organs of generation, 
should always be present, and if absent, 
are conclusive against the fact. Annales 
d’Hygiene, tome ii. p. 227. 2. When the 

pretended pregnancy and delivery have been 
preceded by one or more deliveries. In 
this case, attention should be given to the 
following circumstances : the mystery, if 
any, which has been affected with regard to 
the situation of the female ; her age ; that 
of her husband; and particularly whether 
aged or decrepid. 3. When the woman has 
been actually delivered, and substitutes a 
living for a dead child. But little evidence 
can be obtained on this subject from a phy¬ 
sical examination. 

5. —2. Concealed delivery generally 
takes place when the woman either has de¬ 
stroyed her offspring, or it was born dead. 
In suspected cases, the following circum¬ 
stances should be attended to: 1. The 
proofs of pregnancy which arise in conse¬ 
quence of the examination of the mother. 
When she has been pregnant, and has been 
delivered, the usual signs of delivery, men¬ 
tioned below, will be present. A careful 
investigation as to the woman’s appearance, 
before and since the delivery, will have 
some weight, though such evidence is not 
always to be relied upon, as such appear¬ 
ances are not unfrequently deceptive. 2. 
The proofs of recent delivery. 3. The con¬ 
nexion between the supposed state of par¬ 
turition, and the state of the child that is 
found; for if the age of the child do not 
correspond to that time, it will be a strong 
circumstance in favor of the mother’s inno¬ 
cence. A redness of the skin and an at>- 
tachmcnt of the umbilical cord to the navel, 
indicate a recent birth. Whether the child 
was living at its birth, belongs to the sub¬ 
ject of infanticide, (q. v.) 

6. —3. The usual signs of delivery are 
very well collected in Beck’s excellent 
treatise on Medical Jurisprudence, and are 
here extracted : 

If the female be examined within three 
or four days after the occurrence of delivery, 
the following circumstances will generally 
be observed: greater or less weakness, a 
slight paleness of the face, the eye a little 
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sunken, and surrounded by a purplish or 
dark brown colored ring, and a whiteness 
of the skin, like a person convalescing from 
disease. The belly is soft, the skin of the 
abdomen is lax, lies in folds, and is tra¬ 
versed in various directions by shining red¬ 
dish and whitish lines, which especially 
extend from the groins and pubis to the 
naval. These lines have sometimes been 
termed linccv albicantes y and are particularly 
observed near the umbilical region, where 
the abdomen has experienced the greatest 
distention. The breasts become tumid and 
bard, and on pressure emit a, fluid, which at 
first is serous, and afterwards gradually 
becomes whiter; and the presence of this 
secretion is generally accompanied with a 
full pulse and soft skin, covered with a 
moisture of a peculiar and somewhat acid 
odor. The areolje round the nipples are 
dark colored. The external genital organs 
and vagina are dilated and tumefied 
throughout the whole of their extent, from 
the pressure of the foetus. The uterus may 
be felt through the abdominal parictes, vo¬ 
luminous, firm, and globular, and rising 
nearly as high as the umbilicus. Its orifice 
is soft and tumid, and dilated so as to admit 
two or more fingers. The fourchette, or 
anterior margin of the perinaeum, is some¬ 
times torn, or it is lax, and appears to have 
suffered considerable distention. A dis¬ 
charge (termed the lochial) commences from 
the uterus, which is distinguished from the 
menses by its pale color, its peculiar and 
well-known smell, and its duration. The 
lochia are at first of a red color, and gradu¬ 
ally become lighter until they cease. 

7. These signs may generally be relied 
upon as indicating the state of pregnancy, 
yet it requires much experience in order not 
to be deceived by appearances. 

8*—1- The lochial discharge might be 
mistaken for menstruation, or fluor albus, 
were it not for its peculiar smell; and this 
it has been found impossible, by any artifice, 
to destroy. 

9* -• Relaxation of the soft parts arises 

as frequently from menstruation as from 
delivery ; but in these cases the os uteri 
and vagina are not so much tumefied, nor 
is there that tenderness and swelling. The 
parts are found pale and flabby, when all 
signs of contusion disappear, after delivery ; 
and this circumstance does not follow men¬ 
struation. 

10.—3. The presence of milk, though a 
usual sign of delivery, is not always to be 


relied upon, for this secretion may take place 
independent of pregnancy. 

11.—4. The wrinkles and relaxations of 
the abdomen which follow delivery, may be 
the consequence of dropsy, or of lankness 
following great obesity. This state of the 
parts is also seldom striking after the birth 
of the first child, as they shortly resume 
their natural state. 

Vide, generally, 1 Beck’s Med. Jur. c 7, 
p. 206 ; 1 Chit. Med. Jur. 411 ; Ryan’s 
Med. Jur. cli. 10, p. 133 ; 1 Briand, Med. 
Leg. lere partie, c. 5. 

DELUSION, med. jurisp. A diseased 
state of the mind, in which persons believe 
things to exist, which exist only, or in the 
degree they are conceived of only in their 
own imaginations, with a persuasion so fixed 
and firm, that neither evidence nor argument 
can convince them to the contrary. 

2. The individual is, of course, insane. 
For example, should a parent unjustly per¬ 
sist without the least ground in attributing 
to his daughter a course of vice, and use her 
with uniform unkindness, there not being 
the slightest pretence or color of reason for 
the supposition, a just inference of insanity, 
or delusion, would arise in the minds of a 
jury : because a supposition long entertained 
and persisted in, after argument to the con¬ 
trary, and against the natural affections of 
a parent, suggests that he must labor under 
some morbid mental delusion. 3 Addams’ 

R. 90, 91 ; Id. 180; Hagg. R. 27 ; and 
see Dr. Connolly’s Inquiry into Insanity, 
384; Ray, Med. Jur. Prel. Views, § 20, 
p. 41, and § 22, p. 47; 3 Addams, R. 79; 
1 Litt. R. 371 ; Annalcs d’Hygiene Pub 
lique, tom. 3, p. 370; 8 Watts, 70; 13Ves 
89 ; 1 Pow. Dev. by Jarman, 130, note ; 
Shelf, on Lun. 296; 2 Bouv. Inst. n. 
2104-10. 

DEMAND, contracts . A claim ; a legal 
obligation. N 

2. Lord Coke says, that demand is a 
word of Art, and of an extent, in its signifi¬ 
cation, greater than any other word except 
claim. Litt. sect. 508; Co. Litt. 291 ; 2 
Hill, R. 220 ; 9 S. & R. 124 ; 6 Watts and 

S. 226. Hence a release of all demands is, 
in general, a release of all covenants, real 
and personal, conditions, whether broken or 
not, annuities, recognizances, obligations, 
contracts, and the like. 3 Tho. Co. Litt* 
427 ; 3 Penna. 120; 2 Hill, R. 228. 

3. But a release of all demands does not 
discharge rent before it is due, if it be a 
rent incident to the reversion ; for the rent 
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was not only not due, but the consideration 
—the future enjoyment of the lands—for 
■which the rent was to be given, was not 
executed. 1 Sid. 141 ; 1 Lev. 99 ; 3 Lev. 
274 ; Bac. Ab. Release, I. 

Demand, practice . A requisition or a 
request by one individual to another to do 
a particular thing. 

2. Demands are either express or im¬ 
plied. In many cases, an express demand 
must be made before the commencement of 
an action, some of which will be considered 
below; in other cases an implied demand 
is all that the law requires, and the bring¬ 
ing of an action is a sufficient demand in 
those cases. 1 Saund. 33, note 2. 

3. A demand is frequently necessary to 
secure to a man all his rights, both in ac¬ 
tions arising on contracts and. those which 
are founded on some tort. It is requisite 
also, when it is intended to bring the party 
into contempt for not performing an order 
which has been made a rule of court. 

4. —1. Whether a demand is requisite 
before the plaintiff can commence an action 
arising on contract, depends upon express 
or implied stipulations of the parties. In 
case of the sale of property, for example, to 
be paid for on delivery, a demand of it must 
be made before the commencement of an 
action for non-delivery, and proved on the 
trial,unless it can be shown that the seller has 
incapacitated himself by a resale and delivery 
of the property to another person, or other¬ 
wise. 1 East, R. 204 ; 5 T. R. 409 ; 10 
East, R. 359; 5 B. & Aid. 712; 2 Bibb, 
280 ; Hardin, 79 ; 1 Verm. 25 ; 5 Cowen, 
516; 16 Mass. 453; 6 Mass. 61 ; 4 Mass. 
474; 3 Bibb, 85 ; 3 Wend. 556; 5 Munf. 
R. 1; 2 Greenl. 308; 9 John. 361 ; 6 
Hill, N. Y. Rep. 297. 

5. On the same principles, a request on 
a general promise to marry is requisite, un¬ 
less it be dispensed with by the party’s 
marrying another person, which puts it out 
of his power to fulfil his contract, or that 
he refuses to marry at any time. 2 Dow. & 
Ry. 55 ; 1 Chit. Pr. 57, note (n), and 438, 
note (e). 

6. A demand of rent must always be 
made before a reentry for the non-payment 
of rent. Yide Reentry . 

7. When a note is given and no time 
of payment is mentioned, it is payable im¬ 
mediately. 8 John. R. 374; 5 Cowen, R. 
516; 1 Conn. R. 404; 1 Bibb, R. 164; 

1 Blackf. R. 233. 

8. There are cases where a demand is 


not originally necessary, but becomes so by 
the act of the obligor. On a promissory 
note no express demand of payment is re¬ 
quisite before bringing an action, but if the 
debtor tenders the amount due to the cre¬ 
ditor on the note, it becomes necessary be¬ 
fore bringing an action, to make a demand 
of the debtor for payment; and this should 
be of the very sum tendered. 1 Campb. 
181; Id. 474 ; 1 Stark. R. 323 ; 2 E. C. 
L. R. 409. 

9. When a debt or obligation is payable, 
and no day of payment is fixed, it is payable 
on demand. In omnibus obligationibus in 
quibus dies non ponitur,prcsenti die debitur. 
Jac. Introd. 62; 7 T. R. 427 ; Barn. & 
Cr. 157. The demand must, however, bo 
made in a reasonable time, for after the 
lapse of twenty years, a presumption will 
arise that the note has been paid ; but, like 
some other presumptions, it may be rebut¬ 
ted, by showing the fact that the note re¬ 
mains unpaid. 5 Esp. 11. 52; 1 D. & R. 
16 ; Byles on Bills, 169. 

10. When demand of the payment of a 
debt, secured by note or other instrument, 
is made, the party making it should be 
ready to deliver up such note or instrument, 
on payment. If it has been lost or destroyed, 
an indemnity should be offered. 2 Taunt. 
61 ; 3 Taunt. 397 ; 5 Taunt. 30; 6 Mass. 
R. 524; 7 Mass. R. 483; 13 Mass. R. 
557 ; 11 Wheat. R. 171 ; 4 Verm. R. 313; 
7 Gill & Johns. 78 ; 3 Whart. R. 116; 12 
Pick. R. 132 ; 17 Mass. 449. 

11. —2. It is requisite in some cases 
arising ex delicto , to make a demand of 

; restoration of the right before the com¬ 
mencement of an action. 

12. The following are examples:— 
1. When the wife, apprentice, or servant 
of one person, lias been harbored by another, 
the proper course is to make a demand of 
restoration before an action brought, in or¬ 
der to constitute the party a wilful wrong 
doer, unless the plaintiff can prove an origi¬ 
nal illegal enticing away. 2 Lev. 63: 
Willes, 582; 1 Peake’s C. N. P. 55; 5 
East, 39 ; 6 T. R. 652; 4 Moore’s R. 12; 
16 E. C. L. R. 357. 

13. —2. In eases where the taking of 
goods is lawful, but their subsequent deten¬ 
tion becomes illegal, it is absolutely neces¬ 
sary, in order to secure sufficient evidence 
of a conversion on the trial, to give a formal 
notice of the owner’s right to the property 
and possession, and to make a formal demand 
in writing of the delivery of such possession 
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to the owner. The refusal to comply with 
such a demand, unless justified by some 
right which the possessor may have in the 
thing detained, will in general afford suf¬ 
ficient evidence of a conversion. 2 Saund. 
47, note (e): 1 Chit, Pr. 566. 

14. —3. When a nuisance has been erect¬ 
ed or continued by a man on his own land, 
it is advisable, particularly in the case of a 
private nuisance, to give the party notice 
and request him to remove it, either before 
an entry is made for the purpose of abating 
it, or an action is commenced against the 
wrong doer; and a demand is always indis¬ 
pensable in cases of a continuance of a 
nuisance originally created by another per¬ 
son. 2 B. tfe C. 302; S. C. 9 E. C. L. R. 
96 ; Cro. Jac. 555 ; 5 Co. 100,101 ; 2 Phil. 
£v 8, 18, n. 119 ; 1 East, 111 ; 7 Vin. Ab. 
506 ; 1 Ayl. Pand. 497 ; Bac. Ab. Rent, I. 
Vide articles Abatement of Nuisance , and 
Nuisance. For the allegation of a demand 
or request in a declaration, see article Licet 
s&pius requisitus; and Com. Dig, Pleader, 
C 70; 2 Chit. PI. 84; 1 Saund. 33, note 
2: 1 Chit. PI. 322. 

15. —1. When an order to pay money, 
or to do any other thing, has been made a . 
rule of court, a demand for the payment of i 
the money, or performance of the thing, 
must be made before an attachment will be 
issued for a contempt. 2 Dowl. P. C. 338, 
448: 1 C. M. & R. 88, 459 ; 4 Tyr. 369 ; 
2 Scott, 193 ; 4 Dowl. P. C. 114 ; 1 Hodges, 
197 ; 1 Har. & Woll. 216 ; 1 Hodges, 157 ; 
Id. 337 ; 4 Dowl. P. C. 86. 

Demand in reconvention. In Lou¬ 
isiana, this term is used to signify the de¬ 
mand which the defendant institutes in con¬ 
sequence of that which the plaintiff has 
brought against him. Code of Pr. art. 374. 
Vide Cross action . 

DEMANDANT, practice . The plaintiff 
or party who brings a real action, is called the 
demandant. Co. Litt. 127 ; 1 Com. Dig. 85. 

DEMENCY, dementia, med. jur. ^A de¬ 
fect, hebetude, or imbecility of the under¬ 
standing, general or partial, but confined to 
individual faculties of the mind, particularly 
those concerned in associating and com¬ 
paring ideas, whence proceeds great con¬ 
fusion and incapacity in arranging the 
thoughts. 1 Chit. Med. Jur. 351; Cyclop. 
Practical Med. tit. Insanity; Ray, Med. 
Jur. ch. 9; 1 Beck’s Med. Jur. 547. 

2. Demency is attended with a general 
enfeeblement of the moral and intellectual 
faculties, in consequence of age or disease. 
Vol. I.—Bt> 


which were originally well developed and 
sound. It is characterised by forgetfulness 
of the past; indifference to the present and 
future, and a childish disposition. It differs 
from idiocy and imbecility. In these latter, 
the powers of the mind were never pos¬ 
sessed, while in demency, they have been 
lost. 

3. Demency may also be distinguished 
from mania, with which it is sometimes con¬ 
founded. In the former, the mind has lost 
its strength, and thereby the reasoning fa¬ 
culty is impaired; while in the latter, the 
madness arises from an exaltation of vital 
power, or from a morbid excess of activity. 

4. Demency is divided into acute and 
chronic. The former is a consequence of 
temporary errors of regimen, fevers, hemor¬ 
rhages, &c., and is susceptible of cure ; the 
latter, or chronic demency, may succeed 
mania, apoplexy, epilepsy, masturbation, 
and drunkenness, but is generally that in¬ 
curable decay of the mind which occurs in 
old age. 

5. When demency has been fully estab¬ 
lished in its last stages, the acts of the in¬ 
dividual of a civil nature will be void, 
because the party had no consenting mind. 
Vide Contracts; Wills; 2 Phillim. R. 449. 
Having no legal will or intention, he cannot 
of course commit a crime. Vide Insanity; 
Mania. 

DEMESNE, Eng. law . The name given 
to that portion of the lands of a manor 
which the lord retained in his own hands 
for the use of himself and family. These 
lands were called terra dominicales or de¬ 
mesne lands , because they were occupied 
by the lord, or dominus manerii, and his 
servants, &c. 2 Bl. Com. 90. Vide An¬ 

cient Demesne; Demesne as of fee; and Son 
assault demesne. 

Demesne as op fee. A man is said to 
be seised in his dennesne as of fee of a cor¬ 
poreal inheritance, because ne has a pro¬ 
perty dominicum or demesne in the thing 
itself. 2 Bl. Com. 106. But when he has 
no dominion in the thing itself, as in the 
case of an incorporeal hereditament, he is 
said to be seised as of fee, and not in his 
demesne as of fee. Litt. s. 10; 17 S. & R. 
196 ; Jones on Land Titles, 166. 

2. Formerly it was the practice in an 
action on the case, e. g. for a nuisance to 
real estate, to aver in the declaration the 
seisin of the plaintiff in demesne as of fee; 
and this is still necessary, in order to estop 
the record with the land, bo that it may run 
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with or'attend the title. Arch. Civ. PI. 
104; Co. Ent. 9, pi. 8 ; Lill. Ent. 62 ; 1 
Saund. Hep. 346 ; Willes, Rep. 508. But 
such an action may be maintained on the 
possession as well as on the seisin, although 
the effect of the record in this case upon 
the title would not be the same. Steph. on 
PI. 322; Arch. Dig. 104; 1 Lutw. 120; 
2 Mod. 71; 4 T. R. 718 ; 2 Saund. 113, b; 
Arch. Dig. 105 ; Cro. Car. 500. 575. 

DEMIDIETAS. This word is used in 
ancient records for a moiety, or one half. 

DEMIES. In some universities and col¬ 
leges this term is synonymous with scholars. 
Boyle on Charities, 129. 

DEMISE, contracts . In its most extend¬ 
ed signification, it is a conveyance either 
in fee, for life, or for years. In its more 
technical meaning, it is a lease or convey¬ 
ance for a term of years. Vide Com. L. & 
T. Index, h. t.; Ad. Eject. Index, h. t.; 2 
Ilill. Ab. 130; Com. Dig. h. t., and the 
heads there referred to. According to 
Chief Justice Gibson, the term demise 
strictly denotes a posthumous grant, and 
no more. 5 Whart. R. 278. See 4 Bing. 
N. C. 678 ; S. C. 33 Eng. C. L. R. 492; 
2 Bouv. Inst. n. 1774, et seq. 

Demise, persons. A term nearly synony¬ 
mous with death. It is usually applied in 
England to the death of the king or queen. 

DEMOCRACY, government. That form 
of government in which the sovereign 
power is exercised by the people in a body, 
as was the practice in some of the states of 
Ancient Greece; the term representative 
democracy has been given to a republican 
government like that of the United States. 

DEMONSTRATION. Whatever is said 
or written to designate a thing or person. 
For example, a gift of so much money, with 
a fund particularly referred to for its pay¬ 
ment, so that if the fund be not the testa¬ 
tor’s property at his death, the legacy will 
fail; thffc is called a demonstrative legacy. 
4 Yes. 751 ; Lownd. Leg. 85; Swinb. 
485. 

2. A legacy given to James, who mar¬ 
ried my cotisin, is demonstrative ; these ex¬ 
pressions present the idea of a demonstra¬ 
tion , there are many James’, but only one 
who married my cousin. Yide Ayl. Pand. 
130 ; Dig. 12, 1, 6; Id. 35, 1, 34; Inst. 
2,20, 30. 

3. By demonstration is also understood 
that proof which excludes all possibility of 
error; for example, mathematical deduc¬ 
tions. 


DEMURRAGE, mar. law . The freighter 
of a ship is bound not to detain it, beyond 
the stipulated or usual time, to load, or to 
deliver the cargo, or to sail. The extra 
days beyond the lay days (being the days 
allowed to load and unload the cargo), are 
called the days of demurrage ; and that 
term is likewise applied to the payment for 
such delay, and it may become due, either 
by the ship’s detention, for the purpose of 
loading or unloading the cargo, either be¬ 
fore, or during, or after the voyage, or in 
waiting for convoy. 3 Kent, Com. 159 ; 2 
Marsh, 721; Abbott on Ship. 192; 5 Com. 
Dig. 94, n., 505 ; 4 Taunt. 54, 55 ; 3 Chit. 
Comm. Law, 426; Ilarr. Dig. Ship and 
Shipping, VII. 

DEMURRER. (From the Latin demorari y 
or old French demorrer , to wait or stay.) 
In pleading, imports, according to its ety¬ 
mology, that the objecting paity will not 
proceed with the pleading, because no suffi¬ 
cient statement has been made on the other 
side ; but will wait the judgment of the 
court whether he is bound to answer. 5 
Mod. 232; Co. Litt. 71, b ; Steph. PI. 61. 

2. A demurrer may be for insufficiency 
either in substance or in form; that is, it 
may be either on the ground that the case 
shown by the opposite party is essentially 
insufficient, or on the ground that it is 
stated in an inartificial manner; for the law 
requires in every pleading, two things; the 
one, that it be in matter sufficient; the 
other, that it be deduced and expressed ac¬ 
cording to the forms of law; and if either 
the one or the other of these be wanting, 
it is cause of demurrer. Hob. 164. A 
demurrer, as in its nature, so also in its 
form, is of two kinds it is either general 
or special. 

3. With respect to the effect of a de¬ 
murrer, it is, first, a rule, that a demurrer 
admits all such matters of fact as are suffi¬ 
ciently pleaded. Bac. Abr. Pleas, N 3 ; 
Com. Dig. Pleader, Q 5. Again, it is a 
rule that, on a demurrer, the court will con¬ 
sider the whole record, and give judgment 
for the party who, on the whole, appears to 
be entitled to it. Com. Dig. Pleader, M 1, 
M 2 ; Bac. Abr. Pleas, N 3; 5 Rep. 29 a ; 
Hob. 56; 2 Wils. 150; 4 East, 502; 1 
Saund. 285, n. 5. For example, on a de¬ 
murrer to the replication, if the court think 
the replication bad, but perceive a substan¬ 
tial fault in the plea, they will give judg 
ment, not for the defendant, but for the 
plaintiff; 2 Wils. R. 150; provided the de- 
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duration be good ; but if the declaration 
also be bad in substance, then upon the 
same principle, judgment would be given 
for the defendant. 5 Rep. 29 a. For 
when judgment is to be given, whether the 
issue be in law or fact, and whether the 
cause have proceeded to issue or not, the 
court is always to examine the whole re¬ 
cord, and adjudge for the plaintiff or de¬ 
fendant, according to the legal right, as it 
may on the whole appear. 

4. It is, however, subject to the follow¬ 
ing exceptions : first, if the plaintiff demur 
to a plea in abatement, and the court decide 
against the plea, they will give judgment 
of respondeat ouster, without regard to any 
defect in the declaration. Lutw. 1592, 
1C6T ; 1 Salk. 212 ; Carth. 172. Secondly, 
the court will not look back into the re¬ 
cord, to adjudge in favor of an apparent 
right in the plaintiff, unless the plaintiff 
have himself put his action upon that 
ground. 5 Barn. & Aid. 507. Lastly, the 
court, in examining the whole record, to 
adjudge according to the apparent right, 
will consider the right in matter of sub¬ 
stance, and not in respect of mere form, 
such as should have been the subject of a 
special demurrer. 2 Vent. 198-222. 

5. There can be no demurrer to a de¬ 
murrer : for a demurrer upon a demurrer, 
or pleading over when an issue in fact is 
offered, is a discontinuance. Salk. 219; 
Bac. Abr. Picas, N 2. 

6. Demurrers are general and special, 
and demurrers to evidence, and to inter¬ 
rogatories. 

7. —1. A general demurrer is one which 
excepts to the sufficiency of a previous 
pleading in general terms, without showing 
specifically the nature of the objection ; and 
Buch demurrer is sufficient, when the objec¬ 
tion is on matter of substance. Steph. PI. 
159; 1 Chit. PL 639; Lawes, Civ. PI. 
167; Bac. Abr. Pleas, N 5; Co. Lit, 
72 a. 

8. —2. A special demurrer is one which 
excepts to the sufficiency of the pleadings 
on the opposite side, and shows specifically 
the nature of the objection and the particu¬ 
lar ground of exception. Co. Litt. 72, a; 
Bac. Abr. Pleas, N 5. 

9. A special demurrer is necessary, 
where it turns on matter of form only; that 
is, where, notwithstanding such objections, 
enough appears to entitle the opposite party 
to judgment, as far as relates to the merits 
of the cause. For, by two statutes, 27 


Eliz. ch. 5, and 4 Ann. ch. 16, passed with 
a view to the discouragement of merely 
formal objections, it is provided in nearly 
the same terms, that the judges u shall give 
judgment according to the very right of the 
cause and matter in law as it shall appear 
unto them, without regarding any imperfec¬ 
tion, omission, defect or want of form, ex¬ 
cept those only which the party demurring 
shall specifically and particularly set down 
and express, together with his demurrer, as 
the causes of the same.” Since these sta¬ 
tutes, therefore, no mere matter of form can 
be objected to on a general demurrer; but 
the demurrer must be in the special form, 
and the objection specifically stated. But, 
on the other hand, it is to be observed, that, 
under a special demurrer, the party may, on 
the argument, not only take advantage of 
the particular faults which his demurrer 
specifics, but also of all objections in sub¬ 
stance, or regarding the very right of the 
cause, (as the statute expresses it,) as under 
those statutes, need not be particularly set 
down. It follows, therefore, that unless the 
objection be clearly of the substantial kind, 
it is the safer course, in all cases, to demur 
specially. Yet, where a general demurrer 
is plainly sufficient, it is more usually 
adopted in practice; because the effect of 
the special form being to apprise the oppo¬ 
site party more distinctly of the nature of 
the objection, it is attended with the incon¬ 
venience of enabling him to prepare to main¬ 
tain his pleading by argument, or of leading 
him to apply the earlier to amend. With 
respect to the degree of particularity, with 
which, under these statutes, the special de¬ 
murrer must assign the ground of objection, 
it may be observed, that it is not sufficient 
to object, in general terms, that the plead¬ 
ing is “ uncertain, defective, and informal,” 
or the like, but it is necessary to show’ in 
what respect, uncertain, defective, and in¬ 
formal. 1 Saund. 161, n. 1, 337 b, n. 3 , 
Steph. PI. 159, 161; 1 Chit. PL 642. 

10.—3. A demurrer to evidence is an¬ 
alogous to a demurrer in pleading; the party 
from whom it comes declaring that he will 
not proceed, because the evidence offered 
on the other side, is not sufficient to main¬ 
tain the issue. Upon joinder in demurrer, 
by the opposite party, the jury are, in gene¬ 
ral, discharged from giving any verdict; 1 
Arch. Pr. 186; and the demurrer being 
entered on record, is afterwards argued and 
decided by the court in banc; and the judg¬ 
ment there given upon it, mfcj ultimately 
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be brought before a court of error. See 2 
H. BL 187 ; 4 Chit. Pr. 15; Gould on PL 
c. 9, part 2, § 47 ; United States Dig. 
Pleading, VIII. 

11. —4. Demurrer to interrogatories. By 
this phrase is understood the reasons which a 
witness tenders for not answering a particu¬ 
lar question in interrogatories. 2 Swanst. 
R- 194. Strictly speaking, this is not a 
demurrer, which admits the facts stated, for 
the purpose of taking the opinion of the 
court; but by an abuse of the term, the 
witness’ objection to answer is called a 
demurrer, in the popular sense. Gresl. 
Eq. Ev. 61. 

12. The court are judicially to deter¬ 
mine their validity. The witness must state 
his objection very carefully,* for these de¬ 
murrers are held to strict rules, and are 
readily overruled if they cover too much. 
2 Atk. 524 : 1 Y. & J. 32. 

See, in general, as to demurrers, Bac. 
Abr. Pleas, N ; Com. Dig. Pleader, Q ; 
Saund. Rep. Index, tit. Demurrers ; Lawcs’ 
Civ. PL ch. 8; 1 Chit. PL 639—649; 
Bouv. Inst. Index, h. t. 

Demurrer book, Eng. law . When an 
issue in law is formed, a transcript is made 
upon paper of all the pleadings that have 
been filed or delivered between the parties, 
which transcript is called the demurrer book. 
Steph. PL 95. See Paper book. 

DEMY SANKE or SANGUE. This 
is a barbarous corruption of demi sang, half- 
blood. (q. v.) 

DENARII. An ancient general term 
for any sort of pecunia numerata , or ready 
money. The French use the word denier 
in the same sense : payer de ses propres 
deniers. 

DENARIUS DEI. A term used in 
some countries to signify a certain sum of 
money which is given by one of the con¬ 
tracting parties to the other, as a sign of 
the completion of the contract. 

2. It does not however bind the parties; 
he who received it may return it in a limit¬ 
ed time, or the other may abandon it, and 
avoid the engagement. 

3. It differs from arrfuB in this, that the 
latter is a part of the consideration, while 
the denarius dei is no part of it. 1 Duverg. 
n. 132; 3 Duverg. n. 49; Repert. dc Jur. 
verbo Denier a Dieu. 

DENIAL, pleading . To traverse the 
statement of the opposite party; a defence. 
Bee Defence; Traverse. 

DENIER A DIEU, French law. It is 


a sum of money which the hirer of a tiling 
gives to the other party as evidence, or for 
the consideration of the contract, which 
either party may annul, within twenty-four 
hours, the one who, giving the denier (i 
dieu, by demanding, and the other by re¬ 
turning it. It differs from arrhao. Vide 
Arrhee; Denarius Dei. 

DENIZATION, Eng . law. The act by 
which a foreigner becomes a subject of 
England ; but he has not the rights either 
of a natural born subject, nor of one who 
has become naturalized. Bac. Ab. Aliens, 
B. 

DENIZEN, English law. An alien 
born, who has obtained, ex donatione legis y 
letters patent to make him an English sub- 
' ject. 

2. He is intermediate between a natural 
born subject and an alien. lie may take 
lands by purchase or devise, which an alien 
cannot, but he is incapable of taking by in¬ 
heritance. 1 BL Com. 374. In the Uni¬ 
ted States there is no such civil condition 

DENUNCIATION, crim. law . This 
term is used by the civilians to signify the 
act by which an individual informs a public 
officer, whose duty it is to prosecute offen¬ 
ders, that a crime has been committed. It 
differs from a complaint, (q. v.) Vide 1 
Bro. C. L. 447 ; 2 Id. 389; Ayl. Parer. 
210; Poth. Proc. Cr. sect. 2, § 2. 

DEODAND, English law. This word 
is derived from Deo dandum , to be given to 
God ; and is used to designate the instru¬ 
ment, whether it be an animal or inanimate 
thing, which has caused the death of a man. 
3 Inst. 57 ; Hawk. bk. 1, c. 8. 

2. The deodand is forfeited to the king, 
and was formerly applied to pious uses. 
But the presentment of a deodand by a 
grand jury, under their general charge 
from the judge of assize, is void. 1 Burr. 
Rep. 17. 

DEPARTMENT. A portion of a coun¬ 
try. In France, the country is divided into 
departments, which are somewhat similar to 
the counties in this country. The United 
States have been divided into military de¬ 
partments, including certain portions of the 
country. 1 Pet. 293. 

2. By department is also meant the 
division of authority, as, the department of 
state, of the navy, <fcc. 

Department of the navy, government. 
The Act of April 30,1798,1 Story’s Laws, 
498, establishes an executive department, 
under the denomination of the department 
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of the navy, the chief officer of which shall 
be called the scarf ary of the navy. (q. v.) 

2. A principal clerk, and such other 
clerks as ho shall think necessary, shall be 
appointed bv the secretary of the navy, who 
shall be employed in such manner as he 
shall doom most expedient. In case of va¬ 
cancy in the office of the secretary, by re¬ 
moval or otherwise, it shall be the duty of 
the principal clerk to take charge and cus¬ 
tody of all books, records, and documents 
of said office. Id. s. 2 

Department of state, government. 
The laws of the United States provide that 
there shall be an executive department, de¬ 
nominated the department of state; and a 
principal officer therein, called the secretary 
of state, (q. v.) Acts of July 27, 1789; 
September 15, 1789, s. 1. There shall be 
in such department an inferior officer, to be 
appointed by the secretary, and employed 
therein, as he shall deem proper, to be called 
the chief clerk of the department of state. 
(q. v.) Act of July 27, 1789, s. 2. 

2. He may employ, besides, one chief 
clerk, whose compensation shall not exceed 
two thousand dollars per annum; two clerks, 
whose compensation shall not exceed one 
thousand six hundred dollars; four clerks, 
whose compensation shall not exceed one I 
thousand four hundred dollars each ; one 1 
clerk, whose compensation shall not exceed 
one thousand dollars; two clerks, whose 
compensation shall not exceed eight hun¬ 
dred dollars each ; one messenger and as¬ 
sistant, at a compensation not exceeding one 
thousand and fifty dollars per annum; one 
Superintendent of the patent office, whose 
compensation shall not exceed one thousand 
five hundred dollars: and, in the patent 
office, one clerk, whose compensation shall 
not exceed one thousand dollars; one ma¬ 
chinist, at a compensation not exceeding 
seven hundred dollars ; and one messenger, 
at a compensation not exceeding four hun¬ 
dred dollars per annum. Act of May 26, 
1824 ; Act of April 20, 1818, s. 2. 

3. By the Act of March 2, 1827, 3 
Story’s Laws, 2061, he is authorized to em¬ 
ploy, in the state department, one additional 
clerk, whose compensation shall not exceed 
sixteen hundred dollars; two additional 
clerks, whose compensation shall not exceed 
one thousand dollars each ; and one addi¬ 
tional clerk for the patent office, whose 
compensation shall not exceed eight hun¬ 
dred dollars. 

Department op the treasury op the 


United States, government . The depart¬ 
ment of the treasury is constituted of the 
following officers, namely : the secret try 
of the treasury , (q. v.) the head of the de¬ 
partment, two comptrollers, five auditors, 
a treasurer, a register, and a commissioner 
of the land office. 

2. Each of these officers is required to 
perform certain appropriate duties, in which 
they are assisted by numerous clerks. They 
are prohibited from carrying on the busi¬ 
ness of trade or commerce, from being the 
owners or part owners of any sea vessel, 
from buying any public lands, from disposing 
or purchasing any securities of any state, or 
of the United States, from receiving or ap¬ 
plying to their own use any emolument or 
gain in transacting business in this depart¬ 
ment, other than what shall be allowed by 
law, under the penalty of three thousand 
dollars, and of being removed from office, 
and of being thereafter incapable of holding 
any office under the United States. Gord. 
Dig. 228 to 248 

Department of war, government. The 
act of August 7, 1789, 1 Story’s Laws, 31, 
creates an executive department, to be de¬ 
nominated the department of war ; and there 
shall be a principal officer therein, to be 
called the secretary for the department of 
war . (q. v.) 

2. There shall be in the said department, 
an inferior officer, to be appointed by the 
secretary, to be employed therein, and to be 
called the chief clerk in the department of 
war, and who, whenever the said principal 
officer shall be removed by the president, or 
in any other case of vacancy, shall, during 
such vacancy, have the charge and custody 
of all records, books, and papers, appertain¬ 
ing to the said department. Id. 

DEPARTURE, pleading. Said to be 
when a party quits or departs from the case, 
or defence, which he has first made, and has 
recourse to another; it is when his replica¬ 
tion or rejoinder contains matter not pursuant 
to the declaration, or plea, and which does 
not support and fortify it. Co. Lift. 304, 
a; 2 Saund. 84, a, n. (1); 2 Wils. 98; 1 
Chit. PI. 619. The following example will 
illustrate what is a departure : if to assump¬ 
sit, the defendant plead infancy , and to 
a replication of necessaries , rejoin, duress, 
payment, release, &c., the rejoinder is a 
departure, and a good cause of demurrer, 
because the defendant quits or departs from 
the case or defence which he first, made, 
though cither of these matters, newly 
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pleaded, would have been a good bar, if 
first pleaded as such. 

2. A departure in pleading is never 
allowed, for the record would, by such means, 
be spun out into endless prolixity ; for he 
who has departed from and relinquished his 
first plea, might resort to a second, third, 
fourth, or even fortieth defence ; pleading 
would, by such means, become infinite. He 
who had a bad cause, would never be 
brought to issue, and he who had a good one, 
would never obtain the end of his suit. 
Summary on Pleading, 92 ; 2 Saund. 84, 
a. n. (1); 16 East, R. 39; 1 M. & S. 895 ; 
Coin. Dig. Pleader, F 7, 11 ; Bac. Abr. 
Pleas, Ij; Vin. Abr. Departure ; 1 Archb. 
Civ. PI. 247, 253; 1 Chit. PI. 618. 

3. A departure is cured by a verdict in 
favor of him who makes it, if the matter 
pleaded by way of departure is a sufficient 
answer, in substance, to what is before 
pleaded by the opposite party ; that is, if it 
would have been sufficient, if pleaded in the 
first instance. 2 Saund. 84 ; 1 Lill. Ab. 
444. 

Departure, maritime law. A deviation 
from the course of the voyage insured. 

2. A departure is justifiable or not justi¬ 
fiable : it is justifiable in consequence of 
the stress of weather, to make necessary 
repairs, to succor a ship in distress, to avoid 
capture, of inability to navigate the ship, 
mutiny of the crew, or other compulsion. 
1 Bouv. Inst. n. 1189. 

DEPENDENCY. A territory distinct 
from the country in which the supreme 
sovereign power resides, but belonging 
rightfully to it, and subject to the laws and 
regulations which the sovereign may think 
proper to prescribe. It differs from a colony , 
because it is not settled by the citizens of 
the sovereign or mother state; and from 
possession , because it is held by other title 
than that of mere conquest: for example, 
Malta was considered a dependency of Great 
Britain in the year 1813. 3 Wash. C. C. R. 
286. Yide act of congress, March 1,1809, 
commonly called the non-importation law. 

DEPENDENT CONTRACT. One which 
it is not the duty of the contractor to 
perform, until some obligation contained in 
the same agreement has been performed by 
the other party. Ham. on Part. 17, 29, 30, 
109. 

DEPONENT, witness . One who gives 
information, on oath or affirmation, respect¬ 
ing some facts known to him, before a ma¬ 
gistrate \ he who makes a deposition. 


DEPOPULATION. In its most proper 
signification, is the destruction of the people 
of a country or place. This word is, how¬ 
ever, taken rather in a passive than an 
active one; we say depopulation, to desig¬ 
nate a diminution of inhabitants, arising 
either from violent causes, or the want of 
multiplication. Vide 12 Co. 30. 

DEPORTATION, civil law . Among 
the Romans a perpetual banishment, depriv¬ 
ing the banished of his rights as a citizen ; 
it differed from relegation (q. v.) and exile, 
(q. v.). 1 Bro. Civ. Law, 125 note j Inst. 

1, 12, 1 and 2; Dig. 48, 22, 14, 1. 

TO DEPOSE, practice . To make a 
deposition; to give testimony as a witness. 

To depose, rights . The act of depriving 
an individual of a public employment or 
office, against his will. Wolff, § 1063. 
The term is usually applied to the depriva¬ 
tion of all authority of a sovereign. 

DEPOSIT, contracts . Usually defined 
to be a naked bailment of goods to be kept 
for the bailor, without reward, and to be 
returned when he shall require it. Jones* 
Bailni. 36, 117 ; 1 Bell’s Coin. 257. See 
also Dane’s Abr. ch. 17, art. 1, § 3; Story 
on Bailm. c. 2, § 41. Pothier defines it to 
be a contract, by which one of the contract¬ 
ing parties gives a thing to another to keep, 
who is to do so gratuitously, and obliges 
himself to return it when he shall be re¬ 
quested. Traite du Depot. See Code Civ. 
tit. 11, c. 1, art. 1915 ; Louisiana Code, tit. 
13, c. 1, art. 2897. 

2. Deposits, in the civil law, are divisi¬ 
ble into two kinds ; necessary and voluntary. 
A necessary deposit is such as arises from 
pressing necessity; as, for instance, in case 
of a fire, a shipwreck, or other overwhelm¬ 
ing calamity ; and thence it is called miser a- 
bile depositum . Louis. Code, 2935. A 
voluntary deposit is such as arises without 
any such calamity, from the mere consent or 
agreement of the parties. Dig. lib. 16, tit. 
3, §2. 

3. This distinction was material in the 
civil law, in respect to the remedy, for in 
voluntary deposits the action was only in 
simplum; in the other in duplum , or two¬ 
fold, whenever the depositary was guilty of 
any default. The common law has made no 
such distinction, and, therefore, in a neces¬ 
sary deposit, the remedy is limited to dant- 
ages co-extensive with the wrong. Jones’ 
Bailm. 48. 

4. Deposits are again divided by the 
civil law into simple deposits, and seques* 
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trations ; the former is when there is hut one 
party depositor (of whatever number com¬ 
posed), having a common interest; the 
latter is whore there are two or more de¬ 
positors, having each a different and adverse 
interest. See Sequestration. 

5. Those distinctions give rise to very 
different eonsidorations in point of responsi¬ 
bility and rights. Hitherto they do not 
seem to have been incorporated in the com¬ 
mon law ; though if cases should arise, the 
principles applicable to them would scarcely 
fail of receiving general approbation, at 
least, so far as they affect the rights and 
responsibilities of the parties. Cases of 
judicial sequestration and deposits, espe¬ 
cially in courts of chancery and admiralty, 
may hereafter require the subject to be fully 
investigated. At present, there have been 
few cases in which it has been necessary to 
consider upon whom the loss should fall 
when the property has perished in the cus¬ 
tody of the law. Story on Bailm. § 41—46. 

6. There is another class of deposits 
noticed by Pothier, and called by him 
irregular deposits. This arises when a party 
having a sum of money which he does not 
think safe in his own hands, confides it to 
another, who is to return him, not the same 
money, but a like sum, when he shall demand 
it. Poth. Traite du Depot, ch. 3, § 3. 
The usual deposit made by a person dealing 
with a bank is of this nature. The deposi¬ 
tor, in such case, becomes merely a creditor 
of the depositary for the money or other 
thing which he binds himself to return. 

7. This species of deposit is also called 
an improper deposit, to distinguish it from 
one that is regular and proper , and which 
latter is sometimes called a 'special deposit . 
1 Bell’s Cora. 257-8. See 4 Blackf. R. 
395. 

8. There is a kind of deposit which 
may, for distinction’s sake, be called a quasi 
deposit , which is governed by the same 
general rule as common deposits. It is 
when a party comes lawfully to the posses¬ 
sion of another person’s property by finding. 
Under such circumstances, the finder seems 
bound to the same reasonable care of it as 
any voluntary depositary ex contractu. Doct. 
& Stu. Dial. 2, ch. 38 ; Story on Bailm. ^ 
85; and see Bac. Abr. Bailm. D. 

See further, on the subject of deposits, 
Louis. Code, tit. 13 ; Bac. Abr. Bailment; 
Digest, depositi vel contra; Code, lib. 4, 
tit. 34 ; Inst. lib. 3, tit. 15, §3 ; Nov. 73 
.and 78; Domat, liv. 1, tit. 7, et tom. 2, 


liv. 3, tit. 1, s. 5, n. 26; 1 Bouv. Inst, n 
1053, et seq. 

DEPOSITARY, contracts. He with 
whom a deposit is confided or made. 

2. It is the essence of the contract of 
deposits that it should be gratuitous on the 
part of the depositary. 9 M. R. 470. Being 
a bailee without reward, the depositary is 
bound to slight diligence only, and he is 
not therefore answerable except for gross 
neglect. 1 Dane’s Abr. c. 17, art. 2. But 
in every case good faith requires that he 
should take reasonable care; and what is 
reasonable care, must materially depend 
upon the nature and quality of the thing, 
the circumstances under which it is depo¬ 
sited, and sometimes upon the character 
and confidence, and particular dealing of 
the parties. See 14 Serg. & Rawle, 275. 
The degree of care and diligence is not 
altered by the fact, that the depositary is 
the joint owner of the goods with the depo^ 
sitor; for in such a case, if the possessor 
is guilty of gross negligence, he will still be 
responsible, in the same manner as a com¬ 
mon depositary, having no interest in the 
thing. Jones’ Bailm. 82, 83. As to the 
care which a depositary is bound to use, 
see 2 Ld. Raym. 909, 914; 1 Ld. Raym. 
655; 2 Kent’s Com. 438; 17 Mass. R. 
479, 499; 4 Burr. 2298; 14 Serg. & 
Rawle, 275; Jones’ Bailm. 8; Story on 
Bailm. § 63, 64. 

3. The depositary is bound to return 
the deposit in individuo , and in the same 
Btate in which he received it; if it is lost, 
or injured, or spoiled, by his fraud or gross 
negligence, he is responsible to the extent 
of the loss or injury. Jones’ Bailm. 36, 
46,120; 17 Mass. R. 479; 2 Hawk. N. 
Car. R. 145; 1 Dane’s Abr. c. 17, art. 1 
and 2. He is also bound to restore, no 1# 
only the thing deposited, but any increase 
or profits which may have accrued from it; 
if an animal deposited bear young, the latter 
are to be delivered to the owner. Story on 
Bailm. § 99. 

4. In general it may be laid down that 
a depositary has no right to use the thing 
deposited. Bac. Abr. Bailm. D; Jones’ 
Bailm. 81, 82 ; 1 Dane’s Abr. c. 17, art. 
11, § 2. But this proposition must te re¬ 
ceived with many qualifications. There are 
certain cases, in which the use of the thing 
may be necessary for the due preservation 
of the deposit. There are others, again, 
where it would be mischievous; and others, 

I again, where it would be, if not beneficial. 
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at least indifferent. Jones’ Bailm. 81, 82 ; 
Owen’s 11. 128,124 ; 2 Salk. 522 ; 2 Kent’s 
Com. 450. The best general rule on the 
subject, is to consider whether there may 
or may not be an implied consent, on the 
part of the owner, to the use. If the use 
would be for the benefit of the deposit, the 
assent of the owner may well be presumed ; 
if to his injury, or perilous, it ought not to 
be presumed; if the use would be indiffer¬ 
ent, and other circumstances do not incline 
either way, the use may be deemed not 
allowable. Jones’ Bailm. 80, 81; Story 
on Bailm. § 90 ; 1 Bouv, Inst. n. 1008, 
et seq. 

DEPOSITION, evidence » The testi¬ 
mony of a witness reduced to writing, in 
due form of law, taken by virtue of a com¬ 
mission or other authority of a competent 
tribunal. 

2. Before it is taken, the witness ought 
to be sworn or affirmed to declare the truth, 
the whole truth, and nothing but the truth. 
It should properly be written by the com¬ 
missioner appointed to take it, or by the 
witness himself; 3 Penna. R. 41; or by 
one not interested in the matter in dispute, 
who is properly authorized by the commis¬ 
sioner, 8 Watts, 11. 406, 524. It ought 
to answer all the interrogatories, and be 
signed by the witness, when he can write, 
and by the commissioner. When the wit¬ 
ness cannot write, it ought to be so stated, 
and he should make his mark or cross. 

3. Depositions in criminal cases cannot 
be taken without the consent of the de¬ 
fendant. Vide, generally, 1 Phil. Ev. 286 ; 
1 Vern. 413, note; Ayl. Pand. 206 ; 2 
Supp. to Ves. jr. 309 ; 7 Vin. Ab. 553; 
12 Vin. Ab. 107 ; Dane’s Ab. Index, h. t.; 
Com. Dig. Chancery, P 8, T 4, T 5 ; Com. 
Dig. Tcstmoigne, C 4. 

4. The Act of September 24, 1789, s. 
30, 1 Story’s L. U. S. 64, directs that when [ 
the testimony of any person shall be ncecs- j 
sary in any civil cause depending in any j 
district, in any court of the United States, 
who shall live at a greater distance from , 
the place of trial than one hundred miles, 
or is bound on a voyage to sea, or is about j 
to go out of the United States, or out of 1 
eueh district, and to a greater distance from j 
the place of trial than as aforesaid, before j 
the time of trial, or is ancient, or very in- ; 
firm, the deposition of such person may be 
taken, de bene esse, before any justice or, 
judge of any of the courts of the United , 
States, or before any chancellor, justice, or 


judge of a supreme or superior court, mayor, 
or chief magistrate of a city, or judge of a 
county court or court of common pleas of 
any of the United States, not being of coun¬ 
sel or attorney to either of the parties, or 
interested in the event of the cause ; pro® 
vided that a notification from the magistrate 
before whom the deposition is to be taken, 
to the adverse party, to be present at the 
taking of the same, and to put interroga¬ 
tories, if he think fit, be first made out and 
served on the adverse party, or his attorney, 
as either may be nearest, if either is within 
one hundred miles of the place of such cap- 
tioD, allowing time for their attendance 
after being notified, not less than at the 
rate of one day, Sundays exclusive, for 
every twenty miles’ travel. And in causes 
of admiralty and maritime jurisdiction, or 
other causes of seizure, when a libel shall 
be filed, in which an adverse party is not 
named, and depositions of persons, circum¬ 
stanced as aforesaid, shall be taken before 
a claim be put in, the like notification, as 
aforesaid, shall be given to the person hav¬ 
ing the agency or possession of the property 
libelled at the time of the capture or seizure 
of the same, if known to the libellant. And 
every person deposing as aforesaid, shall 
be carefully examined and cautioned, and 
sworn or affirmed to testify the whole truth , 
and shall subscribe the testimony by him or 
her given, after the same shall be reduced 
to writing, which shall be done only by the 
magistrate taking the deposition, or by the 
deponent in his presence. And the depo¬ 
sition so taken shall be retained by such 
magistrate, until he deliver the same with 
his own hand into the court for which they 
are taken, or shall, together with a certifi¬ 
cate of the reasons as aforesaid, of their 
being taken, and of the notice, if any given, 
to the adverse party, be by him, the said 
magistrate, sealed up and directed to such 
court, and remain under his seal until 
opened in court. And any person may be 
compelled to appear aod depose as afore¬ 
said, in the same manner as to appear and 
testify in court. And in the trial of any 
cause of admiralty or maritime jurisdiction 
in a district court, the decree in which may 
be appealed from, if either party shall sug¬ 
gest to and satisfy the court, that probably 
it will not be in his power to produce the 
witnesses, there testifying, before the cir 
cuit court, should an appeal be had, and 
shall move that their testimony shall be 
taken down in writing, it shall be so done 
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by the clerk of the court. And if an appeal 
be had, such testimony may be used on the 
trial of the same, if it shall appear to the 
satisfaction of the court, which shall try 
the appeal, that the witnesses are then 
dead, or gone out of the United States, or 
to a greater distance than as aforesaid, 
from the place where the court is sitting; 
or that, by reason of age, sickness, bodily 
infirmity, or imprisonment, they are unable 
to travel or appear at court, but not other¬ 
wise. And unless the same shall be made 
to appear on the trial of any cause, with 
respect to witnesses whose depositions may 
have beeu taken therein, such depositions 
shall not be admitted or used in the cause. 
Provided , That nothing herein shall be con¬ 
strued to prevent any court of the United 
States from granting a dedimus potestatem, 
to take depositions according to common 
usage, when it may be necessary to prevent 
a failure or delay of justice; which power 
they shall severally possess ; nor to extend 
to depositions taken in perpetuam rei me- 
raoriam, which, if they relate to matters 
that may be cognizable in any court of the 
United States, a circuit court, on applica¬ 
tion thereto made as a court of equity, may, 
according to the usages in chancery, direct 
to be taken. 

5. The Act of January 24, 1827, 3 
Story’s L. U. S. 2040, authorizes the clerk 
of any court of the United States within 
which a witness resides or where he is 
found, to issue a subpoena to compel the 
attendance of such witness, and a neglect 
of the witness to attend may be punished 
by the court whose clerk has issued the 
subpoena, as for a contempt. And when 
papers are wanted by the parties litigant, 
the judge of the court within which they 
are, may issue a subpoena duces tecum, and 
enforce obedience by punishment as for a 
contempt. 

For the form and style of depositions, 
see Grresl. Eq. Ev. 77. 

Disposition, eccl. law. The act of de¬ 
priving a clergyman, by a competent tribu¬ 
nal, of his clerical orders, to punish him 
for some offence, and to prevent his acting 
in future in his clerical character. Avl. 
Par. 206. 

DEPOSITOR, contracts. He who makes 
a deposit. 

2. He is generally entitled to receive 
the deposit from the depositary, but to this 
rule there are exceptions; as when the de¬ 
positor at the time of making the deposit 


had no title to the property deposited, and 
the owner claims it from the depositary, the 
depositor cannot recover it; and for this 
reason, that he can never be in a better 
situation than the owner. 1 Barn. & Aid. 
450 ; 5 Taunt. 759. As to the place where 
the depositor is entitled to receive his de¬ 
posit, see Story on Bailm. § 117—120; 1 
Bouv. Inst. n. 1063. 

DEPREDATION, French law. The 
pillage which is made of the goods of a de¬ 
cedent. Ferr. Mod. h. t. 

DEPRIVATION, ecclesiastical punish¬ 
ment. A censure by which a clergyman is 
deprived of his parsonage, vicarage, or other 
ecclesiastical promotion or dignity. Vide 
Ayliffe’s Parerg. 206 ; 1 Bl. Com. 393. 

DEPUTY. One authorized by an officer 
to exercise the office or right wdiich the 
officer possesses, for and in place of the 
latter. 

2. In general, ministerial officers can 
appoint deputies; Com. Dig. Officer, D 1; 
unless the office is to be exercised by the 
ministerial officer in person; and where the 
office partakes of a judicial and ministerial 
character, although a deputy may be made 
for the performance of ministerial acts, one 
cannot be made for the performance of a 
judicial act; a sheriff cannot therefore make 
a deputy to hold an inquisition, under a writ 
of inquiry, though he may appoint a deputy 
to serve a writ. 

3. In general, a deputy has power to 
do every act which his principal might do; 
but a deputy cannot make a deputy. 

4. A deputy should always act in the 
name of his principal. The principal is 
liable for the deputy’s acts performed by 
him as such, and for the neglect of the 
deputy; Dane’s Ab. vol. 3, c. 76, a. 2; 
and the deputy is liable himself to the per¬ 
son injured for his own tortious acts. Dane’s 
Ab. Index, h. t.; Com. Dig. Officer, D ; 
Viscount, B. Vide 7 Vin. Ab. 556 ; Arch. 
Civ. PI. 68; 16 John. R. 108. 

Deputy of the attorney general. 
An officer appointed by the attorney gene¬ 
ral, who is to hold his office during the 
pleasure of the latter, and whose duty it is 
to perform, within a specified district, the 
duties of the attorney general. He must 
be a member of the bar. In Pennsylvania, 
by an act of assembly, passed May 3,1850, 
district attorneys are elected by the people, 
who are required to perform the duties 
which, before that act, were performed 
by deputies of the attorney general. 
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Deputy district attorneys. The Act 
of Congress of March 3, 1815, 2 Story L. 
U. S. 1530, authorizes and directs the dis¬ 
trict .attorneys of the United States to 
appoint by warrant, an attorney as their 
substitute or deputy in all cases when ne¬ 
cessary to sue or prosecute for the United 
States, in any of the state or county courts, 
by that act invested with certain jurisdic¬ 
tion, within the sphere of whose jurisdiction 
the said district attorneys do not themselves 
reside or practice; and the said substitute 
or deputy shall be sworn or affirmed to the 
faithful execution of his duty. 

DERELICT, common law . This term is 
applied in the common law in a different 
sense from what it bears in the civil law. 
In the former it is applied to lands left by 
the sea. 

2. When so left by degrees the derelict 
land belongs to the owner of the soil adjoin¬ 
ing, but when the sea retires suddenly, it 
belongs to the government. 2 Bl. Com. 
2G2 ; 1 Bro. Civ. Law, 239 ; 1 Sumn. 328, 
490 ; 1 Gallis. 133 ; Bee, R. 62,178, 260; 
Ware, R. 332. 

DERELICTO, civil law. Goods volun¬ 
tarily abandoned by their owner; he must, 
however, leave them, not only sine spe rever- 
tendi , but also sine animo revertendi; his 
intention to abandon thorn may be inferred 
by the great length of time during which he 
may have been out of possession, without 
any attempt to regain them. 1 Bro. Civ. 
Law, 239; 2 Bro. Civ. Law, 51; Wood’s 
Civ. Law, 156 ; 19 Amer. Jur. 219, 221, 
222 ; Dane’s Ab. Index, h. t.; 1 Ware’s 
R. 41. 

DERIVATIVE. Coming from another; 
taken from something preceding, secondary; 
as derivative title, which is that acquired 
from another person. There is considerable 
difference between an original and a deriva¬ 
tive title. When the acquisition is original, 
the right thus acquired to the thing becomes 
property, which must be unqualified and 
unlimited, and since no one but the occupant 
has any right to the thing, he must have 
the whole right of disposing of it. But 
with regard to derivative acquisition, it 
may be otherwise, for the person from whom 
the thing is acquired may not have an 
unlimited right to it, or he may convey or 
transfer it with certain reservations of 
right. Derivative title must always be by 
contract. 

2. Derivative conveyances are those 
which presuppose some other precedent oon- 


f veyance, and serve only to enlarge, confirm, 
alter, restrain, restore, or transfer the inte¬ 
rest granted by such original conveyance. 
3 Bl. Com. 324. 

Derivative power. An authority by 
which one person enables another to do an 
act for him. See Powers . 

DEROGATION, civil law . The partial 
abrogation of a law ; to derogate from a 
law is to enact something which is contrary 
to it; to abrogate a law is to abolish it 
entirely. Dig. lib. 50, t. 17, 1. 102. See 
Abrogation . 

DESCENDANTS. Those who have is¬ 
sued from an individual, and include his 
children, grandchildren, and their children 
to the remotest degree. Ambl. 327 ; 2 Bro. 
C. C. 30; Id. 230 ; 3 Bro. C. C. 367 ; 1 
Rop. Leg. 115; 2 Bouv. n. 1956. 

2. The descendants form what is called 
the direct descending line. Vide Line. 
The term is opposed to that of ascendants, 
(q. v.) 

3. There is a difference between the num¬ 
ber of ascendants and descendants which a 
man may have; every one has the same 
order of ascendants, though they may not 
be exactly alike as to numbers, because 
some may be descended from a common 
ancestor. In the line of descendants they 
fork differently, according to the number 
of children, and continue longer or shorter 
as generations continue or cease to exist. 
Many families become extinct, while others 
continue; the line of descendants is there¬ 
fore diversified in each family. 

DESCENDER. In the descent; as 
formedon in the descender. Bac. Ab. 
Formedon, A 1. Vide Formedon . 

DESCENT. Hereditary succession. De¬ 
scent is the title, whereby a persoD, upon 
the death of his ancestor, acquires the estate 
of the latter, as his heir at law. This man¬ 
ner of acquiring title is directly opposed to 
that of purchase, (q. v.) 2 Bouv. Inst. n. 

1952, et seq. 

2. It will be proper to consider, 1. What 
kind of property descends ; and, 2. The 
general rules of descent. 

3. —§ 1. All real estate, and all freehold 
of inheritance in land, descend to the heir. 
And, as being accessory to the land and 
making a part of the inheritance, fixtures, 
and emblements, and all things annexed to, 
or connected with the land, descend with it 
to the heir. Terms for years, and other 
estates less than freehold, p&ss to the execu¬ 
tor, and are not subjects of descent. It is 
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i rule at common law that no one can ] 
inherit real estate unless he was heir to the 
person lost seised. This does not apply as 
a general rule in the United States. Vide 
article Passess io frofris . 

4.-^§ 2. The general rules of the law of 
descent. 

1. It is a general rule in the law of in¬ 
heritance, that if a person owning real 
estate, dies seised, or as owner, without de¬ 
vising the same, the estate shall descend to 
his descendants in the direct line of lineal 
descent, and if there be but one person, 
then to him or her alone; and if more than 
one person, and all of equal degree of 
consanguinity to the ancestor, then the 
inheritance shall descend to the several 
persons as tenants in common in equal 
parts, however remote from the intestate the 
common degree of consanguinity may be. 
This rule is in favor of the equal claims of 
the descending line, in the same degree, 
without distinction of sex, and to the ex¬ 
clusion of all other claimants. The fol¬ 
lowing example will illustrate it; it consists 
of three distinct eases : 1. Suppose Paul 

shall die seised of real estate, leaving two 
sons and a daughter, in this case the estate 
would descend to them in equal parts; but 
suppose, 2. That instead of children, he 
should leave several grandchildren, two of 
them the children of his son Peter, and one 
the son of his son John, these will inherit 
the estate in equal proportions; or, 3. In¬ 
stead of children and grandchildren, sup¬ 
pose Paul left ten great grandchildren, one 
the lineal descendant of his son John, and 
'nine the descendants of his son Peter; these, 
like the others, would partake equally of 
the inheritance as tenants in common. Ac¬ 
cording to Chancellor Kent, this rule pre¬ 
vails in all the United States, with this 
variation, that in Vermont the male de¬ 
scendants take double the share of females; 
and in South Carolina, the widow takes one- 
third of the estate in fee; and in Georgia, 
she takes a child’s share in fee, if there be 
any children, and, if none, she then takes 
in each of those states, a moiety of the 
estate. In North and South Carolina, the 
claimant takes in all cases, per stirpes , 
though standing in the same degree. 4 
Kent, Com. 371 ; Reeves’ Law of Dese. 
passim; Griff. Law Reg., answers to the 
6th interr. under the head of each state. 
In Louisiana the rule is, that in all cases in 
which representation is admitted, the parti¬ 
tion is made by roots; if one root has pro¬ 


duced several branches, the subdivision is 
also made by root in each branch, and the 
members of the branch take between them 
by beads. Civil Code, art. 895. 

5.—2. It is also a rule, that if a person 
dying seised, or as owner of the land, leaves 
lawful issue of different degrees of consan¬ 
guinity, the inheritance shall descend to 
the children and grandchildren of the 
ancestor, if any be living, and to the issue 
of such children and grandchildren as 
shall be dead, and so on to the remotest 
degree, as tenants in common; but such 
grandchildren and their descendants, shall 
inherit only^such share as their parents re¬ 
spectively would have inherited if living. 
This rule may be illustrated by the fol¬ 
lowing example: 1. Suppose Peter, the 
ancestor, had two children; John, dead, 
(represented in the following diagram by 
figure 1,) and Maria, living (fig. 2); John 
had two children, Joseph, living, (fig. 3,) 
and Charles, dead (fig. 4); Charles had 
two children, Robert, living, (fig. 5,) and 
James, dead (fig. 6); James had two child¬ 
ren, both living, Ann, (fig. 7,) and William, 
(fig. 8.) 

Peter (0) the ancestor. 



( 7 ) ( 1 ) 


In this case Maria would inherit one- 
half ; Joseph, the son of John, one-half of 
the half, or quarter of the whole ; Robert, 
one-eighth of the whole; and Ann and 
William, each one-sixteenth of the whole, 
which they would hold as tenants in com¬ 
mon in these proportions. This is called 
inheritance per stirpes , by roots, because 
the heirs take in such portions only as 
their immediate ancestors would have in¬ 
herited if living. 

0.—3. When the owner of land dies 
without lawful issue, leaving parents, it is 
the rule in some of the states, that the in- 
| heritance shall ascend to them, first to the 
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father, and then to the mother, or jointly 
to botli, under certain regulations prescribed 
by statute. 

7.—4. When the intestate dies without 
issue or parents, the estate descends to his 
brothers and sisters and their representa¬ 
tives. When there are such relations, and 
all of equal degree of consanguinity to the 
intestate, the inheritance descends to them 
in equal parts, however remote from the in¬ 
testate the common degree of consanguinity 
may be. When all the heirs are brothers 
and sisters, or all of them nephews and 
nieces, they take equally. When some are 
dead who leave issue, and some are living, 
then those who are living take the share 
they would have taken if all had been living, 
and the descendants of those who are dead 
inherit only the share which their imme¬ 
diate parents would have received if living. 
When the direct lineal descendants stand 
in equal degrees, they take per capita , by 
the head, each one full share; when, on the 
contrary, they stand in different degrees of 
consanguinity to the common ancestor, they 
take per stirpes , by roots, by right of re¬ 
presentation. It is nearly a general rule, 
that the ascending line, after parents, is 
postponed to the collateral line of brothers 
and sisters. Considerable difference exists 
in the laws of the several states, when the 
next of kin are nephews and nieces, and 
uncles and aunts claim as standing in the 
same degree. In many of the states, all 
these relations take equally as being next 
of kin ; this is the rule in the states of 
New Hampshire, Vermont, (subject to the 
claim of the males to a double portion as 
above stated,) Rhode Island, North Caro¬ 
lina, and Louisiana. In Alabama, Con¬ 
necticut, Delaware, Georgia, Indiana, Illi¬ 
nois, Kentucky, Maine, Maryland, Massa¬ 
chusetts, Mississippi, Missouri, New Jersey, 
New York, Ohio, Pennsylvania, South Caro¬ 
lina, Tennessee, and Virginia, on the con¬ 
trary, nephews and niecep take in exclusion 
of uncles and aunts, though they be of 
equal degree of consanguinity to the intes¬ 
tate. In Alabama, Connecticut, Georgia, 
Maryland, New Hampshire, Ohio, Rhode 
Island, and Vermont, there is no represen¬ 
tation among collaterals after the children 
of brothers and sisters; in Delaware, none 
after the grandchildren of brothers and 
sisters. Iu Louisiana, the ascending line 
must be exhausted before the estate passes 
to collaterals. ’Code, art. 910. In North 
Carolina, claimants take per stirpes in every 


case, though they stand in equal degree of 
consanguinity to the common ancestor. As 
to the distinction between whole and half 
blood, vide Half blood . 

8. —5. Chancellor Kent lays it down as 
a general rule in the American law of de¬ 
scent, that when the intestate has left no 
lineal descendants, nor parents, nor bro¬ 
thers, nor sisters, or their descendants, that 
the grandfather takes the estate, before 
uncles and aunts, as being nearest of kin to 
the intestate. 

9. —6. When the intestate dies leaving 
no lineal descendants, nor parents, nor 
brothers, nor sisters, nor any of their de¬ 
scendants, nor grand parents, as a general 
rule, it is presumed, the inheritance de¬ 
scends to the brothers and sisters of both 
the intestate’s parents, and to their descend¬ 
ants, equally. When they all stand in equal 
degree to the intestate, they take per capita , 
and when in unequal degree, per stirpes . 
To this general rule, however, there are 
slight variations in some of the states, as, 
in New York, grand parents do not take 
before collaterals. 

10. —7. When the inheritance came to 
the intestate on the part of the father, then 
the brothers and sisters of the father and 
their descendants shall have the preference, 
and, in default of them, the estate shall 
descend to the brothers and sisters of the 
mother, and their descendants; and where 
the inheritance comes to the intestate on 
the part of his mother, then, her brothers 
and sisters, and their descendants, have a 
preference, and in default of them, the 
brothers and sisters on the side of the fa¬ 
ther, and their descendants, inherit. This 
is the rule in Connecticut, New Jersey, New 
York, North Carolina, Ohio, Rhode Island, 
Tennessee, and Virginia. In Pennsylvania, 
it is provided by act of assembly, April 8, 
1833, that no person who is not of the 
blood of the ancestors or other relations 
from whom any real estate descended, or 
by whom it was given or devised to the in¬ 
testate, shall in any of the cases before 
mentioned, take any estate of inheritance 
therein, but such real estate subject to such 
life estate as may be in existence by virtue 
of this act, shall pass to and vest in such 
other persons as would be entitled by this 
act, if the persons not of the blood of such 
ancestor, or other relation, had never ex¬ 
isted, or were dead at the decease of the 
intestate. In some of the states there is 
perhaps no distinction as to the descent, 
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whether they have been acquired by pur- 2. The Act of March 16, 1802, s. 19, 
chase or by descent from an ancestor. enacts, that if any non-commissioned officer, 

11. —S. When there is a failure of heirs musician, or private, shall desert the ser- 

under the preceding rules, the inheritance vice of the United States, he shall, in addi- 
descends to the remaining next of kin of tion to the penalties mentioned in the rules 
the intestate, according to the rules in the and articles of war, be liable to serve for 
statute of distribution of the personal es- and during such period as shall, with the 
tato, subject to the doctrine in the preceding time he may have served previous to his 
rules iu the different states as to the half desertion, amount to the full term of bis 
blood, to ancestral estates, and as to the enlistment; and such soldier shall and may 
equality of distribution. This rule pre- be tried by a court-martial, and punished, 
vails in several states, subject to some pe- although the term of his enlistment may 
culiarities in the local laws of descent, have elapsed previous to his being appre- 
which extend to this rule. hended or tried. 

12. It is proper before closing this ar- 3. By the articles of war, it is enacted, 
tide, to remind the reader, that in com- that “ any non-commissioned officer or sol- 
put ing the degrees of consanguinity, the dier who shall, without leave from his com- 
civil law is followed generally in this coun- j mandmg officer, absent himself from his 
try, except in North Carolina, where the [ troop, company, or detachment, shall, upon 
rules of the common law in their appliea- being convicted thereof, be punished, ac¬ 
tion to descents arc adopted, to ascertain 1 cording to the nature of his offence, at the 


the degree of consanguinity. Vide the 
articles Branch; Consanguinity; Degree; 
Line . 

DE3CRIPTIO PERSONAE. Descrip-' 
tion of the person. In wills, it frequently 
happens that the word heir is used as a 
descripfio persona; it is then a sufficient 
designation of the person. 

DESCRIPTION. A written account of 
the state and condition of personal pro¬ 
perty, titles, papers, and the like. It is a 
kind of inventory, (q. v.) but is more par¬ 
ticular in ascertaining the exact condition 
of the property, and is without any appraise¬ 
ment of it. 

2. When goods are found in the posses¬ 
sion of a person accused of stealing them, 
a description ought to be made of them. 
Merl. Rep. h. t. 

3. A description is less perfect than a 
definition, (q. v.) It gives some knowledge 
of the accidents and qualities of a thing; 
for example, plants, fruits, and animals, are 
described by their shape, bulk, color, and 
the like accidents. Ayl. Pand. 60. 

4. Description may also be of a person, 
as description of a legatee. 1 Roper on 
Leg. chap. 2. 

DESERTER. One who abandons bis 
post ; as, a soldier who abandons the pub¬ 
lic service without leave j or a sailor who 
abandons a ship when he has engaged to 
serve. 

DESERTION, crim. law . An offence 
which consists in the abandonment of the 
public service, in the army or navy, without 
leave. 


discretion of a court-martial.” Art. 21. 

4. By the articles for the government 
of the navy, art. 16, it is enacted, that “ if 
any person in the navy shall desert to an 
enemy, or rebel, he shall suffer death 
and by art. 17, “if any person in the navy 
shall desert, or shall entice others to desert, 
he shall suffer death, or such other punish¬ 
ment as a court-martial shall adjudge.” 

| Desertion, torts . The act by which 
a man abandons his wife and children, or 
either of them. 

2. On proof of desertion, the courts 
possess the power to grant the wife, or such 
children as have been deserted, alimony 
(q. v.) 

Desertion, malicious. The act of a 
husband or wife, in leaving a consort, with¬ 
out just cause, for the purpose of causing a 
; perpetual separation. Vide Abandonment^ 
malicious . 

Desertion of seamen, contracts . The 
abandonment, by a sailor, of a ship or ves¬ 
sel, in which he engaged to perform a voy¬ 
age, before the expiration of his time, and 
without leave. 

2. Desertion, without just cause, ren¬ 
ders the sailor liable, on his shipping ar¬ 
ticles, for damages, and will, besides, work 
a forfeiture of his wages previously earned. 
3 Kent, Com. 165. It has been decided, 
in England, that leaving the ship before the 
completion of the voyage is not desertion, 
in the case, 1. Of the seaman’s entering into 
the public service, either voluntarily nr by 
impress; and 2. When he^ is compelled to 
leave it by the inhuman treatment of the 
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captain. 2 Esp. R. 269; 1 Bell’s Com. 
614, 5th ed.; 2 Rob. Adm. R. 232. 

DESIGNATIO PERSONAE. The per¬ 
sons described in a contract ay being parties 
'to it. 

2. In all contracts, under seal, there 
must be some designatio personae. In gen¬ 
eral, the names of the parties appear in the 
body of the deed, u between A B of, &c., 
of the one part, and C D of, &c., of the 
other part,” being the common formula. 
But there is a sufficient designation and 
description of the party to be charged, if 
his name is written at the foot of the instru¬ 
ment, 

3. A deed alleged to have been made 
between plaintiff and defendant began as 
follows : u 5 Tis agreed that a gray nag 
bought of A B by C D shall run twenty- 

five miles in two hours for £ -, &c. In 

witness whereof, we have hereunto set our 
hands and seals.” The plaintiff and de¬ 
fendant subscribed their names at the bot¬ 
tom of the writing, and afterwards scaled 
and delivered the document as their deed. 
Held, that the omission to state the names 
of the contracting parties in the body of 
the instrument, was supplied by the signa¬ 
tures at the bottom, and it sufficiently ap¬ 
peared whose deed it was. 1 Raym. 2 ; 1 
Salk. 214 ; 2 B. & P. 339. 

4. When a person is described in the 
body of the instrument by the name of 
James, and he signs the name of John, on 
being sued by the latter name he cannot 
deny it. 3 Taunt. 505 ; Cro. Eliz. 897, n. 
(a.) Vide 11 Ad. & Ell. 594; 3 P. & D. 
271. 

DESIGN ATION, wills. The expression 
used by a testator, instead of the name of 
the person or the thing he is desirous to 
name ; for example, a legacy to the eldest 
son of such a person, would be a designa¬ 
tion of the legatee. Vide 1 Rop. Leg. 
cli. 2. 

2. A bequest of the farm which the tes¬ 
tator bought of such a person ; or of the 
picture he owns, painted by such an artist, 
would be a designation of the thing de¬ 
vised or bequeathed. 

DESPACHEURS. The name given, 
in some countries, to persons appointed to 
settle cases of average. Ord. Hamb. t. 21, 
art. 10. 

DESPATCHES. Official communica¬ 
tions of official persons, on tho affairs of 
government. 

2. In general, the bearer of despatches ! 


j is entitled to all the facilities that can be 
given him, in his own country, or in a neu¬ 
tral state ; but a neutral cannot, in general, 
be the bearer of despatches of one of the 
belligerent parties. 6 C. Rob. 465 ; see 2 
Dodson, 54 ; Edw. 274. 

DESPERATE. Of which there is no 
hope. 

2. This term is used frequently, in 
making an inventory of a decedent’s effects, 
when a debt is considered so bad that there 
is no hope of recovering it. It is then 
called a desperate debt, and, if it be 30 
returned, it will be prima facie, considered 
is desperate. See Toll. Ex. 248 ; 2 Wil¬ 
liams, Ex. 644; 1 Chit. Pr. 580. See 
Sper ate. 

DESPITUS. This word signifies, in our 
ancient law books, a contemptible person. 
Flet. lib. 4, c. 5, § 4. The English word 
despite is derived from it, which signifies 
spite or contempt; against one’s will—de¬ 
fiance with contempt, or contempt of oppo¬ 
sition. 

DESPOT. This word, in its most sim¬ 
ple and original acceptation, signifies master 
and supreine lord; it is synonymous with 
monarch; but, taken in bad part, as it is 
usually employed, it signifies a tyrant. In 
some states, despot is the title given to the 
sovereign, as king is given in others. En- 
cyc. Lond. . 

DESPOTISM, government. That abuse 
of government, where the sovereign power 
is not divided, but united in the hands 
of a single man, whatever may be his 
official title. It is not, properly, a form 
of government. Toull. Dr. Civ. Fr. tit. 
prel. n. 32 ; Rutherf. Inst. b. 1, c. 20, § 1. 
Vide Tyranny; Tyrant . 

DESRENABLE, Law French. Un¬ 
reasonable. Britt, c. 121. 

DESTINATION. The application which 
the testator directs shall be made of the 
legacy he gives; for example, when a tes¬ 
tator gives to a hospital a sum of money, to 
be applied in erecting buildings, he is said 
to give a destination to the legacy. Desti¬ 
nation also signifies the intended application 
of a thing. Mill stones, for example, taken 
out of a mill to be picked, and to be re¬ 
turned, have a destination, and are con¬ 
sidered as real estate, although detached 
from the freehold. Heir looms, (q. v.) al¬ 
though personal chattels, are, by their des¬ 
tination, considered real estate; and money 
agreed or directed to be laid out in land, is 
treated as real property. Newl. on Contr* 
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oh. S ; Fonbl. Eq. B. 1, c. 6, § 9; 3 Wheat. 
It. 577 ; 2 Boll's Com. 2 ; Ersk. Inst. 2, 2, 
§14. Vide Mill. 

2. When the owner of two adjoining 
houses uses, during his life, the property in 
such a manner as to make one. property sub¬ 
ject to the other, and devises one property 
to one person, and the other to another, this 
is said not to be an easement or servitude, but 
a destination by the former owner. Lois des 
Bat. partie 1, c. 4, art. 3, § 3 ; 5 Har. & 
John. 82. ^ee Dedication . 

Destination, com . law. The port at 
which a ship is to end her voyage is called 
her port of destination. Pard. n. 600. 

DESUETUDE. This term is applied to 
laws which have become obsolete, (q. v.) 

DETAINER. 1. The act of keeping a 
person against his will, or of keeping goods 
or propert}’. All illegal detainers of the 
person amount to false imprisonment, and 
may be remedied by habeas corpus. 

2. —2. A detainer or detention of goods 
is either lawful or unlawful; when lawful, 
the party having possession of them cannot j 
be deprived of it. The detention may be k 
unlawful, although the original taking was ! 
lawful; as when goods were distrained for ; 
rent, and the rent was afterwards paid ; or 
when they were pledged, and the money 
borrowed, and interest were afterwards paid ; 
in t^ese, and the like cases, the owner 
should make a demand, (q. v.) and if the 
possessor refuse to restore them, trover, de¬ 
tinue, or replevin, will lie, at the option of 
the plaintiff. 

3. —3. There may also be a detainer of 
land; and this is either lawful and peace¬ 
able, or unlawful and forcible. 1. The de¬ 
tainer is lawful where the entry has been 
lawful, and the estate is held by virtue of 
some right. 2. It is unlawful and forcible, 
where the entry has been unlawful, and with 
force, and it is retained, by force, against 
right; or even when the entry has been 
peaceable and lawful, if the detainer be by 
force, and against right; as, if a tenant at 
will should detain with force, after the will 
has determined, he will be guilty of a forci¬ 
ble detainer. Hawk. P. C. eh. 64, s. 22 ; 
2 Chit. Pr. 238 ; Com. Dig. B. 2; 8 Cowen, 
216: 1 Hall, 240; 4 John. 198; 4 Bibb, 
501. A forcible detainer is a distinct offence 
from a forcible entry. 8 Cowen, 216. See 
Forcible entry and detainer . 

4.—4. A writ or instrument, issued or 
made by a competent officer, authorizing the 
keeper of a prison to keep in his custody a 


person therein named. A detainer may bo 
lodged against one w r ithin the walls of a 
prison, on what account soever he is there. 
Com. Dig. Process, ft 3 b. 

DETENTION. The act of retaining a' 
person or property, and preventing the re¬ 
moval of such person or property. 

2. The detention may be occasioned by 
accidents, as, the detention of a ship by 
calms, or by ice ; or it may be hostile, as 
the detention of persons or ships in a foreign 
country, by order of the government. In 
general, the detention of a ship docs not 
change the nature of the contract, and 
therefore, sailors will be entitled to their 
wages during the time of the detention. 1 
Bell’s Com. 517, 519, 5th ed.; MackeL 
Man. § 210. 

3. A detention is legal when the party 
has a right to the property, and has come 
lawfully into possession. It is illegal when 
the taking was unlawful, as is the case of 
forcible entry and detainer, although the 
party may have a right of possession ; but, 
in some cases, the detention may be lawful, 
although the taking may have been unlaw¬ 
ful. 3 Penn. St. R. 20. When the taking 
was legal, the detention may be illegal; as, 
if one borrow a horse, to ride from A to B, 
and afterwards detain him from the owner, 
after demand, such detention is unlawful, 
and the owner may either retake his pro¬ 
perty, or have an action of replevin or de¬ 
tinue. 1 Chit. Pr. 135. In some cases, 
the detention becomes criminal, although 
the taking was lawful, as in embezzlement. 

DETERMINABLE. What may come 
to an end, by the happening of a contin¬ 
gency ; as a determinable fee. See 2 Bouv. 
Inst. n. 1695. 

Determinable fee. Also called a quali¬ 
fied or base fee y is one which has a quality 
subjoined to it, and which must be deter¬ 
mined whenever the qualification annexed to 
it is at an end. A limitation to a man and 
his heirs on the part of his father, affords 
an example of this species of estate. Litt. 
§ 254; Co. Litt. 27 a, 220; 1 Prest. on 
Estates, 449 ; 2 Bl. Com. 109 ; Cruise, tit 
1, § 82 ; 2 Bouv. Inst. n. 1695. 

DETERMINATE. That which is ascer¬ 
tained ; what is particularly designated ; as, 
if I sell you my horse Napoleon, the article 
sold is here determined. This is very dif¬ 
ferent from a contract by which I would 
have sold you a horse, without a particular 
designation of any horse. 1 Bouv. Inst. n. 
947, 950. 
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DETERMINATION. The end, the con¬ 
clusion, of a right or authority ; as, the de¬ 
termination of a lease. Com. Dig. Estates 
by Grant, G 10, 11, and 12. The determi¬ 
nation of an authority is the end of the au¬ 
thority given ; the end of the return day of a 
writ determines the authority of the sheriff; 
the death of the principal determines the 
authority of a mere attorney. By determi¬ 
nation is also understood the decision or 
judgment of a court of justice. 

DETINET. He detains. Vide Debet 
et Detinety and Detinuit . 

DETINUE, remedies . The name of an 
action for the recovery of a personal chattel 
in specie. 3 Bl. Com. 152; 3 Bouv. Inst, 
n. 3472; 1 J. «J. Marsh. 500. 

2. This action may be considered, 1. 
With reference to the nature of the thing 
to be recovered. 2. The plaintiff’s interest 
therein. 3. The injury. 4. The pleadings. 
5. The judgment. 

3. —1. The goods which it is sought to 
recover, must be capable of being distin¬ 
guished from all others, as a particular 
horse, a cow, &c., but not for a bushel of 
grain. Com. Dig. Detinue, B, C ; 2 Bl. 
Com. 152 ; Co. Litt. 286 b ; Bro. Det. 51. 
Detinue cannot be maintained where the 
property sued for had ceased to exist when 
the suit was commenced. 2 Dan^ 332. 
See 5 Stew. & Port. 123; 1 Ala. R. 203. 

4. —2. To support this action, the plain¬ 
tiff must have a right to immediate posses¬ 
sion, although he never had actual pos¬ 
session ; a reversioner cannot, therefore, 
maintain itr. A bailee, who has only a 
special property, may nevertheless support 
it when he delivered the goods to the de¬ 
fendant, or they were taken out of the 
bailee’s custody. 2 Saund. 47, b, c, d; 
Bro. Ab. h. t.; 9 Leigh, R. 158 ; 1 How. 
Miss. R. 315; 5 How. Miss. R. 742 ; 4 B. 
Munr. 365. 

5. —3. The gist of the action is the wrong¬ 
ful detainer, and not the original taking. 
The possession must have been acquired by 
the defendant by lawful means, as by de¬ 
livery, bailment, or finding, and not tor- 
tiously. Bro. Abr. Det. 53, 36, 21 ; 1 
Misso. R. 749. But a demand is not re¬ 
quisite, except for the purpose of entitling 
the plaintiff to damages for the detention 
between the time of the demand and that 
of the commencement of the action. 1 Bibb, 
186 ; 4 Bibb, 340 ; 1 Misso. 9 ; 3 Litt. 46. 

6. —4. The plaintiff may declare upon a 
bailment or a trover; but the practice, by 


the ancient common law, was to allege, sim¬ 
ply, that the goods came to the hands, Ac., of 
the defendant without more. Bro. Abr. Det. 
10, per Littleton; 33 H. VI. 27. The trover 
or finding, when alleged, was not traversable, 
except when the defendant alleged delivery 
over of a chattel actually found to a third 
person, before action brought, in excuse of 
the detinue. Bro. Abr. Det. 1, 2. Nor is 
the bailment traversable, but the defendant 
must answer to the detinue. Bro. Abr. 
Det. 50-1. In describing the things de¬ 
manded, much certainty is requisite, owing 
to the nature of the execution. A declara¬ 
tion for u a red eow with a white face,” is 
not supported by proof that the cow was a 
yellow or sorrel cow. 1 Scam. R. 206. 
The general issue is non detinet , and under 
it special matter may be given in evidence. 
Co. Litt. 283. 

7.—5. In this action the defendant fre¬ 
quently prayed garnishment of a third per¬ 
son, whom he alleged owned or had an 
interest in the thing demanded ; but this he 
could not do without confessing the posses¬ 
sion of the thing demanded, and made 
privity of bailment. Bro. Abr. Garnishment, 
1 ; Interpleader, 3. If the prayer of gar¬ 
nishment was allowed, a sci. fac. issued 
against the person named as garnishee. If 
he made default, the plaintiff recovered 
against the defendant the chattel demanded, 
but no damages. If the garnishee appeared 
and the plaintiff made default, the garnishee 
recovered. If both appeared, and the plain¬ 
tiff recovered ; he had judgment against the 
defendant for the chattel demanded, and a 
distringas in execution; and against the 
garnishee a judgment for damages, and a 
fi. fa. in execution. The verdict and judg¬ 
ment must be such, that a special remedy 
may be had for the recovery of the goods 
detained, or a satisfaction in value for each 
parcel, in case they, or either of them, can¬ 
not be returned. Walker, R. 538 ; 7 Ala. 
R. 189; 4 Yerg. R. 570; 3 Monr. 59; 7 
Ala. R. 807 ; 5 Miss. R. 489; 6 Monr. 52; 
4 Dana, 58 ; 3 B. Munr. 313 ; 2 Humph. 
59. The judgment is in the alternative, 
that the plaintiff recover the goods or the 
value thereof, if he cannot have the goods 
themselves, and his damages. Bro. Abr. 
Det. 48, 26, 3, 25; 4 Dana, R. 58; 2 
Humph. 59; 3 B. Monr. 313, for the de¬ 
tention and full costs. Vide, generally, 1 
Chit. PI. 117 : 3 Bl. Com. 152 ; 2 Reeve’s 
Hist. C. L. 261, 333, 336; 3 Id. 60, 74; 
Bull. N. P. 50. This action has yielded to 
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Ihe more practical and less technioal aotion 
of trover, 3 HI. Com. 152. 

DETINT IT, practice. He detained. 

2. Where an action of replevin is insti¬ 
tuted for goods which the defendant had 
taken, but which he afterwards restored, it 
is said to be brought in the detinirit; in 
such ease the judgment is, that the plaintiff* 
recover the damages assessed by the jury 
for the taking and unjust detention, or for 
the latter only, where the former was justi¬ 
fiable, and his costs. 4 Bouv. Inst. n. 3562. 

3. When the replevin is in the detinet , 
that he detains the goods, the jury must find 
in addition to the above, the value of the 
chattels, (assuming they are still detained,) 
not in a gross sum, but each separate article 
must be separately valued, for perhaps the 
defendant may restore some of them, in 
which case the plaintiff is to recover the 
value of the remainder. Vide Debet et 
Detinet . 

DEVASTAVIT. A devastavit is a mis¬ 
management and waste by an executor, ad¬ 
ministrator, or other trustee, of the estate 
and effects trusted to him, as such, by which 
a loss occurs. 

*2. It takes place by direct abuse, by 
mal-administmtion, and by neglect. 

3. —§ 1. By direct abuse. This takes 
place when the executor, administrator, or 
trustee, sells, embezzles, or converts to his 
own use, the goods entrusted to him ; Com. 
Dig. Administration, I 1 ; releases a claim 
due to the estate; 3 Bac. Abr. 700 ; Hob. 
266; Cro. Eliz. 43 ; 7 John. It. 404 ; 9 
Mass. 352 ; or surrenders a lease below its 
value. 2 John. Cas. 376; 3 P. Wins. 330. 
These instances sufficiently show that any 
wilful waste of the property will be con¬ 
sidered as a direct devastavit. 

4. —§ 2. By mal-adminisiration . De¬ 
vastavit by mal-administration most fre¬ 
quently occurs by the payment of claims 
which were not due nor owing ; or by paying 
others out of the order in which they ought 
to be paid ; or by the payment of legacies 
before all the debts have been satisfied. 
4 Serg. & Rawle, 394; 5 Rawle, 266. 

5—4 3. By neglect . Negligence on 
the part of an executor, administrator, or 
trustee, may equally tend to the waste of 
the estate, as the direct destruction or mal¬ 
administration of the assets, and render him 
guilty of a devastavit. The neglect to sell 
the goods at a fair price, within a reasonable 
time, or, if they are perishable goods, before 
they are wasted, will be a devastavit . And 
Yol. I.—C o 


a neglect to collect a doubtful debt, which 
by proper exertion might have been col¬ 
lected, will be so considered. Bac. Ab. 
Executors, L. 

6. The law requires from trustees, good 
faith and due diligence, the want of which 
is punished by making them responsible for 
the losses which may be sustained by the 
property entrusted to them ; when, there¬ 
fore, a party has been guilty of a devastavit , 
he is required to make up the loss out of 
his own estate. Vide Cora. Dig. Adminis¬ 
tration, I; 11 Vin. Ab. 306; 1 Supp. to 
Ves. jr. 209; 1 Vern. 328; 7 East, R. 
257; 1 Binn. 194; 1 Serg. & Rawle* 
241; 1 John. R. 396 ; 1 Caines’ Cas. 96 ; 
Bac. Ab. Executor, L; 11 Toull. 58, 59, 
n. 48. 

DEVIATION, insurance y contracts. A 
voluntary departure, without necessity, or 
any reasonable cause, from the regular and 
usual course of the voyage insured. 

2. From the moment this happens, the 
voyage is changed, the contract determined, 
and the insurer discharged from all subse¬ 
quent responsibility. By the contract, the 
insurer only runs the risk of the contract 
agreed upon, and no other : and it is, there¬ 
fore, a condition implied in the policy, that 
the ship shall proceed to her port of desti¬ 
nation by the shortest and safest course, 
and on no account to deviate from that 
course, but in cases of necessity. 1 Mood. 
k Rob. 60; 17 Ves. 364 ; 3 Bing. 637; 12 
East, 578. 

3. The effect of a deviation is not to 
vitiate or avoid the policy, but only to de¬ 
termine the liability of the underwriters 
from the time of the deviation. If, there¬ 
fore, the ship or goods, after the voyage 
has commenced, receive damage, then the 
ship deviates, and afterwards a loss happen, 
there, though the insurer is discharged from, 
the time of the deviation, and is not answer- 
able for the subsequent loss, yet he is bound 
to make good the damage sustained previous 
to the deviation. 2 Lord Rayra. 842; 2 
Salk. 444. 

4. But though he is thus discharged 
from subsequent responsibility, he is en¬ 
titled to retain the whole premium. Dougl. 
271 ; 1 Marsh. Ins. 183; Park. Ins. 294. 
See 2 Phil. Ev. 60, n. (b) where the Ameri¬ 
can cases arc cited. 

5. What amounts to a deviation is not 
easily defined, but a departure from the 
usual course of the voyage, or remaining at 
places where the ship is authorized to touoh, 
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longer than necessary, or doing there what 
the insured is not authorized to do : as, if 
the ship have merely liberty to touch at a 
port, and the insured stay there to trade, 
or break bulk, it is a deviation. 4 Dali. 
274; 1 Peters’ C. C. R. 104; Marsh. Ins. 
B. 1, c. 6, s. 2. By the course of the 
voyage is not meant the shortest course the 
ship can take from her port of departure to 
her port of destination, but the regular and 
customary track, if such there be, which 
long usage has proved to be the safest and 
most convenient. 1 Marsh. Ins. 185. See 
3 Johns. Cas. 352; 7 T. R. 162. 

6. A deviation that will discharge the 
insurer, must be a voluntary departure from 
the usual course of the voyage insured, and 
not warranted by any necessity. If a devia¬ 
tion can be justified by necessity, it will not 
affect the contract; and necessity will justify 
a deviation, though it proceed from a cause 
not insured against. The cases of necessity 
which are most frequently adduced to justify 
a departure from the direct or usual course 
of the voyage, are, 1st. Stress of weather. 
2d. The want of necessary repairs. 3d. 
Joining convoy. 4th. Succouring ships in 
distress. 5th. Avoiding capture or deten¬ 
tion. 6th. Sickness of the master or mari¬ 
ner. 7th. Mutiny of the crew. 

See Park, Ins. c. 17 ; 1 Bouv. Inst. n. 
1187, et seq.; 2 John. Cas. 296 ; 11 Johns. 
R. 241; Pet. C. C. R. 98 ; 2 Johns. Rep. 
89 ; 14 Johns. R. 315; 2 Johns. R. 138 ; 
9 Johns. R. 192 ; 8 Johns. Rep. 491 ; 13 
Mass. 68; 13 Mass. 539; Id. 118; 14 
Mass. 12 ; 1 Johns. Cas. 313; 11 Johns. 
R. 241 : 3 Johns. R. 352 ; 10 Johns. R. 
83 : 1 Johns. R. 301; 9 Mass. 436, 447; 

3 Binn. 457 ; 7 Mass. 349; 5 Mass. 1; 8 
Mass. 308; 6 Mass. 102, 121; 6 Mass. 
122 ; 7 Cranch, 26; Id. 487 ; 3 Wheat. 
159 ; 7 Mass. 365 ; 10 Mass. 21: Id. 347; 

7 Johns. Rep. 364; 3 Johns. R. 352; 4 
Dali. R. 274; 5 Binn. 403; 2 Serg. & Raw. 
309 ; 2 Cranch, 240. 

Deviation, contracts. When a plan has 
been adopted for a building, and in the pro¬ 
gress of the work a change has been made 
frotoi the original plan, the change is called 
a deviation. 

2. When the contract is to build a house 
according to the original plan, and a devia¬ 
tion takes place, the contract shall be traced 
as far as possible, and the additions, if any 
have been made, shall be paid for according 
to the usual rate of charging. 3 Barn. & 
Aid. 47; and see 1 Ves. jr. 60 j 10 Ve<». jr. 


306 ; 14 Ves. 413; 13 Ves. 73 : Id. 81; 6 
Johns. Ch. R. 38; 3 Cranch, 270; 5 Cranch, 
262 ; 3 Ves. 693 ; 7 Ves. 274 ; Chit. Contr, 
168; 9 Pick. 298. 

3. The Civil Code of Louisiana, art. 
2734, provides, that when an architect or 
other workman has undertaken the building 
of a house by the job, according to a plot 
agreed on between him and the owner of 
the ground, he cannot claim an increase of 
the price agreed on, on the plea of the ori¬ 
ginal plot having been changed and extended, 
unless he can prove that such changes have 
been made in compliance with the wishes of 
the proprietor. 

DEVISAVIT VEL NON, practice . The 
name of an issue sent out of a court of 
chancery, or one which exorcises chancery 
jurisdiction, to a court of law, to try the 
validity of a paper asserted and denied to 
be a will, to ascertain whether or not the 
testator did devise, or whether or not that 
paper was his will. 7 Bro. P. C, 437 ; 2 
Atk. 424 ; 5 Barr, 21. 

DEVISE. A devise is a disposition of 
real property by a person’s last will and 
testament, to take effect after the testator’s 
death. 

2. Its form is immaterial, provided the 
instrument is to take effect after the death 
of the party; and a paper in the form of an 
indenture, which is to have that effect, is 
considered as a devise. Finch. 195; 6 
Watts, 522 ; 3 Rawle, 15 ; 4 Dcsaus. 617, 
313 ; 1 Mod. 117 ; 1 Black. R. 345. 

3. The term devise, properly and tech¬ 
nically, applies only to real estate; the 
object of the devise must therefore be that 
kind of property. 1 Hill. Ah. ch. 36, n. 62 
to 74. Devise is also sometimes improperly 
applied to a bequest or legacy, (q. v.) Vide 
2 Bouv. Inst. n. 2095, ct seq ; 4 Kent, 
Com. 489 ; 8 Vin. Ab. 41; Com. Dig. Es¬ 
tates by Devise. 

4. In the Year Book, 9 II. VI. 24, b 
A. D. 1430, Babington says, the nature of 
a devise, when lands are devisable, is, that 
one can devise that his lands shall be sold 
by executors; and this is good. And a 
devise in such form has always been in 
use. And -so a man may have frank tene¬ 
ment of him who had nothing, in the same 
manner as one may have fire from a flint, 
and yet there is no fire in the flint. But it 
is to perform the last will of the devisor. 

DEVISEE. A person to whom a devise 
has been made. 

2. All persons who are in rerum nattcra^ 
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and even embryos, may be devisees, unless 
excepted bv some positive law. In general, 
he who can acquire property by his labor 
and industry, mav receive a devise. C. & 
N. 353. 

DEVISOR. A testator ; one who de¬ 
vises his real estate. 

2. As a general rule all persons who 
may sell an estate may devise it. The dis¬ 
abilities of devisors may be classed in three 
divisions. 1. Infancy. In some of the 
United States this disability is partially re¬ 
moved ; in Illinois, Maryland, Mississippi 
and Ohio, an unmarried woman at the age 
of eighteen years may devise. 2. Coverture. 
In general, a married woman cannot devise : 

K. 7 J 

but in Connecticut and Ohio she may devise 
her lands; and in Illinois, her separate es¬ 
tate. In Louisiana, she may devise without 
the consent of her husband. Code, art. 
132. 3. Idiocy and non sane memory. It 

is evident that a person non compos cau 
make no devise, because he has no will. 

3. The removal of the disability which 
existed at the time of the devise does not, 
of itself, render it valid. For example, 
when the husband dies, and the wife becomes 
a feme sole ; when one non compos is re¬ 
stored to his sense ; and when an infant 
becomes of age ; these several acts do not 
make a will good, which at its making was 
void. 11 Mod. 123, 157; 2 Vern. 475; 
Comb, 84 ; 4 Rawle, 11. 336. Vide Testa¬ 
ment or Will . 

DEVOIR. Duty. It is used in the sta¬ 
tute of 2 Ric. II., c. 3, in the sense of duties 
or customs. 

DEVOLUTION, eccl. law. The transfer, 
by forfeiture, of a right and power which a 
person has to another on account of some 
act or negligence of the person who is vested 
with such right or power : for example, 
when a person has the right of presentation, 
and he does not present within the time 
prescribed, the right devolves on his next 
immediate superior. Ayl. Par. 331. 

DI COLONNA, mar, contracts. This 
contract takes place between the owner of a 
ship, the captain and the mariners, who 
agree that the voyage shall be for the bene¬ 
fit of all. This is a term used in the Italian 
law. Targa, ch. 36, 37 ; Emerigon, Mar. 
Loans, s. 5. 

2. The New England whalers are owned 
and navigated in this manner, and under 
this species of contract. The captain and 
his mariners are all interested in the profits 
of the voyage in certain proportion, in the 


same manner as the captain and crew of a 
privateer, according to the agreement be¬ 
tween them. Such agreement, being very 
common in former times, all the mariners 
and the masters being interested in the 
voyage. Jt is necessary to know this, in 
order to understand many of the provisions 
of the laws of Olcron, Wisbuy, the Consolato 
del Mare, and other ancient codes of mari¬ 
time and commercial law. Hall on Mar. 
Loans, 42. 

TO DICTATE. To pronounce word for 
word what is destined to be at the same 
time written by another. Merlin. Rep. mot 
Suggestion, p. 500 ; Toull. Dr. Civ. Fr. liv. 
3, t. 2, c. 5, n. 410. 

DICTATOR, civil law . A Magistrate 
at Rome invested with absolute power. IIis 
authority oyer the lives and fortunes of the 
citizens was without bounds. His office 
continued but for six months. Hist, de la 
Jur. h. t. ; Dig. 1, 2, 18 ; Id. 1, 1, 1. 

DICTUM, 'practice. Dicta are judicial 
opinions expressed by the judges on points 
that do not necessarily arise in the case. 

2. Dicta are regarded as of little au¬ 
thority, on account of the manner in which 
they are delivered ; it frequently happening 
that they are given without much reflection, 
at the bar, without previous examination. 
“ If,” says Huston, J., in Frants v . Brown, 
17 Serg. & Rawle, 292, “ general dicta in 
cases turning on special circumstances arc 
to be considered as establishing the law, 
nothing is yet settled, or can be long settled.” 
“ What I have said or written, out of the 
case trying,” continues the learned judge, 
ct or shall say or write, under such circurn 
stances, may be taken as my opinion at the 
time, without argumentorfull consideration; 
but I will never consider myself bound by 

I it, when the point is fairly trying and fully 
argued aud considered. And I protest 
against any person considering such obiter 
dicta as my deliberate opinion.” And it 
was considered by another learned judge. 
Mr. Baron Richards, to be a « great mis¬ 
fortune that dicta are taken down from 
judges, perhaps incorrectly, and then cited 
as absolute propositions.” 1 Phillim. Rep. 
406 : S. 0. 1 Eng. Ecc. R. 129 ; Ram. on 
Judgm. ch. 5, p. 36 ; Willes’ Rep. 666 ; 
1 H. Bl. 53-63 ; 2 Bos. & P. 375; 7 T. 
R. 287 ; 3 B. & A. 341; 2 Bing. 90. 
The doctrine of the courts of France on this 
subject is stated in 11 Toull. 177, n. 133. 

3. In the French law, the report of a 
judgment made by one of the judges who 
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hag given it, is called the dictum . Poth. 
Proc. Civ. partie 1 , c. 5, art. 2 . 

DIES. A day. There are four sorts of 
days: 1. A natural day; as, the morning 
and the evening made the first day. 2. An 
artificial day; that is, from day-break until 
twilight in the evening. 3. An astrological 
day, dies astro! ogicus, from sun to sun. 

4. A legal day, which is dies juridicus, and 
dies non juridicus. 1. Dies juridici, are 
all days given in term to the parties in 
court. Dies non juridici are those which 
are not appointed to do business in court, 
as Sundays, and the like. Dies in banco, 
days of appearance in the English court of 
common bench. 3 Bl. Com. 276. Vide 
Day, and 3 Com. Dig. 358. 

Dies patus, practice . A day or time 
given to a defendant in a suit, which is in 
fact a continuance of the cause. It is so 
called when given before a declaration; 
when it is allowed afterwards it assumes the 
name of imparlance, (q. v.) 

Dies non or pies non juridici. Non¬ 
judicial days. Days during which courts 
do not transact any business, as Sunday. 
The entry of judgment upon such a day is 
void. W. Jones, 156. 

DIET. An assembly held by persons 
having authority to manage the public 
affairs of the nation. In Germany, such 
assemblies are known by this name. 

DIFFERENCE. A dispute, contest, 
disagreement, quarrel. 

DIGEST, civil law . The name some¬ 
times given to the Pandects of Justinian ; 
it is so called because this compilation is 
reduced to order, quasi digest ice. 

2. It is an abridgment of the decisions of 
the praetors and the works of the learned and 
ancient writers on the law. It was made by 
order of the emperor Justinian, who, in 530, 
published an ordinance entitled De Concept 
tione Digest orum, which was addressed to 
Tribonian, and by which he was required to 
select some of the most distinguished law¬ 
yers to assist him in composing a collection I 
of the best decisions of the ancient lawyers, 
and compile them in fifty books, without | 
confusion or contradiction. The work was j 
immediately commenced, and completed on 
the 16th of December, 533. 

3. The Digest is divided in two different 
ways ; the first, into fifty books, each book 
into several titles, and each title into several 
laws; at the head of each of them is the name 
of the lawyer from whose work it was taken. 

4. — 1 . The first book oontains twenty- 


two titles; the subject of the first is D6 
jusiicia et jure; of the division of person 
and things ; of magistrates, kc . 

5. — 2 . The second, divided into fifteen 
titles, treats of the power of magistrates and 
their jurisdiction; the manner of com¬ 
mencing suits ; of agreements and compro¬ 
mises. 

6 . —3. The third, composed of six titles, 
treats of those who can and those who can¬ 
not sue; of advocates and attorneys and 
syndics ; and of calumny. 

7. —4. The fourth, divided into nine 
| titles, treats of causes of restitution; of 
| submissions and arbitrations; of miuors, 

carriers by water, inkeepers and those who 
! have the care of the property of others. 

8 . —5. In the fifth there are six titles, 
whioh treat of jurisdiction and inofficious 
testaments. 

9. — 6 . The subject of the sixth, in which 
there are three titles, is actions. 

1 10.—7. The seventh, in nine titles, em¬ 
braces whatever concerns usufructs, per¬ 
sonal servitudes, habitations, the uses of 
real estate, and its appurtenances, and of 
the sureties required of the usufructuary. 

| 11 .— 8 . The eighth book, in six titles, 

regulates urban and rural servitudes. 

12.—9. The ninth book, in four titles, 
explains certain personal actions. 

| 13.—10. The tenth, in four titles, treats 

of mixed actions. 

j 14. — 11, The object of the eleventh 
1 book, containing eight titles, is to regulate 
interrogatories, the cases of which the judge 
was to take cognizance, fugitive slaves, of 
I gamblers, of surveyors who made false 
reports, and of funerals and funeral ex¬ 
penses. 

15. —12. The twelfth book, in seven 
titles, regulates personal actions in which 
the plaintiff claims the title of a thing. 

16. —13. The thirteenth, treats of cei- 
tain particular actions, in seven titles. 

17. —14. This, like the last, regulates 
certain actions : it has six titles. 

18. — 15 . The fifteenth, in four titles, 
treats of actions for which a father or mas¬ 
ter is liable, in consequence of the acts of 
his children or slaves, and those to which 
he is entitled; of the peculium of children 
and slaves, and of the actions on this right. 

19 # —16. The sixteenth, in three titles, 
contains the law relating to the senatus 
consultum velleianum, of compensation or 
set off, and of the action of deposit. 

20._17. The seventeenth, in two titlesi 
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expounds the law of mandates and part¬ 
nership. 

21. —18. The eighteenth book, in seven 
titles, explains the contract of sale. 

22 . —10. The nineteenth, in five titles, 
treats of the actions which arise on a con¬ 
tra et of sale. 

23. —20. The law relating to pawns, 
hypothecation, the preference among credit¬ 
ors, and subrogation, occupy the twentieth 
book, which contains six titles. 

24. —21. The twenty-first book, explains 
under three titles, the edict of the ediles re¬ 
lating to the sale of slaves and animals ; then 
what relates to evictions and warranties. 

25. —22. The twenty-second treats of 
interest, profits and accessories of things, 
proofs, presumptions, and of ignorance of 
law and fact. It is divided into six titles. 

20.—23. The twenty-third, in five titles, 
contains the law of marriage, and its accom¬ 
panying agreements. 

27. —24. The twenty-fourth, in three 
titles, regulates donations between husband 
and wife, divorces, and their consequence. 

28. —25. The twenty-fifth is a continua¬ 
tion of the subject of the preceding. It 
contains seven titles. 

29. —26 and 27. These two books, each 
in two titles, contain the law relating to 
tutorship and curatorship. 

30. —28. The twenty-eighth, in eight 
titles, contains the law on last wills and 
testaments. 

31. —29. The twentv-ninth, in seven 
titles, is the continuation of the twenty- 
eighth book. 

32. —30, 31, and 32. These three books, 
each divided into two titles, contain the law 
of trusts and specific legacies. 

33. —33, 34, and 35. The first of these, 
divided into ten titles; the second, into nine 
titles ; and the last into three titles, treat of 
various kinds of legacies. 

34. —36. The thirty-sixth, containing 
four titles, explains the senatus consultum 
trebellianum, and the time when trusts be¬ 
come due. 

35. —37. This book, containing fifteen 
titles, has two objects; first, to regulate suc¬ 
cessions ; and, secondly, the respect which 
children owe their parents, and freedmen 
their patrons. 

36. —38. The thirty-eighth book, in se¬ 
venteen titles, treats of a variety of sub¬ 
jects ; of successions, and of the degree of 
kindred in successions; of possession ; and 
of heirs. 
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37. —39. The thirty-ninth explains the 
means which the law and the praetor take to 
prevent a threatened injury; and donations 
inter vivos and mortis causd . 

38. —40. The fortieth, in sixteen titles, 
treats of the state and condition of per¬ 
sons, and of what relates to freedmen and 
liberty. 

39. —41. The different means of acquir¬ 
ing and losing title to property, are ex¬ 
plained in the forty-first book, in ten titles. 

40. —42. The forty-second, in eight titles, 
treats of the res judicata, and of the seizure 
and sale of the property of a debtor. 

41. —43. Interdicts or possessory actions 
are the object of the forty-third book, in 
three titles. 

42. —44. The forty-fourth contains an 
enumeration of defcnccB ’which arise in con¬ 
sequence of the res judicata , from the lapse 
of time, prescription, and the like. This 
occupies six titles; the seventh treats of 
obligations and actions. 

43. —45. This speaks of stipulations, by 
freedmen, or by slaves. It contains only 
three titles. 

44. —46. This hook, in eight titles, treats 
of securities, novations, and delegations, 
payments, releases, and acceptations. 

45. —47. In the forty-seventh book arc 
explained the punishments inflicted for pri¬ 
vate crimes, de privatis delict is, among 
which are included larcenies, slander, libels, 
offences against religion, and public man¬ 
ners, removing boundaries, and other simi¬ 
lar offences. 

46. —48. This book treats of public 
crimes, among which are enumerated-those 
of IcescB majestatis, adultery, murder, poison¬ 
ing, parricide, extortion, and the like, w : 1 > 
rules for procedure in such cases. 

47. —49. The forty-ninth, in eighteen 
titles, treats of appeals, of the rights of the 
public treasury, of those who are in cap¬ 
tivity, and of their repurchase. 

48. —50. The last book, in seventeen 
titles, explains the rights of municipalities, 
and then treats of a variety of public 
officers. 

49. Besides this division, Justinian made 
another, in which the fifty hooks were di¬ 
vided into seven parts: The first contains 
the first four hooks; the second, from the fifth 
to the eleventh book inclusive; the third, 
from the twelfth to the nineteenth inclu¬ 
sive; the fourth, from the twentieth to the 
twenty-seventh inclusive; the fifth, from 
the twenty-eighth to the thirty-sixth inclu- 
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Five ; the sixth, commenced with the thirty- 
seventh, and ended with the forty-fourth 
book ; and the seventh or last was composed 
of the last six books. 

50. A third division, which, however, is 
said not to have been made by Justinian, 
is in three parts. The first, called digestum 
vetus, because it was the first printed. It 
commences with the first book, and includes 
the work to the end of the second title of 
the twenty-fourth book. The second, called 
digestum infortiatum , because it is sup¬ 
ported or fortified by the other two, it be¬ 
ing in the middle ; it commences with the 
beginning of the third title of the twenty- 
fourth book and ends with the thirty-eighth. 
The third, which begins with the thirty-ninth 
book and ends w r ith the work, is called di¬ 
gestum novum , because it was last printed. 

51. The Digest, although compiled in 
Constantinople, was originally written in 
Latin, and afterwards translated into Greek. 

5*2. This work was lost to all Europe 
during a considerable period, as indeed all 
the law works of Justinian were, except 
some fragments of the Code and Novels. 
During the pillage of Amalphi, in the war 
between the two soi-disant popes, Inno¬ 
cent II. and Anaclet II., a soldier disco¬ 
vered an old manuscript, which attracted his 
attention by its envelope of many colors. It 
■was carried to the emperor, Clothaire II., and 
proved to be the Pandects of Justinian. 
The work was arranged in its present order 
by Warner, a German, whose name, Latinised, 
is Irnerius, who was appointed professor of 
Roman law at Bologna, by that emperor. 

1 Fournel, Hist, des Avocats, 44, 46, 51. 

53. The Pandects contain all whatso¬ 
ever Justinian drew out of 150,000 verses 
of the old books of the Roman law. The 
style of the Digest is very grave and pure, 
and differs not much from “ the eloquentist I 
speech that ever the Romans used.” The 
learning of the Digest stands rather in the dis¬ 
cussing of subtle questions of law, and enu¬ 
merations of the variety of opinions of ancient 
lawyers thereupon, than in practical matters 
of daily use. The Code of Justinian differs in 
these respects from the Digest. It is less 
methodical, but more practical; the style, 
however, is a barbarous Thracian phrase 
Latinised, such as never any mean Latinist 
spoke. The work is otherwise rude and 
unskilful. Ridley’s View of the Civ. & Ecc. 
Law, pt. 1 , ch. 2 , § 1 , and ch. 1, § 2 . 

54. Different opinions are entertained 
upon the merits of the Digest, or Pandects, 


Code, Authentics and Feuds, as a system of 
jurisprudence. By some it Las leen se¬ 
verely criticised, and even harshly censured, 
and by others as warmly defended—the one 
party discovering nothing but defects, and 
the other as obstinately determined to find 
nothing but what is good and valuable. See 
Felangieri della Legislazione, vol. 1, c. 7. 
It must be confessed that it is not without 
defects. It might have been comprehended 
in less extent, and in some parts arranged 
in better order. It must be confessed also 
that it is less congenial as a whole, with 
the principles of free government, than the 
common law of England. Yet, with all 
these defects, it is a rich fountain of learn¬ 
ing and reason ) and of this monument of 
the high culture and wisdom of the Roman 
jurists it may be said, as of all other works 
in which the good so much surpasses the 
bad, 

Ut plura nitent in carmine non ego paucis 
OffVmlar maeulis, quas aut incuria fudit 
Aut humana parum cavit natura. 

Hokat. Art. Poetic, v, 351. 

DIGNITIES, English law. Titles of 
honor. 

2 . They are considered as incorporeal 
hereditaments. 

3. The genius of our government for¬ 
bids their admission into the republic. 

DILAPIDATION. Literally, this signi¬ 
fies the injury done to a building by taking 
stones from it; but in its figurative, which 
is also its technical sense, it means the 
waste committed or permitted upon a 
building. 

DILATORY. That which is intended 
for delay. It is a maxim, that delays in 
law are odious, dilationes in lege sunt 
odiosce . Plowd. 75. 

Dilatory defence, chancery practice . 
A dilatory defence is one, the object of 
which is to dismiss, suspend, or obstruct 
the suit, without touching the merits, until 
the impediment or obstacle insisted on shall 
be removed. 

2 . These defences are of four kinds: 
1. To the jurisdiction of the court. 2. To 
the person of the plaintiff or defendant. 
3. To the form of proceedings, as that the 
suit is irregularly brought, or it is defective 
in its appropriate allegation of the parties; 
and, 4. To the propriety of maintaining 
the suit itself, because of the pendency of 
another suit for the same controversy. Mon¬ 
tag. Eq. PI. 88; Story Eq. PL § 434. Vide 
Defence; P/ea, dilatory . 
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Dilatory pleas. Those which delay 
the plaintiff's remedy, by questioning, not 
the cause of action, but the propriety of the 
suit, or the mode in which the remedy is 
sought. Vide Plea , dilatory . 

DILIGENCE, contracts . The doing 

things in proper time. 

2. It may be divided into three degrees, 
namely : ordinary diligence, extraordinary 
diligence, and slight diligence. It is the 
reverse of negligence, (q. v.) Under that 
article is shown what degree of negligence, 
or want of diligence, will make a party to 
a contract responsible to the other. Vide 
Story, Baihu. Index h. t.; Ayl. Pand. 
113 ; 1 Miles, Rep. 40. 

Diligence. In Scotland, there are cer¬ 
tain forms of law, whereby a creditor en¬ 
deavors to make good his payment, either by 
affecting the person of his debtor, or by 
securing the subjects belonging to him from 
alienation, or by carrying the property of 
these subjects to himself. They are either 
real or personal. 

2. Real diligence is that which is proper 
to heritable or real rights, and of this kind 
there are two sorts: 1 . Inhibitions. 2 . Ad¬ 
judication, which the law has substituted in 
the place of apprising. 

3. Personal diligence is that by which 
the person of the debtor may be secured, 
or his personal estate affected. Ersk. Pr. 
L. Scotl. B. 2 , t. 11 , s. 1 . 

DIME, money, A silver coin of the 
United States, of the value of one-tenth 
part of a dollar or ten cents. 

2. It weighs forty-one and a quarter 
grains. Of one thousand parts, nine hun¬ 
dred are of pure silver and one hundred of 
alloy. Act of January 18, 1837, s. 8 and 
9, 4 Sharsw. cont. of Story’s L. U. S. 
2523-4. 

DIMINUTION OP THE RECORD, 
practice. This phrase signifies that the record 
from an inferior court, sent up to a superior, 
is incomplete. When this is the case, the 
parties may suggest a diminution of the re¬ 
cord, and pray a writ of certiorari to the 
justices of the court below to certify the 
whole record. Tidd’s Pr. 1109 ; 1 S. &' 
R. 472 ; Co. Ent. 232 ; 8 Vin. Ab. 552 ; 
1 Lilly’s Ab. 245; 1 Nels. Ab. 658; Cro. 
Jae. 597 ; Cro. Car. 91; Minor, R. 20; 
4 Dev. R. 575; 1 Dev. & Bat. 382; 1 
Munf. R. 119. Vide Certiorari. 

DIOCESE, eccl, law. The district over 
which a bishop exercises his spiritual func¬ 
tions. 1 Bl. Com. 111. 


DIPLOMA. An instrument of writing, 
executed by a corporation or society, certi 
fying that a certain person therein named 
is entitled to a certain distinction therein 
mentioned. 

2 . It is usually granted by learned in¬ 
stitutions to their members, or to persons 
who have studied in them. 

3. Proof of the seal of a medical in¬ 
stitution and of the signatures of its officers 
thereto affixed, by comparison with the seal 
and signatures attached to a diploma re¬ 
ceived by the witness from the same insti¬ 
tution, has been held to be competent 
evidence of the genuineness of the instru¬ 
ment, although the witness never saw the 
officers write their names. 25 Wend. R. 
469. 

4. This word, which is also written 
duploma, in the civil law, signifies letters 
issued by a prince. They are so called, it 
is supposed, a duplicatis tabcllis y to which 
Ovid is thought to allude, 1 Amor. 12, 2, 
27, when he says, Tunc ego vos duplices 
rebus pro nomine sensi Sucton in Augus- 
tuin, c. 26. Seals also were called Diplo- 
mata. Vicat ad verb. 

DIPLOMACY. The science which treats 
of the relations and interests of nations 
with nations. 

DIPLOMATIC AGENTS. This name 
has been given to public officers, who have 
been commissioned, according to law, to 
superintend and transact the affairs of the 
government which has employed them, in 
a foreign country. Vattel, liv. 4, c. 5. 

2. These agents are of divers orders, 
and are known by different denominations. 
Those of the first order are almost the per¬ 
fect representatives of the government by 
which they are commissioned; they are 
legates, nuncios, internuncios, ambassadors, 
ministers, plenipotentiaries. Those of the 
second order do not so fully represent 
their government; they are envoys, re¬ 
sidents, ministers, charges d’affaires, and 
consuls. 

Vide these several words. 

DIPLOMATICS. The art of judging 
of ancient charters, public documents or 
diplomas, and discriminating the true from 
the false. Encyc. Lond. h. t. 

DIRECT. Straight forward; not coi 
lateral. 

2. The direct line of descent, for ex¬ 
ample, is formed by a series of degrees 
between persons who desceud one freiu 
another. Civ. Code of Lo. art. 886 . 
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DIRECTION. The order and govern¬ 
ment of an institution ; the persons who 
compose the board of directors are jointly 
called the direction. Direction, in another 
sense, is nearly synonymous with instruc¬ 
tion. (q. v.) 

Direction 1 , practice . That part of a 
bill in chancery which contains the address 
of the bill to the court; this must of course, 
contain the appropriate and technical de¬ 
scription of the court. 

DIRECTOR OF THE MINT. An 
officer whose duties are prescribed by the 
Act of Congress of January 18, 1837, 4 
Sharsw. Cont. of Story L. U. S. 2524, as 
follows: The director shall have the con¬ 
trol and management of the mint, the su¬ 
perintendence of the officers and persons 
employed therein, and the general regula¬ 
tion and supervision of the business of the 
several branches. And in the month of 
January of every year he shall make re¬ 
port to the president of the United States 
of the operation of the mint and its branches 
for the year preceding. And also to the 
secretary of the treasury, from time to time, 
as said secretary shall require, setting forth 
all the operations of the mint subsequent to 
the last report made upon the subject. 

2 . The director is required to appoint, 
with the approbation of the president, as¬ 
sistants to the assayer, melter and refiner, 
chief coiner and engraver, and clerks to the 
director and treasurer, whenever, on repre¬ 
sentation made by the director to the presi¬ 
dent, it shall be the opinion of the president 
that such assistants or clerks are necessary. 
And bonds may be required from such 
assistants and clerks in such sums as the 
director shall determine, with the approba¬ 
tion of the secretary of the treasury. The 
salary of the director of the mint, for his 
services, including travelling expenses in¬ 
curred in visiting the different branches, 
and all other charges whatever, is three 
thousand five hundred dollars. 

DIRECTORS. Persons appointed or 
elected according to law, authorized to 

O 7 m 

manage and direct the affairs of a corpo¬ 
ration or company. The whole of the 
directors collectively form the board of 
directors. 

2. They are generally invested with 
certain powers by the acts of the legisla¬ 
ture, to which they owe their existence. 

8 . In modern corporations, created by 
statutes, it is generally contemplated by 
the charter, that the business of the corpo¬ 


ration shall be transacted exclusively by 
the directors. 2 Caines’ 11. 381. And the 
acts of such a board, evidenced by a legal 
vote, are as completely binding upon the 
corporation, and as complete authority to 
their agents, as the most solemn acts dono 
under the corporate seal. 8 Wheat. R. 
357, 8 . 

4. To make a legal board of directors, 
they must meet at a time when, and a place 
where, every other director has the oppor¬ 
tunity of attending to consult and be con¬ 
sulted with ; and there must be a sufficient 
number present to constitute a quorum. 3 
L. R. 574; 13 L. R. 527: 6 L. R. 759. 
See 11 Mass. 288; 5 Litt. R. 45; 12 S. & 
R. 256; 1 Pet. S. C. R. 46. Vide Dane’s 
Ab. h. t. 

5. Directors of a corporation are trustees, 
and as such are required to use due dili¬ 
gence and attention to its concerns, and are 
bound to a faithful discharge of the duty 
which the situation imposes. They are liable 
to the stockholders whenever there has 
been gross negligence or fraud; but not for 
unintentional errors. 1 Edw. Ch. R. 513; 
8 N. S. 80 ; 3. L. R. 575. See 4 Mann. 
& Gr. 552. 

DIRECTORY. That which points out 
a thing or course of proceeding; for ex¬ 
ample, a directory law. 

DIRIM ANT IMPEDIMENTS, canon 
law . Those bars to a marriage, which, if 
consummated, render it null. They differ 
from prohibitive impediments, (q. v.) 

DISABILITY. The want of legal ca¬ 
pacity to do a thing. 

2. Persons may be under disability, 1. 
To make contracts. 2 . To bring actions. 

3. —1. Those who want understanding, 
as idiots, lunatics, drunkards, and infants; 
or freedom to exercise their will, as mar¬ 
ried women, and persons in duress; or 
who, in consequence of their situation, are 
forbidden by the policy of the law to enter 
into contracts, as trustees, executors, ad¬ 
ministrators, or guardians, are uuder dis¬ 
abilities to make contracts. See Parties; 
Contracts . 

4. — 2 . The disabilities to sue are, 1. 

Alienage, when the alien is an enemy. Bac. 
Ab. Abatement, B 3 ; Id. Alien, E : Com. 
Dig. Abatement, K ; Co. Litt. 129. 2. 

Coverture ; unless as co-plaintiff with her 
husband, a married woman cannot sue. 
3. Infancy; unless he appears by guardian 
or prochein ami. Co. Litt. 135, b; 2 Saund. 
117, f, n. 1 5 Bac. Ab. Infancy, Iv 2; 2 
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Conn. 357; 7 John. 373; Gould, PI. c. 5, 
$ 54 . 4 . That no such person as that 

named has any existence, is not, or never 
was, iu rerum ?uitura. Com. Dig. Abate¬ 
ment, E 10, 17 ; 1 Chit. PI. 435 ; Gould 
on PI. c. 5, $ 58; Lawcs’ PI. 104; 19 
John. 308. By the law of England there 
are other disabilities; these are, 1. Out¬ 
lawry. 2. Attainder. 3. Praemunire. 4. 
Popish recusancy. 5. Monachism. 

5. In the acts of limitation it is pro¬ 
vided that persons lying under certain 
disabilities, such as being non compos , an 
infant, in prison, or under coverture, shall 
have the right to bring actions after the 
disability shall have been removed. 

6 . In the construction of this saving in 
the acts, it has been decided that two dis¬ 
abilities shall not be joined when they occur 
in different persons; as, if a right of entry 
accrue to a feme covert, and during the co¬ 
verture she die, and the right descends to 
her infant son. But the rule is otherwise 
when there are several disabilities in the 
same person; as, if the right accrues to an 
infant, and before he has attained his full 
age, he becomes non compos mentis; in this 
case he may establish his right after the 
removal of the last disability. 2 Prest. 
Abs. of Tit. 341 ; Shop. To. 31 ; 3 Tho. 
Co. Litt. pi. 18, note L ; 2 H. Bl. 584; 5 
Whart. It. 377. Vide Incapacity . 

DISAFFIRMANCE. The act by which 
a person who has entered into a voidable 
contract; as, for example, an infant, does 
disagree to such contract, and declares he 
will not abide by it. 

2. Disaffirmance is express or implied. 
The former, when the declaration is made 
in terms that the party will not abide by 
the contract. The latter, when he does an 
act which plainly manifests his determina¬ 
tion not to abide by it; as, where an infant 
made a deed for his land, and, on coming 
of age, he made a deed for the same land to 
another. 2 Dev. & Bat. 320; 10 Pet. 58: 
13 Mass. 371, 375. 

TO DISAVOW. To deny the authority 
by which an agent pretends to have acted, 
as when he has exceeded the bounds of his 
authority. 

2. It is the duty of the principal to 
fulfil the contracts which have been entered 
into by his authorized agent; and when an 
agent has exceeded his authority, he ought 
promptly to disavow such act, so that the 
other party may have his remedy against 
the agent. See Agent; Principal . 
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DISBURSEMENT. Literally, to take 
money out of a purse. Figuratively, to pay 
out money; to expend money ; and some¬ 
times it signifies to advance money. 

2. A master of a ship makes disburse¬ 
ments, whether with his own money or that 
of the owner, when he defrays expenses for 
the ship. 

3. An executor, guardian, trustee, or 
other accountant, is said to have made dis¬ 
bursements when he expended moucy on 
account of the estate which he holds. These, 
when properly made, are always allowed in 
the settlement of the accounts. 

DISCHARGE, practice . The act by 
which a person in confinement, under some 
legal process, or held on an accusation of 
some crime or misdemeanor, is set at 
liberty; the writing containing the order 
for his being so set at liberty, is also called 
a discharge. 

2. The discharge of a defendant, in 
prison under a ca. $a,, when made by the 
plaintiff, has the operation of satisfying the 
debt, the plaintiff having no other remedy. 
4 T. R. 526. But when the discharge is 
in consequence of the insolvent laws, or the 
defendant dies in prison, the debt is not 
satisfied. In the first place the plaintiff 
has a remedy against the property of the 
defendant, acquired after his discharge, 
aud, in the last case, against the executors 
or administrators of the debtor. Bac. 
Ab. Execution, D; Bingh. on Execution, 
266. 

Discharge of a contract. The act of 
making a contract or agreement null. 

2 . Contracts may be discharged by, 1 . 
Payment. 2. Accord and satisfaction. 8 
Com. Dig. 917; 1 Nels. Abr. 18; 1 Lilly’s 
Reg. 10, 16; Hall’s Dig. 7 ; 1 Poth. Ob. 
345. 3. Release. 8 Com. Dig. 906 ; 3 
Nels. Ab. 69 ; 18 Yin. Ab. 294 ; 1 Yin. 
Abr. 192 : 2 Saund. 48, a; Gow. on Partn. 
225, 230; 15 Serg. & Rawle, 441; 1 Poth 
Ob. 397. 4. Set off. 8 Yin. Ab. 556, 
Discount; Hall’s Dig. 226, 496 ; 7 Com. 
Dig. 335, Pleader, 2 G17; 1 Poth. Ob. 
408. 5. The rescission of the contracts. 1 
Com. Dig. 289, note x; 8 Com. Dig. 349 ; 
Chit, on Contr. 275. 6 . Extinguishment. 

7 Yin. Abr. 367; 14 Serg. & Rawle, 209, 
290; 8 Com. Dig. 394; 2 Nels. Abr. 818; 
18 Yin. Abr. 493 to 515 ; 11 Yin. Abr. 
461. 7. Confusion, where the duty to pay 

and the right to receive unite in the same 
person. 8 Serg. & Rawle, 24^30 ; 1 Poth. 
425. 8 . Extinction, or the loss of the 


426 


DIS 


DIS 


subject matter of the contract. Bac. Abr. 
48 ; 8 Com. Dig. *349 ; 1 Poth. Ob. 429. 

9. Defeasance. 2 Saund. 47, n. note 1. 

10. The inability of one of the parties to 

fulfil liis part. Hall’s Dig. 40. 11. The 

death of the contractor, as where he under¬ 
took to teach an apprentice. 12. Bank¬ 
ruptcy. 13. By the act of limitations. 14. 
By lapse of time. Angell on Adv. Enjoym. 
passim ; 15 Vin. Abr. 52, J99; 2 Saund. 
63, n. b; Id. 66, n. 8 ; Id. 67, n. 10; Gow 
on Partn. 235 ; 1 Poth. 443, 449. 15. By 
neglecting to give notice to the person 
charged. Chit, on Bills, 245. 16. By 

releasing one of two partners. See Receipt . 
17. By neglecting to sue the principal at 
the request of the surety, the latter is dis¬ 
charged. 8 Serg. & Rawle, 110. 18. By 

the discharge of a defendant, who has been 
arrested under a capias ad satisfaciendum . 
8 Cowen, R. 171. 19. By a certificate and 
discharge under the bankrupt laws. Act 
of Congress of August, 1841. 

Discharge of a jury, practice. The 
dismissal of a jury who had been charged 
with the trial of a cause. 

2. Questions frequently arise, whether 
if the court discharge a jury before they 
render a verdict, in a criminal case, the 
prisoner can again be tried. In cases 
affecting life or members, the general rule 
is, that when a jury have been sworn and 
charged, they cannot be discharged by the 
cou^t, or any other, but ought to give a 
verdict. But to this rule there are many 
exceptions ; for example, when the jury are 
discharged at the request or with the con¬ 
sent of the prisoner and for his benefit, 
when ill practices have been used; when 
the prisoner becomes insane, or becomes 
suddenly ill, so that he cannot defend him¬ 
self, or instruct others in his defence; when 
a juror or witness is taken suddenly ill; 
when a juror has absented himself, or, on 
account of his intoxication, is incapable 
to perform his duties as a juror. These and 
many similar cases, which may be readily 
imagined, render the discharge of the 
jury a matter of necessity, and, under 
such very extraordinary and striking cir¬ 
cumstances, it is impossible to proceed with 
the trial, with justice to the prisoner or to 
the state. 

3. The. exception to the rule, then, is 
grounded on necessity , and not merely be¬ 
cause the jury cannot agree. 6 Serg. & 
Rawle, 577 ; 3 Rawle’s Rep. 501. In all 
these cases the court must exercise a just 


discretion in deciding what is and what is 
not a case of necessity. This is the law as 
to the exceptions in Pennsylvania. Jn other 
states, and some of the courts of the Dinted I 
States, it has been ruled that the authority 
of the court to discharge the jury rests in 
the sound discretion of the court . 4 Wash. 
C. C. R. 409; 18 Johns. 187; 2 Johns. 
Cas. 301 ; 2 Gall. 364; 9 Mass. 494 ; 1 
Johns. Rep. 66; 2 Johns. Cas. 275; 2 
Gallis. 364; 13 Wend. 55 ; Mart, k Ycrg 
278 ; 3 Rawle, 498 ; 2 Dev. k Bat. 162 ; 

6 S. & R. 577; 2 Misso. 166; 9 Leigh, 
613; 10 Yerg. 535; 3 Humph. 70. Vide 
4 Taunt. 309. 

4. A distinction has been made between 
capital cases and other criminal cases, not 
capital. In cases of misdemeanors and in 
civil cases, the right to discharge rests in 
the sound discretion of the court, which is 
to be exercised with great caution. 9 Mass. 
494; 3 Dev. & Batt. 115. In Pennsylva¬ 
nia this point seems not to be settled. 6 
Serg. & Rawle, 599. The reader is re¬ 
ferred to the word Jeopardy , and Story on 
the Const. § 1781; 9 Wheat. R. 579; 
Rawle on the Const. 132, 133 ; 1 Chit. Cr. 
Law, 629; 1 Dev. 491; 4 Ala. R. 173; 

2 McLean, 114. See Affvrce. 

DISCHARGED. Released, or liberated 
from custody. It is not equivalent to ac¬ 
quitted in a declaration for a malicious 
prosecution. 2 Yeates, 475 ; 2 Term Rep. 
231; 1 Strange, 114 ; Doug. 205 ; 3 Leon. 
100 . 

DISCLAIMER. This word signifies to 
abandon, to renounce; also the act by 
which the renunciation is made. For ex¬ 
ample, a disclaimer is the act by which a 
patentee renounces a part of his title of 
invention. 

2. In real actions, a disclaimer of the 
tenancy or title is frequently added to the 
plea of non tenure. Litt. § 391. If the 
action be one in which the demandant can¬ 
not recover damages, as formedon in the 
discender, the demandant or plaintiff was 
bound to pray judgment, &c., and enter, 
for thereby, he has the effect of his suit; 
et frustra fit per plura quod fieri potest per 
pauciora. But, if the demandant can re¬ 
cover damages and is unwilling to waive 
them, he should answer the disclaimer by 
averring that the defendant is tenant of the 
land, or claims to be such as the writ sup¬ 
poses, and proceed to try the question, 
otherwise he would lose his damages. The 
same course may be. pursutd in the action 
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of ejectment, although in Pennsylvania, 
the formality of such a replication to the 
disclaimer is dispensed with, and the fact is 
tried without it. 5 Watts, 70; 3 Barr, 
367. Yet if the plaintiff is willing to 
waive his claim for damages, there is no 
reason why he may not ask for judgment 
upon the disclaimer without trial, for 
thereby he has the effect of his suit. Et 
frustra fit per plura, &c. 

Pi sc i. aim kr , chancery pleading . The 
renunciation of the defendant to all claims 
to the subject of the demand made by the 
plaintiff's bill. 

2. A disclaimer is distinct in substance 
from an answer, though sometimes con¬ 
founded with it, but it seldom can be put in 
without an answer; for if the defendant has 
been made a party by mistake, having had 
an interest which he has parted with, the 
plaintiff may require an answer sufficient to 
ascertain whether that is the fact or not. 1 
Mitf. PI. 11, 14, 253 ; Coop. Eq. PI. 309; J 
Story, Eq. PI. c. 17, § 838 to 844 ; 4 Bouv.> 
Inst. n. 4211-14. 

Disclaimer, estates . The act of a party 
by which be refuses to accept of an estate 
which has been conveyed to him. Vide 
Assent; Dissent. 

2. It is said, that a disclaimer of a 


in respect of the two hundred trees, and to 
demur, or reply to the plea, as to the re¬ 
mainder of the trespasses. On the other 
hand, if he demurs or replies to the plea, 
without signing judgment for the part not 
answered, the whole action is said to be 
discontinued. For the plea, if taken by 
the plaintiff as an answer to the whole ac¬ 
tion, it being, in fact, a partial answ’cr only, 
is, in contemplation of law 7 , a mere nullity, 
and a discontinuance takes place. And 
such discontinuance will amount to error 
on the record ; such error is cured, how¬ 
ever, after verdict, by the statute of Jeo¬ 
fails, 32 II. VIII. c. 80; and after judgment 
by nil (licit, confession, or non sum inf or- 
matus , by stat. 4 Ann. c. 16. It is to be 
observed, that as to the plaintiff’s course 
of proceeding, there is a distinction between 
a case like this, where the defendant does 
not profess to answer the whole, and a case 
wdierc, by the commencement of his plea, 
he professes to do so, but, in fact, gives a 
defective and partial answer, applying to 
part only. The latter case amounts merely 
to insufficient pleading, and the plaintiff’s 
course, therefore, is not to sign judgment 
for the part defectively answered, but to 
j demur to the w r hole plea. 1 Saund. 28, n. 
3. It is to be observed, also, that where 


freehold estate must be in a court of record, 
because a freehold shall not be divested by 
bare words, in pais. Cruise, Dig. tit. 32, 
c. 26, s. 1, 2. 

3. A disclaimer of tenancy is the act 
of a person in possession, who denies hold¬ 
ing the estate from the person claiming to 
be the owner of it. 2 Nev. & M* 672. 
Vide 8 Vin. Ab. 501; Coote, L. & T. 348, 
375 ; F. N. B. 179 k; Bull. N. P. 96; 16 
East, R. 99; 1 Man. & Gran. 135; S. C. 
39 Eng. C. L. Rep. 380, 385; 10 B. & Cr. 
816; Gow, N. P. Cas. 180 j 2 Nev. & 

Man. 673 ; 1 C. M,4R. 398: Co. Litt. 
102, a. 1 

DISCONTINUANCE, pleading . A 
chasm or interruption in the pleading. 

2. It is a rule, that every pleading must 
be an answer to the whole of what is ad¬ 
versely alleged. Com. Dig. Pleader, E 1, 
F 4 ; 1 Saund. 28, n. 3; 4 Rep. 62, a. If, 
therefore, in an action of trespass for break¬ 
ing a close, and cutting three hundred trees, 
the defendant pleads as to cutting all but 
two hundred trees, some matter of justifica¬ 
tion or title, and as to the two hundred 
trees says nothing, the plaintiff is entitled 
to sign judgment, as by nil dicit against him, 


the part of pleading to which no answer is 
given, is immaterial, or such as requires 
no separate or specific answer; for exam¬ 
ple, if it be mere matter of allegation, 
the rule docs not in that case apply. Id. 
See Com. Dig. Pleader, W; Bac. Abr. 
Picas, P. 

Discontinuance, estates. An alienation 
made or suffered by the tenant in tail, or 
other tenant seised in autre droit , by which 
the issue in tail, or heir or successor, or 
those in reversion or remainder, are driven 
to their action, and cannot enter. 

2. The term discontinuance is used to 
distinguish those cases where the party 
whose freehold is ousted, can restore it only 
by action, from those in which he may re¬ 
store it by entry. Co. Lltt. 325 a; 3 Bl. 
Com. 171 ; Ad. Ej. 35 to 41; Com. Dig. 
h. t.; Bac. Ab. h. t.; Vin. Ab. h. t.; Cruise’s 
I Dig. Index, h. t.; 2 Saund. Index, h. t. 

; Discontinuance, practice . This takes 
place when a plaintiff leaves a chasm in 
: the proceedings of his cause, as by not 
continuing the process regularly from day 
I to day, and time to time, as he ought. 3 
i Bl. Com. 296. See Continuance . A dls- 
! continuance, also, is an entry upon the 
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record that the plaintiff discontinues his 
action. 

2. The plaintiff cannot discontinue his 
action after a demurrer joined and entered, 
or after a verdict or a writ of inquiry, 
without leave of court. Cro. Jac. 35 ; 1 
Lilly’s Abr. 473; 6 Watts & Scrg. 147. 
The plaintiff is, on discontinuance, gene¬ 
rally liable for costs. But in some cases, 

V _ _ * 

he is not so liable. See 3 Johns. R. 249 ; 
1 Caines’ R. 116; 1 Johns. R. 143; G 
Johns. R. 333; 18 Johns. R. 252; 2 Caines’ 
Rep. 380 ; Com. Dig. Pleader, W 5; Bac. 
Abr. Pleas, P. 

DISCOUNT, practice . A set off, or 

defalcation in an action. Vin. Ab. h. t. 

Discount, contracts. An allowance made 
upon prompt payment in the purchase of 
goods ; it is also the interest allowed in ad¬ 
vancing money upon bills of exchange, or 
other negotiable securities due at a future 
time And to discount , signifies the act of 
buying a bill of exchange, or promissory 
note, for a less surn than that which upon 
its face, is payable. 

2. Among merchants, the term used 
when a bill of exchange is transferred, is, 
that the bill is sold , and not that it is dis¬ 
counted. See Poth. De l’Usure, n. 128 ; 3 
Pet. R. 40. 

DISCOVERT. Not covert, unmarried. 
The term is applied to a woman unmarried, 
or widow; one not within the bonds of 
matrimony. 

DISCOVERY, intern, law. The act of 
finding an unknown country. 

2. The nations of Europe adopted the 
principle, that the discovery of any part of 
America gave title to the government by 
whose subjects, or by whose authority it 
was made, against all European govern¬ 
ments. This title was to be consummated 
by possession. 8 Wheat. 543. 

DrscoVERY, practice , pleading. The act 
of disclosing or revealing by a defendant, 
in his answer to a bill filed against him in a 
court of equity. Vide Bill of Discovery ; 
8 Vin. Ab. 537 ; 8 Coin. Dig. 515. 

Discovery, rights. The patent laws of 
the United States use this word as synony¬ 
mous with invention or improvement. Act 
of July 4, 1836, s. 6. 

TO DISCREDIT, practice^ evidence. To 
deprive one of credit or confidence. 

2. In general, a party may discredit a 
witness called by the opposite party, who 
testifies against him, by proving that his 
character ia such as not to entitle him to 


credit or confidence, or any other fact which 
shows he is not entitled to belief. It is 
clearly settled, also, that the party volun¬ 
tarily calling a witness, cannot afterwards 
impeach his character for truth and veracity. 
1 Moo. & Rob. 414; 3 B. & Cress. 740 ; 
S. C. 10 Eng. Com. Law R. 220. But 
if a party calls a witness, who turns out 
unfavorable, he may call another to prove 
the same point. 2 Campb. It. 556 ; 2 Stark. 
R. 334; S. C. 3 E. C. L. R. 371 ; 1 Ncv 
& Man. 34 ; 4 B. & Adolph. 193 ; S. C. 
24 E. C. L. R. 47; 1 Phil. Ev. 229 ■ Rose. 
Civ. Ev. 96. 

DISCREPANCY. A difference between 
one thing and another, between one writing 
and another; a variance, (q. v.) 

2. Discrepancies are material and im¬ 
material. A discrepancy is material when 
there is such a difference between a thing 
alleged, and a thing offered in evidence, as 
to show they are not substantially the same ; 
as, when the plaintiff in his declaration for a 
malicious arrest averred, that u the plaintiff, 
in that action, did not prosecute his said 
suit, but therein made default,” and the re 
cord was, that he obtained a rule to discon 
tinue. 4 M. & M. 253. An immaterial 
discrepancy is one which does not materially 
affect the cause ; as, where a declaration 
stated that a deed bore date in a certain 
year of our Lord, and the deed was simply 
dated “ March 30, 1701.” 2 Salk. 658; 
19 John. 49; 5 Taunt. 707 ; 2 B. & A 
301; 8 Miss. R. 428 ; 2 M’Lean, 69 ; 1 
Mete. 59; 21 Pick. 486. 

DISCRETION, practice. When it is 
said that something is left to the discretion 
of a judge, it signifies that he ought to de¬ 
cide according to the rules of equity, and 
the nature of circumstances. Louis. Code, 
art. 3522, No. 13 ; 2 Inst, 50, 298 ; 4 Serg. 
& Rawle, 265 ; 3 Burr. 2539. 

2. The discretion of a judge is said to be 
the law of tyrants ; it is always unknown ; 
it is different in different men ; it is casual, 
and depends upon constitution, temper, and 
passion. In the best, it is oftentimes ca¬ 
price ; in the worst, it is every vice, folly, 
and passion, to which human nature is 
liable. Optima lex qum minimum rclinquit 
arbitrio judicis : optimus judex qui minimum 
sibi. Bac. Aph ; 1 Day’s Cas. 80, n.; 1 
Pow. Mortg. 247, a; 2 Supp. to Vcs. Jr. 
391; Toull. liv. 3, n. 338; 1 Lill. Ab. 
447. 

3. There is a species of discretion which 
is authorized by express law, and, without 
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which, justice cannot be administered ; for 
example, an old offender, a man of much 
intelligence and cunning, whose talents ren¬ 
der him dangerous to the community, induces 
a voung man of weak intellect to commit a 
larceny in company with himself; they are 
both liable to be punished for the offence. 
The law, foreseeing such a case, has provided 
that the punishment should be proportioned, 
so as to do just ice, and it has left such 
apportionment to the discretion of the judge. 
It is evident that, without such discretion, 
justice could not be administered, for one of 
those parties assuredly deserves a much 
more severe punishment than the other. 

Pisorktion, crim. law , The ability to 
know and distinguish between good and 
evil ; between what is lawful and what is 
unlawful. 

2. The age at which children arc said 
to have discretion, is not very accurately 
ascertained. Under seven years, it seems 
that no circumstances of mischievous discre¬ 
tion can be admitted to overthrow the strong 
presumption of innocence, which is raised by 
an age so tender. 1 Hale, P. C. 27, 8 ; 4 
Bl. Com. 23. Between the ages of seven 
and fourteen, the infant is, prima facie , 
destitute of criminal design, but this pre¬ 
sumption diminishes as the age increases, 
and even during this interval of youth, may 
be repelled by positive evidence of vicious 
intention ; for tenderness of years will not 
excuse a maturity in crime, the maxim in 
these cases being, maiitia supplet xiatem . At 
fourteen, children are said to have acquired 
legal discretion. 1 Hale, P. C. 25. 

DISCRETIONARY TRUSTS. Those 
which cannot be duly administered without 
the application of a certain degree of pru¬ 
dence and judgment; as when a fund is 
given to trustees to be distributed in certain 
charities to be selected by the trustees. 

DISCUSSION, civil law. A proceeding, 
on the part of a surety, by which the pro¬ 
perty of the principal debtor is made liable 
before resort can be had to the sureties; 
this is called the benefit of discussion . This 
is the law in Louisiana. Civ. Code of Lo. 
art. 3014 to 3020. See Domat, 3, 4, 1 to 
4 ; Burge on Sur. 329, 343, 348 ; SToull. 
p. 544 ; 7 Toull. p. 93; 2 Bouv. Inst. n. 
1414. 

DISFRANCHISEMENT. The act of 
depriving a member of a corporation of his 
right as such, by expulsion. 1 Bouv. Inst, 
n. 192. 

2. It differs from amotion, (q. v.) 
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which is applicable to the rental of an 
officer from office, leaving him his rights as a 
member. Willc. on Corp. n. 708; Ang. & 
Ames on Corp. 237; and see Expulsion. 

DISGRACE. Ignominy, shame, dis¬ 
honor. No witness is reouired to disgrace 
himself. 13 IIow r . St. Tr. 17, 334 ; 16 IIow. 
St.Tr. 161. Vide Crimination; ToDegrade . 

DISHERISON. Disinheritance; depriv¬ 
ing one of an inheritance. Obsolete. Vide 
Disinherison. 

DISIIERITOR. One who disinherits, 
or puts another out of his freehold. Obsolete. 

TO DISHONOR, conir. This term is 
applied to the nonfnlfilment of commercial 
engagements. To dishonor a bill of exchange, 
or a promissory note, is to refuse or neglect 
to pay it at maturity. 

2. The holder is bound to give notice 
to the parties to such instrument of its dis¬ 
honor, and his laches will discharge the in¬ 
dorsers. Chit, on Bills, 394, 395, 256 to 
278. 

DISINHERISON, civil law. The act 
of depriving a forced heir of the inheritance 
which the law gives him. 

2. In Louisiana, forced heirs may be 
deprived of their legitime, or legal portion, 
and of the seisin granted them by law, for 
just cause. The disinherison must be made 
in proper form, by name and expressly, and 
for a just cause, otherwise it is null. 

3. The just causes for which parents 
may disinherit their children, arc ten in 
number. 1. If the child has raised his or 
her hand to strike the parent, or if he or 
she has actually struck the parent; but a 
mere threat is not sufficient. 2. If the 
child has been guilty, towards a parent, of 
cruelty, of a crime, or grievous injury. 
3. If the child has attempted to take aw’ay 
the life of either parent. 4. If the child 
has accused cither pareni of any capital 
crime, except, however, that of high treason. 

5. If the child has refused sustenance 
to a parent, having the means to afford it. 

6. If the child has neglected to take care 
of a parent, become insane. 7. If a child 
has refused to ransom them, when detained 
in captivity. 8. If the child used any act 
of violence or coercion to hinder a parent 
from making a will. 9. If the child has 
refused to become security for a parent, 
having the means, in order to take him out 
of prison. 10. If the son or daughter, 
being a minor, marries without the consent 
of his or her parents. Civil Code, art. 
1609-1613. 
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4. Tlie ascendants may disinherit their 
legitimate decendants, coming to their suc¬ 
cession, for the first nine causes above 
expressed, when the acts of ingratitude, 
there mentioned, have been committed to¬ 
wards them, instead of towards their parents ; 
but they cannot disinherit their descendants 
for the last cause. Art. 1614. 

5. Legitimate children, dying without 
issue, and leaving a parent, cannot disin¬ 
herit him or her, unless for the seven fol¬ 
lowing causes, to wit: 1. If the parent has 
accused the child of a capital crime, except, 
however, the crime of high treason. 2. If 
the parent has attempted to take the child’s 
life. 3. If the parent has, by any violence 
or force, hindered the child from making a 
will. 4. If the parent has refused suste¬ 
nance to the child in necessity, having the 
means of affording it. 5. If the parent has 
neglected to take care of the child when in 
a state of insanity. 6. If the parent lias 
neglected to ransom the child when in cap¬ 
tivity. 7. If the father or mother have at¬ 
tempted the life the one of the other, in 
which case the child or descendant, making 
a will, may disinherit the one who has at¬ 
tempted the life of the other. Art. 1615. 

6. The testator must express in the will 
for what reason he disinherited his forced 
heirs, or any of them, and the other heirs 
of the testator are moreover obliged to prove 
the facts on which the disinherison is founded, 
otherwise it is null. Art. 1616. Vide Nov 
115 ; Ayl. Pand. B. 2, t. 29; Swinb. part 
7 s. 22. 

DISINHERITANCE. The act by which 
a person deprives his heir of an inheritance, 
who, without such act, would inherit. 

2. By the common law, any one may 
give his estate to a stranger, and thereby 
disinherit his heir apparent. Coop. Justin. 
495 , 7 Last, Rep. 106. 

DISINTERESTED WITNESS. One 
who has no interest in the cause or matter 
in issue, and who is lawfully competent to 
testify. 

2.’ In North Carolina and Tennessee, 
wills to pass lands must be attested by dis¬ 
interested witnesses. See Jit testing Wit¬ 
ness; Competent Witness; Credible Wit¬ 
ness; Respectable Witness; and Witness . 

DISJUNCTIVE TERM. One which is 
placed between two contraries, by the affirm¬ 
ing of one of which, the other is taken away : 
it is usually expressed by the word or. Vide 
3 Ves. 450 ; 7 Ves. 454; 2 Rop. Leg. 290; 

1 P. Wins. 433 j 2 Cox, Rep. 213; 2 P. 


Wms. 283; 2 Atk. 643; 6 Ves. 341; 2 
Ves. sr. 67; 2 Str. 1175; Cro. Eliz. 525 , 
Pollexf. 645; 1 Bing. 500 ; 3 T. R. 470; 

1 Ves. sr. 409 ; 3 Atk. 83, 85; Ayl. Pand. 
56 ; 2 Miles, Rep. 49. 

2. In the civil law, when a legacy is 
given to Caius or Titius, the word or is con¬ 
sidered and , and both Caius and Titius are 
entitled to the legacy in equal parts. 6 
Toull. n. 704. See Copulative term; Con 
strudion, subdivision, And; Or . Also, Bac 
Ab. Conditions, P 5. 

DISMES. Another name for tithes. 
Dime, (q. v.) a piece of federal money, is 
sometimes improperly written disme. 

TO DISMISS A CAUSE, practice . A 
term used in courts of chancery for remov¬ 
ing a cause out of court without any further 
hearing. 

DISOBEDIENCE. The want of sub¬ 
mission to the orders of a superior. 

2. In the army, disobedience is a mis¬ 
demeanor. 

3. For disobedience to parents, children 
may be punished; and apprentices may be 
imprisoned for disobedience to the lawful 
commands of their master. Vide Correction . 

DISORDERLY HOUSE, crim. law . A 
house, the inmates of which behave so badly 
as to become a nuisance to the neighbor¬ 
hood. 

2. The keeper of such house may be 
indicted for keeping a public nuisance. 
Hardr. 344; Hawk. b. 1, c. 78, s. 1 and 

2 : Bac. Ab. Inns, A ; 1 Russ, on Cr. 298 ; 

1 Wheel. C. C. 290 ; 1 Serg. & Rawle, 342; 

2 Serg. & Rawle, 298 ; Bac. Ab. Nuisances, 
A; 4 Chit. Bl. Com. 167, 8, note. The 
husband must be joined with the wife in an 
indictment to suppress a disorderly house. 
Justice’s Case, Law 16; 1 Shaw, 146. 
Vide Bawdy house; III fame. 

DISPARAGEMENT. An injury by union 
or comparison with some person or thing of 
inferior rank or excellence; as, while the 
infant was in ward, by the English law, the 
guardian had the power of tendering him a 
suitable match without disparagement . 2 

Bl. Com. 70. 

TO DISPAUPER, Eng. law . To de¬ 
prive a person of the privilege of suing in 
forma pauperis, (q. v.) 

2. When a person has been admitted to 
sue in forma pauperis , and, before the suit 
is ended, it appears that the party has be¬ 
come the owner of a sufficient estate real or 
personal, or has been guilty of some wrong, 
he may be dispaupered* 
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DISPENSATION. A relaxation of law 
for the benefit or advantage of au individual. 
In the United States, no power exists, ex¬ 
cept in the legislature, to dispense with law, 
aud then it is not so much a dispensation as 
a chance of the law. 

TO DISPONE, Scotch law . This is a 
technical word, which implies, it is said, a 
transfer of feudal property by a particular 
deed, and is not equivalent to the term alien¬ 
ate: but Lord Eldon says, “ with respect to 
the word dispone, if I collect the opinions of 
a majority of the judges rightly, I am of 
opinion that the word dispone would have 
the same effect as the word alienate.” (q. v.) 
landlord on Entails, 179, note. 

DISPOSITION, French law . This word 
has several acceptations; sometimes it sig¬ 
nifies the effective marks of the will of some 
person ; and at others the instrument con¬ 
taining those marks. 

2. The dispositions of man make the 
dispositions of the law to cease ; for example, 
when a man bequeaths his estate, the dispo¬ 
sition he makes of it, renders the legal dispo¬ 
sition of it, if he had died intestate, to cease. 

DISSEISED, pleading . This is a word 
with a technical meaning, which, when in¬ 
serted in an indictment for forcible entry 
and detainer, has all the force of the words 
expelled or unlawfully , for the last is su¬ 
perfluous, and the first is implied in the 
word disseised. 8 T. R. 357 : Cro. Jac. 
32; ride 3 Yeates’ R. 39; S. C. 4 Dali. 
Rep. 212. 

DISSEISEE, torts . One who is wrong¬ 
fully put out of possession of his lands. 

DISSEISIN, torts . The privation of 
seisin. It takes the seisin or estate from 
one man and places it in another. It is an 
ouster of the rightful owner from the seisin 
or estate in the land, and the commencement 
of a new estate in the wrong doer. It may 
be by abatement, intrusion, discontinuance, 
or deforcement, as well as by disseisin, pro¬ 
perly so called. Every dispossession is not 
a disseisin. A disseisin, properly so called, 
requires an ouster of the freehold. A dis¬ 
seisin at election is not a disseisin in fact; 
2 Prcst. Abs. tit. 279, et seq’; but by 
admission only of the injured party, for the 
purpose of trying his right in & real action. 
Co. Litt. 277; 3 Greenl. 316; 4 N. H. 
Rep. 371 ; 5 Cowen, 371; 6 John. 197 ; 
2 Fairf. 309 , 2 Greenl. 242 ; 5 Pet. 402 ; 
6 Pick. 172. 

2. Disseisin may be effected either in 
oorporeal inheritances, or incorporeal. Dis- 
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seisin of things corporeal, as of houses, 
lands, &c., must be by entry and actual 
dispossession of the freehold ; as if a man 
enters, by force or fraud, into the house of * 
another, and turns, or at least, keeps him 
or his servants out of possession. Disseisin 
of incorporeal hereditaments cannot be an 
actual dispossession, for the subject itself ia 
neither capable of actual bodily possession 
nor dispossession. 3 Bl. Com. 169, 170. 
See 15 Mass. 495 : 6 John. 1L 197 ; 2 Watts, 
23; 6 Pick. 172 ; 1 Venn. 155; 11 Pet. 
R. 41; 10 Pet. R. 414; 14 Pick. 374; 1 
Dana’s R. 279; 2 Fairf. 408 ; 11 Pick. 
193; 8 Pick. 172; 8 Yin. Ab. 79; 1 
Sw r ift’s Dig. 504; 1 Cruise, *65 ; Arch. 
Civ. PI. 12 ; Bac. Ab. h. t.; 2 Supp. to 
Yes. Jr. 343; Dane’s Ab. Index, h. t.; 1 
Chit. Pr. 374, note (r.) 

DISSEISOR, torts. One who puts an¬ 
other out of the possession of his lands 
wrongfully. 

DISSENT, contracts. A disagreement 
to something which has been done. It is 
express or implied. 

2. The law presumes that every person 
to whom a conveyance has been made has 
given his assent to it, because it is supposed 
to be for his benefit. To rebut the pre¬ 
sumption, his dissent must be expressed. 
Yide 4 Mason, R. 206 ; 11 Wheat. R. 78; 

1 Binn. R. 502; 2 Binn. R. 174 ; 6 Binn. 
R. 338 ; 12 Mass. R. 456 ; 17 Mass. R. 
552 ; 3 John. Ch. R. 261; .4 John. Ch. R. 
136, 529 ; and Assent , and the authorities 
there cited. 

DISSOLUTION, contracts. The disso¬ 
lution of a contract, is the annulling its 
effects between the contracting parties. 

2. This dissolution of a partnership, is 
the putting an end to the partnership. Its 
dissolution docs not affect contracts made 
between the partners and others; so that 
they are entitled to all their rights, and 
they are liable on their obligations, as if the 
partnership had not been dissolved. Yide 
article Partnership , and 3 Kent, Com. 27 ; 
Dane’s Ab. h. t.; Gow on Partn. Index, h. 
t.; Wats, on Partn. h. t. ; Bouv. Inst. 
Index, h. t. 

Dissolution, practice . The act of ren¬ 
dering a legal proceeding null, or changing 
its character; as, a foreign attachment 
in Pennsylvania is dissolved by entering 
bail to the action. Injunctions are dis¬ 
solved by the court. 

TO DISSUADE, crim . law. To induce 
a person not to do an act. 


432 


DIS 


DIS 


2. To dissuade a witness from giving 
evidence against a person indicted, is an 
indictable offence at common law. Hawk. 
B. 1, c. 21, s. 15. The mere attempt to 
stifle evidence, is also criminal, although the 
persuasion should not succeed, on the gene¬ 
ral principle that an incitement to commit a 
crime, is in itself criminal. 1 Russ, on Cr. 
41; 6 East, R. 464; 2 East, R. 5, 21 ; 
2 Str. 904; 2 Leach, 925. Vide To Per¬ 
suade. . 

DISTRACTED PERSON. This term 
is used in the statutes of Illinois; Rev. 
Laws of Ill. 1833, p. 332 ; and New Hamp¬ 
shire : Dig. Laws of N. II. 1830, p. 339 ; to 
express a state of insanity. 

TO DISTRAIN. To take and keep 
any personal chattel in custody, as a dis¬ 
tress. (q. v.) 

DISTRAINOR. One who makes a dis¬ 
tress of goods and chattels to enforce some 
right. 

DISTRESS, remedies . A distress is de¬ 
fined to be the taking of a personal chattel, 
without legal process, from the possession 
of the wrong doer, into the hands of the 
party grieved, as a pledge for the redress 
of an injury, the performance of a duty, or 
the satisfaction of a demand. 3 Bl. Com. 6. 
It is a general rule, that a man who has an 
entire duty, shall not split the entire sum 
and distrain for part of it at one time, and 
part of it at another time. But if a man seizes 
for the whole smn that is due him, but mis¬ 
takes the value of the goods distrained, there 
is no reason why he should not afterwards 
complete his execution by making a further 
seizure. 1 Burr. 589. It is to be observed 
also, that there is an essential difference 
between distresses at common law and dis¬ 
tresses prescribed by statute. The former 
are taken nomine pence , (q. v.) as a means 
of compelling payment; the latter are simi¬ 
lar to executions, and are taken as satisfac¬ 
tion for a duty. The former could not be 
sold; the latter might be. Their only 
similarity is, that both are rcplevisable. A 
consequence of this difference is, that averia 
carucce are distrainable in the latter case, 
although there be- other sufficient distress. 

1 Burr. Rep. 588. 

2. The remedy by distress to enforce the 
payment of arrears of rent is so frequently 
adopted by landlords, (Co. Lit. 162, b,) that 
a considerable space will be allotted to this 
article ander the following heads: 1. The 
several kinds of rent for which a distress 
may be made. 2. The persons who may 


make it. 3. The goods which may be dis¬ 
trained. 4. The time when a distress may 
be made. 5. In what place it may be made. 
6. The manner of making it, and disposing 
of the goods distrained. 7. When a distress 
will be a waiver of a forfeiture of the lease. 

3.—§ 1. Of the rents for which a distress 
maybe made. 1. A distress may generally 
be taken for any kind of rent in arrear, the 
detention of which, beyond the day of pay¬ 
ment, is an injury to him who is entitled to 
receive it. 3 Bl. Com. 6. The rent must 
be reserved out of a corporeal hereditament, 
and must be certain in its quantity, extent, 
and time of payment, or at least be capable 
of being reduced to certainty. Co. Lit. 96, 
a.; 13 Serg. & Rawlc, 64; 3 Penn. R. 30. 
An agreement that the lessee pay no rent, 
provided he make repairs, and the value of 
the repairs is uncertain, would not authorize 
the landlord to distrain. Addis. 347. 
Where the rent is a certain quantity of 
grain, the landlord may distrain for so 
many bushels in arrear, and name the 
value, in order that if the goods should not 
be replevied, or the arrears tendered, the 
officer may know what amount of money is 
to be raised by the sale, and in such case 
the tenant may tender the arrears in grain. 
13 Serg. & Rawle, 52 ; See 3 Watts & S. 
531. But where the tenant agreed, instead 
of rent, to render “ one-half part of all the 
grain of every kind, and of all hemp, flax, 
potatoes, apples, fruit, and other produce 
of whatever kind that should be planted, 
raised, sown or produced, on or out of the 
demised premises, within and during the 
terms,” the landlord cannot, perhaps, dis¬ 
train at all; he cannot, certainly, distrain 
for a sum of money, although lie and the 
tenant may afterwards have settled their 
accounts, and agreed that the half of the 
produce of the land should be fixed in 
money, for which the tenant gave his note, 
which was not paid. 13 Serg. & Rawle, 52. 
But in another case it was held, that on a 
demise of a grist mill, when the lessee is to 
render one-third of the toll, the lessor may 
distrain for rent. 2 Rawle, 11. 

4.—2. With respect to the amount of 
the rent, for which a lessor may in different 
cases be entitled to make a distress, it may 
be laid down as a general rule, that what¬ 
ever can properly be considered as a part 
of the rent, may be distrained for, whatever 
be the particular mode in which it is .agreed 
to be paid. So that where a person entered 
into possession of certain premises, subject 
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to the approbation of tbe landlord, which 
was afterwards obtained, by agreeing to pay 
in advance, rent from the time he came 
into possession, it was, in England, deter¬ 
mined that the landlord might distrain for 
the whole sum ace rued before and after the 
agreement. Cowp. 784. For on whatever 
day the tenant a crocs that the rent shall be 
due, the law gives the laudlord the power 
of distraining for it at that time. 2 T. R. 
COO. But see 13 S. & R. CO. In New 
York, it was determined, that an agreement 
that the rent should be paid in advance, is 
a personal covenant on which an action lies, 
but not distress. 1 Johns. R. 384. The 
supreme court of Pennsylvania declined 
deciding this point, as it was not necessarily 
before them. 13 Scrg. & Rawle, CO. In¬ 
terest due on rent cannot, in general, be 
distrained for; 2 Binn. 14C ; but may be 
recovered from tbe tenant by action, unless 
under particular circumstances. C Binn. 
159. 

5.—§ 2. Of the persons entitled to make 
a distress . 1. When the landlord is sole 

owner of the property out of which rent is 
payable to him, he may, of course, distrain 
in his own right. 

G.— 2. Joint tenants have each of them 
an estate in every part of the rent; each 
may, therefore, distrain alone for the whole, 
3 Salk. 207, although he must afterwards 
account with his companions for their re¬ 
spective shares of the rent. 3 Salk. 17; 4 
Bing. 5C2; 2 Brod. k B. 465 ; 5 Moore, 
297 ; Y. B. 15 H. VII., 17, a ; 1 Chit. Pr. 
270 ; 1 Tho. Co. Litt. 783, note R ; Bac. 
Ab. Account; 5 Taunt. 431 ; 2 Chit. R. 
10 ; 3 Chit. PI. 1297. But one joint tenant 
cannot avow solely, because the avowTy is 
always upon the right, and the right of the 
rent is in all of them. Per Holt, 3 Salk. 
207. They may all join in making the 
distress, which is the better way. 

7.—3. Tenants in common do not, like 
joint tenants, hold by one title and by one 
right, but by different titles, and have seve¬ 
ral estates. Therefore they Bhould distrain 
separately, each for his share, Co. Lit. s. 
317, unless the rent be of an entire thing, 
as to render a horse, in which case, the 
thing being incapable of division, they must 
join. Co. Lit. 197, a. Each tenant in 
common is entitled to receive, from the 
lessee, his proportion of the rent; and 
therefore, when a person holding under two 
tenants in common, paid the whole rent to 
one of them, after having received a notice 
Vol. I.—D d 


to the contrary from the other, it was held, 
that the party who gave the notice might af¬ 
terwards distrain. 5 T. R. 240. As tenants 
in common have no original privity of estate 
between them, as to their respective shares, 
one may lease his part of the land to the 
other, rendering rent, for which a distress 
may be made, as if the land had been de¬ 
mised to a stranger. Bro. Ab. tit. Dis¬ 
tress, pi. 65. 

8. -4. It may be, perhaps, laid down as 
a general rule, that for rent due in right of 
the wife, the husband may distrain alone ; 
2 Saund. 195 ; even if it accrue to her in 
the character of executrix or administratrix. 
Ld. Raym. 3C9. With respect to the reme¬ 
dies for the recovery of the arrears of a 
rent accruing in right of his wife, a distinc¬ 
tion is made between rent due for land, in 
which the wife lias a chattel interest, and 
rent due in land, in which she has an estate 
of freehold and inheritance. And in some 
cases, a further distinction must be made 
between a rent accruing before and rent 
accruing after the coverture. See, on this 
subject, Co. Lit. 46, b, 300, a; 351, a; 1 
Roll- Abr. 350; stat. 32 lien. VIII. c. 37, 
s. 3. 

9. —5. A tenant, by the curtesy, has an 
estate of freehold in the lands of his wife, 
and in contemplation of law, a reversion on 
all land of the wife leased for years or lives, 
and may distrain at common law for all 
rents reserved thereon. 

10. —6. A woman may be endowed of 
rent as well as of land : if a husband, there¬ 
fore, tenant in fee, make a lease for years, 
reserving rent, and die, his widow shall be 
endowed of one-third part of the reversion 
by metes and bounds, together with a third 
part of the rent. Co. Litt. 32, a. The rent 
in this ease is apportioned by the act of 
law, and therefore if a widow be endowed 
of a third part of a rent in fee, she may 
distrain for a third part thereof, and the 
heir shall distrain for the other part of the 
rent. Bro. Abr. tit. Avowry, pi. 189. 

11. —7. A tenant for his own life or that 
of another, has an estate of freehold, and if 
be make a lease for years, reserving rent, 
he is entitled to distrain upon the lessee. 
It may here be proper to remark, that at 
common law, if a tenant for life made a 
lease for years, if he should so long live, at 
a certain rent, payable quarterly, and died 
before the quarter day, the tenant was dis¬ 
charged of that quarter’s rent by the act of 
God. 10 Rep. 128. But the 11 Geo. IL 









c. 19, s. 15, gives an action to the execu- common seal, although it may be invalid as 
tors or administrators of such tenant for a lease, yet if the tenant hold under it, and 
life* pay rent to the bailiff or agent of the cor- 

1—~B. By the statute 32 Henry VIII. poration, that is sufficient to constitute a 
e. 37, s. 1, “ the personal representatives tenancy at least from year to year, and to 
of tenants in fee, tail, or for life, of rent- entitle the corporation to distrain for rent, 
service, rent-charge, and rents-seck, and 2 New Rep. 247. But see Corporation. 
fee farms, may distrain for arrears upon the 18.—§ 3. Of the things which may or 
land charged with the payment, so long as may not be distrained. Goods found upon 
the lands continue in seisin or possession of the premises demised to a tenant are gene- 
the tenant in demesne, who ought to have rally liable to be distrained by a landlord 
paid the rent or fee farm, or some person for rent, whether such goods in fact belong 
claiming under him by purchase, gift or de- to the tenant or other persons. Com. Dig. 
scent.” By the words of the statute, the Distress, B 1. Thus it has been held, that 
distress must be made on the lands while a gentleman’s chariot, which stood in a 
in the possession of the “ tenant in de- coach-house belonging to a common livery 
mesne,” or some person claiming under stable keeper, was distrainable by the land- 
him, by purchase, gift or descent; and lord for the rent due him by the livery 
therefore it extends to the possession of stable keeper for the coach-house. 3 Burr, 
those persons only who claim under the 1498. So if cattle are put on the tenant’s 
tenant, and the statute does not comprise land by consent of the owners of the beasts, 
the tenant in dower or by the curtesy, for they are distrainable by the landlord im- 
they come in, not under the party, but by mediately after for rent in arrear. 3 Bl. 
act of law. 1 Leon. 302. Com. 8. But goods are sometimes privi- 

13. —9. The heir entitled to the re- leged from distress, either absolutely or 
version may distrain for rent in arrear which conditionally. 

becomes due after the ancestor’s death; the 19. First. Those of the first class are 
rent does not become due till the last privileged, 1. In respect of the owner of 
minute of the natural day, and if the an- them. 2. Because no one can have pro- 
cestor die between sunset and midnight, the perty in them. 3. Because they cannot be 
heir, and not the executor, shall have the restored to the owner in the same plight as 
rent. 1 Saund, 287. And if rent be pay- when taken. 4. Because they are fixed to 
able at either of two periods, at the choice the freehold. 5. Because it is against the 
of the lessee, and the lessor die between policy of law that they should be distrained, 
them, the rent being unpaid, it will go to 6. Because they are in the custody of the 
the heir. 10 Rep. 128, b. law. 7. Because they are protected by 

14. —10. Devisees, like heirs, may dis- some special act of the legislature. 

train in respect of their reversionary estate; 20.—1. The goods of a person who has 
for by a devise of the reversion the rent some interest in the land jointly with the 
will pass with its incidents. 1 Ventr. 161. distrainer, as these of a joint tenant, although 
.15.—11. Trustees who have vested in found upon the land, cannot be distrained, 
them legal estates, as trustees of a married The goods of executors and administrators, 
woman, or assignees of an insolvent, may or of the assignee of an insolvent regularly 
of course distrain in respect of their legal discharged according to law, cannot, in 
estates, in the same manner as if they were Pennsylvania, be distrained for more than 
beneficially interested therein. one year’s rent. The goods of a former 

16. —12. Guardians may make leases of tenant, rightfully on the land, cannot be 

their wards’ lands in their own names, distrained for another’s rent. For example, 
which will be good during the minority of a tenant at will, if quitting upon notice 
the ward; and, consequently, in respect of from his landlord, is entitled to the emble- 
guch leases, they possess the same power of ments or growing crops; and therefore 
distress as other persons granting leases in even after they are reaped, if they remain 
their own rights. Cro. Jac. 55, 98. on the land for the purpose of husbandry, 

17. —13. Corporations aggregate should they cannot be distrained for rent due by 
generally make and accept leases or other the second tenant. Willes, 131. And they 
conveyances of lands or rent, under their are equally protected in the hands of a 
common seal. But if a lease be made by vendee. Ibid. They cannot be distrained, 
ftn agent of the corporation, not under their although the purchaser allow them to re- 
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main uncut an unreasonable time after they 
are ripe. 2 B. & B. 362; 5 Moore, 97, 
S. C. 

21. —2. As every thing which is dis¬ 
trained is presumed to be the property of 
the tenant, it will follow that things wherein 
no man can have an absolute and valuable 
property, as cats, dogs, rabbits, and all 
animals fer;e untune, cannot be distrained. 
Yet, if deer, which are of a wild nature, 
sre kept in a private enclosure, for the 
purpose of sale or profit, this so far changes 
their nature, by reducing them to a kind of 
stock or merchandise, that they may be dis¬ 
trained for rent. 3 Bl. Com. 7. 

22. —3. Such things as cannot be re¬ 
stored to the owner in the same plight as 
when they were taken, as milk, fruit, and 
the like, cannot be distrained. 3 Bl. Com. 9. 

23. —4. Things affixed or annexed to 
the freehold, as furnaces, windows, doors, 
and the like, cannot be distrained, because 
they are not personal chattels, but belong 
to the realty. Co. Litt. 47, b. And this 
rule extends to such tilings as are essentially 
a part of the freehold, although for a time 
removed therefrom, as a millstone removed 
to be picked; for this is matter of neces¬ 
sity, and it still remains in contemplation 
of law, a part of the freehold. For the 
same reason an anvil fixed in a smith’s shop 
cannot be distrained. Bro. Abr. Distress, 
pi. 23; 4 T. 11. 507 ; Willis, Rep. 512 ; 
6 Price’s R. 3 ; 2 Chitty’s R. 167. 

24. —5. Goods are privileged in cases 
where the proprietor is either compelled 
frpm necessity to place his goods upon the 
land, or where he does so for commercial 
purposes. 17 S. & R. 139; 7 W. & S. 
302 ; 8 W. & S. 302 ; 4 Halst. 110 ; 1 Bay, 
102, 170 ; 2 McCord, 39 ; 3 B. & B. 75: 
6 J. B. Moore, 243 ; 1 Bing. 283; 8 J. 
B. Moore, 254 ; 2 C. & P. 353 ; 1 Cr. & 
M. 380. In the first case, the goods are 
exempt, because the owner has no option; 
hence the goods of a traveller in an inn are 
exempt from distress. 7 H. 7, M. 1, p. 1 ; 
Ilamm. N. P. 380, a.; 2 Keny. 439; Barnes, 
472; 1 Bl. R. 483 ; 3 Burr. 1408. In the 
other, the interests of the community re¬ 
quire that commerce should be encouraged, 
and adventurers will not engage in specula¬ 
tions, if the property embarked is to be 
made liable for the payment of debts they 
never contracted. Ilence goods landed at 
a wharf, or deposited in a warehouse on 
storage, cannot be distrained. 17 Serg. & 
Rawle, 138; 5 Whart. R. 9, 14; 9 Shepl. 


47 ; 23 Wend. 462. Valuable things in 
the way of trade are not liable to distress; 
as, a horse standing in a smith’s shop to he 
shod, or in a common inn ; or cloth at a 
tailor’s house to be made into a coat ; or 
corn sent to a mill to be ground, for these 
are privileged and protected for the benefit 
of trade. 3 Bl. Com. 8. On the same 
principle it has been decided, that the goods 
of a boarder are not liable to he distrained 
for rent due by the keeper of a boarding 
house ; 5 Whart. R. 9 : unless used by 
the tenant with the boarder’s consent, and 
without that of the landlord. 1 Hill, 565. 

25. —6. Goods taken in execution can¬ 
not be distrained. The law in some states 
gives the landlord the right to claim pay¬ 
ment out of the proceeds of an execution 
for rent, not exceeding one year, and lie is 
entitled to payment up to the day of seizure, 
though it be in the middle of a quarter ; 
2 Yeates, 274 ; 5 Binn. 505; but he is not 
entitled to the day of sale. 5 Binn. 505. 
See 18 Johns. R. 1. The usual practice is, 
to give notice to the sheriff that there is a 
certain sum due to the landlord as arrears 
of rent; which notice ought to be given to 
the sheriff, or person who takes the goods 
in execution upon the premises; for the 
sheriff is not bound to find out whether rent 
is due, nor is he liable to an action, unless 
there has been a demand of rent before the 
removal. 1 Str. 97, 214 ; 3 Taunt. 400 , 
2 Wils. 140; Com. Dig. Rent, D 8; 11 
Johns. R. 185. This notice can be given 
by the immediate landlord only , a ground 
landlord is not entitled to his rent out of 
the goods of the under tenant taken in exe¬ 
cution. 2 Str. 787. And where there are 
two executions, the landlord is not entitled 
to a year’s rent on each. See Str. 1024. 
Goods distrained and replevied may be 
distrained by another landlord for subse¬ 
quent rent. 2 Dali. 68. 

26. —7. By some special acts of the 
legislature it is provided that tools of a 
man’s trade, some designated household 
furniture, school books, and the like, shall 
be exempted from distress, execution, or 
sale. And by a recent Act of Assembly 
of Pennsylvania* April 9, 1849, property 
to the value of three hundred dollars, ex¬ 
clusive of all wearing apparel of the defend¬ 
ant and his family, and all bibles and school 
books in use in the family, are exempted 
from levy and sale on execution, or by dis¬ 
tress for rent. 

27. — Secondly. Besides the above men- 
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tioncd goods and chattels, which arc abso¬ 
lutely privileged from distress, there are 
others which are conditionally so, but which 
may be distrained under certain circum¬ 
stances. These are, 1. Beasts of the plough, 
which are exempt if there be a sufficient 
distress besides on the land whence the rent 
issues. Co. Litt. 47, a; Bac. Abr. Distress, 
B. 2. Implements of trade ; as, a loom in 
actual use; and there is a sufficient distress 
besides. 4 T. R. 565. 3. Other things in 

actual use ; as, a horse whereon a person 
is riding, an axe in the hands of a person 
cutting wood, and the like. Co. Litt. ' 
47, a. 

28. -§ 4. The time when a distress may 
be made. 1. The distress cannot be made till 
the rent is due by the terms of the lease ; 
as rent is not due until the last minute of 
the natural day on which it is reserved, it 
follows that a distress for rent cannot be 
maae on that day. 1 Saund. 287 ; Co. 
Litt. 47, b. n. 6. A previous demand is 
not generally necessary, although there be 
a clause in the lease, that the lessor may 
distrain for rent, “ being lawfully demand- i 
ed Bradb. 124 ; Bac. Abr. Rent, I; the j 
making of the distress being a demand ; 
though it is advisable to make such a de¬ 
mand. But where a lease provides for a 
special demand ; as, if the clause were that 
if the rent should happen to be behind it 
should be demanded at a particular place 
not on the land; or be demanded of the 
person of the tenant; then such special de¬ 
mand is necessary to support the distress. 
Plowd. 69 ; Bac. Abr. Rent, I. 

29. —2. A distress for rent can only 
be made during the day time. Co. Litt. 
142, a. 

30. —3. At common law a distress could 

not be made after the expiration of the 
lease ; to remedy this evil the legislature 
of Pennsylvania passed an act making it 
44 lawful for any person having any rent in 
arrear or due upon any lease for life or 
years or at will, ended or determined, to 
distrain for such arrears after the determi¬ 
nation of the said respective leases, in the 
same manner as they might have done, if 
6uch lease had not been ended : provided, 
that such distress be made during the con¬ 
tinuance of such lessor’s title or interest.” 
Act of March 21, 1772, a. 14, 1 Smith’s 
Laws of Penna. 375. 4. In the city and 

oounty of .Philadelphia, the landlord may, 
under certain circumstances, apportion his 
rent, and distrain before it becomes due. 


See act of March 25, 1825, s. 1, Pamph. 
L. 114. 

31. —§ 5. In what place a distress may 
be made . The distress may be made upon 
the land, or off the land. 1. Upon the land. 
A distress generally follows the rent, and 
is consequently confined to the land out of 
which it issues. If two pieces of land, 
therefore, are let by two separate demises, 
although both be contained in one lease, a 
joint distress cannot be made for them, for 
this would be to make the rent of one issue 
out of the other. Rep. Temp. Hardw. 245 ; 
S. C. Str. 1040. But where lands lying in 
different counties are let together by one 
demise, at one entire rent, and it does not 
appear that the lands are separate from 
each other, one distress may be made for 
the whole rent. Ld. Raym. 55; S. C. 12 
Mod. 76. And where rent is charged upon 
land, which is afterwards held by several 
tenants, the grantee or landlord may dis¬ 
train for the whole upon the land of any of 
them ; because the whole rent is deemed to 
issue out of every part of the land. Roll. 
Abr. 671. If there be a house on the land, 
the distress may be made in the house; if 
the outer door or window be open, a dis¬ 
tress may be taken out of it. Roll. Abr. 

| 671. And if an outer door be open, an 
i inner door may be broken open for the pur- 
| pose of taking a. distress. Comb. 47 ; Cas. 
Temp. Hard. 168. Barges on a river, at¬ 
tached to the leased premises (a wharf) by 
ropes, cannot be distrained. 6 Bingh. 150; 
19 Eng* Com. Law R. 36. 

32. —2. Off the land . By the 5th and 
6th sections of the Pennsylvania act of as¬ 
sembly of March 21, 1772, copied from the 
11 Geo. II. c. 19, it is enacted, that if any 
tenant for life, years, at will, or otherwise, 
shall fraudulently or clandestinely convey 
his goods off the premises to prevent the 
landlord from distraining the same, such 
person, or any person by him lawfully au¬ 
thorized, may, within thirty days after such 
conveyance, seize the same, wherever they 
shall be found, and dispose of them in such 
manner as if they had been distrained on 
the premises. Provided, that the landlord 
shall not distrain any goods which shall 
have been previously sold, bona fide , andj 
for a valuable consideration, to one not 
privy to the fraud. To bring a case within 
the act, the removal must take place after 
the rent becomes due, and must be secret , 
not made in open day, for such removal 
connot be said to be clandestine within the 



DIS 


DIS 


meaning (if the act. 3 Esp. N. P. C. 15 ; 
12 Scrg. & Rawle, 217 ; 7 Ping. 423; 1 
Moody & Malkin, 535. It lias, however, 
been made a question, whether goods are 
protected that were fraudulently removed 
on the night before the rent had become 
due. 4 Camp. 135. The goods of a stranger 
cannot be pursued ; they can be distrained 
onlv while they arc on the premises. 1 
Dail. 440. 

33. —§ 0. Of the manner of making a 

distress . 1. A distress for rent may be 

made either bv the person to whom it is 
due, or, which is the preferable inode, by 
a constable, or bailiff, or other officer pro- 
perlv authorized by him. 

34. —2. If the distress be made by a 
constable, it is necessary that he should be 
properly authorized to make it; for which 
purpose the landlord should give him a writ¬ 
ten authority, or, as it is usually called, a 
warrant of distress : but a subsequent assent 
and recognition given by the party for whose 
use the distress has been made, is sufficient. 
Hamm. N. P. 382. 

35. —3. When the constable is thus pro¬ 
vided with the requisite authority to make 
a distress, lie may distrain by seizing the 
tenant’s goods, or some of them in the name 
of the whole, and declaring that he takes 
them as a distress for the sum expressed in 
the warrant to be due by the tenant to the 
landlord, and that he takes them by virtue 
of the said warrant; which warrant he ought, 
if required, to show. 1 Leon. 50. 

36. —4. When making the distress it 
ought to be made for the whole rent; but 
if goods cannot be found at the time, suf¬ 
ficient to satisfy the rent, or the party 
mistake the value of the thing distrained, 
he may make a second distress. Bradb. 
129, 30; 2 Tr. & H. Pr. 155; supra 1. 

37. —5. As soon as a distress is made, 
an inventory of the goods distrained should 
be made, and a copy of it delivered to the 
tenant, together with a notice of taking such 
distress, with the cause for taking the same. 
This notice of taking a distress is not re¬ 
quired by the statute to be in writing; and, 
therefore, parol or verbal notice may be 
given either to the tenant on the premises, 
or to the owner of the goods distrained. 12 
Mod. 76. And although notice is directed 
by the act to specify the cause of taking, it 
is not material whether it accurately state 
the period of the rent’s becoming due; 
Dougl. 279; or even whether the true cause 
of taking the goods be expressed therein. 
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7 T. R. 654. If the notice be not person¬ 
ally given, it should be left in writing at 
the tenant’s house, or according to the di¬ 
rections of the act, at the mansion-house or 
other most notorious place on the premises 
charged with the rent distrained for. 

38. —G. The distrainor may leave or im¬ 
pound the distress on the premises for the 
five days mentioned in the act, but becomes 
a trespasser after that time. 2 Dali. 69. 
As in many cases it is desirable for the sake 
of the tenant that the goods should not be 
sold as soon as the law permits, it is usual 
for him to sign an agreement or consent to 
their remaining on the premises for a longer 
time, in the custody of the distrainor, or of 
a person by him appointed for that purpose. 
While in his possession, the distrainor can¬ 
not use or work cattle distrained, unless it 
be for the owner’s benefit, as to milk a cow, 
or the like. 5 Dane’s Ahr. 34. 

39. —7. Before the goods are sold they 
must be appraised by two reputable free¬ 
holders, who shall take an oath or affirma¬ 
tion to be administered by the sheriff, under- 
slieriff, or coroner, in the words mentioned 
in the act. 

40. —8. The next requisite is to give six 
days’ public notice of the time and place of 
sale of the things distrained ; after which, 
if they have not been replevied, they may 
be sold by the proper officer, who may ap¬ 
ply the proceeds to the payment and satis¬ 
faction of the rent, and the expenses of the 
distress, appraisement and sale. The over¬ 
plus, if any, is to be paid to the tenant. 

41. —§ 7. When a distress will be a 
waiver of a forfeiture of the lease. On this 
subject, see 1 B. & Adol. 428. 

The right of distress, it seems, does not 
exist in the New England states. 4 Dane’s 
Ab. 126; 7 Pick. 11. 105; 3 Griff. Reg 
404 ; 4 Griff. Reg. 1143 ; Aik. Dig. 357 , 
nor in Alabama, Mississippi, North Carolina, 
nor Ohio ; and in Kentucky, the right is 
limited to a distress for a pecuniary rent. 
1 Hill. Ab. 156. Vide, generally, Bouv. 
Inst. Index, h. t.; Gilb. on Distr. by Hunt; 
Bradb. on Distr.; Com. Dig. h. t.; Bac. 
Ab. h. t.; Vin. Ab. h. t.; 2 Saund. Index, 
h. t.; Wilk. on Repl.; 3 Chit. Bl. Com. 6, 
note ; Crabb on R. P. § 222 to 250. 

Distress infinite, English practice. A 
process commanding the sheriff to distrain 
a person from time to time, and continually 
afterwards, by taking his goods by way of 
pledge, to enforce the performance of some¬ 
thing due from the party distrained upon. 
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In this case, no distress can be immoderate, 
because, whatever its value may be, it can¬ 
not be sold, but is to be immediately re¬ 
stored on satisfaction being made. 3 Bl. 
Com. 231. See Distringas. 

DISTRIBUTION. By this term is un¬ 
derstood the division of an intestate’s estate 
according to law. 

2. The English statute of 22 and 23 
Car. II. e. 10, which was itself probably 
borrowed from the 118th Novel of Justinian, 
is the foundation of, perhaps, most acts of 
distribution in the several states. Vide 2 
Kent, Com. 342, note; 8 Com. Dig. 522; 
11 Vin. Ab. 189, 202 ; Com. Dig. Admini¬ 
stration, H. 

DISTRIBUTIVE JUSTICE. That vir¬ 
tue, whose object it is to distribute rewards 
and punishments to every one according to 
his merits or demerits. Tr. of Eq. 3 ; Le¬ 
page, El. du Dr. eh. 1, art. 3, § 2 ; 1 Toull. 
n. 7, note. See Justice. 

DISTRICT. A certain portion of the 
country, separated from the rest for some 
special purposes. 

2. The United States are divided into 
judicial districts, in each of which is esta¬ 
blished a district court; they are also di¬ 
vided into election districts ; collection dis¬ 
tricts, &c. 

District attorneys of the United 
States. There shall be appointed, in each 
judicial district, a meet person, learned in 
the law, to act as attorney of the United 
States in such district, who shall be sworn 
or affirmed to the faithful execution of his 
office. Act of September 24, 1789, s. 35, 
1 Story’s Laws, 67. 

2. His duty is to prosecute, in such dis¬ 
trict, all delinquents, for crimes and offences 
cognizable under the authority of the United 
States, and all civil actions in which the 
United States shall be concerned, except in 
the supreme court, in the district in which 
that court shall be holden. Ib. 

3. Their salaries vary in different dis¬ 
tricts. Vide Gordon’s Dig. art. 403. By 
the Act of March 3,1815, 2 Story’s L. U. 
S. 1530, district attorneys are authorized to 
appoint deputies, in certain cases, to sue in 
the state courts. See Deputy District At¬ 
torney. 

District court. The name of one of 
the courts of the United States. It is held 
by a judge, called the district judge. Seve¬ 
ral courts under the same name have been 
established by state authority. Vide Courts 
of the United States . 


District of Columbia. The name of a 
district of country, ten miles square, situate 
between the states of Maryland and Vir¬ 
ginia, over which the national government 
has exclusive jurisdiction. By the consti¬ 
tution, congress may u exercise exclusive 
jurisdiction in all cases whatsoever, over 
such district, not exceeding ten miles square, 
as may, by cession of particular states, and 
the acceptance of congress, become the seat 
of government of the United States.” In 
pursuance of this authority, the states of 
Maryland and Virginia, ceded to the United 
States, a small territory on the banks of the 
Potomac, and congress, by the Act of July 
16, 1790, accepted the same for the perma¬ 
nent seat of the government of the Linked 
States. The act provides for the removal 
of the seat of government from the city of 
Philadelphia to the District of Columbia, on 
the first Monday of December, 1800. It is 
also provided, that the laws of the state, 
within such district, shall not be affected by 
the acceptance, until the time fixed for 
the removal of the government thereto, 
and until congress shall otherwise by law 
provide. 

2. It seems that the District of Colum¬ 
bia, and the territorial districts of the Uni¬ 
ted States, are not states within the meaning 
of the constitution, and of the judiciary act, 
so as to enable a citizen thereof to sue a 
citizen of one of the states in the federal 
courts. 2 Cranch, 445 ; 1 Wheat, 91. 

3. By the Act of July 11, 1846, con¬ 
gress retroceded the county of Alexandria, 
part of the District of Columbia, to the stato 
of Virginia. 

DISTRINGAS, remedies. A writ di¬ 
rected to the sheriff, commanding him to 
distrain one of his goods and chattels, to 
euforce his compliance of what is required 
of him, as for his appearance in a court on 
such a day, and the like. Com. Dig. Pro¬ 
cess, D 7 ; Chit. Pr. Index, h. t.; Sellon’s 
Pr. Index, h. t.; Tidd’s Pr. Index, h. t. : 
11 East, 353. It is also a form of execu¬ 
tion in the action of detinue, and assize of 
nuisance. Registrum Judiciale, 56; I 
Rawle, 44, 48 ; Bro. Abr. pi. 26; 22 II. 
VI. 41. This writ is likewise used to com¬ 
pel the appearance of a corporation aggre¬ 
gate. 4 Bouv. Inst. n. 4191. 

DISTURBANCE, torts . A wrong done 
to an incorporeal hereditament, by hinder¬ 
ing or disquieting the owner in the enjoy¬ 
ment of it. Finch. L- 187; 3 Bl. Com. 
235 ; 1 Swift’s Dig. 522; Com. Dig. Ac- 
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tion upon the case for a disturbance, 
Pleader, 3 16; 1 Serg. & Rawle, 298. 

DIVIDE N P. A portion of the principal, 
or profits, divided among several owners of 
a thing. 

2. The term is usually applied to the 
division of the profits arising out of bank or 
other stocks : or to the division, among the 
creditors, of the effects of an insolvent 
estate. 

3. In another sense, according to some 
old authorities, it signifies one part of an 
indenture. T. L. 

DIVISIBLE. The susceptibility of be¬ 
ing divided. 

2. A contract cannot, in general, be di¬ 
vided in such a manner that an action may 
be brought, or a right accrue, on a part of 
it. 2 Pcnna. II. 454. But some contracts 
are susceptible of division, as when a rever¬ 
sioner sells a part of the reversion to one 
man, and a part to another, each shall have 
an action for his share of the rent, which 
may accrue on a contract, to pay a particu¬ 
lar rent to the reversioner. 3 Whart. 404 ; 
and see Apportionment . But when it is to 
do several things, at several times, an action 
will lie upon every default. 15 Pick. R. 
409. See 1 Greenl. R. 316 ; 6 Mass. 344. 
See Entire . 

DIVISION, Eng. law . A particular 
and ascertained part of a county. In Lin¬ 
colnshire, division means what riding does 
in Yorkshire. 

DrvisiON of opinion. When, in a com¬ 
pany or society, the parties having a right 
to vote are so divided that there is not a 
' plurality of the whole in favor of any par¬ 
ticular proposition, or when the voters are 
equally divided, it is said there is division 
of opinion. 

2. In such a case, the Roman law, which 
seems founded in reason and common sense, 
directs, that when the division relates to 
the quantity of things included, as in the 
case of a judgment, if one of three judges 
votes for condemning a man to a fine of one 
hundred dollars, another, to one of fifty 
dollars, and the third to twenty-five, the 
opinion or vote of the last shall he the rule 
for the judgment; because the votes of all 
the others include that of the lowest; this 
is the case when unanimity is required. 
But when the division of opinions does not 
relate to the quantity of things, then it is 
always to be in favor of the defendant. It 
was a rule among the Romans that when the 
judges were equal in number, and they 


were divided into two opinions in cases of 
liberty, that opinion which favored it should 
prevail; and in other cases, it should be in 
favor of the defendant. Poth. Pand. liv. 
L. n. MDLXX1V. 

3. When the judges of a court are 

1 divided into three classes, each holding a 

different opinion, that class which has the 
greatest number shall give the judgment ; 

: for example, on a habeas corpus, when a 
court is composed of four judges, and one 
is for remanding the prisoner, another is 
for discharging him on his own recognizance, 
and two others for discharging him abso¬ 
lutely, the judgment will be, that he be 
discharged. Rudyard’s Case, Bac. Ab. 
Habeas Corpus, B 10, Court 5. 

4. It is provided, by the Act of Con¬ 
gress of April 29, 1802, s. 6, that when¬ 
ever any question shall occur before a 

■ circuit court, upon which the opinions of 
the judges shall be opposed, the point upon 
which the disagreement shall happen shall, 
during the same term, upon the request of 
either party, or their counsel, be stated, 
under the direction of the judges, and cer¬ 
tified, under the seal of the court, to the 
supreme court, at their next session to be 
held thereafter, and shall, by the said court, 
be finally decided. And the decision of the 
supreme court, and their order in the pre¬ 
mises, shall be remitted to the circuit court, 
and be there entered of record ; and shall 

I have effect according to the nature of the 
said judgment and order: Provided , That 
nothing herein contained shall prevent the 
cause from proceeding, if, in the opinion of 
the court, further proceedings can be had 
without prejudice to the merits : And pro¬ 
vided , alsOy That imprisonment shall not be 
allowed, nor punishment in any ease be in¬ 
flicted, where the judges of the said court 
are divided in opinion upon the question 
touching the said imprisonment or punish¬ 
ment. See 5 N. S. 407. 

DIVORCE. The dissolution of a mar¬ 
riage contracted between a man and a 
woman, by the judgment of a court of 
competent jurisdiction, or by an act of the 
legislature. It is so called from the diver¬ 
sity of the minds of those who are married ; 
because such as are divorced go each a 
different way from the other. Ridley’s Civ. 
& Eccl. Law, pp. 11, 112. Until a decree 
of divorce be actually made, neither party 
can treat the other as sole, even in cases 
where the marriage is utterly null and void 
for some preexisting cause. Griffiths x 
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Smith, D. 0. of Philadelphia, 3 Penn. Law 
Journal, 151, 153. A decree of divorce 
must also be made during the lifetime of 
b 3 th the parties. After the decease of either 
the marriage will be deemed as legal in all 
respects. Reeves’ Pom. Rel. 204; 1 Bl. 
Coai. 440. See Act of Pennsylvania, March 
IB, 1815, § 5. 

2. Divorces are of two kinds; 1. d 
vine'llo matrimonii , (q. v.) which dissolves 
and totally severs the marriage tie; and, 
2. a mensa et thoro , (q. v.) which merely 
separates the parties. 

3. —1. The divorce a vinculo was never 
granted bj* the ecclesiastical law, except for 
the most grave reasons. These, according 
to Lord Coke, (Co. Litt. 235, a,) are causa 
prcecontradus , causa metus , causa impo - 
tent ice, seu fri.£riditati$ 9 causa ajfuiitatis , et 
causa consanguinitatis . In England such 
a divorce bastardizes the issue, and gene¬ 
rally speaking, is allowed only on the 
ground of some preexisting cause. Reeves’ 
Pom. Rel. 204—5 ; but sometimes by act 
of parliament for a supervenient cause. 1 
Bl. Com. 440. When the marriage was 
dissolved for canonical causes of impedi¬ 
ment, existing previous to its taking place, 
it was declared void ab initio . 

4. I'n the United States, divorces a 
vinculo are granted by the state legislatures 
for such causes as may be sufficient to in¬ 
duce the members to vote in favor of 
granting them; and they are granted by 
the courts to which such jurisdiction is 
given, for certain causes particularly pro¬ 
vided for by law. 

5. In some states, the legislature never 

grants a divorce tin til after the courts have 
decreed one, and it is still requisite that the 
legislature shall act, to make the divorce 
valid. This is the ease in Mississippi. In 
some states, as Wisconsin, the legislature 
cannot grant a divorce. Const, art. 4, 
s. 24. ' | 

0. The courts in nearly all the states 
have power to decree divorces h vinculo , for, 
first, causes which existed and which were 
a bar to a lawful marriage, as, precontract, t 
or the existence of a marriage between one j 
of the contracting parties and another per¬ 
son, at the time the marriage sought to be 
dissolved took place ; consanguinity, or that , 
degree of relationship forbidden by law; 1 
affinity in some states, as Vermont, Rev. ! 
Stat. tit. 10, c. 63, s. 1 ; impotence, (q. v.)j 
idiocy, lunacy, or other mental imbecility, j 
which renders the party subject to it inca- J 


pable of making a contract; when the con¬ 
tract was entered into in consequence of 
fraud. Secondly, the marriage may be dis 
solved by divorce for causes which hav< 
arisen since the formation of the contract, 
the principal of which are adultery; cruelty ; 
wilful and malicious desertion for a period 
of time specified in the acts of the several 
states ; to these are added, in some states, 
conviction of felony or other infamous 
crime; Ark. Rev. Stat. c. 50, s. 1, p. 333; 
being a fugitive from justice, when charged 
with an infamous crime. Laws of Lo. Act 
of April 2, 1832. In Tennessee the hus¬ 
band may obtain a divorce when the wife 
was pregnant at the time of marriage with 
a child of color ; and also when the wife 
refuses for two years to follow her husband, 
who has gone bona fide to Tennessee to re¬ 
side. Act of 1819, c. 20, and Act of 1835, 
c. 26: Carr. Nicli. & Comp. 256, 257. In 
Kentucky and Maine, where one of the 
parties has formed a connexion with certain 
religionists, whose opinions and practices 
arc inconsistent with the marriage duties. 
And, in some states, as Rhode Island and 
Vermont, for neglect and refusal on the 
part of the husband (he being of sufficient 
ability) to provide necessaries for the sub 
sistence of his wife. In others, habitual 
drunkenness is a sufficient cause. 

7. In some of the states divorces a 
mensa et thoro are granted for cruelty, de¬ 
sertion, and such like causes, while in 
others the divorce is a vinculo . 

8. When the divorce is prayed for on 
the ground of adultery, in some and per¬ 
haps in most of the states, it is a good de¬ 
fence, 1st. That the other party has been 
guilty of the same offence. 2. That the 
husband has prostituted his wife, or con¬ 
nived at her amours. 3. That the offended 
party has been reconciled to the other by 
either express or implied condonation, (q. v.) 
4. That there was no intention to commit 
adultery, as when the party, supposing his 
or her first husband or wife dead, married 
again. 5. That the wife was forced or 
ravished. 

9. The effects of a divorce a vinculo on 
the property of the wife, are various in the 
several states. When the divorce is for the 
adultery or other criminal acts of the hus¬ 
band, in general the wife’s lands are re¬ 
stored to her ; when it is caused by the 
adultery or other criminal act of the wife, 
the husband has in general some qualified 
right of curtesy to her lands; when the 
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divorce is caused by some preexisting cause, 
as consanguinity, affinity or impotence, in 
some states, as Maine and Rhode Island, 
the lands of the wife arc restored to her. 

1 Hill. Ah. 51, 2. See 2 Ashm. 455; 5 
Blaekf. 309. At common law, a divorce 
d vinculo matrimonii bars the wife of dower ; 
Bract, lib. ii. cap. 39, § 4 ; but not a divorce 
d vtensa ct thoro , though for the crime of 
adultery. Yet by Stat. West. 1, 3 Ed. I. 
c. 34, elopement with an adulterer has this 
effect. Dyer, 195 ; Co. Litt. 32, a. n. 10; 
3 1\ Wms. 276, 277. If land be given to 
a man and his wife, and the heirs of their 
two bodies begotten, and they are divorced 
d vinculo, Ac., they shall neither of them 
have this estate, but be barely tenants for 
life, notwithstanding the inheritance" once 
vested in them. Co. Litt. 28. If a lease be 
made to husband and wife during cover¬ 
ture, and the husband sows the land, and 
afterwards they are divorced a vinculo , Ac., 
the husband shall have the emblements in 
that case, for the divorce is the act of law. 
Mildmay’s Case. As to personalty, the rule 
of the common law is, if one marry a woman 
who has goods, he may give them or sell 
them at his pleasure. If they arc divorced, 
the woman shall have the goods back again, 
unless the husband has given them away or 
sold them ; for in such case she is without 
remedy. If the husband aliened them by 
collusion, she may aver and prove the col¬ 
lusion, and thereupon recover the goods 
from the alienee. If one be bound in an 
obligation to a feme sole , and then marry 
her, and afterwards they are divorced, she 
' may sue her former husband on the obliga¬ 
tion, notwithstanding her action was in sus¬ 
pense during the marriage. And for such 
things as belonged to the wife before mar¬ 
riage, if they cannot be known, she could 
sue for, after divorce, only in the court 
Christian, for the action of account did not 
lie, because he was not her receiver to ac¬ 
count. But for such things as remain in 
specie, and may be known, the common 
law gives her an action of detinue. 2G 
Hen; VIII. 1. 

10. M hen a divorce a vinculo takes 
place, it is, in general, a bar to dower; but 
in Connecticut, Illinois, New York, and, it 
seems, in Michigan, dower is not barred by 
a divorce for the fault of the husband. In 
Kentucky, when a divorce takes place for 
the fault of the husband, the wife is entitled 
ns if he were dead. 1 Hill. Ab. 61, 2. 

11. —2. Divorces h mens a et thoro, are a 
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mere separation of the parlies for a time for 
causes arising since the marriage; they are 
pronounced by tribunals of competent juris¬ 
diction. The effects of the sentence con¬ 
tinue for the time it was pronounced, or 
until the parties are reconciled. A divorce 
a mensa et thoro deprives the husband of no 
marital right in respect to the property of 
the wife. Reeve’s Dom. Rel. 204—5 ; Cro, 
Car. 462; but see 2 S. & R. 493. Chil¬ 
dren born after a divorce a mensa et thoro 
arc not presumed to be the husband’s, un¬ 
less he afterwards cohabited with his wife. 
Bac. Ab. Marriage, Ac. E. 

12. By the civil law, the child of pa¬ 
rents divorced, is to be brought up by the 
innocent party, at the expence of the guilty 
party. Ridley’s View, part 1, ch. 3, sect. 
9, cites 8th Collation. 

Vide, generally, 1 Bl. Com. 440, 441; 

3 Bl. Com. 94 ; 4 Vin. Ab. 205 ; 1 Bro. 
Civ. Law, 86; Ayl. Parcrg. 225; Com. 
Dig. Baron and Feme, C; Coop. Justin. 
434, et soq.; 6 Toullier, No. 294, pa. 308; 

4 Yeatcs’ Rep. 249; 5 Serg. A R. 375 ; 9 

5. & R. 191, 3 ; Gospel of Luke, ch. xvi. 
v. 18; of Mark, ch. x. vs. 11, 12; of 
Matthew, ch. v. v. 32, ch. xix. v. 9; 1 Co¬ 
rinth. ch. vii. v. 15; Poynt. on Marr. and 
Divorce, Index, h. t.;. Merl. Rep. h. t.; Clef 
des Lois Rom. h. t. As to the effect of the 
laws of a foreign state, where the divorce 
was decreed, sec Story’s Confl. of Laws, ch. 
7, $ 200. With regard to the ceremony of 
divorce among the Jews, sec 1 Mann. & 
Gran. 228; S. C. 39 Eng. C. L. R. 425, 
428. And as to divorces among the Ro¬ 
mans, see Troplong, de l’Influence du Chris- 
tianisme sur le Droit Civil des Romaics, ch. 

6. p. 205. 

DOCKET, practice . A formal record 
of judicial proceedings. 

2. The docket should contain tlm names 
of the parties, and a minute of every pro¬ 
ceeding in the case. It is kept by the clerk 
or prothonotary of the court. A sheriff’s 
docket is not a record. 9 Serg. A 11. 91. 
Docket is also said to be a brief writing, on 
a small piece of paper or parchment, con¬ 
taining the substance of a larger writing. 

DOCTORS COMMONS. A building 
in London used for a college of civilians. 
Here the judge of the court of arches, 
the judge of the admiralty, and the judge 
of the court of Canterbury, with other 
eminent civilians, reside. Commons signi¬ 
fies, in old English, pittance or allowance; 
because it is meant in common among 
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societies, as Universities, Inns of Courts, 
Doctors Commons, &c. The Latin word is, 
demensum a demetiendo; dividing every 
one his part; Minsheu. It is called Doc¬ 
tors Commons, because the persons residing 
there live in a collegiate commoning to¬ 
gether. 

DOCUMENTS, evidence. The deeds, 
agreements, title papers, letters, receipts, 
and other written instruments used to prove 
a fact. Among the civilians, by documents 
is also understood evidence delivered‘in the 
forms established by law, of whatever na¬ 
ture such evidence may be, but applied 
principally to the testimony of witnesses. 
Savig. Dr. Rom. § 165. 

2. Public documents are all such re¬ 
cords, papers and acts, as are filed in the 
publie offices of the United States or of the 
several states; as, for example, public 
statutes, public proclamations, resolutions 
of the legislature, the journals of cither 
brauch of the legislature, diplomatic cor¬ 
respondence communicated by the presi¬ 
dent to congress, and the like. These 
are in general evidence of the facts they 
contain or recite. I Greenl. § 491. 

DOG. A well known domestic animal. 
In almost all languages this word is a term 
or name of contumely or reproach. See 3 
Bulst. 226 ; 2 Mod. 260 ; 1 Leo. 148 ; and 
the title action on the case for defamation 
in the Digests ; Mtnsheu’s Dictionary. 

9- A dog is said at common law to have 
no intrinsic value, and he cannot therefore 
be the subject of larceny. 4 Bl. Com. 236 ; 
8 Serg. & Rawle, 571. But the owner has 
such property in him, that he may main¬ 
tain trespass for an injury to his dog; “ for 
a man may have property in some things 
which are of so base nature that no felony 
can be committed of them, as of a blood¬ 
hound or mastiff.” 12 IT. VIII. 3; 18 H. 
VIII. 2 ; 7 Co. 18 a; Com. Dig. Biens, F ; 
2 Bl. Com, 397 ; Bac. Ab. Trover, D ; F. N. 
B. 86 ; Bro. Trespass, pi. 407 ; Hob. 283 ; 
Cro. Eliz. 125; Cro. Jac. 463 ; 2 Bl. Rep. 
H17. 

3. Dogs, if dangerous animals, may law¬ 
fully be killed, when their ferocity is known 
to their owner, or in self-defence; 13 John. 
R. 312 ; 10 John. R. 365 ; and when bit¬ 
ten by a rabid animal, a dog may be law¬ 
fully killed by any one. 13 John. R. 312. 

4. When a dog, in consequence of his 
vicious habits, becomes a common nuisance, 
the owner may be indicted. And when he 
commits an injury, if the owner had a 


knowledge of his mischievous propensity, 
he is liable to an action on the case. Bull. 
N. P. 77 : 2 Str. 1264; Lord Rayin. 110; 
1 B. & A. 620; 4 Camp. R. 198; 2 Esp. 
R. 482; 4 Cowen, 351 ; 6 S. k R. 36, 
Addis. R. 215 ; 1 Scam. 492 ; 23 Wend. 
354 ; 17 Wend. 496 ; 4 Dev. & Batt. 146. 

5. A man has a right to keep a dog to 
guard his premises, but not to put him at 
the entrance of his house, because a person 
coming there on lawful business may be in¬ 
jured by him, and this, though there may 
be another entrance to the house. 4 C. & 
P. 297 ; 6 C. & P. 1. But if a dog be 
chained, and a visitor so incautiously go 
near him that he is bitten, he has no right 
of action against the owner. 3 Chit. Bl. 154, 
n. 7. Vide Animal; Knowledge; Scienter . 

DOGMA, civil law . This word is used 
in the first chapter, first section, of the 
second Novel, and signifies an ordinance of 
the senate. See also Dig. 27, 1, 6. 

DOLI CAP AN. Capable of deceit, mis¬ 
chief, having knowledge of right and wrong. 
See Discretion; Criminal law, 2. 

DOLLAR, money . A silver coin of the 
United States of the value of one hundred 
cents, or tenth part of an eagle. 

2. It weighs four hundred and twelve 
and a half grains. Of one thousand parts, 
nine hundred arc of pure silver and one 
hundred of alloy. Act of January 18, 
1837, ss. 8 & 9, 4 Sharsw. Cont. of Story’s 
L. U. S. 2523, 4; Wright, R. 162. 

3. In all computations at the custom 
house, the specie dollar of Sweden and Nor¬ 
way shall be estimated at one hundred and 
six cents. The specie dollar of Denmark, 
at one hundred and five cents. Act of May 
22, 1846. 

DOLUS, civil law . A fraudulent ad 
dress or trick used to deceive some one; a 
fraud. Dig. 4, 3, 1 ; Code, 2, 21. 

2. Dolus differs from fault in this, that 
the latter proceeds from an error of the un 
derstanding; while to constitute the former, 
there must be a will or intention to do 
wrong. Wolff, Inst. § 17. 

DOMAIN. It signifies sometimes, do 
minion, territory governed—sometimes, pos 
session, estate—and sometimes, land about 
the mansion house of a lord. By domain 
is also understood the right to dispose at 
our pleasure of what belongs to us. 

2. A distinction has been made between 
property and domain. The former is said 
to be that quality which is conceived to be 
in the thing itself, considered as belonging 
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to such or siu*h person, exclusively of all 
others. 11 y the latter is understood that 
right which the owner has of disposing of 
the thing, lienee domain and property are 
said to be correlative terms ; the one is the 
active right to dispose, the other a passive 
quality which follows the thing, and places 
it at the disposition of the owner. 3Toull. 
n. S3. But this distinction is too subtle for 
practical use. Puff. Droit de la Nature ct 
des Gens, loi 4, e. 4, § 2. \ide 1 Bl. Coni. 
105, 100 ; 1 Bouv. lust. n. 456 ; Clef des 
Lois Bom. li. t.; Pomat, b. t.; 1 Hill. Ab. 
24 ; 2 Hill. Ab. 237 ; and Demesne as of 
fee: Property; Things . 

DOM E-BOOK, DOOM-BOOK, or 
DOM-BEC. A book in which Alfred the 
Great, of England, after uniting the Saxon 
heptarchy, collected the various customs 
dispersed through the kingdom, and digested 
them into one uniform code. 4 Bl. Com. 
411. 

DOMESDAY, or DOMESDAY-BOOK. 
An ancient record made in the time of Wil¬ 
liam the Conqueror, and now remaining in 
the English exchequer, consisting of two 
volumes of unequal sizes, containing surveys 
of the lands in England. 

DOMESTICS. Those who reside in 
the same house with the master they serve : 
the term docs not extend to workmen or 
laborers employed out of doors. 5 Binn. 
R. 167; Mcrl. Rep. h. t. The Act of 
Congress of April 30, 1790, s. 25, uses the 
word domestic in this sense. 

2. Formerly, this word was used to de¬ 
signate those who resided in the house of an- 

' other, however exalted their station, and 
who performed services for him. Voltaire, 
in writing to the French queen, in 1748, 
says, “ Deign to consider, madam, that I 
am one of the domestics of the king, and 
consequently yours, my companions, the 
gentlemen of the king,” &c. 

3. Librarians, secretaries, and persons 
in. such honorable employments, would not 
probably be considered domestics, although 
they might reside in the house of their re¬ 
spective employers. 

4. Pothier, to point out the distinction 
between a domestic and a servant, gives the 
following example: A literary man who 
lives and lodges with you, solely to be your 
companion, that you may profit by his con¬ 
versation and learning, is your domestic; 
for all who live in the same house and eat 
at the same table with the owner of the 
house, arc his domestics, but they are not 
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servants . On the contrary, your valet de 
ehambre, to whom you pay wages, and who 
sleeps out of your house, is not, properly 
speaking, your domestic, but your servant. 
Potli. Proe. Cr. sect. 2, art. 5, § 5 ; Potli. 
Ob. 710, 828; 9 Tonll. n. 314; II. De 
Panscy, Des Justices de Paix, c. 30, n. 1. 
Vide Operative; Servant. 

DOMICIL. The place where a person 
has fixed his ordinary dwelling, without a 
present intention of removal. 10 Mass. 
488 ; 8 Cranch, 278 ; Ersk. Pr. of Law of 
Scotl. B. 1, tit. 2, s. 9 ; Dcnisart, tit. Do¬ 
micile, 1, 7, 18, 19 ; Voet, Pandect, lib. 5, 
tit. 1, 92, 97 ; 5 Madd. Ch. R. 379 ; Mcrl. 
Rep. tit. Domicile ; 1 Binn. 349, n.; 4 
Humph. 346. The law of domicil is of 
great importance in those countries where 
the maxim “ actor sequitur forum rei ” is 
applied to the full extent. Code Civil, art. 
102, &c.; 1 Toulner, 318. 

2. A man cannot be without a domicil, 
for he is not supposed to have abandoned 
his last domicil until lie has acquired a new 
one. 5 Vcs. 587 ; 3 Robins. 191; 1 Binn. 
349, n.; 10 Pick. 77. Though by the Ro¬ 
man law a man might abandon his domicil, 
and, until he acquired a new one, lie was 
without a domicil. By fixing bis residence 
at two different places a man may have two 
domicils at one and the same time ; as, for 
example, if a foreigner, coming to this 
country, should establish two houses, one 
in New York and the other in New Orleans, 
and pas9 one-half of the year in each ; he 
would, for most purposes, have two domicils. 
But it is to be observed that circumstances 
which might be held sufficient to establish 
a commercial domicil in time of war, and a 
matrimonial, or forensic or political domicil 
in time of peace, might not be such as would 
establish a principal or testamentary domi¬ 
cil, for there is a wide, difference in applying 
the law of domicil to contracts and to wills. 
Phill. on Dom. xx ; 11 Pick. 410 ; 10 Mass. 
488; 4 Wash. C. C. R. 514. 

3. There are three kinds of domicils, 
namely: 1. The domicil of origin, domi~ 
cilium originis vel naturule. 2. The domicil 
by operation of law, or necessary domicil. 
3. Domicil of choice. 

4. —§ 1. By domicil of origin is under¬ 
stood the home of a man’s parents, not the 
place where, the parents being on a visit or 
journey, a child happens to be born. 2 B. 
& P. 231, note; 3 Ves. 198. Domicil of 
origin is to be distinguished from the acci¬ 
dental place of birth. 1 Binn. 349. 
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5. '—§ 2. There are two classes of persons 
who acquire domicil by operation of law. 
1st. Those who are under the control of 
another, and to whom the law gives the do¬ 
micil of another. Among these are, 1. The 
wife. 2. The minor. 3. The lunatic, &c. 
2d. Those on whom the state affixes a do¬ 
micil. Among this class are found, 1. The 
officer. 2. The prisoner, &c. 

6. —1st. Among those who, being under 

the control of another, acquire such per¬ 
son’s domicil, are, 1. The wife. The wife 
takes the domicil of her husband, and the 
widow retains it, unless she voluntarily 
change it, or unless she marry a second time, 
when she takes the domicil of the second 
husband. A party may have two domicils, 
the one actual, the other legal; the hus¬ 
band’s actual and the wife’s legal domicil, 
are, prima facie, one. Addarns’ Ecc. R. 5, 
19. 2. The domicil of the minor is that 

of the father, or in case of his death, of the 
mother. 5 Yes. 787 ; 2 W. & S. 568; 3 
Ohio R. 101 ; 4 Greenl. R. 47. 3. The 
domicil of a lunatic is regulated by the 
same principles which operate in cases of 
minors ; the domicil of such a person may 
be changed by the direction, or with the 
assent of the guardian, express or implied. 
5 Pick. 20. 

7. —2d. The law affixes a domicil. 1. Pub¬ 
lic officers, such as the president of the 
United States, the secretaries and such 
other officers whose public duties require a 
temporary residence at the capital, retain 
their domicils. Ambassadors preserve the 
domicils which they have in their respective 
countries, and this privilege extends to the 
ambassador’s family. Officers, soldiers, and 
marines, in the service of the United States, 
do not lose their domicils while thus em¬ 
ployed. 2. A prisoner does not acquire a 
domicil where the prison is, nor lose his old. 
1 Milw. R. 191, 2. 

8. —§ 3. The domicil of origin, which 
has already been explained, remains until 
another has been acquired. In order to 
change such domicil, there must be an 
actual removal with an intention to reside 
in the place to wbieh the party removes. 3 
Wash. C. C. R. 546. A mere intention to 
remove, unless such intention is carried 
into effect, is not sufficient. 5 Greenl. R. 
143. When he changes it, he acquires a 
domicil in the place of his new residence, 
and loses his original domicil. Rut upon 
a return with an intention to reside, his 
original domicil is restored. 


312; 1 Gallis. 274, 284; 5 Rob. Adm 
R. 99. 

9. How far a settlement in a foreign 
country will impress a hostile character on 
a merchant, see Chitty’s Law of Nations, 
31 to 50; 1 Kent, Com. 74 to 80; 13 L. 
R. 296 ; 8 Cranch, 363 ; 7 Cranch, LOG; 

2 Cranch, 64 ; 9 Cranch, 191 ; 1 Wheat. 
46 ; 2 Wheat. 76 : 3 Wheat. 14 ; 2 Gall. 
R. 268 ; 2 Pet. Adm. Dec. 438 ; 1 Gall. 
R. 274. As to its effect in the administra¬ 
tion of the assets of a deceased non-resident, 
see 3 Rawle’s R. 312 ; 3 Pick. II. 128 ; 2 
Kent, Com. 348 ; 10 Pick. R. 77. The 
law of Louisiana relating to the “ domicil 
and the manner of changing the same” will 
be found in the Civil Code of Louisiana, tit. 
2, art. 42 to 49. See, also, 8 M. R. 709; 
4 N. S. 51 ; 6 N. S. 467 ; 2 L. R. 35 ; 4 
L. R. 69; 5 N. S. 385 ; 5 L. R. 332 ; 8 L. 
R. 315 ; 13 L. R. 297; 11 L. R. 178; 12 
L. II. 190. 

See, on the subject generally, Bouv. Inst. 
Index, h. t.; 2 Bos. & Pul. 230, note ; 1 
Mason’s Rep. 411 ; Toullier, Droit Civil 
Fran^ais, liv. 1, tit. 3, n. 302 a 378 ; Do- 
mat, tome 2, liv. 1, s. 3 ; Pothier, Introduc¬ 
tion Generale aux Coutumds, n. 8 a 20 ; 1 
Ashm. R. 126 ; Merl. Rep. tit. Domicile ; 

3 Meriv. R. 79 ; 5 Ves. 786 ; 1 Crompt. t 
J. 151; l‘Tyrwh. R. 91 ; 2 Tyrwh. R. 
475 -; 2 Crompt. & J. 436 ; 3 Wheat. 14; 

3 Rawle, 312 ; 7 Cranch, 506 ; 9 Crunch, 
388 ; 5 Pick. 20 ; 1 Gallis, 274, 545 ; 10 
Mass. 488; 11 Mass. 424: 13 Mass. 501 ; 
2 Greenl. 411; 3 Greenl. 229, 354; 4 
Greenl. 47 ; 8 Greenl. 203 ; 5 Greenl. 143 , 

4 Mason, 308 ; 3 Wash. C. C. R. 546 ; 4 
Wash. C. C. R. 514 ; 4 Wend. 602 ; 8 Wend. 
134; 5 Pick. 370; 10 Pick. 77 ; 11 Pick. 
410; 1 Binn.349,n.; Phil, on Dom. passim. 

DOMINANT, estates . In the civil law, 
this term is used to signify the estate to 
which a servitude or easement is due from 
another estate; for example, where the 
owners of the estate, Blackacre, have a 
right of way or passage over the estate 
Whiteacre, the former is called the domi- 
] nant, and the latter the servient estate. 2 
! Bouv. Inst. n. 1600. 

DOMINION. The right of the owner 
of a thing to use it or dispose of it at his 
pleasure. See Domain / 1 White’s New 
Coll. 85 ; Jacob’s Iutr. 39. 

DOMINIUM, empire , domain . It is of 
1. Directum dominium, or 
dominium utile , aa 
or, 2. It 


three kinds : 
usufructuary dominion ; 

3 Rawle, 'between landlord and tenenant; 
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is to full property and simple property. 
The former is such as belongs to the culti¬ 
vator of his own estate; the other is the 
property of a tenant. 3. Dominion acquired 
by the law of nations, and domiuion acquired 
by municipal law. By the law of nations, 
property may be acquired by occupation, by 
accession, by commixtiou, by use or the 
pernanov of the usufruct, and by tradition 
or deliverv. As to the dominium eminens , 
tiie richt of the public, in cases of emer¬ 
gency, to seize upon the property of indi¬ 
viduals, and convert it to public use, and 
the right of individuals, in similar cases, to 
commit a trespass on the persons and pro¬ 
perties of others, sec the opinion of chief 
justice McKean in ltcspublica v. Sparhawk, 
1 Dallas, 302, and the case of Vanhorn v. 
Dorranee, 2 Dali. ltep. 304. See, further, 
as to dominium eminens, or the right of 
the community to take, at a fair price, 
the property of individuals for public use, 
the supplement of 1802 to the Pennsylva¬ 
nia compromising law, respecting the Wy¬ 
oming controversy : also, Vat tel, 1. 1, c. 20, 
§§ 244—248; Bynkersboek, lib. 2, c. 15; 
Rousseau’s Social Compact, c. 9 ; Domat, 

1. 1, tit. 8, § 1, p. 381, fol. ed.; the case, 
of a Jew, whom the grand seignior was com¬ 
pelled by the mufti to purchase out, cited 
in Lindsay et al. v. The Commissioners, 2 
Bay. S. Car. Ilcp. 41. Sec Eminent do¬ 
main. 

DOMIT/E. Subdued, tame, not wild ; 
as, animals domitac, which are tame or do¬ 
mestic animals. 

DOMO REPARANDO. The name of 
an ancient writ in favor of a party who was 
in danger of being injured by the fall of his 
neighbor’s house. 

DONATIO MORTIS CAUSA, contracts, 
legacies. A gift in prospect of death. When 
a person in sickness, apprehending his dis¬ 
solution near, delivers, or causes to be de¬ 
livered to another, the possession of any 
personal goods, to keep as his own, in ease 
of the donor’s decease. 2 Bl. Com. 514 ; 
see Civ. Code of Lou. art. 1455. 

2. The civil law defines it to be a gift 
under apprehension of death; as, when any 
thing is given upon condition that if the 
donor dies, the donee shall possess it abso¬ 
lutely, or return it if the donor should sur¬ 
vive, or should repent of having made the 
gift, or if the donee should die before the 
donor. 1 Miles’ Rep. 109—117. 

3. Donations mortis causa, are now re¬ 
duced, as far as possible, to the similitude 


of legacies. Inst. t. 7, De Donationibus. 
See 2 Vcs. jr. 119; Smith v. Cason, men¬ 
tioned by the reporter at the end of Drury 
v. Smith, 1 P. Wms. 406; 2 Vcs. sen. 434; 

3 Binn. 366. 

4. With respect to the nature of a 
donatio mortis causa, this kind of gift so 
far resembles a legacy, that it is ambu¬ 
latory and incomplete during the donor’s 
life ; it is, therefore, revocable by him ; 7 
Taunt. 231; 3 Binn. 366; and subject to 
his debts upon a deficiency of assets. 1 P. 
Wnis. 405. But in the following particulars 
it -differs from a legacy: it docs not fall 
within an administration, nor require any 
act in the executors to perfect a title in the 
donee. Rop. Leg. 26. 

5. The following circumstances arc re¬ 
quired to constitute a good donatio mortis 
causa. 1st. That the thing given be per¬ 
sonal property; 3 Binn. 370; a bond; 3 
Binn. 370 ; .3 Madd. 11. 184 ; bank notes ; 
2 Bro. C. C. 612; and a cheek offered for 
payment during the life of the donor, will 
be so considered. 4 Bro. C. C. 286. 

6. —2d. That the gift be made by the 
donor in peril of death, and to take effect 
only in case the giver die. 3 Binn. 370 ; 

4 Burn’s Ecc. Law, 110. 

7. —3d. That there be an actual delivery 
of the subject to, or for the donee, in cases 
where such delivery can be made. 3 Binn. 
370; 2 Vcs. jr. 120. See 9 Vcs. 1 ? 7 
Taunt. 224. But such delivery can be 
made to a third person for the use of the 
donee. 3 Binn. 370. 

8. It is an unsettled question whether 
such kind of gift appearing in writing, with¬ 
out delivery of the subject, can be supported. 
2 Vcs. jr. 120. By the Roman and civil 
law, a gift mortis causa, might be made in 
writing. Dig. lib. 39, t. 6, 1. 28 ; 2 Ves. 
sen. 440; 1 Ves. sen. 314. 

9. In Louisiana, no disposition mortis 
causa, otherwise than by last will and testa¬ 
ment, is allowed. Civ. Code, art. 1503. 

See, in general, 1 Fonb. Tr. Eq. 288. n. 
(p); Coop. Just. 474, 492; Civ. Code of 
Lo. B. 3, 2, c. l and 6. Vin. Abr. Execu¬ 
tors, Z 4; Bac. Abr. Legacies, A; Supp. 
to Vcs. jr. vol. 1, p. 143, 170 ; vol. 2, 97, 
215; Rop. L eg. ch. 1 ; Swinb. pt. .1, s. 7 ; 
1 Miles, 109. &c. 

DONATION, contracts. The act by 
which the owner of a thing, voluntarily 
transfers the title and possession of the same, 
from himself to another person, without any 
consideration; a gift. (q. v.) 
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2. A donation i a never perfected until 
it is has been accepted, for the acceptance 
(q. v.) is requisite to make the donation com¬ 
plete. Vide Assent , and Ayl. Pand. tit. 9 ; 
Clef des Lois Horn. h. t. 

Donation inter vivos, contracts . A 
contract which takes place by the mutual 
consent, of the giver, who divests himself of 
the thing given in order to transmit the 
title of it to the donee gratuitously, and the 
donee, who accepts the thing and acquires a 
legal title to it. 

2. Th is donation takes place when the 
giver is not in any immediate apprehension 
of death, which distinguishes it from a 
donatio mortis causi . (q. v.) 1 Bouv. Inst, 

n. 712. And see Civ. Code of Lo. art. 
1453; Justin. Inst, lib. 2, tit. 7, § 2 ; 
Coop. Justin, notes 474—5 ; Johns. Dig. 
N. Y. Rep. tit. Gift. 

DONEE. He to whom a gift is made, 
or a bequest given ; one who is invested 
with a power to select an appointee, he is 
sometimes called an appointer. 

DONIS, STATUTE DE. The stat. 
West. 2, namely, 13 Edw. I., c. 1, called 
the statute de donis conditionalibus . This 
statute revives, in some sort, the ancient 
feudal restraints, which were originally laid 
on alienations. 2 Bl. Com. 12. 

DONOR. He who makes a gift. (q. v.) 

DOOM. This word formerly signified a 
judgment. T. L. 

DORMANT PARTNER. One who is 
a participant in the profits of a firm, but his 
name being concealed, his interest is not 
apparent. See Partners . 

DOOR. The place of usual entrance in 
a house, or into a room in the house. 

2. To authorize the breach of an outer 

door in order to serve process, the process 
must be of a criminal nature; and even 
then a demand of admittance must first have 
been refused. 5 Co. 93 ; 4 Leon. 41 ; T. 
Jones, 234; 1 N. H. Rep. 340 : 10 John. 
263 ; 1 Root, 83, 134; 21 Pick. R. 156. 
The outer door may also be broken open for 
the purpose of executing a writ of habere 
facias . 5 Co. 93 ; Bac. Ab. Sheriff, N. 3. 

3. An outer door cannot in general be 
broken for the purpose of serving civil pro¬ 
cess; 13 Mass. 520; but after the defendant 
has been arrested, and he takes refuge in 
his own house, the officer may justify break¬ 
ing an outer door to take him. Foster, 320 ; 

1 Roll. R. 138, Cro. Jac. 555 ; 10 Wend. 
300 ; 6 Hill, N. Y. Rep. 597. When once 
an officer is in the house, he may break 


! open an inner door to make an arrest, 
Kirby, 386; 5 John. 352; 17 John. 127 
See 1 Toull. n. 214, p. 88. 

DOT. This French word is adopted in 
Louisiana. It signifies the fortune, portion, 
or dowry, which a woman brings to her 
I husband by the marriage. 6 N. S. 460. 
See Dote; Dowry . 

DOTAL PROPERTY. By the civil 
law, and in Louisiana, by this term is under¬ 
stood that property which the wife brings to 
the husband to assist him in bearing the 
expenses of the marriage establishment. 
Civil Code of Lo. art. 2315. Vide Extra - 
| dotal property . 

i DOTATION, French law . The act by 
which the founder of a hospital, or other 
! charity, endows it with property to fulfil its 
destination. 

DOTE, Span. law. The property which 
the wife gives to the husband on account of 
marriage. 

2. It is divided into adventitia and pro 
fectitia; the former is the dote which the 
father or grandfather, or other of the ascend¬ 
ants in the direct paternal line, give of their 
own property to the husband; the latter 
(adventitia) is that property which the wife 
gives to the husband, or thatAdiich is given 
to him for her by her mother, oFher collateral 
relations, or a stranger. Aso & Man. Inst. 
B. 1, t. 7, c. 1, § 1. 

Dote assionando, iEng. law . The name 
of a writ which lay in favor of a widow, 
when it was found by office that the king’s 
tenant was seised of tenements in fee or fee 
tail at the time of his death, and that he 
held of the king in chief. 

Dote unde nihil iiabet. The name of 
a writ of dower which a widow sues against 
the tenant, who bought land of her husband 
in his lifetime, and in which her dower re¬ 
mains, of which he was seised solely in fee 
simple or fee tail. F. N. B. 147 : Booth, 
Real Act. 166. ■ See Dower unde nihil habet 

DOUBLE. Twofold; as, double cost, 
double insurance ; double plea. 

Double costs, practice . According to 
the English law, when double costs are 
given by the statute, the term is not to be 
understood, according to its literal import, 
twice the amount of single costs, but in such 
case the costs are thus calculated. 1. the 
common costs ; and, 2. Half of the common 
costs. Bac. Ab. Costs, E: 2 Str. 1048. 
This is not the rule in New York, nor in 
Pennsylvania. 2 Dunl. Pr. 731; 2 Rawle’s 
R. 201. 
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2. In all cases where double or treble 
costs are claimed, the party must apply to 
the court for them before he can proceed to 
the taxation, otherwise the proceedings will , 
be set a*ido ns irregular. 4 Wend. R. 21C. 
Vide Costs: and Treble Costs . 

Double entry. A term used among 
merchants to signify that books of account 
are kept in such a manner that they present 
the debit and credit of every thing. The 
term is used in contradistinction to single 
entry. 


policies, but be can only recover the real 
amount of his loss, to which all the under¬ 
writers on both shall contribute in propor¬ 
tion to their several subscriptions. Marsh. 
Ins. B. 1, c. 4, s. 4 ; 5 S. & R. 473 ; 4 Dali. 
348; 1 Yeates, 161; 9 S. & R. 103 ; 1 
Wash. C. C. Rep. 419; 2 Wash. C. C. Rep. 
18G ; 2 Mason, 475. 

Double plea. The alleging, for one 
single purpose, two or more distinct grounds 
of defence, when one of them would be as 
effectual in law, as both or all. Vide Du - 


2. Keeping books by double entry is 
more exact, because, presenting all the ac¬ 
tive and all the passive property of the 
merchant, in their respective divisions, there 
cannot be placed an article-to an account, 
which docs not pass to some correspondent 
account elsewhere. It presents a perfect 
view of each operation, and, from the rela- ' 
tion and comparison of the divers accounts, 
which always keep pace with each other, 
their correctness is “proved ; for every com- 


p ticity. 

Double voucher. A common recovery 
is sometimes suffered with double voucher, 
which occurs when the person first vouched 
to warranty, eomes in and vouches over a 
third person. See a precedent, 2 Bl. Com. 
Appx. No. V. p. xvii.; also, Voucher. 

2. The necessity for double voucher 
arises when the tenant in tail is not the 
tenant in the writ, but is tenant by war¬ 
ranty ; that is, where he is vouched, and 


mercial operation is necessarily composed 
of two interests, which are connected to¬ 
gether. The basis of this mode of keeping 
books, and the only condition required, is 
to write down every transaction and nothing 
else ; and to make no entry without putting 
it down to the two agents of the operation. 
By this means a merchant whose transactions 
arc extensive, comprising a great number of 
subjects, is able to know not only the gene¬ 
ral situation of his affairs, but also the 
situation of each particular operation. For 
example, when a merchant receives money, 
his cash account becomes debtor, and the 
person who has paid it, or the merchandise 
sold, is credited with it; when he pays mo¬ 
ney, the cash account is credited, and the 
merchandise bought, or the obligation paid, 
is debited with it. See Single entry . 

Double insurance, contracts . Where 
the insured makes two insurances on the 
same risk, and the same interest. 12 Mass. 
21*4. It differs from re-insurance in this, 
that it is made by the insured, with a view 
of receiving a double satisfaction in case of 
loss: whereas a re-insuranee is made by a 
former insurer, his executors or assigns, to 
protect himself and his estate from a risk 
to which they were liable by the first in¬ 
surance. The two policies are considered 
as making but one insurance. They are 
good to the extent of the value of the effect* 
put in risk; but the insured shall not be 
permitted to recover a double satisfaction. 
|Je can sue the underwriters on both the 


comes in and confesses the warranty. Gene¬ 
rally speaking, to accomplish this result, a 
previous conveyance is necessary, by the 
tenant in tail, to a third person, in order to 
make such third person tenant to a writ of 
entry. Preston on Convey. 125-6. 

Double waste. When a tenant, bound 
to repair, suffers a house to be wasted, and 
then unlawfully fells timber to repair it, he 
is said to commit double waste. Co. Litt. 
53. See Waste . 

DOUBT. The uncertainty which exists 
in relation to a fact, a proposition, or other 
thing; or it is an equipoise of the mind 
arising from an equality of contrary rea¬ 
sons. Ayl. Pand. 121. 

2. The embarrassing position of a judge 
is that of being in doubt, and it is frequently 
the lot of the wisest and most enlightened 
to be in this condition; those who have 
little or no experience usually find no diffi¬ 
culty in deciding the most problematical 
questions. 

3. Some rules, not always infallible, 
have been adopted in doubtful cases, in 
order to arrive at the truth. 1. In civil 
cases, the doubt ought to operate against 
him, who having it in his power to prove 
facts to remove the doubt, has neglected to 
do so. In cases of fraud ^hen there is a 
doubt, the presumption of innocence {q. v.) 
ought to remove it. 2. In criminal cases, 
whenever a reasonable doubt exists as to 
the guilt of the accused, that doubt ought 
to operate in his favor. In such cases, 
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particularly, when the liberty, honor or life 
of an individual is at stake, the evidence to 
convict ought to be clear, and devoid of all 
reasonable doubt. See Best on Pres. § 195; 
Wils. on Cir, Ev. 26 ; Theory of Presump¬ 
tive Proof, 64 ; 38 How. St. Tr. 506; Bur¬ 
nett, Cr. Law of Scotl. 522 ; 1 Greenl. Ev. 
§ 1 : D’Aguesseau, (Euvres, vol. xiii. p. 242: 
Domat. liv. 3, tit. 6. 

4. No judge is presumed to have any 
doubt on a question of law, and he cannot 
therefore refuse to give a judgment on that 
account. 9 M. R. 355 ; Merlin, Report. h. 
t. ; Ayliffe’s Pand. b. 2, t. 17 ; Dig. lib. 34, 
t. 5 ; Code, lib. 6, t. 38. Indeed, in some 
countries; in China, for example, ignorance 
of the law in a judge is punishable with 
blows. Penal Laws of China, B. 2, s. 61. 

DOVE. The name of a well known 
bird. 

2. Doves are animals ferae naturce , and 
not the subject of larceny, unless they are 
in the owner’s custody; as, for example, in 
a dove-house, or when in the nest before 
they can fly. 9 Pick. 15. See Whelp . 

DOWAGER. A widow endowed; one 
who has a jointure. 

2. In England, this is a title or addi¬ 
tion given to the widows of princes, dukes, 
earls, and other noblemen. 

DOWER. An estate for life, which 
the law gives the widow in the third part 
of the lands and tenements, or heredita¬ 
ments of which the husband was solely 
seised, at any time during the coverture, of 
an estate in fee or in tail, in possession, and 
to which estate in tho lands and tenements, 
the issue, if any, of such widow might, by 
possibility, have inherited. Watk. Prin. 
Con. 38 ; Litt. § 36; 7 Greenl. 383. Vide 
Estate in Dower. This is dower at com¬ 
mon law. 

2. Besides this, in England there are 
three other species of dower now subsist¬ 
ing; namely, dower by custom, which is, 
where a widow becomes entitled to a cer¬ 
tain portion of her husband’s lands in con¬ 
sequence of some local or particular custom; 
thus by the custom of gavelkind, the widow 
is entitled to a moiety of all the lands and 
tenements, which her husband held by that 
tenure. 

3. Dower ad ostium ecclcsia , is, when a 
man comes to the church door to be mar¬ 
ried, after troth plighted, endows his wife 
of a certain portion of his lands. 

4. Dower ex assensu patri$ y was only a 
species of dower ad ostium ecclesix , made 


when the husband’s father was alive, and 
the son, with his consent expressly given, 
endowed his wife, at the church door, of a 
certain part of his father’s lands. 

5. There was another kind, de la plus 
belle , to which the abolition of military 
tenures has put an end. Vide Cruise’s Dig. 
t. 6, c. 1 ; 2 Bl. Com. 129; 15 Scrg. & 
llawle, 72 ; Potli. Du Douaire. 

6. Dower is barred in various ways; 
1. By the adultery of the wife, unless it 
has been condoned. 2. By a jointure set¬ 
tled upon the wife. 2 Paige, R. 511. 

3. By the wife joining her husband in a 
conveyance of the estate. 4. By the hus¬ 
band and wife levying a fine, or suffering a 
common recovery. 10 Co. 49, b ; Plowd. 
504. 5. By a divorce a vinculo matrimonii. 
6. By an acceptance, by the wife, of a col¬ 
lateral satisfaction, consisting of land, mo¬ 
ney, or other chattel interest, given instead 
of it by the husband’s will, and accepted 
after the husband’s death. In these cases 
she has a right to elect whether to take her 
dower or the bequest or devise. 4 Monr. 
R. 265 ; 5 Monr. R. 58 ; 4 Dcsaus. R. 146 ; 
2 M’Cord, Ch. R. 280 ; 7 Crauch, R. 370; 
5 Call, R. 481; 1 Edw. R. 435 : 3 Russ. R. 
192 ; 2 Dana, R. 342. 

7. In some of the United States, the 
estate which the wife takes in the lands of 
her deceased husband, varies essentially 
from the right of dower at common law. In 
some of the states, she takes one-third of 
the profits, or in case of there being no 
children, one half. In others she takes the 
same right in fee, when there arc no lineal 
descendants; and in one she takes two- 
thirds in fee, when there are no lineal 
ascendants or descendants, or brother or 
sister of the whole or half blood. 1 Hill. 
Ab. 57, 8 ; see Bouv. Inst. Index, h. t. 

Dower unde nihil nabet. This is a 
writ of right in its nature. It lies only 
against the tenant of the freehold. 12 Mass. 
415 ; 2 Saund. 43, note 1; Hen. & Munf. 
368 ; F. N. B. 148. It is a writ of entry, 
where the widow is deforced of the whole 
of her dower. Arelib. Plead. 466, 7. A 
writ of right of dower lies for the whole or 
a part. 1 Rop. on Prop. 430 ; Stcph. on 
PI. 10. n ; Booth, R. A. 166 ; Clanv. lib 

4. c. 4, 5; 9 S. & R. 367. If the heir is 
fourteen years of age, the writ goes to him, 
if not, to his guardian. If the land be 
wholly aliened, it goes to the tenant, F. N. 
B. 7, or pernor of the profits, who may 
vouch the heir. If part only be aliened, the 
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writ goes to the heir or guardian. The 
tenant cannot imparl ; 2 Saund. 44, n ; 1 
Rop. on Prop. 480; the remedy being 
speedy. Flota, lib, 5. c. 25, § 8, p. 427. 
He pleads without defence. Rast. Ent. 232, 
b. lib. Int. fo. 15 : Stepli. PI. 431 ; Booth, 
118 ; Jackson on PI. 819. 

DOWRESS. A woman entitled to dower. 

2. In order to entitle a woman to the 
rights of a dowress at common law, she 
must have been lawfully married, her hus¬ 
band must bo dead, he must have been 
seised, during the coverture, of an estate 
subject to dower. Although the marriage 
may be voidable, if it is not absolutely void 
at liis death, it is sufficient to support the 
rights of the dowress. The husband and 
wife must have been of sufficient age to 
consent. 

3. At common law an alien could not 
be endowed, but this rule has been changed 
in several states. 2 John. Cas. 29; 1 Harr. 
& Gill, 280 ; 1 Cowen, R. 89 ; 8 Cowen, R. 
713. 

4. The dowress’ right may be defeated 
when her husband was not of right seised 
of an estate of inheritance ; as, for example, 
dower will be defeated upon the restoration 
of the seisin under the prior title in the 
case of defeasible estates, as in case of 
reentry for a condition broken, which abol¬ 
ishes the intermediate seisin. Perk. s. 311, 
312, 317. 

DOWRY. Formerly applied to mean 
that which a woman brings to her husband 
in marriage ; this is now called a portion. 
This word is sometimes confounded with 
dower. Vide Co. Litt. 31 ; Civ. Code of 
Lo. art. 2317; Dig. 23, 3, 76 ; Code, 5, 
12 , 20 . 

DRAGOMAN. An interpreter employ¬ 
ed in the east, and particularly at . the 
Turkish court. 

2. The Act of Congress of August 26, 
1842, c. 201, s. 8, declares that it shall not 
be lawful for the president of the United 
States to allow a dragoman at Constantino¬ 
ple, a salary of more than two thousand five 
hundred dollars. 

DRAIN. Conveying the water from one 
place to another, for the purpose of drying 
the former. 

2. The right of draining water through 
another man’s land. This is an easement 
or servitude acquired by grant or prescrip¬ 
tion. Vide 3 Kent, Com. 436 ; 7 Mann. & 
Gr. 354; Jus aqutzdudus: Rain water: 
Stiilicidium. 
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DRAWBACK, com . law . An allowance 
made by the government to merchants on 
the reexportation of certain imported gcods 
liable to duties, which, in some cases, con¬ 
sists of the whole ; in others, of a part of the 
duties which had been paid upon the im¬ 
portation. For the various acts of congress 
which regulate drawbacks, see Story, L. U. 

S. Index, h, t. 

DRAWEE. A person to whom a bill 
of exchange is addressed, and who is re¬ 
quested to pay the amount of money therein 
mentioned. 

2. The drawee may be only one person, 
or there may be several persons. The 
drawee may be a third person, or a man 
may draw a bill on himself. 18 Yes. jr. 
69; Carth. 509; 1 Show. 163; 3 Burr. 
1077. 

3. The drawee should accept or refuse 
to accept the bill at furthest within twenty- 
four hours after presentment. 2 Smith’s 
R. 243; 1 Ld. Raym. 281 ; Com. Dig. 
Merchant, F 6; Marius, 15 ; but it is said 
the holder is entitled to a definite answer 
if the mail go out in the meantime. Marius, 
62. In case the bill has been left with the 
drawee for his acceptance, he will be con¬ 
sidered as having accepted it, if he keep 
the bill a great length of time, or do any 
other act which gives credit to the bill, and 
induces the holder not to protest it; or is 
intended as a surprise upon him, and to in¬ 
duce him to consider the bill as accepted. 
Chit, on Bills, 227. When he accepts it, 
it is his duty to pay it at maturity. 

DRAWER, contracts . The party who 
makes a bill of exchange. 

2. The obligations of the drawer to the 
drawee and every subsequent bolder law¬ 
fully entitled to the possession, are, that the 
person on whom he draws is capable of 
binding himself by bis acceptance; that he 
is to be found at the place where he is de¬ 
scribed to reside, if a description be given 
in the bill; that if the bill be duly pre¬ 
sented to him, be will accept in writing on 
the bill itself, according to its tenor, and 
that he will pay it when it becomes due, if 
presented in proper time for that purpose ; 
and that if the drawee fail to do either, he, 
the drawer, will pay the amount, provided 
be have due notice of the dishonor. 

3. The engagement of the drawer of t 
bill is in all its parts absolute and irrevoca 
ble. 2 H. Bl. 378 ; 3 B. & P. 291; Poth 
Contr. de Change, n. 58; Chit. Bills, 214 
Dane’s Ab. h. t. 
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DRAWING. A representation on pa¬ 
per, card, or other substance. 

2. The Act of Congress of July 4,1836, 
section 6, requires all persons who apply ior 
letters patent for an invention, to accompany 
their petitions or specifications with a draw¬ 
ing or drawings of the whole, and written 
references, when the nature of the case ad¬ 
mits of drawings. 

DREIT. The same as Droit . (q. v.) 

DRIFTWAY. A road or way over 
which cattle are driven. 1 Taunt. R. 279; 
Selw. N. P. 1037 ; Wool, on Ways, 1. 

DRIP. The right of drip is an easement 
by which the water which falls on one 
house is allowed to fall upon the land of 
another. 

2. Unless the owner has acquired the 
right by grant or prescription, he has no 
right so to construct his house as to let the 
water drip over his neighbor’s land. 1 Roll. 
Ab. 107. Vide Rain water; Stillicidium; 
and 3 Kent, Com. 436; Dig. 43, 23, 4 et 
6 ; 11 Ad. & Ell. 40; S. C. 39 E. C. L. 
R. 21. 

DRIVER. One employed in conducting 
a coach, carriage, wagon, or other vehicle, 
with horses, mules, or other animals. 

2. Frequent accidents occur in conse- i 
quenee of the neglect or want of skill of 
drivers of public stage coaches, for which 
the employers are responsible. 

3. The law requires that a driver should | 
possess reasonable skill and be of good 
habits for the journey; if, therefore, he is 
not acquainted with the road he undertakes 
to drive ; 3 Bingh. Rep. 314, 321 ; drives 
with reins so loose that he cannot govern 
his horses; 2 Esp. R. 533; does not give 
notice of any serious danger on the road ; 

1 Camp. R. 67 : takes the wrong side of 
the road; 4 Esp. R. 273; incautiously 
comes in collision with another carriage ; 1 
Stark. R. 423; 1 Campb. R. 167 ; or does 
not exercise a sound and reasonable discre¬ 
tion in travelling on the road, to avoid dan¬ 
gers and difficulties, and any accident hap¬ 
pens by which any passenger is injured, 
both the driver and his employers will be 
responsible. 2 Stark. R. 37 ; 3 Engl. C. 
L. Rep. 233 ; 2 Esp. R. 533; 11 Mass. 
57 ; 6 T. R. 659 ; 1 East, R. 106; 4 B. 
& A. 590: 6 Eng. C. L. R. 528 ; 2 Mc¬ 
Lean, R. 157. Vide Common carriers; 
Negligence; Quasi Offence • 

DROIT. A French word, which, in that 
language, signifies the whole collection of 
laws, written and unwritten, and is synony¬ 


mous to our word law. It also signifies 
a right, il n’existe point de droits sans de¬ 
voirs, et vice versA . 1 Toull. n. 96 ; Poth. 

h. t. With us it means right, jus. Co. 
Litt. 158. A person was said to have droit 
droit , plurimum juris, and pfurimum posses- 
sionis , when he had the freehold, the fee, 
and the property in him. Id. 266 ; Crabb’s 
II. Eng. L. 400. 

Droit d’accession, French civil law . 
Speeificatio. That property which is ac¬ 
quired by making a new species out of the 
material of another. Modus acquircndi quo 
quis ex a.liena materia suo nomine novam 
speciem faciens bona fide ejus speciei do¬ 
minium consequitur. It is a rule of the 
civil law, that if the thing can be reduced to 
the former matter, it belongs to the owner 
of the matter, e. g. a statue made of gold , 
but if it cannot so be reduced, it belongs to 
the person who made it, e. g. a statue made 
of marble. This subject is treated of in 
the Code Civil de Napoleon, art. 565 to 
577; Merlin Repertoire de Jurisp. Acces¬ 
sion; Mallcville’s Discussion, art. 565. The 
Code Napoleon follows closely the Inst, of 
Just. lib. 2, tit. 1, §§ 25, 28. 

2. Doddridge, in his English Lawyer, 
125—6, states the common law thus : “ If a 
man take, wrongfully , the material which 
was mine and is permanent, not adding any¬ 
thing thereunto than the form, only by alter¬ 
ation thereof, such thing, so newly formed by 
an exterior form, notwithstanding, still re- 
maineth mine, and may be seized again by 
me, and I may take it out of his possession 
as mine own. But they say, if he add some 
other matter thereunto; as, of another man’s 
leather doth make shoes or boots, or of my 
cloth, maketh garments, adding to the ac¬ 
complishment thereof of his own, lie hath 
thereby altered the property, so that the 
first owner cannot seize the thing so com¬ 
posed, but is driven to his action to recover 
his remedy : howbeit, he adds, in a case of 
that nature depending, the court had de¬ 
termined that the first owner might seize 
the same, notwithstanding such addition. 
But if the tiling be transitory in its nature by 
the change, as if one take my corn or meal, 
and thereof make bread, I cannot, in that 
case, seize the bread, because, as the civil 
law speaketh, haec species facta ex materia 
aliena, in pristinam formatu rcduci non 
potest, ergo ei & quo est facta cod it. So 
some have said, if a man take my barley, 
and thereof make malt, because it is changed 
into another nature, it cannot be seized by 
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me; but the rule is : That where the material 
wrongfully taken away, could not at first , 1 
before any alteration, be seized 5 for that it 
could not he distinguished from other things 
of that kind, as corn, money, and such 
like: there those things cannot be seized, 
because the property of those things cannot 
be distinguished: for, if my money be 
wrongfully taken away, and he that taketh 
it do make plate thereof, or do convert my 
plate into money, I cannot seize the same, 
for that money is undistinguishablc from 
other money of that coin. But, if a butcher 
take wrongfully mv ox and doth kill it, and 
bring it into the market to be sold, I may 
not seize upon the ficsli, for it cannot be 
known from others of that kind; but if it 
be found hanging in the skin, where the 
mark may appear, I may seize the same, 
although when it was taken from me it had 
life, and now is dead. So, if a man cut 
down my tree, and square it into a beam of 
timber, I may seize the same, for he hath 
neither altered the nature thereof, nor 
added anything but exterior form thereunto : 
but if he lay the beam of timber into the 
building of a house, I may not seize the 
same, for being so set it is become parcel 
of the house, and so in supposition of law, 
after a sort, altered in its nature. See 
Year Book 12 H. VIII. 9 b, 10 a; Bro. 
Ab. Property, 45 ; 5 II. VII. 15; Bro. Ah. 
Property, 23. 

Droits of admiraltv. Rights claimed 
by the government over the property of an 
enemy. In England, it has been usual, in 
maritime wars, for the government to seize 
and condemn, as droits of admiralty, the 
property of an enemy found in her ports at 
the breaking out of hostilities. 1 Rob. R. 
196 ; 13 Ves. jr. 71 ; Edw. R. 60 ; 3 B. & 
P. 191. 

Droit d’atjbaine, jus albinatus . This 
was a rule by which all the property of a 
deceased foreigner, whether movable or im¬ 
movable, was confiscated to the use of the 
state, to the exclusion of his heirs, whether 
claiming ab infestato, or under a will of the 
deceased. The word trubain signifies hospes 
loci , peregrinvs advena, a stranger. It is 
derived, according to some, from alibi , else¬ 
where, natus , horn, from which the word 
albinus is said to be formed. Others, as 
Cujas, derive the word directly from advena , 
by which word, aubains, or strangers, are 
designated in the capitularies of Charle¬ 
magne. See Du Cange and Dictionaire de 
Trevonx. 
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2. As the darkness of the middle ages 
wore away, and the light of civilization ap¬ 
peared, this barbarous * and inhospitable 
usage was by degrees discontinued, and is 
now nearly abolished in the civilized world. 
It subsisted in France, however, in full force 
until 1791, and afterwards, in a modified 
form, until 1819, when it was formally 
abolished by law. For the gross abuses of 
this feudal exaction, see Dictionaire de l’An- 
cien Regime ct des alms feodaux. Aubain . 
See Albinatus jus . 

Droit-close. The name of an ancient 
writ directed to the lord of ancient demesne, 
and which lies for those tenants in ancient 
demesne who hold their lands and tene¬ 
ments by charter in fee simple, in fee tail, 
for life, or in dower. F. N. B. 23. 

DROITURAL. What belongs of right; 
relating to right; as, real actions arc cither 
droitural or possessory ; droitural , when the 
plaintiff seeks to recover the property. 
Finch’s Law, 257. 

DRUNKENNESS. Intoxication with 
strong liquor. 

2. This is an offence generally punished 
by local regulations, more or less severely. 

3. Although drunkenness reduces a man 
to a temporary insanity, it does not excuse 
him or palliate his offence, when he com¬ 
mits a crime during a fit of intoxication, 
and which is the immediate result of it. 
When the act is a remote consequence, 
superinduced by the antecedent drunken¬ 
ness of the party, as in cases of delirium 
tremens or mania a potu , the insanity ex¬ 
cuses the act. 5 Mason’s R. 28 ; Anier. 
Jurist, vol. 3, p. 5—20; Martin and Yea¬ 
ger’s R. 133,147 ; Dane’s Ab. Index, h. t.; 

1 Russ, on Cr. 7; Ayliffe’s Parerg. 231 : 
4 Bl. Com.. 26. 

4. As there must be a will and intention 
in order to make a contract, it follows, that 
a man who is in such a state of intoxication 
as not to know what he is doing, may avoid 
a contract entered into by him while in this 
state. 2 Aik. Rep. 167 ; 1 Green, R. 233 ; 

2 Verm. 97 ; 1 Bibb, 168 ; 3 Hayw. R. 82 ? 
1 Hill, R. 313 : 1 South. R. 361 ; Bull. 
N. P. 172; 1 Ves. 19; 18 Ves. 15; 3 P 
Wms. 130, n. a; Sugd. Vend. 154; 1 
Stark. 126 ; 1 South. R. 361; 2 Hayw. 
394: but see 1 Bibb, R. 406 ; Ray’s Med. 
Jur. ch. 23, 24 ; Fonbl. Eq. B. 1, c. 2, § 
3; 22 Am. Jur. 290; 1 Fodere, Med. 
Leg. § 215. Vide Ebriosity; Habitva* 
drunkard . 

DRY. Used figuratively, it signifies that 
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which produces nothing; as, dry exchange; 
dry rent ; rent seek. 

Dry exchange, contracts . A term in¬ 
vented for disguising and covering usury ; 
in which something was pretended to pass 
on both sides, when in truth nothing passed 
on one side, whence it was called dry. Stat. 
3 lien. VII. c. 5 ; Wolff, Ins. Nat. § 657. 

Dry rent, contracts . Rent-seck, was a 
rent reserved without a clause of distress. 

DUCAT. The name of a foreign coin. 
The ducat of Naples shall be estimated in 
the computations of customs, at eighteen 
cents. Act of May 22, 1846. 

DUCES TECUM, practice , evidence. 
Bring with thee. A writ commonly called 
a subpoena duces tecum , commanding the 
person to whom it is directed to bring with 
him some writings, papers, or other things 
therein specified and described, before the 
court. 1 Phil. Ev. 386. 

2. In general all papers in the posses¬ 
sion of the witness must be produced ; but 
to this general rule there arc exceptions, 
among which are the following: 1. That 
a party is not bound to exhibit his own title 
deeds. 1 Stark. Ev. 87 ; 3 C. & P. 591 ; 2 
Stark. R. 203 ; 9 B. & Cr. 288. 2. One who 
has advanced money on a lease, and holds it 
as his security, is not bound to produce it. 
6 C. & P. 728. 3. Attorneys and solicitors 

who hold the papers of their clients cannot 
be compelled to produce them, unless the 
client could have been so compelled. 6 Carr. 
& P. 728. See 5 Cowen, R. 153, 419 ; Esp. 
R. 405 ; 11 Price, R. 455 ; 1 Adol. & Ell. 
31 ; 1 C. M. & R. 38 ; 1 Hud. & Brooke, 
749. On the question how far this clause 
is obligatory on a witness, see 1 Dixon on 
Tit. Deeds, 98, 99, 102 ; 1 Esp. N. P. Cas. 
405 ; 4 Esp. N. P. C. 43 ; 9 East, Rep. 473. 

DUCKING-STOOL, punishment . An 
instrument used in dipping women in the 
water, as a punishment, on conviction of 
being common scolds. It is sometimes con¬ 
founded with tumbrel, (q. v.) 

2 . This barbarous punishment was never 
in use in Pennsylvania. 12 Serg. & Rawlc, 
220 . 

DUCROIRE. This is a French word, 
which has the same meaning as the Italian 
phrase del credere . (q. v.) 2 Pard. Dr. Com. 
n. 564. • 

DUE. What ought to be paid ; what 
may be demanded. It differs from owing 
in this, that, sometimes, what is owing is not 
due: a note, payable thirty days after date, 
is owing immediately after it is delivered to 


the payee, but it is not due until the thirty 
days have elapsed. 

2 . Bills of exchange, and promissory 
notes, are not due until the end of the three 
days of grace, (q. v.) unless the last of these 
days happen to fall on a Sunday, or other 
holy day, when it becomes due on the Satur¬ 
day before, and not on the Monday follow¬ 
ing. Story, P. N. § 440 ; 1 Bell’s Com. 410; 
Story on Bills, § 233; 2 Hill, N. Y. R. 587 ; 

2 Applet. R. 264. 

3. Due also signifies just or proper ; as, 
a due presentment, and demand of payment, 
must be made. See 4 Rawle, 307 ; 3 Leigh, 
389 ; 3 Cranch, 300. 

Due-bill. An acknowledgment of a 
debt, in writing, is so called. This instru¬ 
ment differs from a promissory note in many 
particulars ; it is not pa 3 'able to order, nor 
is it assignable by mere endorsement. Sec 
I O U; Promissory notes . 

DUELLING, crim. law. The fighting 
of two persons, one against the other, at an 
appointed time and place, upon a precedent 
quarrel. It differs from an affray in this, 
that the latter occurs on a sudden quarrel, 
while the former is always the result of 
design. 

2. When one of the parties is killed, 
the survivor is guilty of murder. 1 Russ, 
on Cr. 443 ; 1 Yergcr’s R. 228. Fighting a 
duel, even where there is no fatal result, is, 
of itself, a misdemeanor. Vide 2 Com. Dig. 
252 ; Roseoe’s Cr. Ev. 610 ; 2 Chit. Cr. 
Law, 728 ; Id. 848; Com. Dig. Battel, B; 

3 Inst. 157: 6 East, 4G4 : Hawk. B. 1, c. 
31, s. 21 ; 3 East, R. 581; 3 Bulst. 171 , 

4 Rl. Com. 199 ; Prin. Pen. Law T , c. 19, p 
245; Const. R. 107 ; 1 Stew. R. 506 ; 20 
John. 457; 3 Cowen, 686 . For cases of 
mutual combat, upon a sudden quarrel, 
Vide 1 Russ, on Cr. 495. 

DUKE. The title given to those who 
are in the highest rank of nobility in Eng¬ 
land. 

DUM FUIT INFRA AETATEM. The 
name of a writ which lies when an infant 
lias made a feoffment in fee of his lands, or 
for life, or a gift in tail. 

2. It may be sued out by him after he 
comes of full age, and not before: but, in 
the mean time, he may enter, and his entry 
remits him to his ancestor’s rights, i. N« 
B. 192 ; Co. Litt. 247, 337. 

DUM SOLA. While single or unmar¬ 
ried. This phrase is applied to singlo 
women, to denote that something has been 
done, or may be done, while the woman is 
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or was unmarried. Example, when a judg¬ 
ment is rendered against a woman dumsola, 
and afterwards she marries, the scire facias 
to revive the judgment must be against 
both husband and with. 

DUM NON FT IT COMPOS 31ENTIS, 
Eng. law. The name of a writ, which the 
heirs of a person who was non compos mentis, 
and who aliened his lands, might have sued 
out, to restore him to his rights. T. L. 

DUMB. One who cannot speak ; a per¬ 
son who is mute. See Deaf and dumb; 
Deaf , dumb , and blind; Mite , standing 
mute. 

Pi'Mii-ni oping, contracts. In sales at 
auction, when the amount which the owner ; 
of the thing sold is willing to take for the 
article, is written, and placed by the owner 
under a candlestick, or other thing, and it 
is agreed that no bidding shall avail unless 
equal to that; this is called dumb-bidding. 
Babingt. on Auct. 44. 

DUNG. Manure. Sometimes it is real 
estate, and at other times personal property. 
When collected in a heap, it is personal 
estate; when spread out on the land, it be¬ 
comes incorporated in it, and it is then real 
estate. Vide Manure. 

DUNGEON. A cell under ground ; a 
place in a prison built under ground, dark, 
or but indifferently lighted. In the prisons 
of the United States, there are few or no 
dungeons. 

DUNNAGE, mer. law. Pieces of wood 
placed against the sides and bottom of the 
hold of a vessel, to preserve the cargo from 
the effect of leakage, according to its nature 
and quality. 2 Magens, 101, art. 125,126 : 
Abbott on Shipp. 227. 

DUPEX QUERELA, Eng. eccl. law. 
A complaint in the nature of an appeal from 
the ordinary to his next immediate superior. 

3 Bl. Com. 247. 

DUPLICATA. It is the double of let¬ 
ters patent, letters of administration, or 
other instrument. 

DUPLICATE. The double of any thing. 

2. It is usually applied to agreements, 
letters, receipts, and the like, when two 
originals arc made of cither of them. Each 
copy has the same effect. The term dupli¬ 
cate means a document, which is essen¬ 
tially the same as some other instrument. 
7 Mann. & Gr. 93. In the English law, it 
also signifies the certificate of discharge 
given to an insolvent debtor, who takes the 
benefit )f the act for the relief of insolvent 
debtors 


3. A duplicate writing has but one ef¬ 
fect. Each duplicate is complete evidence 
of the intention of the parties. When a 
duplicate is destroyed, for example, in the 
case of a will, it is presumed both are in¬ 
tended to be destroyed ; but this presump¬ 
tion possesses greater or less force, owing 
to circumstances. When only one of the 
duplicates is in the possession of the testa¬ 
tor, the destruction of that is a strong pre¬ 
sumption of an intent to revoke both ; but 
if he possessed both, and destroys but one, 
it is weaker; when lie alters one, and after¬ 
wards destroys it, retaining the other entire, 
it has been held that the intention was to 
revoke both. 1 P. Wins. 346 ; 13 Ves. 310; 
but that seems to be doubted. 3 Hagg. 
Eccl. R. 548. 

DUPLICATUM JUS, a twofold ot lou- 
ble right. These words, according to Brae ton, 
lib. 4, c. 3, signify the same as dreit dreit , 
or droit droit , and are applied to a writ of 
right, patent, and such other writs of right 
as are of the same nature, and do, as it 
were, flow from it, as the writ of right. 
Booth on Real Actions, 87. 

DUPLICITY, pleading. Duplicity of 
pleading consists in multiplicity of distinct 
matter to one and the same thing, whereunto 
several answers are required. Duplicity may 
occur in one and the same pleading. Double 
pleading consists in alleging, for one single 
purpose or object, two or more distinct 
grounds of defence, when one of them would 
be as effectual in law, as both or all. 

2. This the common law docs not allow 

s 

because it produces useless prolixity, and 
always tends to confusion, and to the multi¬ 
plication of issues. Co. Litt. 304, a ; Finch’s 
Law, 893; 3 Bl. Com. 311; Bac. Ab. 
Pleas, K 1. 

3. Duplicity may be in the declaration, 
or the subsequent proceedings. Duplicity 
in the declaration consists in joining, in one 
and the same count, different grounds of 
action, of different natures, Cro. Car. 20 ; 
or of the same nature, 2 Co. 4 a ; 1 Saund. 
58, n. 1 ; 2 Ventr. 198 ; Stepli. PI. 
266; to enforce only a single right of 
recover)'. 

4. This is a fault in pleading, only be 
cause it tends to useless prolixity and con 
fusion, and is, therefore, only a fault in 
form. The rule forbidding double pleading 
« extends,” according to Lord Coke, “ to 
pleas perpetual or peremptory, and not to 
pleas dilatory; for in their time and place 
a man may use divers of them.” Co, Litt. 
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304, a. But by this is not meant that any 
dilatory plea may be double, or, in other 
words, that it may consist of different mat¬ 
ters, or answers to one and the same thing; 
but merely that, as there are several kinds 
or classes of dilatory pleas, having distinct 
offices or effects, a defendant may use 
“ divers of them” successively, (each being 
in itself single,) in their proper order. 
Steph. PI. App. note 5G. 

5. The inconveniences which were felt 
in consequence of this strictness were reme¬ 
died by the statute, 4 Ann. c. 16, s. 4, 
which provides, that u it shall be lawful for 
any defendant, or tenant, in any action or 
suit, or for any plaintiff in replevin, in any 
court of record, with leave of the court 
to plead as many several matters thereto 
as he shall think necessary for his de¬ 
fence.” 

6 . Th is provision, or a similar one, is in 
force, probably, in most of the states of the 
American Union. 

7. Under this statute, the defendant 
may, with leave of court, plead as many 
different pleas in bar, (each being in itself 
single,) as he may think proper; but although 
this statute allows the defendant to plead 
several distinct and substantive matters of 
defence, in several distinct pleas, to the 
whole, or one and the same part of the 
plaintiff’s demand; yet, it does not authorize 
him to allege more than one ground of de¬ 
fence in one plea. Each plea must still be 
single, as by the rules of the common law. 
Lawes, PL 131 ; 1 Chit. PI. 512. 

8 . This statute extends only to pleas to 
the declaration, and does not embrace re¬ 
plications, rejoinders, nor any of the subse¬ 
quent pleadings. Lawes, PI. 132 : 2 Chit. 
PI. 421 ; Com. Dig. Pleader, E 2 ; Story’s 
PI. 72, 76 ; 5 Am. Jur. 260-288. Vide, 
generally, 1 Chit. PI. 230, 512; Steph. PI. 
c. 2, s. 3, rule 1 ; Gould on PI. o. 8 , p. 1 ; 
Archb. Civ. PL 191; Doet. PL 222; 5 
John. 240; 8 tin. Ab. 183; U. S. Dig. 
Pleading, II. e and f. 

DURANTE. A term equivalent to dur¬ 
ing, which is used in some law phrases, as 
durante absentia , during absence ; durante 
minor estate , during minority ; durante bene 
placito , during our good pleasure. 

Durante absentia. When the executor 
is out of the jurisdiction of the court or 
officer to whom belongs the probate of wills 
and granting letters of administration, let¬ 
ters of administration will be granted to 
another dun ig the absence of the executor; . 


and the person thus appointed is called the 
administrator durante absentia . 

Durante minore ^etate. During the 
minority. 

2. ^ During his minority, an inhn.t can 
enter into no contract, except those for his 
benefit. If he should be appointed an ex¬ 
ecutor, administration of the estate will be 
granted, durante minore estate , to A)other 
person. 2 Bouv. Inst. n. 1555. 

DURESS. An actual or a threatened 
violence or restraint of a man’s person, 
contrary to law, to compel him to enter 
into a contract, or to discharge one. 1 
Fairf. 325. 

2. Sir William Blackstone divides duress 
into two sorts: First. Duress of imprison¬ 
ment, where a man actually loses his liberty. 
If a man be illegally deprived of his liberty 
until he sign and seal a bond, or the like, 
he may allege this duress, and avoid the 
bond. But, if a man be legally imprisoned, 
and either to procure his discharge, or on 
any other fair account, seal a bond or a 
deed, this is not by duress of imprisonment, 
and lie is not at liherty to avoid it. 2 Inst. 
482; 3 Caines’ R. 168 ; 6 Mass. 11. 511 ; 
1 Lev. 69; 1 Hen. & Munf. 350; 5 Shepl. 
R. 338. Where the proceedings at law 
are a mere pretext, the instrument may be 
avoided. Aleyn, 92; 1 BL Com. 136. 

3. Second. Duress per minas, which is 
either for fear of loss of life, or else for 
fear of mayhem, or loss of limb ; and this 
must be upon a sufficient reason. 1 BL 
Com. 131. In this case, a man may avoid 
his own act. Id. Lord Coke enumerates 
four instances in which a man may avoid 
his own act by reason of menaces : 1st. For 
fear of loss of life. 2d. Of member. 3d. 
Of mayhem. 4th. Of imprisonment. 2 
Inst. 483 ; 2 Roll. Abr. 124 ; Buc. Ab. 
Duress ; Id. Murder, A ; 2 Str. R. 856 ; 
Fost. Cr. Law, 322 ; 2 St, R. 884 ; 2 Ld. 
Raym. 1578; Sav. Dr. Rom. § 114. 

4. In South Carolina, duress of goods, 
under circumstances of great hardship, w ill 
avoid a contract. 2 Bay, R. 211; 1 Bay, 
R. 470. But see Hardin, R. 605 ; 2 Gallis. 
R. 337. 

5. In Louisiana consent to a contract 
is void if it be produced by violence oi 
threats, and the contract is invalid. Civ. 
Code of Louis, art. 1844. 

6 . It is not every degree of violence or 
any kind of threats, that will invalidate a 
contract; they must be such as would 
naturally operate on a person of ordinary 
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firmness, and inspire a just fear of great 
injury to person, reputation or fortune. 
The age, sex, state of health, temper and 
disposition of the party, and other circum¬ 
stances calculated to give greater or less 
effect to the violence or threats, must be 
taken into consideration. Id. art. 1845. 
The author of Pleta states the rule of the 
ancient common law thus: “ Est autcm 
inetus pnvsentis vcl futuri perieuli causa 
mentis trepidatio; est praesertim viri con¬ 
stant^ ct non cujuslibet vani hominis vel 
meticulosi ct talis dcbet esse metus qui in 
se contineat mortis periculum, vel corporis 
cruciatura.” 

7. A contract by violence or threats, is 
void, although the party in whose favor the 
contract is made, did not exercise the vio¬ 
lence or make the threats, and although he 
were ignorant of them. Id. 1846. 

8 . Violence or threats are cause of 
nullity, not only where they are exereised 
on the contracting party, but when the 
wife, the husband, the descendants or as¬ 
cendants of the party are the object of 
them. Id. 1847. Fleta adds on this sub¬ 
ject : “ et exceptionem habet si sibi ipsi in- 
feratur vis et metus verumetiam si vis ut 
filio vel filise, patri vel fratri, vel sorori et 
aliis domesticis et propinquis.” 

9. If the violence used be only a legal 
constraint, or the threats only of doing that 
which the party using them had a right to 
do, they shall not invalidate the contract. 
A just and legal imprisonment, or threats 
of any measure authorized by law, and the 
circumstances of the case, are of this de- 

' scription. Id. 1850. See Norris Peake’s 
Evid. 440, and the cases cited; also, 6 
Mass. Rep. 506, for the general rule at 
common law. 

10. But the mere forms of law to cover 
coercive proceedings for an unjust and ille¬ 
gal cause, if used or threatened in order to 
procure the assent to a contract, will inva¬ 
lidate it; an arrest without cause of action, 
or a demand of bail in an unreasonable 
sum, or threat of such proceeding, by this 
rule invalidate a contract made under their 
pressure. Id, 1851. 

11. All the above articles relate to cases 
where there may be some other motive be¬ 
sides the violence or threats for making the 
contract. When, however, there is no other 
cause for making the contract, any threats, 
even of slight injury, will invalidate it. Id. 
1853. 

Vide, generally, 2 Watts, 167 ; 1 Bailey, 
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84, 6 Mass. 511; 6 N. H. Hep. 508; 2 
Gallis. 11. 337. 

DUTIES. In its most enlarged sense, 
this word is nearly equivalent to taxes, em¬ 
bracing all impositions or charges levied on 
persons or things ; in its more restrained 
sense, it is often used as equivalent to cus¬ 
toms , (q. v.) or imposts . (q. v.) Story. 
Const. § 949. Vide, for the rate of duties 
payable on goods and merchandise, Gord. 
Dig. B. 7, t. 1, c. 1 ; Story’s L. U. S. In¬ 
dex, h. t. 

DUTY, natural law . A human action 
which is exactly conformable to the laws 
which require us to obey them. 

2. It differs from a legal obligation, 
because a duty cannot always be enforced 
by the law ; it is our duty, for example, to 
be temperate in eating, but we arc under 
no legal obligation to be so ; we ought to 
love our neighbors, but no law obliges us to 
love them. 

3. Duties may be considered in the re¬ 
lation of man towards God, towards himself, 
and towards mankind. 1. We are bound 
to obey the will of God as far as we are 
able to discover it, because he is the sove¬ 
reign Lord of the universe who made and 
governs all things by his almighty power, 
and infinite wisdom. The general name of 
this duty is piety : which consists in enter¬ 
taining just opinions concerning him, and 
partly in such affections towards him, and 
such worship of him, as is suitable to these 
opinions. 

4. —2. A man has a duty to perform 
towards himself; he is bound bv the law of 
nature to protect his life and his limbs; it 
is his duty, too, to avoid all intemperance 
in eating and drinking, and in the unlawful 
gratification of all his other appetites. 

5. —3. He has duties to perform towards 
others. He is bound to do to others tho 
same justice which he would have a right to 
expect them to do to him. 

DWELLING HOUSE. A building in¬ 
habited by man. A mansion, (q. v.) 

2. A part of a house is, in one sense, a 
dwelling house ; for example, where two or 
more persons rent of the owner different 
parts of a house, so as to have among them 
the whole house, and the owner does not 
reserve or occupy any part, the separate 
portion of each will, in cases of burglary, 
be considered the dwelling bouse of each. 
1 Mood. Cr. Cas. 23. 

3. At common law, in cases of burglary, 
under the term dwelling house are included 
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the out-houses within the curtilage or com¬ 
mon fence with the dwelling house. 3 Inst. 
64 ; 4 Bl. Com. 225 ; and vide Russ & Ry. 
Or. Cas. 170 ; Id. 186 ; 16 Mass. 105 ; 16 
John. 203 : 18 John. 115 ; 4 Call, 109; 
1 Moody, Cr. Cas. 274; Burglary; Door; 
House: Jail; Mansion . 

DYING DECLARATIONS. When a 
man has received a mortal wound or other 
injury, by which he is in imminent danger 
of dying, and believes that he must die, and 
afterwards does die, the statements he makes 
as to the manner in which he received such 
injury, and the person who committed it, 
are called his dying declarations. 

2. These declarations are received in 
evidence against the person thus accused, on 
the ground that the party making them can 
have no motive but to tell the truth. The 
following lines have been put into the 
mouth of such a man: 

Have I not hideous Death before my view, 
Retaining but a quantity of life, 

Which bleeds away, even as a form of wax 
Resolvcth from his figure ’gainst the fire ? 

What in the world should make me now deceive, 
Since I must lose the use of all deceit ? 

Why then should I be false, since it is true 
That I must die here, and live hence by truth. 

See Death; Deathbed or dying declara¬ 
tions; Declarations. 

DYNASTY. A succession of kings in 
the same line or family ; government; sove¬ 
reignty. 

DYSNOMY. Bad legislation; the en¬ 
actment of bad laws. 


DYSPEPSIA, med. jur ., contracts, A 
state of the stomach in which its functions 
are disturbed, without the presence of other 
diseases; or when, if other diseases are 
present, they are of minor importance. 
Dunglison’s Med. Diet. h. t. 

2. Dyspepsia is not, in general, con¬ 
sidered as a disease which tends to shorten 
life, so as to make a life uninsurablc ; unless 
the complaint has become organic dys¬ 
pepsia, or was of such a degree at the time 
of the insurance, as, by its excess, to tend 
to shorten life. 4 Taunt. 763. 

DYVOUR, Scotch law. A bankrupt. 

Dyvour’s habit. Scotch law. A 
habit which debtors, who are set free on a 
cessio bonorum , are obliged to wear, unless 
in the summons and process of cessio , it be 
libelled, sustained, and proved that the 
bankruptcy proceeds from misfortune. And 
bankrupts are condemned to submit to the 
habit, even where no suspicion of fraud 
lies against them, if they have been dealers 
in an illicit trade. Ersk. Pr. L. Scot. 4, 3, 
13. This practice was bottomed on that of 
the Roman civil law, which Filangicri says 
is better fitted to excite laughter than com¬ 
passion. He adds: “ Si conduce il debi- 
tore vicino ad una colonna a quest’ officio 
destinata, egli Pabbraccia nel nientre, che 
uno araldo grida Cedo bonis ed un al tro 
gli abza le vesti, e palesa agli spettatori le 
sue natiche. Finita questa ceremonia il de- 
bitore e rnesso in liberta.” Filangieri della 
legislazione, cap. iv. 



' E CONVERSO. On the other side or 
hand ; on the contrary. 

E PLURIBUS UNIJM. One from more. 
The motto of the arms of the United States. 

EAGLE, money . A gold coin of the 
United States, of the value of ten dollars. 
It weighs two hundred and fifty-eight grains. 
Of one thousand parts, nine hundred are of 
pure gold, and one hundred of alloy. Act 
of January 18, 1837, 4 Sliarsw. Cont. of 
Story’s L. U. S. 2523, 4. Vide Money. 

EAR-WITNESS. One who attests to 
things he has heard himself. 


EARL, Eng. law. A title of nobility 
next below a marquis and above a viscount. 

2 . Earls were anciently called comites , 
because they were wont comitan regem , to 
wait upon the king for counsel and advice, 
lie was also called shireman , because each 
earl had the civil government of a shire. 

3. After the Norman conquest they 
were called counts , whence the shires ob¬ 
tained the names of counties. They have 
now nothing to do with the government ot 
counties, which has entirely devolved on the 
sheriff, the earl’s deputy, or vice comes . 
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EARLDOM. The seigniory of an earl; 
tbe title and dignity of an earL 

EARNEST, contracts. Tbe payment of 
a part of tlie price of goods sold, or the 
delivery of part of such goods, for tbe pur¬ 
pose of binding the contract. 

2. Tbe effect of earnest is to bind tbe 
goods sold, and upon their being paid for 
without default, tbe buyer is entitled to 
them. But notwithstanding the earnest, 
the money must be paid upon taking away 
the goods, because no other time for pay- j 
iuent is appointed ; earnest only binds the , 
bargain, and gives tbe buyer a right to de- , 
njand, but a demand without payment of tbe 
money is void ; after earnest given the 
vendor cannot sell tbe goods to another, 
without a default in the vendee, and there- i 
fore if the latter docs not come and pay, j 
and take the goods, the vendor ought to 
go and request him, and then if he does 
not come, pay for the goods and take them ; 
away in convenient time, the agreement is 
dissolved, and he is at liberty to sell them 1 
to any other person. 1 Salk. 113: 2 BI. : 
Com. 447 ; 2 Kent, Com. 389; Ayl. Pand. 
450 ; 3 Campb. R. 42G. 

EASEMENTS, estates. An casement is 
defined to be a liberty, privilege or advan¬ 
tage, which one man may have in the lands 1 
of another, without profit; it may arise by 
deed or prescription. Vide 1 Serg. k Rawlc, 
298 ; 5 Bam. k Cr. 221 ; 3 Barn. k Cr. 
339; 3 Bing. R. 118: 3 McCord, R. 131,! 
194 ; 2 McCord, R. 451; 14 Mass. R. 49 ; 

3 Pick. R. 408. I 

2. This is an incorporeal hereditament, 
and corresponds nearly to the servitudes or 
services of the civil law. Vide Lilly’s 
Reg. h. t.; 2 Bouv. Inst. n. 1600, et scq.; 

3 Kent, Com. 344 : Cruise, Dig. t. 31, c. i 
1, s. 17; 2 Hill. Ab. c. 5 ; 9 Pick. 11. 51; 

1 Bail. R. 56; 5 Mass. R. 129 ; 4 McCord’s 
R. 102 ; Whatl. on Eas. passim; and the , 
article Servitude. | 

EASTER TERM, Eng. law. One of 
the four terms of the courts. It is now a 
fixed term beginning on the 15th of April 
and ending the 8th of May in every year.! 
It was formerly a movable term. j 

EAT INDE SINE DIE. Words used 
on an acquittal, or when a prisoner is to be 
discharged, that he may go without day , 
that is, that lie be dismissed. Dane’s Ab. 
Index, h. t. 

EAVES-DROPPERS, crim. law. Such 
persons as wait under walls or windows 
or the eaves of a house, to listen to dis¬ 


courses, and thereupon to frame mischievous 
tales. 

2. The common law punishment for this 
offence is fine, and finding sureties for good 
behaviour. 4 Bl. Com. 167 ; Burn’s Just, 
h. t.; Dane’s Ab. Index, h. t.; 1 Russ. Cr. 
302. 

3. In Tennessee, an indictment will not 
lie for eaves-dropping. 2 Tenn. R. 108. 

ECCIIYMOSIS, med. jur. Blackness. It 
is an extravasation of blood by rupture of 
capillary vessels, and hence it follows con¬ 
tusion ; but it may exist, as in cases of 
scurvy, and other morbid conditions, without 
the latter. Ryan’s Med. Jur. 172. 

ECCLESIA. In classical Greek this 
word signifies any assembly, and in this 
sense it is used in Acts xix. 39. But or¬ 
dinarily, in the New Testament, the word 
denotes a Christian assembly, and is ren¬ 
dered into English by the word church . It 
occurs thrice only in the Gospels, viz. in 
Matt. xvi. 18, and xviii. 17; but very fre¬ 
quently in the other parts of the New Tes¬ 
tament, beginning with Acts ii. 47. In 
Acts xix. 37, the word churches , in the 
common English version, seems to be im¬ 
properly used to denote heathen temples. 
Figuratively, the word church is employed 
to signify the building set apart for the 
Christian assemblies ; but the word ecclesia 
is not used in the New Testament in that 
sense. 

ECCLESIASTIC. A clergyman; one 
destined to the divine ministry, as, a bishop, 
a priest, a deacon. Dorn. Lois Civ. liv. 
prel. t. 2 , s. 2 , n. 14. 

ECCLESIASTICAL. Belonging to, or 
set apart for the church*; as, distinguished 
from civil or secular. Vide Church. 

Ecclesiastical courts, English law. 
Courts held by the king’s authority as su¬ 
preme governor of the church, for matters 
which chiefly concern religion. 

2 . There are ten courts which may be 
ranged under this class. 1. The Archdea¬ 
con’s Court. 2 . The Consistory Court. 3. 
The Court of Arches. 4. The Court of Pe¬ 
culiars. 5. The Prerogative Court. G. The 
Court of Delegates, which is the great court 
of appeals in all ecclesiastical causes. 7 . 
The Court of Convocation. 8 . The Court 
of Audience. 9. The Court of Faculties. 
10. The Court of Commissioners of Review. 

Ecclesiastical law. By this phrase 
it is intended to include all those rules 
which govern ecclesiastical tribunals. Vide 
Law Canon . 
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ECCLESIASTICS, canon law . Those 
persons who compose the hierarchial state 
of the church. They are regular and se¬ 
cular. Aso & Man. Inst. 13. 2, t. 5, c. 4, 

§i. 

ECLAMPSIA PARTURIENTIUM, 
med. jur. The name of a disease accom¬ 
panied by apoplectic convulsions, and 
which produces aberration of mind at child¬ 
birth. The word Eclampsia is of Greek 
origin—Significat splendorem fulgorem ef¬ 
fulgent iam^ et emicationem quales ex ocu- 
lis aliquando prodeunt. Mctaphorice sumi- 
tur de emicatione flainmse vitalis in puber¬ 
tate et aetatis vigore. Castelli, Lex. Medic. 

2. An ordinary person, it is said, would 
scarcely observe it, and it requires the 
practised and skilled eye of a physician to 
discover that the patient is acting in total 
unconsciousness of the nature and effect of 
her acts. There can be but little doubt 
that many of the tragical cases of infanti¬ 
cide proceed from this cause. The criminal 
judge and lawyer cannot inquire with too 
much care into the symptoms of this dis¬ 
ease, in order to discover the guilt of the 
mother, where it exists, and to ascertain 
her innocence, where it does not. See two 
well reported cases of this kind in the Bos¬ 
ton Medical Journal, vol. 27, No. 10, p. 
161. 

EDICT. A law ordained by the sove¬ 
reign, by which he forbids or commands 
something; it extends either to the whole 
country, or only to some particular pro¬ 
vinces. 

2 . Edicts are somewhat similar to pub¬ 
lic proclamations. Their difference consists 
in this, that the former have authority and 
form of law in themselves, whereas the lat¬ 
ter are at most, declarations of a law, before 
enacted by congress, or the legislature. 

3. Among the Romans this word some¬ 
times signified a citation to appear before a 
judge. The edict of the emperors, also 
called constitutiones principum , were new 
laws which they made of their own motion, 
either to decide cases which they had fore¬ 
seen, or to abolish or change some ancient 
laws. They were different from their re¬ 
scripts or decrees. These edicts were the 
sources which contributed to the formation 
of the Gregorian, Hermogenian, Theodo- 
sian, and Justinian Codes. Vide Dig. 1, 
4, 1, 1; Inst. 1, 2, 7 ; Code, 1, 1; Nov. 
139. 

Edict perpetual. The title of a com¬ 
pilation of all the edicts. This collection 


was made by Salvius Julianus, a jurist who 
was selected by the emperor Adrian for the 
purpose, and who performed his task with 
credit to himself. 

Edicts of Justinian. These arc thir¬ 
teen constitutions or laws of that prince', 
found in most editions of the corpus juris 
civilis , after the Novels. Being confined 
to matters of police in the provinces of the 
empire, they are of little use. 

EFFECT. The operation of a law, of 
an agreement, or an act, is called its 
effect. 

2. By the laws of the United States, a 
patent cannot be granted for an effect only, 
but it may be for a new mode or applica¬ 
tion of machinery to produce effects. 1 
Gallis. 478; see 4 Mason, 1; Pet. C. C. R. 
394 ; 2 N. H. II. 61. 

EFFECTS. This word used simpliciter 
is equivalent to prope?'ty or worldly sub¬ 
stance , and may carry the whole personal 
estate, when used in a will. 5 Madd. Ch. 
Rep. 72; Cowp. 299 ; 15 Yes. 507; 6 
Madd. Ch. R. 119. But when it is pre¬ 
ceded and connected with words of a nar¬ 
rower import, and the bequest is not re¬ 
siduary, it will be confined to species of 
property ejusdem generis with those pre¬ 
viously described. 13 Ves. 39; 15 Ves. 
326 ; Roper on Leg. 210. 

EFFIGY, a dm. law. The figure or re¬ 
presentation of a person. 

2. To make the effigy of a person with 
an intent to make him the object of ridicule, 
is a libel, (q. v.) Hawk. b. 1, c. 73, s. 2; 
14 East, 227 ; 2 Chit. Cr. Law, 866. 

3. In France an execution by effigy or 
in effigy is adopted in the case of a crimi¬ 
nal who has fled from justice. By the 
public exposure or exhibition of a picture 
or representation of him on a scaffold, on 
which his name and the decree condemning 
him are written, he is deemed to undergo 
the punishment to which he has been sen¬ 
tenced. Since the adoption of the Code 
Civil, the practice has been to affix the 
names, qualities or addition, and the resi¬ 
dence of the condemned person, together 
with an extraot from the sentence of con¬ 
demnation, to a post set upright in the 
ground, instead of exhibiting a portrait of 
him on the scaffold. Repertoire do \ illar- 
gues; Biret, Yocab. 

EFFRACTION. A breach, made by 
the use of force. 

EFFRACTOR. One who breaks through, 
one who commits a burglary. 
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EGO. I, myself. This term is used in 
forming genealogical tables, to represent the 
person who is the object of inquiry. 

EIGNE, persons . This is a corruption 
of the French word aine, eldest or first 
born. 

2. It is frequently used in our old law 
Foots; bastard eigne signifies an elder 
bastard when spoken of two children, one 
of whom was born before the marriage of 
his parents, and the other after; the latter 
is called mu tier puisne. Litt. sect. 399. 

EIRE, or EYRE, English law . A 
journey. Justices in eyre, were itinerant 
judges, who were sent once in seven years \ 
with a general commission in divers coun- : 
ties, to hear aud determine such causes as j 
were called pleas of the crown. Vide Jus¬ 
tices in eyre . 

EJECTMENT, remedies . The name of , 
an action which lies for the recovery of the 
possession of real property, and of da¬ 
mages for the unlawful detention. In its 
nature it is entirely different from a real 
action. 2 Term Rep. 696, 700. See 17 
S. & R. 187, and authorities cited. 

2. This subject may be considered with 
reference, 1st. To the form of the pro¬ 
ceedings. 2 d. To the nature of the pro¬ 
perty or thing to be recovered. 3d. To the 
right to such property. 4th. To the na¬ 
ture of the ouster or injury. 5th. To the 
judgment. 

3. — 1 . In the English practice, which 
is still adhered to in some states, in order 
to lay the foundation of this action, the 
party claiming title enters upon the land, 1 

. and then gives a lease of it to a third per¬ 
son, who, being ejected by the other claim¬ 
ant, or some one else for him, brings a suit 
against the ejector in his own name ; to 
sustain the action the lessee must prove a 
good title in the lessor, and, in this collate¬ 
ral way, the title is tried. To obviate the 
difficulty of proving these forms, this action 
has been made, substantially, a fictitious 
process. The defendant agrees, and is re¬ 
quired to confess that a lease was made to 
the plaintiff, that he entered under it, and 
has been ousted by the defendant; or, in 
other words, to admit lease, .entry, and 
ouster, and that he will rely only upon his 
title. Au actual entry, however, is still 
supposed, and therefore, an ejectment will 
not lie, if the right of entry is gone. 3 
Bl. Com. 199 to 206. In Pennsylvania, 
New York, Arkansas, and perhaps other 
States, these fictions have all been abolished, 


and the writ of ejectment sets forth the 
possession of the plaintiff, and an unlawful 
entry on the part of the defendant. 

4. —2. This actipn is in general sustain¬ 
able only for the recovery of the possession 
of property upon which an entry might in 
point of fact be made, and of which the 
sheriff could deliver actual possession : it 
cannot, therefore, in general, be sustained 
for the recovery of property which, in legal 
consideration, is not tangible; as, for a 
rent, or other incorporeal hcnditauients, a 
water-course, or for a mere privilege of a 
landing held in common with other citizens 
of a town. 2 Ycates, 331 ; 3 Bl. Com. 
206; Y"elv. 143 ; Run. Eject. 121 to 136; 
Ad. Eject, c. 2; 9 John. 298; 16 John. 
284. 

5. —3. The title of the party having a 
right of entry may be in fee-simple, fee-tail, 
or for life or years; and if it be the best title 
to the property the plaintiff will succeed. 
The plaintiff must recover on the strength 
of his title, and not on the weakness or de¬ 
ficiency of that of the defendant. Addis. 
Rep. 390; 2 Serg. & Rawlc, 65; 3 Scrg. 
& Rawle, 288 ; 4 Burr. 2487 ; 1 East, R. 
246; Run. Eject. 15 ; 5 T. R. 110. 

6 . —4. The injury sustained must in fact 
or in point of law have amounted to an 
ouster or dispossession of the lessor of the 
plaintiff, or of the plaintiff himself, where 
the fictions have been abolished; for if 
there be no ouster, or the defendant be 
not in possession at the time of bringing 
the action, the plaintiff must fail. 7 T. 
R. 327; 1 B. & P. 573; 2 Caines’ R. 
335. 

7. —5. The judgment is, that the plain¬ 
tiff do recover his term, of and in the tene¬ 
ments, and, unless the damages be remitted, 
the damages assessed by the jury with the 
costs of increase. In Pennsylvania, how¬ 
ever, and, it is presumable, in all those 
states where the fictitious form of this action 
has been abolished, the plaintiff recovers 
possession of the land generally, and not 
simply a term of years in the land. See 2 
Scam. 251 ; 4 B. Monr. 210; 3 Harr. 73; 
1 McLean, 87. 

Vide, generally, Adams on Ej.; 4 Bouv. 
Inst. n. 3651, et seq.; Run. Ej.; Com. Dig. 
h. t.; Dane’s x\b. h. t.; 1 Chit. PI. 188 to 
193 ; 18 E. C. L. R. 158; Woodf. L. & T. 
354 to 417; 2 Phil. Ev. 169; 8 Vin. Ab. 
323 ; Arch. Civ. PL 503 ; 2 Sell. Pr. 85 ; 
Chit. Pr. Index, h. t.; Bac. Ab. h. t.; Doct. 
PI. 227; Am. Dig. h. t.; Report of the 
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Commissioners to Revise the Civil Code of 
Pennsylvania, January 16, 1835, pp. 80, 
81, 83; Coop. Justinian, 448. 

EJUSDEM GENERIS. Of the same 
kind. 

2. In the construction of laws, wills and 

other instruments, when certain things are 
enumerated, and then a phrase is used 
which might be construed to include other 
things, it is generally confined to things 
ejusdem generis; as, where an act (9 Ann. 
e. 20 ) provided that a writ of quo warranto 
might issue against persons who should 
usurp “ the offices of mayors, bailiffs, port 
reeves, and other offices , within the cities, 
towns, corporate boroughs, and places , with¬ 
in Great Britain,” &c.; it was held that 
“ other offices ” meant offices ejusdem ge¬ 
neris; and that the word “ places ” signi¬ 
fied places of the same kind; that is, that 
the offices must be corporate offices , and the 
places must be corporate places . 5 T. 11. 

375, 379; 5 B. & C. 640; 8 D. & Ry. 
393; 1 B. & C. 237. 

3. So, in the construction of wills, when 
certain articles arc enumerated, the term 
goods is to be restricted to those ejusdem 
generis . Bac. Ab. Legacies, B; 3 Rand. 
191 ; 3 Atk. 61; Abr. Eq. 201 ; 2 Atk. 
113. 

ELDEST. He or she who has the greatest 
age. 

2 . The laws of primogeniture are not in 
force in the United States; the eldest child 
of a family cannot, therefore, claim any 
right in consequence of being the eldest. 

ELECTION. This term, in its most 
usual acceptation, signifies the choice which 
several persons collectively make of a per¬ 
son to fill an office or place. In another 
sense, it means the choice which is made 
by a person having the right, of selecting 
one of two alternative contracts or rights. 
Elections, then, are of men or things. 

2. —§ 1. Of men. These are either 
public elections, or elections by companies 
or corporations. 

3. —1. Public elections. These should 
be free and uninfluenced either by hope or 
fear. They are, therefore, generally made 
by ballot, except those by persons in their 
representative capacities, which are viva 
voce . And to render this freedom as per¬ 
fect as possible, electors are generally ex¬ 
empted from arrest in all cases, except 
treason, felony, or breach of the peace, 
during their attendance on election, and in 
going to and returning from them. And 


provisions are made by law, in several states, 
to prevent the interference or appearance of 
the military on the election ground. 

4. One of the cardinal principles oti the 
subject of elections is, that the person who 
receives a majority or plurality of votes is 
the person elected. Generally a plurality 
of the votes of the electors present is suf¬ 
ficient ; but in some states a majority of all 
the votQS is required. Each elector has one 
vote. 

5. —2. Elections by corporations or com¬ 
panies are made by the members, in such a 
way as their respective constitutions or 
charters direct. It is usual in these cases 
to vote a greater or lesser number of votes 
in proportion as the voter has a greater or 
less amount of the stock of the company or 
corporation, if such corporation or company 
be a pecuniary institution. And the mem¬ 
bers are frequently permitted to vote by 
proxy. See 7 John. 287; 9 John. 147; 5 
Cowen, 426 ; 7 Cowen, 153 ; 8 Cowcn, 387 ; 
6 Wend. 509; 1 Wend. 98. 

6 . —§ 2. The election of things. 1. In 
contracts, when a debtor is obliged, in an 
alternative obligation, to do one of two 
things, as to pay one hundred dollars or 
deliver one hundred bushels of wheat, he 
has the choice to do the one or the other, 
until the time of payment; he has not the 
choice, however, to pay a part in each. 
Poth. Obi. part 2 , c. 3, art. 6 , No. 247 ; 
11 John. 59. Or, if a man sell or agree to 
deliver one of two articles, as a horse or an 
ox, he has the election till the time of de¬ 
livery ; it being a rule that “ in case an 
election be given of two several things, 
always he, which is the first agent, and 
which ought to do the first act, shall have 
the election.” Co. Litt. 145, a; 7 John. 
465; 2 Bibb, R. 171. On the failure of 
the person who has the right to make his 
election in proper time, the right passes to 
the opposite party. Co. Litt. 145,a; Yiner, 
Abr. Election, B, C ; Poth. Obi. No. 247 ; 
Bac. Ab. h. t. B ; 1 Dcsaus. 460 ; Ilopk. 
R. 337. It is a maxim of law, that an elec¬ 
tion once made and pleaded, the party is 
concluded, electio semel facta , et placitvm 
testatum , non patitur regressum . Co. Litt. 

146; 11 John. 241. 

7. —2. Courts of equity have adopted 
the principle, that a person shall not bo 
permitted to claim under an}' instrument, 
whether it be a deed or will, without giving 
full effect to it, in every respect, so far as 

i such person is concerned. This doctiine is 
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called into exercise when a testator gives 
what does not belong to him, but to some 
other person, and gives to that person some 
estate of his own ; bv virtue of which gift a 
condition is implied, either that he shall 
part with his own estate or shall not take 
the bounty. 9 Yes. 515 ; 10 Yes. 609; 13 
Yes. 220. In such a case, equity will not 
allow the first legatee to insist upon that by 
which he would deprive another legatee 
under the same will of the benefit to which 
he would be entitled, if the first legatee 
permitted the whole will to operate, and 
therefore compels him to make his election 
between bis right independent of the will, 
and the benefit under it. This principle of 
equity does not give the disappointed lega¬ 
tee the right to detain the thing itself, but 
gives a right to compensation out of some¬ 
thing else. 2 Rop. Leg. 378, c. 23, s. 1. 
In order to impose upon a party, claiming 
under a will, the obligation of making an 
election, the intention of the testator must 
be expressed, or clearly implied in the will 
itself, in two respects ; first, to dispose of 
that which is not his own; and, secondly, 
that the person taking the benefit under the 
will should take under the condition of giv¬ 
ing effect thereto. 0 Low. P. C. 179 ; 13 
Yes. 174 ; 15 Yes. 390 ; 1 Pro. C. C. 492 ; 
3 Bro. C. C. 255 : 3 P. Wms. 315; 1 Yes. 
jr. 172, 335 ; S. C. 2 Yes. jr. 367, 371 ; 3 
Yes. jr. 65 ; A mb. 433 ; 3 Bro. P. C. by 
Toml. 277 : 1 B. d Beat. 1 ; 1 McClcl. R. 
424, 439, 541. See, generally, on this 
doctrine, Roper’s Legacies, c. 23 ; and the 
learned notes of Mr. Swanston to the case 
LUIod v . Parker, 1 Swanst. R. 394, 408 ; 
Com. Dig. Appendix, tit. Election ; 3 
Lesaus. R. 504; 3 Leigh, R. 389 ; Jacob, 
R. 505 ; 1 Clark k Fin. 303; 1 Sira. R. 
105; 13 Price, R. 607; 1 McClel. R, 439; 
1 Y. & C. 66 ; 2 Story, Eq. Jur. § 1075 
to 1135; Lomat, Lois Civ. liv. 4, tit. 2, 
§ 3, art. 3, 4, 5 ;' Poth. Pand. lib. 30, 
t. 1 , n. 125 ; Inst. 2 , 20, 4 ; Dig. 30, 1, 
39, 7. * 

8 . There are many other cases where a 
party may be compelled to make an elec¬ 
tion, which it does not fall within the plan 
of this work to consider. The reader will 
easily inform himself by examining the 
works above referred to. 

9. —3. The law frequently gives several 
forms of action to the injured party, to en¬ 
able him to recover his rights. To make a 
proper election of the proper remedy is of 
great importance. To enable the prac¬ 


titioner to make the best election, Mr. Chitty, 
in his valuable Treatise on Pleadings, p. 
207, et seq., has very ably examined the 
subject, and given rules for forming a cor¬ 
rect judgment; as his work is in the hands 
of every member of the profession, a refer¬ 
ence to it here is all that is deemed neces¬ 
sary to say on this subject. See also, Ham¬ 
mond on Parties to Actions; Brown’s 
Practical Treatise on Actions at Law, in 
the 45th vol. of the Law Library ; U. S. 
Dig. Actions IV. 

Election of actions, practice. It is 
frequently at the choice of the plaintiff what 
kind of an action to bring ; a skilful prac¬ 
titioner would naturally select that in which 
his client can most easily prove what is his 
interest in the matter affected ; may recover 
all his several demands against the defend¬ 
ant ; may preclude the defendant from 
availing himself of a defence, which he 
might otherwise establish; may most easily 
introduce his own evidence; may not be 
embarrassed by making too many or too few 
persons parties to the suit; may try it in 
the county most convenient to himself; may 
demand bail where it is for the plaintiff’s 
interest; may obtain a judgment with the 
least expense and delay ; may entitle him¬ 
self to costs ; and may demand bail in error. 
1 Chit. PI. 207 to 214. 

2 . It may be laid down as a general 
rule, that when a statute prescribes a new 
remedy, the plaintiff has his election either 
to adopt such remedy, or proceed at com¬ 
mon law. Such statutory remedy is cumu¬ 
lative, unless the statute expressly, or by 
necessary implication, takes away the com¬ 
mon law remedy. 1 S. & R. 32 : 6 S. & 
R. 20 ; 5 John. 175; 10 John. 389; 16 
John. 220; 1 Call, 243; 2 Greenl. 404; 
5 Greenl. 38 ; 6 Harr. k John. 383; 4 
Halst. 384; 3 Chit. Pr. 130. 

Election of a devise or leoacv. It 
is an admitted principle, that a person shall 
not be permitted to claim under any instru¬ 
ment, whether it be a deed or a will, with¬ 
out giving full effect to it in every respect, 
so far as such person is concerned. When 
a testator, therefore, gives what belongs to 
another and not to him, and gives to the 
owner some estate of his own ; this gift is 
under an implied condition, either that he 
shall part with his own estate, or not take 
the bounty. 9 Yes. 515; 10 Yes. 609; 
13 Yes. 220 ; 2 Yes. 697 ; 1 Suppl. to Yes 
jr. 222 ; Id. 55 ; Id. 340. If, for example, 
a testator undertakes to dispose of an estate 
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belonging to B, and devise to B other lands, 
or bequeath to him a legacy by the same 
will, B will not be permitted to keep his 
own estate, and enjoy at the same time the 
benefit of the devise or bequest made in his 
favor, but must elect whether he will part 
with his own estate, and accept the provi¬ 
sions in the will, or continue in possession 
of the former and reject the latter. See 
2 Vcrn. 581 ; Forr. 176; 1 Swanst. 436, 
447 : 1 Bro. C. C. 480 ; 2 Itawle, 168 : 17 
S. & 11. 16; 2 Gill, R. 182, 201; 1 Dev. 
Eq. R. 283 ; 3 Dcsans. 346 ; 6 John. Ch. 
R. 33 ; Riley, Ch. R. 205 ; 1 Whart. 490 ; 
5 Dana, 345 ; White’s L. C. in Eq. *233. 

2. The foundation of the equitable doc¬ 
trine of election, is the intention, explicit or 
presumed, of the author of the instrument to 
which it is applied, and such is the import of 
the expression by which it is described as 
proceeding, sometimes on a tacit, implied, or 
constructive condition, sometimes on equity. 
See Cas. temp. Talb. 183 : 2 Vcrn. 582 ; 2 
Ves. 14; 1 Eden, R. 536; 1 Ves. 306. 
See, generally, 1 Swan. 380 to 408, 414, 
425, 432, several very full notes. 

3. As to what acts of acceptance or ac¬ 
quiescence will constitute an implied elec¬ 
tion, see 1 Swan. R. 381, n. a; and the 
cases there cited. 

ELECTOR, government. One who has 
the right to make choice of public officers; 
one who has a right to vote. 

2 . The* qualifications of electors are 
generally the same as those required in the 
person to be elected ; to this, however, there 
is one exception ; a naturalized citizen may 
be an elector of president of the United 
States, although he could not constitution¬ 
ally be elected to that office. 

ELECTORS OF PRESIDENT. Per¬ 
sons elected by the people, whose sole duty 
is to elect a president and vice-president of 
the U. S. 

2. The Constitution provides, Am. qrt. 
12 , that u the eleetort shall meet in their 
respective states, and vote by ballot for 
president and vice-president, one of whom 
at least shall not be an inhabitant of the 
same state with themselves; they shall 
name in their ballots the person voted for 
as president, and in distinct ballots the per¬ 
son voted for a 9 vice-president; and they 
shall make distinct lists of all persons voted 
for as president, and of all persons voted for 
as vice-president, and of the number of votes 
for each; wdiich list they shall sign and 
certify, and transmit, sealed, to the seat of 


the government of the United States, dL 
rectcd to the president of the senate ; the 
president of the senate shall, in the presence 
of the senate and the house of representa¬ 
tives, open all the certificates, and the votes 
shall then be counted ; the person having 
the greatest number of votes for president, 
shall be the president, if such number be 
the majority of the whole number of electors 
appointed ; and if no person have such ma¬ 
jority, then from the persons having the 
highest numbers, not exceeding three, on 
the list of those voted for as president, the 
house of representatives shall choose imme¬ 
diately, by ballot, the president. But in 
choosing the president, the votes shall be 
taken by states, the representation from 
each state having one vote; a quorum, for 
this purpose, shall consist of a member or 
members from two-thirds of the states, and 
a majority of all the states shall be neces¬ 
sary to a choice. And if the house of re¬ 
presentatives shall not choose a president 
whenever the right of choice shall devolve 
upon them, before the fourth day of March 
next following, then the vico-presidcnt shall 
act as president, as in the case of the death 
or other constitutional disability of the 
president. 

3.— 2 . “ The person having the greatest 
number of votes as vice-president shall be 
vice-president, if such number be a majority 
of the whole number of electors appointed; 
and if no person have a majority, then from 
the two highest numbers on the list, the 
senate shall choose the vice-president: a 
quorum for the purpose shall consist of two- 
thirds of the whole number of senators, and 
a majority of the whole number shall be 
necessary to a choice. But no person con¬ 
stitutionally ineligible to the office of presi¬ 
dent, shall be eligible to that of vice-presi¬ 
dent of the United States.” Vide 3 Story, 
Const. § 1448 to 1470. 

ELEEMOSYNARY. Charitable; alms¬ 
giving. 

2. Eleemosynary corporation* are col¬ 
leges, schools, and hospitals. 1 Wood. 
Lect. 474 ; Skinn. 447 ; 1 Lord Raym. 5 ; 
2 T. R. 346. * 

ELEGIT, Eng. practice , remedies. A 
writ of execution directed to the sheriff, 
commanding him to make delivery of a 
moiety of the party’s land, and all his 
goods, beasts of the plough only excepted. 

2. The sheriff, on the receipt of the 
writ, holds an inquest to ascertain the value 
of the lands and goods he has seized, and 
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then (hoy are delivered to the plaintiff, who 
retains them until the whole debt and da¬ 
mages have been paid and satisfied ; during 
that term he is called tenant by clegit. Co. 1 
Litt. ‘280. Vide Pow. Mortg. Index, h. t.; 
Wats. Slier. 206. As to the law of the 
several states on the subject of seizing land 
and extending it, see l Hill. Ab. 555—6. \ 

ELIGIBILITY. Capacity to be elected.; 

2. Citizens are in general eligible to all 

offices ; the exceptions arise from the want 
of those qualifications which the constitu¬ 
tion requires ; these are such as regard his 
person, his property, or relations to the 
state. j 

3. —I. In general, no person is eligible 
to any office, until he has attained the full 
age of twenty-one years; no one can be 
elected a senator of the United States, who 
shall not have attaiued the age of thirty 
years, been a citizen of the United States 
nine years, and who shall not be an inha¬ 
bitant of the state for which he shall be 
chosen. Const, art. 1, s. 3. No person, 
except a natural born citizen, or a citizen 
of the United States at the time of the 
adoption of this constitution, is eligible to 
the office of president, and no person shall 
be eligible to that office, who shall not have 
attained the age of thirty-five years, and 
been fourteen years a resident within the 
Lnitcd States. Const, art. ^ s. 1 . 

4. —2. A citizen may be ineligible in 
consequence of his relations to the state ; 
for example, holding an office incompatible 
with the office sought. Vide Ineligibility . 
Because he has not paid the taxes the law , 
Requires; because he has not resided a suf¬ 
ficient length of time in the state. 

5. —3. He may be ineligible for want of 
certain property qualifications required by 
some law. 

ELISORS, practice. Two persons ap¬ 
pointed by the court to return a jury, when 
the sheriff and the coroner have been chal¬ 
lenged as incompetent: in this case the 
elisors return the writ of venire directed to 
them, with a panel of the juror’s names, 
and their return is final, no challenge being 
allowed to their array. 3 Bl. Com. 355 ; 3 
Cowen, 296 ; 1 Cowen, 32. j 

ELL. A measure of length. In old 
English the word signifies arm , which sense 
it still retains in the word elbow. Nature 
has no standard of measure. The cubit, j 
the ell, the span, palm, hand, finger, (being 
taken from the individual who uses them,) 
varies. So of the foot, pace, mile, or mille 


passuum. See Report on Weights and 
Measures, by the Secretary of State of tie 
United States, Feb. 22, 1821; Fathom . 

KLOIGNE, practice. This word signifies, 
literally, to remove to a distance; to re¬ 
move afar off. It is used as a return to a 
writ of replevin, when the chattels have 
been removed out of the way of the sheriff. 
Vide Elongata. 

ELON GAT A, practice. The return made 
by the sheriff to a writ of replevin, when 
the goods have been removed to places 
unknown to him. See, for the form of this 
return, Wats. Slier. Appx. c. 18, s. 3, p. 
454; 3 Bl. Com. 148. 

2 . On this return the plaintiff is enti¬ 
tled to a capias in withernam. Vide Wither - 
nam, and Wats. Slier. 300, 301. The word 
eloigni , (q. v.) is sometimes used as syno¬ 
nymous with elongata. 

ELOPEMENT. This term is used to de¬ 
note the departure of a married woman from 
her husband, and dwelling with an adulterer. 

2. While the wife resides with her hus¬ 
band, and cohabits with him, however ex¬ 
ceptionable her conduct may be, yet he is 
bound to provide her with necessaries, and 
to pay for them ; but when she elopes, the 
husband is no longer liable for her alimony, 
and is not bound to pay debts of her con¬ 
tracting, when the separation is notorious ; 
and whoever gives her credit under these 
circumstances, does so at his peril. Chit. 
Contr. 49 ; 4 Esp. R. 42; 3 Pick. R. 289; 
1 Str. R. 647, 706 ; 6 T. R. 603; 11 John. 
R. 281; 12 John. R. 293; Bull. N. P. 135 ; 
Stark. Ev. part 4, p. 699. 

ELOQUENCE OR ORATORY. The 
act or art of speaking well upon any subject 
with a view to persuade. It comprehends 
a good elocution, correct and appropriate 
expressions uttered with fluency, animation 
and suitable action. The principal rules of 
the art, which must be sought for in other 
works, are summarily expressed in the fol¬ 
lowing lines: 

c * Be brief, be pointed ; let your matter stand 
Lucid in order, solid, and at band ; 

Spend not your words on trifles, but condense; 
Strike with the mass of thoughts, not drops of 
sense; 

Press to the close with vigor once begun, 

And leave, (how hard the task!) leave off when 
done; 

Who draws a labor’d length of reasoning out, 

Put straws in lines for winds to whirl about; 

Who draws a tedious tale of learning o’er. 

Counts but the sands on ocean’s boundless shores 
Victory in law is gain’d a9 battles fought, 

Not by the numbers, but the forces brought; 
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What boots success in skirmishes or in fray, 

If rout ami ruin following close the day? 

What worth a hundred posts maintain’d with skill, 
If these all held, the foe is victor still? 

He who would win his cause, with power must 
frame 

Points of support, and look with steady aim: 
Attack the weak, defend the strong with art, 
Strike but few blows, but strike them to the heart; 
All scatter’d fires but end in smoke and noise, 

The scorn of men, the idle play of boys. 

Keep, then, this first great precept ever near, 

Short be your speech, your matter strong and clear, 
Earnest your manner, warm and rich your style, 
Severe in taste, yet full of grace the while; 

So may you reach the loftiest heights of fame, 

And leave, when life is past, a deathless name.” 

ELSEWHERE. In another place. 

2. Where one devises all his land in A, 
B and C, three distinct towns, and elsewhere , 
and had lands of much greater value than 
those in A, B and C, in another county, the 
lands in the other county were decreed to pass 
by the word elsewhere : and by Lord Chan¬ 
cellor King, assisted by Raymond, Oh. J., 
and other judges, the word elsewhere, was 
adjudged to be the same as if the testator 
had said he devised all his lands in the 
three towns particularly mentioned, or in 
any other place whatever. 3 P. Wins. 56. 
See also Prec. Chan. 202; 2 Vern. 4G1; 
2 Vern. 560; B Atk. 492; Cowp. B60; 
Id. 808; 2 Barr. 912 ; 5 Bro. P. C. 496; 

3. C. 1 East, 456 ; 1 Vern. 4 n. 

3. —2. As to the effect of the word else¬ 
where, in the ease of lands not purchased 
at the time of making the will, see 3 Atk. 
254 ; 2 Vent. 351. Vide JJlibi. 

EMANCIPATION. An act by which a 
person, who was once in the power of an¬ 
other, is rendered free. By the laws of 
Louisiana, minors may be emancipated. 
Emancipation is express or implied. 

2. Express emancipation. The minor 
may be emancipated by his father, or, if he 
has no father, by his mother, under certain 
restrictions. This emancipation takes place 
by the declaration, to that effect, of the 
father or mother, before a notary public, 
in the presence of two witnesses. The 
orphan minor may, likewise, be emanci¬ 
pated by the judge, but not before he has 
arrived at the full age of eighteen years, 
if the family meeting, called to that effect, 
be of opinion that he is able to administer 
his property. The minor nmy be emanci¬ 
pated against the will of his father and 
mother, when they ill treat him excessively, 
refuse him support, or give him corrupt 
example. 


3. The marriage of the minor is an im 
plied emancipation. 

4. The minor who is emancipated has 
the full administration of his estate, and 
may pass all acts which may be confined to 
such administration ; grant leases, receive 
his revenues and moneys which may be due 
him, and give receipts for the same. lie 
cannot bind himself legally, by promise or 
obligation,for any sum exceeding the amount 
of one year of his revenue. When he is en¬ 
gaged in trade, he is considered as having 
arrived to the age of majority, for all acts 
which have any relation to such trade. 

5. The emancipation, whatever be the 
manner in which it may have been eifcctcd, 
may be revoked, whenever the minor con¬ 
tracts engagements which exceed the limits 
prescribed by law. 

6 . By the English law, filial emancipa¬ 
tion is recognized, chiefly, in relation to the 
parochial settlement of paupers. See 3 T. 
R. 355 ; 6 T. R. 247 ; 8 T. R. 479 ; 2 East, 
276; 10 East, 88 : 11 Venn. R. 258, 477. 
See Manvmission. 

See Coop. Justin. 441, 480 : 2 Dali. Rep. 
57, 58 ; Civil Code of Louisiana, B. 1, tit. 8 , 
c. 3 ; Code Civ. B. 1, tit. 10, c. 2 ; Diet, 
de Droit, par Ferriere; Diet, de Jurisp. art. 
Emancipation. 

EMBARGO, maritime law . A proclama¬ 
tion, or order of state, usually issued in time 
of war, or threatened hostilities, prohibiting 
the departure of ships or goods from some, 
or all the ports of such state, uutil further 
order. 2 Wheat. 148. 

2 . The detention of ships by an em¬ 
bargo is such an injury to the owner as to 
entitle him to recover on a policy of insu¬ 
rance against “ arrests or detainments.” 
And whether the embargo be legally or 
illegally laid, the injury to the owner is the 
same; and the insurer is equally liable for 
the loss occasioned by it. Marsh. Ins. B. 
1, c. 12, s. 5; 1 Kent, Com. GO; 1 Bell’s 
Com. 517, 5th ed. 

3. An embargo detaining a vessel at the 
port of departure, or in the course of the 
voyage, does not, of itself, work a dissolu¬ 
tion of a charter party, or the contract 
with the seamen. It is only a temporary 
restraint imposed by authority for legiti¬ 
mate political purposes, which suspends, for 
a time, the performance of such contracts, 
and leaves tlie rights of parties untouched, 
1 Bell’s Com. 517 ; 8 T. R. 259 ; 5 Johns. 
R. 308 ; 7 Mass. R. 325, 3 B. & P. 
405—434; 4 East, R. 546—5C6. 
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EMBEZZLEMENT, crim. law . The 
fraudulently removing and secreting of per¬ 
sonal property, with which the party has 
been entrusted, for the purpose of applying 
it to his own use. 

2. The Act of April 30, 1790, s. 16, 
1 Story, L. U. S. SO, provides, that if any 
person, within any of the places under the 
sole and exclusive jurisdiction of the United 
States, or upon the high seas, shall take 
and carry away, with an intent to steal or 
purloin, the personal goods of another ; or 
if any person or persons, having, at any 
time hereafter, the charge or custody of 
anv arms, ordnance, munition, shot, powder, 
or habiliments of war, belonging to the 
United States^or of any victuals provided 
for the victualling of any soldiers, gunners, 
marines, or pioneers, shall, for any lucre or 
gain, or wittingly, advisedly, and of pur¬ 
pose to hinder or impede the service of the 
United States, embezzle, purloin, or con¬ 
vey away, any of the said arms, ordnance, 
munition, shot or powder, habiliments of 
war, or victuals, that then, and in every of 
the cases aforesaid, the persons so offending, 
their counsellors, aiders and abettors, (know¬ 
ing of, and privy to the offences aforesaid,) 
shall, on conviction, be fined, not exceeding 
the fourfold value of the property so stolen, 
embezzled or purloined ; the one moiety to 
be paid to the owner of the goods, or the 
United States, as the case may be, and the 
other moiety to the informer and prosecutor, 
and be publicly whipped, not exceeding 
thirty-nine stripes. 

3. The Act of April 20, 1818, 3 Story, 
1715, directs that wines and distilled spirits 
shall, in certain cases, be deposited in the 
public warehouses of the United States, and 
then it is enacted, s. 5, that if any wines, 
or other spirits, deposited under the pro¬ 
visions of this act, shall be embezzled, or 
fraudulently hid or removed, from any store 
or place wherein they shall have been de¬ 
posited, they shall be forfeited, and the 
person or persons so embezzling, hiding, or 
removing the same, or aiding or assisting 
therein, shall be liable to the same pains 
and penalties as if such wines or spirits 
had been fraudulently unshipped or landed 
without payment of duty. 

4. By the 21st section of the act to 
reduce into one the several acts estab¬ 
lishing and regulating the post-office, passed 
March 3, 1825, 3 Story, 1991, the offence 
of embezzling letters is punished with fine 
and imprisonment. Vide Letter. 

Vol. I.—Ff 


5. The act more effectually to provide 
for the punishment of certain crimes against 
the United States, and for other purposes, 
passed March 3,1825, s. 24, 3 Story, 2006, 
enacts, that if any of the gold or silver 
coins which shall be struck or coined at the 
mint of the United States, shall be debased, 
or made worse, as to tl;e proportion of fine 
gold or fine silver therein contained, or 
shall be of less weight or value than the 
same ought to be, pursuant to the several 
acts relative thereto, through the defaull 
or with the connivance of any of the officers 
or persons who shall be employed at the 
said mint, for the purpose of profit or gain, 
or otherwise, with a fraudulent intent; and 
if any of the said officers or persons shall 
embezzle any of the metals which shall, at 
any time, be committed to their charge for 
the purpose of being coined ; or any of the 
coins which shall be struck or coined, at 
the said mint; every such officer, or person 
who shall commit any, or cither, of the said 
offences, shall be deemed guilty of felony, 
and shall be sentenced to imprisonment and 
hard labor for a term not less than one 
year, nor more than ten years, and shall be 
fined in a sum not exceeding ten thousand 
dollars. 

6 . When an embezzlement of a part of 
the cargo takes place on board of a ship, 
either from the fault, fraud, connivance or 
negligence of any of the crew, they are 
bound to contribute to the reparation of the 
loss, in proportion to their wages. When 
the embezzlement is fixed on any individual, 
he is solely responsible ; when it is made 
by the crew, or some of the crew, but the 
particular offender is unknown, and from 
the circumstances of the case, strong pre¬ 
sumptions of guilt apply to the whole crew, 
all must contribute. The presumption of 
innocence is always in favor of the crew, 
and the guilt of the parties must be estab¬ 
lished, beyond all reasonable doubt, before 
they can be required to contribute. 1 
Mason’s R. 104; 4 B. & P. 347 ; 3 Johns. 
Rep. 17; 1 Marsh. Ins. 241 ; Dane’s Ab. 
Index, h. t.; Wesk. Ins. 194; 3 Kent, Com. 
151; Hardin, 529. 

EMBLEMENTS, rights . By this term 
is understood the crops growing upon the 
land. By crops is here meant the products 
of the earth which grow yearly and are 
raised by annual expense and labor, or 
6i great manurance and industry,” such as 
grain ; but not fruits which grow on trees 
which arc not to be planted yearly, or grass. 


466 


EMI 


EMM 


and the like, though they are annual. Co. 
Litt. 55, b; Com. Dig. Biens, G; Ham. 
Part. 1 S3, 184. 

2. It is a general rule, that when the 
estate is terminated by the act of God in any 
other way than by the death of the tenant 
for life, or by act of the law, the tenant is 
entitled to the emblements ; and when he 
dies before harvest time, his executors shall 
have the emblements, as a return for the 
labor and expense of the deceased in tilling 
the ground. 9 Johns. R. 112: 1 Chit. P. 
91; 8 Vin. Ab. 364 ; Woodf. L. & T. 237 ; 
Toll. Ex. book 2, c. 4 ; Bac. Ab. Execu¬ 
tors, II 3; Co. Litt. 55 ; Com. Dig. Biens, 
G ; Dane’s Ab. Index, h. t.; 1 Penna. R. 
471 ; 3 Penna. 496; Ang. Wat. Co. 1 ; 
Bouv. Inst. Index, h. t. 

EMBRACEOR, criminal law . He who, 
when a matter is on trial between party and 
party, comes to the bar with one of the 
parties, and having received some reward 
so to do, speaks in the case or privily labors 
the jury, or stands there to survey or over¬ 
look them, thereby to put them in fear and 
doubt of the matter. *But persons learned 
in the law may speak in a case for their 
clients. Co. Litt. 369; Terms de la Ley 7 . 
A person who is guilty of embracery, (q. v.) 

EMBRACERY, crim . law . An attempt 
to corrupt or influence a jury, or any way 
incline them to be more favorable to the 
one side than to the other, by money, pro¬ 
mises, threats, or persuasions ; whether the 
juror on whom such attempt is made give 
any verdict or not, or whether the verdict 
be true or false. Hawk. 259 ; Bac. Ab. 
Juries, M 3 ; Co. Litt. 157, b, 369, a : Hob. 
294 ; Dy. 84, a, pi. 19; Noy, 102 ; 1 Str. 
648; 11 Mod. Ill, 118;‘Com. 601; 5 
Cowen, 503. 

EMENDALS, Eng, law. This ancient 
word is said to be used in the accounts of 
the inner temple, where so much in ernen- 
dals at the foot of an account signifies so 
much in bank, in stock, for the supply of 
emergencies. Cunn. Law Diet. 

1 EMIGRANT. One who quits his coun¬ 
try for any lawful reason, with a design to 
settle elsewhere, and who takes his family 
and property, if he has any, with him. 
Yatt. b. 1, c. 19, § 224. 

EMIGRATION. The act of removing 
from one place to another. It is sometimes 
used in the same sense as expatriation, (q. 
v.) but there is some difference in the sig¬ 
nification. Expatriation is the act of aban¬ 
doning one’s country, while emigration is. 


perhaps not strictly, applied to the act of 
removing from one part of the country to 
another. Vide 2 Kent, Com. 36. 

EMINENCE. A title of honor given 

to onrniriJi K 

EMINENT DOMAIN. The right which 
the people or government retain over the 
estates of individuals, to resume the same 
for public use. 

2. It belongs to the legislature to de¬ 
cide what improvements are of sufficient 
importance to justify the exercise of the 
right of eminent domain. Sec 2 Ilill. Ab. 
568 ; 1 U. S. Dig. 560; 1 Am. Eq. Dig. 
312 ; 3 Toull. n. 30, p. 23 ; Ersk. Inst. B. 
2, tit. 1, s. 2; Grotius, h. t. See Do¬ 
minium. 

EMISSAR Y. One who is sent from one 
power or government into another nation 
for the purpose of spreading false rumors 
and to cause alarm. He differs from a spy. 

(q- v.) 

EMISSION, med. jur. The act by 
which any matter whatever is thrown from 
the body ; thus it is usual to say, emission 
of urine, emission of semen, &c. 

2. In cases of rape, when the fact of 
penetration is proved, it may be left to the 
jury whether emission did or did not take 
place. Proof of emission would perhaps 
be held to be evidence of penetration. Ad¬ 
dis. R. 143 ; 2 So. Car. Const. R. 351; 2 
Chitty, Crim. Law, 810; 1 Beck’s Med. 
Jur. 140; 1 Russ. C. & M. 560 : 1 East., 
P. C. 437. 

TO EMIT. To put out; to send forth. 

2. The tenth section of the first article 
of the constitution, contains various pro¬ 
hibitions, among which is the following: No 
state shall emit bills of credit. To emit 
bills of credit is to issue paper intended to 
circulate through the community for its or¬ 
dinary purposes, as money', which paper ia 
redeemable at a future day* 4 Pet. R. 
410, 432 ; Story on Const. § 1358. Vide 
Bills of credit . 

EMMENAGOGUES, med. jur. The 
name of a class of medicines which are be¬ 
lieved to have the power of favoring the 
discharge of the menses. These are black 
hellebo?'e, savine , (vide Juncpcrius Sabina ,) 
madder , mercury , polygala , senega , and pen¬ 
nyroyal They are sometimes used for the 
criminal purpose of producing abortion, 
(q. v.) They always endanger the life of 
the woman. 1 Beck’s Medical Jur. 316; 
Dungl. Med. Diet. h. t.; Parr’s Med. Diet, 
h. t.; 3 Paris and Fonbl. Med. Jur. 88. 



EMP 


ENC 


467 


EMOLUMENT. The lawful gain or 
profit which arises from an office. 

EMPALEMKNT. A punishment in 
which a sharp polo was forced up the fun¬ 
dament. Knew. Loud. h. t. 

TO EMPANEL, practice . To make a 
list or roll, by the sheriff or other author¬ 
ized officer, of the names of jurors who are 
summoned to appear for the performance 
of such service as jurors are required to 
perform. 

EMPEROR, an officer. This word is 
synonymous with the Latin imperator; they 
are both derived from the verb imperare . 
Literally, it signifies he who commands . 

2. Under the Roman republic, the title 
emperor was the generic name given to the 
commanders-in-chief in the armies. But 
even then the application of the word was 
restrained to the successful commander, who 
was declared emperor by the acclamations 
of the army, and was afterwards honored 
with the title by a decree of the senate. 

3. It is now used to designate some 
sovereign prince who bears this title. Ayl. 
Pand. tit. 23. 

EMPHYTEOSIS, civil law . The name 
of a contract by which the owner of an un¬ 
cultivated piece of land granted it to an¬ 
other either in perpetuity, or for a long 
time, on condition that he should improve 
it, by building, planting or cultivating it, 
and should pay for it an annual rent; with a 
right to the grantee to alienate it, or trans¬ 
mit it by descent to his heirs, and under a 
condition that the grantor should never re¬ 
-enter as long as the rent should be paid to 
him by the grantee or his assigns. Inst. 3, 
25, 3: 18 Toull. n. 144. 

2. This has a striking resemblance to a 
ground-rent. (q. v.) See Nouveau Denis- 
art, mot Emphyteose; Merl. R6per. mot 
Empbyteose ; Faber, De jure emphyt. De- 
finit. 36; Code, 4, 66, 1. 

EMPIRE. This word signifies, first, 
authority or command ; it is the power to 
command or govern those actions of men 
which would otherwise be free; secondly, 
the country under the government of an 
emperor ; but sometimes it is used to desig¬ 
nate a country subject to kingly power, as 
the British empire. Wolff, Inst. § 833. 

EMPLOYED. 0 ne who is in the ser¬ 
vice of another. Such a person is entitled to 
rights and liable to perform certain duties. 

2. He is entitled to a just compensation 
for his services; when there has been a 
Special contract, to what has been agreed 


upon ; when not, to such just recompense 
as he deserves. 

3. He is bound to perform the services 
for which he lias engaged himself; and for 
a violation of his engagement he may be 
sued, but he is not liable to corporal cor¬ 
rection. An exception to this rule may be 
mentioned ; on the ground of necessity, a 
sailor may be punished by reasonable cor¬ 
rection, when it is necessary for the safety 
of the vessel, and to maintain discipline. 
1 Bouv. Inst. n. 1001 ; 2 Id. n. 2296. 

EMPLOYEE. One who is authorized 
to act for another; a mandatory. 

EMPLOYMENT. An employment is 
au office; as, the secretary of the treasury 
has a laborious and responsible employ¬ 
ment; an agency, as, the employment of an 
auctioneer; it signifies also the act by which 
one is engaged to do something. 2 Mart. 
N. S. 672; 2 Ilarr. Cond. Lo. R. 778. 

2. The cmplojmient of a printei to 
publish the laws of the United States, is 
not an office. 17 S. & R. 219, 223. See 
Appointment . 

EMPLOYER. One who has engaged 
or hired the services of another. lie is 
entitled to rights and bound to perform 
duties. 

2. —1. His rights are, to be served ac¬ 
cording to the terms of the contract. 2. He 
has a right against third persons for an in¬ 
jury to the person employed, or for harbor¬ 
ing him, so as to deprive the employer of 
his services. 2 Bouv. Inst. n. 2295. 

3. His duties are to pay the workman 
the compensation agreed upon, or if there 
be no special agreement, such just recom¬ 
pense as he deserves. Yide Hire; Hirer . 

EMPTION. The act of buying. 

EMPTOR. A buyer ; a purchaser. 

EN DEMEURE. In default. This 
term is used in Louisiana. 3 N. S. 574 
See Mora y in. 

ENABLING POWERS. A term used 
in equity. When the donor of a power, 
who is the owner of the estate, confers upon 
persons not seised of the fee, the right of 
creating interests to take effect out of it, 
which could not be done by the donee of 
the power, unless by such authority; this 
is called an enabling power . 2 Bouv. Inst, 

n. 1928. 

TO ENACT. To establish bylaw; to 
perform or effect; to decree. The usual 
formula in making laws i By Be it enacted • 

ENCEINTE, med . jur. A French word^ 
which signifies pregnant. 
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2. When a woman is pregnant, and is 
convicted of a capital crime, she cannot 
lawfully be punished till after her delivery. 

3. In the English law, where a widow is 
suspected to feign herself with child, in or¬ 
der to produce a supposititious heir to the 
estate, the presumptive heir may have a 
writ de venire inspiciendo , to examine 
whether she be with child or not. Cro. 
Eliz. 566 ; 4 13ro. C. C. 90. As to the 
signs of pregnancy, see 1 Beck’s Med. Jur. 
If)7. See, generally, 4 Bh Com. 394 ; 2 
P. Wins. 591; 1 Cox, C. C. 297; and 
Pregnancy; Privemcnt enceinte . 

ENCLOSURE. An artificial fence put 
around one’s estate. Vide Close . 

ENCROACHMENT. An unlawful gain¬ 
ing upon the right or possession of another ; 
as, when a man sets his fence beyond his 
line ; in this case the proper remedy for the 
party injured is an action of ejectment, or 
an action of trespass. 

ENCUMBRANCE. A burden or charge 
upon an estate or property, so that it can¬ 
not be disposed of without being subject to 
it. A mortgage, a lien for taxes, are ex¬ 
amples of encumbrances. 

2. These do not affect the possession of 
the grantee, and may be removed or extin¬ 
guished by a definite pecuniary value. See 
2 Greenl. 11. 22; 5 Greenl. R. 94. 

3. There are encumbrances of another 

kind which cannot be so removed, such as 
easements ; for example, a highway, or a 
preexisting right to take water from the 
land. Strictly speaking, however, these 
are not encumbrances, but appurtenauccs 
to estates in other lands, or in the language 
of the civil law, servitudes, (q. v.) 5 Conn. 

R. 497; 10 Conn. R. 422 ; 15 John. R. 
483 ; and see 8 Pick. R. 349 ; 2 Wheat. 
R. 45. See 15 Verm. R. 683; 1 Mete. 
480; 9 Mete. 462 ; 1 App. R. 313 ; 4 Ala. 
21 ; 4 Humph. 99; 18 Pick. 403; 1 Ala. 
645 ; 22 Pick. 447; 11 Gill & John. 472. 

ENDEAVOR, criffl. law* An attempt, 
(q, v.) Vide Revolt, 

ENDORSEMENT. Vide Indorsement, 

ENDOWMENT. The bestowing or as¬ 
suring of a dower to a woman. It is some¬ 
times used metaphorically for the setting a 
provision for a charitable institution, as the 
endowment of a hospital. 

ENEMY, mtemational law. By this 
term is understood the whole body of a 
nation at war with another. It also signi¬ 
fies a citizen or subject of such a nation, as 
when we say an alien enemy. In a still 


more extended sense, the word includes any 
of the subjects or citizens of a state in 
amity with the United States, who have 
commenced, or have made preparations for 
commencing hostilities against the United 
States;' and also the citizens or subjects of 
a state in amity with the United States, 
who arc in the service of a state at war 
with them. Salk. 635; Bac. Ab. Trea¬ 
son, G. 

2. An enemy cannot, as a general rule, 
enter into any contract which can be en¬ 
forced in the courts of law ; but the rule is 
not without exceptions; as, for example, 
when a state permits expressly its own citi¬ 
zens to trade with the enemy ; and perhaps 
a contract for necessaries, or for money to 
enable the individual to get home, might be 
enforced. 7 Pet. R. 586. 

3. An alien enemy cannot, in general, 
sue during the war, a citizen of the United 
States, either in the courts of the United 
States, or those of the several states. 1 
Kent, Com. 68 ; 15 John. R. 57; S. C. 16 
John. R. 438. Vide Marsh. Ins. c. 2, s. 
1 ; Park. Ins. Index, h. t.; Wcsk. Ins. 197 ; 
Phil. Ins. Index, h. t.; Chit. Comm. Law, 
Index, h. t.; Chit. Law of Nations, Index, 
h. t. 

4. By the term enemy is also under¬ 
stood, a person who is desirous of doing 
injury to another. The Latins had two 
terms to signify these two classes of per¬ 
sons ; the first, or the public enemy, they 
called hostisy and the latter, or the private 
enemy, inimicus. 

TO ENFEOFF. To make a gift of any 
corporeal hereditaments to another. Vide 
Feoffment, 

TO ENFRANCHISE. To make free ;. 
to incorporate a man in a society or body 
politic. Cunn. L. D. h. t. Vide Disfran¬ 
chise, 

ENGAGEMENT. This word is fre¬ 
quently used in the French law to signify 
not only a contract, but the obligations 
arising from a quasi contract. The terms 
obligations (q. v.) and engagements , are said 
to be synonymous; 17 Toull. n. 1; but the 
Code seeius specially to apply the term en¬ 
gagement to those obligations which the 
law imposes on a man without the interven¬ 
tion of any contract, cither on the part of 
the obligor or the obligee. Art. 1370. 

ENGLESHIRE. A law was made by 
Canutus, for the preservation of his Danes, 
that when a man was killed, the hundred or 
town should be liable to be amerced, unless 
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it could be proved that the person killed 
was an English man. This proof was called 
Engleshire . It consisted, generally, of the 
testimony of two males on the part of the 
father of him that had been killed, and two 
females ou the part of his mother. Hal. 
Hist. P. C. 447 ; 4 131. Coin. 195; Spelinan, 
Gloss. See Francigcna. 

TO ENGROSS, practice , conveyancing . 
To copy the rude draught of an instrument 
in a fair and larsie hand. See 3 Bouv. Inst. 

O 

n. *24-1, note. 

ENGROSSER. One who purchases 
large quantities of any commodities in order 
to have the command of the market, and to 
sell them again at high prices. 

TO ENJOIN. To command; to re¬ 
quire ; as, private individuals are not only 
permitted, but enjoined by law to arrest an 
offender when present at the time a felony 
is committed or dangerous wound given, on 
pain of fine and imprisonment if the wrong 
doer escape through their negligence. 1 
Hale, 587 \ 1 East, P. C. 298, 304 ; Hawk. 
B. 2, c. 12, s. 13 ; R. & M. C. C. 93. 

2. In a more technical sense, to enjoin, 
is to command or order a defendant in equity 
to do or not to do a particular thing by writ 
of injunction. Vide Injunction . 

TO ENLARGE. To extend ; as, to en¬ 
large a rule to plead, is to extend the time 
during which a defendant may plead. To 
enlarge, means also to set at liberty; as, 
the prisoner was enlarged on giving bail. 

ENLARGING. Extending or making 
more comprehensive; as, an enlarging sta¬ 
tute, which is one extending the common 
Haw. 

ENITIA PARS. The part of the eldest. 
Co. Litt. 166; Bac. Ab. Coparceners, C. 

2. When partition is voluntarily made 
among coparceners in England, the eldest 
has the first choice, or primer election , (q. v.) 
and the part which she takes is called enitia 
pars. This right is purely personal, and 
descends; it is also said that even her as¬ 
signee shall enjoy it; but this has also been 
doubted. The word enitia is said to be de¬ 
rived from the old French, mne, the eldest. 
Bac. Ab. Coparceners, C; Keilw. 1 a, 49 
a.; 2 And. 21 ; Cro. Eliz. 18. 

EN JO YME NT. .The right which a man 
possesses of receiving all the product of a 
thing for his necessity, his use, or his plea¬ 
sure. 

ENLISTMENT. The act of making a 
contract to serve the government in a sub¬ 
ordinate capacity, either in the army or 


navy. The contract so made, is also called 
an enlistment. See, as to the power of in¬ 
fants to enlist, 4 Binn. 487 ; 5 Binn. 423; 
6 Binn. 255 ; 1 S. & R. 87 ; 11 S. & R. 93. 

ENORMIA. Wrongful acts. Sc a Alia 
Enormia. 

TO ENROLL. To register; to enter on 
the rolls of chancery, or other courts} to 
make a record. 

ENROLLMENT, Eng. law. The re¬ 
gistering or entering in the rolls of chan¬ 
cery, king’s bench, common pleas, or ex¬ 
chequer, or by the clerk of the peace in the 
records of the quarter sessions, of any law¬ 
ful act: as a recognizance, a deed of bar¬ 
gain and sale, and the like. Jacob, L. D. 

TO ENTAIL. To create an estate tail. 
Vide Tail. 

ENTIRE. That which is not divided ; 
that which is whole. 

2. When a contract is entire, it must in 
general be fully performed, before the party 
can claim the compensation which was to 
have been paid to him; for example, when 
a man hires to serve another for one year, 
lie will not be entitled to leave him at any 
time before the end of the year, and claim 
compensation for the time, unless it be done 
by the consent or default of the party hiring. 
6 Verm. R. 35 ; 2 Pick. R. 267 ; 4 Pick. 
R. 103 ; 10 Pick. R. 209 ; 4 McCord’s R. 
26, 246 ; 4 Greenl. R. 454 ; 2 Penna. R. 
454 ; 15 John. R. 224 ; 4 Pick. R. 114 ; 
9 Pick. R. 298 : 19 John. R. 337 ; 4 Mc¬ 
Cord, 249; 6 Harr. & John. 38. See 
Divisible. 

ENTIRETY, or ENTIERTIE. This 
word denotes the whole, in contradistinction 
to moiety, which denotes the half part. A 
husband and wife, when jointly seized of 
land, are seized by entierties and not pur 
mie as joint tenants are. Jacob’s Law Diet.; 
4 Kent, 362 ; 2 Kent, 132 *, Hart v. John¬ 
son, 3 Penna. Law Journ. 350, 357. 

ENTREPOT. A warehouse } a maga 
zine where goods are deposited, and which 
are again to be removed. 

ENTRY, a'iminal law. The unlawful 
breaking into a house, in order to commit a 
crime. In cases of burglary, the least cutry 
with the whole or any part of the body, 
hand, or foot, or w T ith any instrument or 
weapon, introduced for the purpose of com¬ 
mitting a felony, is sufficient to complete 
the offence. 3 Inst. 64. 

Entry, estates , rights. The taking pos¬ 
session of lands by the legal owner. 

2. A person having a right of possession 
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may assert it by a peaceable entry, and being 
in possession may retain it , and plead that 
it is his soil and freehold ; and this will not 
break in upon any rule of law respecting the 
inode of obtaining the possession of lands. 
3 Term Hop. 13. 11. 295. When another 
person has taken possession of lands or tene¬ 
ments, and the owner peaceably makes an 
entry thereon, and declares that he thereby 
takes possession of the same, he shall, by 
this notorious act of ownership, which is 
equal to a feodal investiture, be restored to 
his original right. 3 131. Coni. 174. 

3. A right of entry is not assignable at 
common law. Co. Litt. 214 a. As to the 
law on this subject in the United States, 
vide Buying of titles; 4 Kent, Com. 439 ; 
2 Hill. Ab. c. 33, § 42 to 52 ; also, article 
Reentry; Bac. Ab. Descent, G ; 8 Vin. Ab. 
441. 

4. In another sense, entry signifies the 
going upon another man’s lands or his tene¬ 
ments. An entry in this sense may be 
justifiably made on another’s land or house, 
first, when the law confers an authority ; 
and secondly, when the party has authority 
in fact. 

5. —First, 1. An oflicer may enter the 
close of one against whose person or pro¬ 
perty he is charged with the execution of a 
writ. In a civil case, the officer cannot 
open (even by unlatching) the outer inlet to 
a house, as a door or window opening into 
the street 5 18 Edw. IV., Easter, 19, pi. 4 ; 
Moore, pi. 917, p. 668 ; Cooke’s case, Win. 
Jones, 429 ; although it has been closed for 
the purpose of excluding him. Cowp. 1. 
But in a criminal case, a constable may 
break open an outer door to arrest one with¬ 
in suspected of felony. 13 Edw. IV., 
Easter, 4, p. 9. If the outer door or win¬ 
dow be open, he may enter through it to 
execute a civil writ; Palin. 52 ; 5 Rep. 91; 
and, having entered, he may, in every case, 
if necessary, break open an inner door. 1 
Brownl. 50. 

6 . —2. The lord may enter to distrain, 
and go into the house for that purpose, the 
outer door being open. 5 Rep. 91. 

7. —3. The proprietors of goods or chat¬ 
tels may enter the land of another upon 
which they are placed, and remove them, 
provided they are there without his default; 
as where his tree has blown down into the 
adjoining close by the wind, or his fruit has 
fallen from a branch which overhung it. 20 
Vin. Abr. 418. 

8 . —4. If one man is bound to repair a 


| bridge, he has a right of entry givei him by 
j law for that purpose. Moore, 889. 

9. —5. A creditor has a right to cuter the 
i close of his debtor, to demand the duty 
| owing, though it is not to be rendered there. 

Cro. Eliz. 8 / 6 . 

10 . — 6 . If trees are excepted out of a de- 
; misc, the lessor has the right of entering, to 
! prune or fell them. Cro. Eliz. 17 ; 11 Rep. 

53. 

IE—7. Every traveller has, by law, the 
privilege of entering a common inn, at all 
seasonable times, provided the host has suffi¬ 
cient accommodation, which, if he has not, 
it is for him to declare. 

12 . — 8 . Every man may throw down a 
public nuisance, and a private one may be 
thrown down by the party grieved, and this 
before any prejudice happens, but only from 
the probability that it may happen. 5 Rep. 
102 ; and see 1 Brownl. 212 ; 12 Mod. 510; 
Win. Jones, 221 ; 1 Str. 683. To this end, 
the abator has authority to enter the close 
in which it stands. Sec jYuisance . 

13. —9. An entry may be made on the 
land of another, to exercise or enjoy there¬ 
in an incorporeal right or hereditament to 
which he is entitled. Hamm. N. P. 172. 
See, generally, Bouv. Inst. Index, h. t.; 2 
Greenl. Ev. § 627 ; License . 

Entry, commercial law . The act of set¬ 
ting down the particulars of a sale, or other 
transaction, in a merchant’s or tradesman’s 
account books; such entries arc, in general, 
prima facie evidence of the sale and de¬ 
livery, and of work done ; but unless the 
entry be the original one, it is not evidence. 
Vide Original entry . 

Entry ad communem legem, Eng. law . 
The name of a writ which lies in favor of 
the reversioner, when the tenant for term 
of life, tenant for term of another’s life, 
tenant by the curtesy, or tenant in dower, 
aliens and dies. T. L. 

Entry of goods, commercial law . An 
entry of goods at the custom-house is the 
submitting to the officers appointed by law, 
who have the collection of the customs, 
goods imported into the United States, 
together with a statement or description of 
such goods, and the original invoices of the 
same. 

The act of March 2,1799, s. 36,1 Story, 
L. U. S. 606, and the act of March 1,1823, 

3 Story, L. U. S. 1881, regulate the man¬ 
ner of making entries of goods. 

Entry, writ of. The name of a writ 
issued for the purpose of obtaining posses- 
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eion of land from one who has entered un¬ 
lawfully, and continues in possession. This 
is a mere possessory action, and does not 
decide the right of property. 

2. The writs of entry were commonly 
brought, where the tenant or possessor of 
the laud entered lawfully; that is, without 
fraud or force ; 13 Edw. I. c. 25; although 
sometimes they were founded upon an entry 
made by wrong. The forms of these writs 
are very various, and are adapted to the 
title and estate of the demandant. Booth 
enumerates and particularly discusses twelve 
varieties. l\eal Actions, pp. 175—200. In 
general they contain an averment of the 
mauner in which the defendant entered. 
At the common law these actions could be 
brought only in the degrees , but the Statute 
of Marlbridge, c. 30 ; Rob. Dig. 147, cited 
as c. 29; gave a writ adapted to cases be¬ 
yond the degrees, called a writ of entry in 
the post . Booth, 172, 173. The denomi¬ 
nation of these writs by degrees, is derived 
from the circumstance that estates are 
supposed by the law to pass by degrees 
from one person to another, either by de¬ 
scent or purchase. Similar to this idea, or 
rather corresponding with it, are the grada¬ 
tions of consanguinity, indicated by the very 
common term pedigree . But in reference 
to the writs of entry, the degrees recognized 
were only two, and the writs were quaintly 
termed writs in the per , and writs in the 
per and cui, Examples of these writs are 
given in Booth on R. A. pp. 173,174. The 
writ in the per runs thus: “ Command A, 
that he render unto B, one messuage, &c., 
' into which he has not entry except ( per) by 
C,” &c. The writ in the per and cui con¬ 
tains another gradation in the transmis¬ 
sion of the estate, and read thus : “ Com¬ 
mand A, that he render, &c., one messuage, 
into which he hath not entry but ( per) by C, 
(cui) to whom the aforesaid B demised it 
foj a term of years, now expired,’’ &c. 2 

Institute, 153 ; Co. Litt. b, 239, a. Booth, 
however, makes three degrees, by account¬ 
ing the estate in the per 9 the second degree. 
The difference is not substantial. If the 
estate had passed further, either by descent 
or conveyance, it was said to be out of the 
degrees, and to such cases the writ of entry 
on the statute of Marlbridge, only, was ap¬ 
plicable. 3 Bl. Com. 181, 182 ; Report 
of Com. to Revise Civil’ Code of Penna. 
January 15, 1835, p. 85. Vide Writ of 
entry, 

TO ENURE. To take or have effect j 


or serve to the use, benefit, or advantage 
of a person. The word is often written 
inure, A release to the tenant for life, 
enures to him in reversion ; that is, it has 
the same effect for him as for the tenant for 
life. A discharge of the principal enurc» to 
the benefit of the surety. 

ENVOY, international law . In diplo¬ 
matic language, an envoy is a minister of 
the second rank, on whom his sovereign or 
government has conferred a degree of dig¬ 
nity and respectability, which, without being 
on a level with an ambassador, immediately 
follows, and among ministers, yields the pre¬ 
eminence to him alone. 

2. Envoys are either ordinary or extra¬ 
ordinary ; by custom the latter is held in 
greater consideration. Vattel, liv. 4, c. 
6 , § 72. 

EPILEPSY, med, jur, A disease of the 
brain, which occurs in paroxysms, with un¬ 
certain intervals between them. 

2. These paroxysms are characterized by 
the loss of sensation, and convulsive motions 
of the muscles. When long continued and 
violent, this disease is very apt to end in 
dementia, (q. v.) It gradually destroys the 
memory, and impairs the intellect, and is 
one of the causes of an unsound mind. 8 
Ves. 87. Vide Dig. 50, 16, 123 ; Id. 21, 
14 5. 

EPISCOPACY, eccl, law, A form of 
government by diocesan bishops ; the office 
or condition of a bishop. 

EPISTLES, civil law . The name given 
to a species of rescript. Epistles were the 
answers given by the prince, when magis¬ 
trates submitted to him a question of law. 
Vide Rescripts, 

EQUALITY. Possessing the same rights, 
and being liable to the same duties. See 1 
Toull. No. 170, 193, Int. 

2. Persons are all equal before the law, 
whatever adventitious advantages some may 
possess over others. All persons are pro¬ 
tected by the law, and obedience to it is 
required from all. 

3. Judges in court, while exercising 
their functions, are all upon an equality, it 
being a rule that inter pares non est po- 
testas; a judge cannot, therefore, punish 
another judge of the same court for using 
any expression in court, although the words 
used might have been a contempt in any 
other person. Bac. Ab., Of the court of 
sessions, of justices of the peace. 

4. In contracts the law presumes the 
parties act upon a perfect equality; when, 
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therefore, one party uses any fraud or 
deceit to destroy this equality, the party 
grieved may avoid the contract. In case 
of a grant to two or more persons jointly, 
without designating what each takes, they 
are presumed to take in equal proportions. 
•1 I)ay, 805. 

5. It is a maxim, that when the equity 
of the parties is equal, the law must prevail. 
8 Call, R. 250. And that, as between dif¬ 
ferent creditors, equality is equity. 4 Bouv. 
Inst. n. 3725; 1 Page, R. 181. See Karnes 
on Eq. 75. Vide Deceit; Fraud . 

EQUINOX. The name given to two 
periods of the year when the days and 
nights are equal; that is, when the space 
of time between the rising and setting of 
the sun is one half of a natural day. Dig. 
43, 13, 1, 8. Vide Day . 

EQUITABLE. That which is in con¬ 
formity to the natural law. Wolff, Inst. 
§ 83. 

Equitable estate. An equitable estate 
is a right or interest in land, which, not 
having the properties of a legal estate, but 
being merely a right of which courts of 
equity will take notice, requires the aid of 
such court to make it available. 

2. These estates consist of uses, trusts, 
and powers. See 2 Bouv. Inst. n. 1884. 
Vide Cestui que ti'ust; Cestui que use . 

Equitable mortgage, Eng . law . The 
deposit of title-deeds, by the owner of an 
estate, with a person from whom he has 
borrowed money, with an accompanying 
agreement to execute a regular mortgage, 
or by the mere deposit, without even any 
verbal agreement respecting a regular se¬ 
curity. 2 Pow. on Mort. 49 to 61 ; 1 Mad. 
Ch. Pr. 537; 4 Madd. R. 249; 1 Bro. C. 
C. 269 : 12 Ves. 197 ; 3 Youngc k J. 150; 
1 llus. R. 141. 

2. In Pennsylvania, there is no such 
thing as an equitable mortgage. 3 P. S. R. 
233 : 3 Pcnna. II. 239; 17 S. k R. 70; 1 
Penna. R. 447. 

EQUITY. In the early history of the 
law, the sense affixed to this word was ex¬ 
ceedingly vague and uncertain. This was 
owing, in part, to the fact, that the chan¬ 
cellors of those days were either statesmen 
or ecclesiastics, perhaps not very scrupulous 
in the exercise of power. It was then as¬ 
serted that equity was bounded by no cer¬ 
tain limits or rules, and that it was alone 
controlled by conscience and natural justice. 
3 Bl. Com. 433, 440, 441. 

2. In a moral sense, that is called equity 


which is founded, ex aequo et 6 ono, in natu¬ 
ral justice, in honesty, and in right. In an 
enlarged legal view, “ equity, in its true 
and genuine meaning, is the soul and spirit 
of the law ; positive law is construed, and 
rational law is made by it. In this, equity 
is made synonymous with justice: in that, 
to the true and sound interpretation of the 
rule. 5 ’ 3 Bl. Com. 429. This equity is justly 
said to be a supplement to the law's; but it 
must be directed by science. The Roman 
law will furnish him with sure guides, and 
safe rules. In that code will be found, fully 
developed, the first principles and the most 
important consequences of natural right. 
“ Prom the moment when principles of de¬ 
cision came to be acted upon in chancery,” 
says Mr. Justice Story, “ the Roman law 
furnished abundant materials to erect a su¬ 
perstructure, at once solid, convenient and 
lofty, adapted to human wants, and enriched 
by the aid of human wisdom, experience and 
learning.” Com. on Eq. Jur. § 23; Di¬ 
gest, 54. 

3. But equity has a more restrained 
and qualified meaning. The remedies for 
the redress of wrongs, and for the enforce¬ 
ment of rights, are distinguished into two 
classes; first, those which are administered 
in courts of common law; and, secondly, 
those which are administered in courts of 
equity. Rights which are recognized and 
protected, and wrongs which are redressed 
by the former courts, are called legal right.* 
and legal injuries. Rights which are re¬ 
cognized and protected, and wrongs which 
are redressed by the latter courts only, are 
called equitable rights and equitable in¬ 
juries. The former are said to be rights 
and wrongs at common law r , and the reme 
dies, therefore, are remedies at common 
law; the latter arc said to be rights and 
w r rongs in equity, and the remedies, there¬ 
fore, are remedies in equity. Equity juris 
prudence may, therefore, properly be said 
to be that portion of remedial justice which 
is exclusively administered hy a court of 
equity, as contradistinguished from that 
remedial justice, which is exclusively ad¬ 
ministered by a court of law. Story, Eq* 
§ 25. Vide Chancery , and the authorities 
there cited ; and 3 Chit. Bl. Com. 425 n. 1; 
Dane’s Ab. h. t.; Ayl. Pand. 37 ; Ponbl. 
Eq. b. I, c. 1; Wooddes. Lect, 114; Bouv. 
Inst. Index, h. t. 

Equity, court of. A court of equity is 
one which administers justice, where there 
are no legal rights, or legal rights, 1 at 
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courts of law do not afford a complete re- rally, Cruise, Dig. tit. 15, c. 3; 4 Kent, 

medy, and where the complainant has also Com. 148; Pow. on Mortg. ch. 10 and 11; 

an equitable right. Vide Chancery . 2 Black. Com. 158 ; 13 Vin. Ab. 458 ; 2 

Equity of redemption. A right which Supp. to Ves. Jr. 368; 2 Jac. & Walk, 
the mortgagee of an estate has of redeeming 194, n.; 1 Ilill. Ab. c. 31; and article 
it, after it has been forfeited at law by the Stellionate. 

non-payment at the time appointed of the EQUIVALENT. Ot the same value, 
money secured by the mortgage to be paid, Sometimes a condition must be literally ac- 
by paving the amount of the debt, interest complished in forma specified ; but some 
and costs. may be fulfilled by an equivalent, per cequi- 

2. An equity of redemption is a mere polens , when such appears to be the inten- 

creature of a court of equity, founded on tion of the parties; as, I promise to pay 
this principle, that as a mortgage is a pledge i you one hundred dollars, and then die, my 
for securing the repayment of a sum of executor may fulfil my engagement; for it 
money to the mortgagee, it is but natural is equivalent to you whether the niouey be 
justice to consider the ownership of the paid to you by me or by him. Roll. Ab. 

land as still vested in the mortgagor, sub- 451 ; 1 Bouv. Inst. n. 760. 

ject only to the legal title of the mortgagee, | EQUIVOCAL. What has a double sense, 
so far as such legal title is necessary to his : 2. In the construction of contracts, it 

security. I is a general rule that when an expression 

3. In Pennsylvania, however, redemp- ; may be taken in two senses, that shall be 

tion is a legal right. 11 Serg. & Rawle, preferred which gives it effect. Vide Am- 
223. : biguity; Construction; Interpretation; and 

4. The phrase equity of redemption is Dig. 22,1, 4 ; Id. 45,1, 80 ; Id. 50,17, 67. 

indiscriminately, though perhaps not cor- EQUULEUS. The name of a kind of 
rectly applied, to the right of the mortgagor rack for extorting confessions. Encyc. Lond. 
to regain his estate, both before and after ! ERASURE, contracts , evidence . The 
breach of condition. In North Carolina by ; obliteration of a writing; it will render it 
statute the former is ealled a legal right of j void or not under the same circumstances 
redemption; and the latter the equity of re - ■ as an interlineation, (q. v.) Vide 5 Pet. S. 
demption , thereby keeping a just distinction C. R. 560; 11 Co. 88 ; 4 Cruise, Dig. 368; 
between these estates. 1 N. C. Rev. St. 13 Vin. Ab. 41 ; Fitzg. 207 ; 5 Bing. R, 
266 ; 4 McCord, 340. 183; 3 C. & P. 55 ; 2 Wend. R. 555 ; 11 

5. Once a mortgage always a mortgage, Conn. R. 531 ; 5 M. R. 190 ; 2 L. R. 291; 
is a universal rule in equity. The right of 3 L. R. 56 ; 4 L. R. 270. 

redemption is said to be as inseparable from 2 . Erasures and interlineations are pro* 
a mortgage, as that of replevying from a sumed to have been made after the execu- 
distress, and every attempt to limit this tion of a deed, unless the contrary be 
right must fail. 2 Chan. Cas. 22 ; 1 Vern. proved. 1 Dali. 67 ; 1 Pet. 169 ; 4 Bin. 1 ; 
33, 190; 2 John. Ch. R. 30; 7 John. Ch. 10 Serg. & R. 64, 170, 419; 16 Serg. & 
R. 40 ; 7 Cranch, R. 218 ; 2 Cowen, 324; R. 44. 

1 Yeates, R. 584; 2 Chan. R. 221; 2 EREGIMUS. We have erected. In Eng* 
Sunmer, R. 487. land, whenever the right of creating or 

6 . The right of redemption exists, not granting a new office is vested in the king, 
only in the mortgagor himself, but in his he must use proper words for the purpose, 
heirs, and personal representatives, and as- as eregimus y constituimus, and the like, 
signee, and in every other person who has Bae. Ab. Offices, &c., E. 

an interest in, or a legal or equitable lien EROTIC MANIA, med. jur. A name 
upon the lands ; and therefore a tenant in given to a morbid activity of the sexual 
dower, a jointress, a tenant by the curtesy, propensity. It is a disease or morbid affec- 
a remainder-man and a reversioner, a judg- tion of the mind, which fills it with a crowd 
inent creditor, and every other incumbrancer, of voluptuous images, and hurries its victim 
unless he be an incumbrancer pendente lite y to acts of the grossest licentiousness, in tho 
may redeem. 4 Kent, Com. 156 ; 5 Pick, absence of any lesion of the intellectual 
R. 149 ; 9 John. R. 591, 611; 9 Mass. R. powers. Vide %Mania . 

422; 2 Litt. R. 334; 1 Pick. R. 485; 14 ERROR. A mistake in judgment or 
Wend. R, 233 ; 5 John. Ch. R. 482; 6 N. deviation from the truth, in matters of fact, 
JI. Rep. 25 ; 7 Vin. Ab. 52. Vide, gene- and from the law in matters of judgment. 
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2. — 1 . Error of fact . The law has 
wisely provided that a person shall be ex¬ 
cused, if, intending to do a lawful act, and 
pursuing lawful means to accomplish his 
object, he commit an act which would be 
criminal or unlawful, if it were done with a 
criminal design or in an unlawful manner ; 
for example, thieves break into my house, 
in the night time, to commit a burglary; I 
rise out of my bed, and seeing a person 
with a drawn sw T ord running towards my 
wife, I take him for one of the burglars, 
and shoot him down, and afterwards find he 
was one of my friends, whom, owing to the 
dimness of the light, I could not recognize, 
who had lodged with me, rose on the first 
alarm, and was in fact running towards my 
wife, to rescue her from the hands of an 
assassin ; still I am innocent, because I com¬ 
mitted an error as to a fact, which I could 
not know, and had no time to inquire about. 

3. Again, a contract made under a clear 
error is not binding; as, if the seller and 
purchaser of a house situated in New York, 
happen to be in Philadelphia, and, at the 
time of the sale, it was unknown to both 
parties that the house was burned down, 
there will be no valid contract; or if I sell 
you my horse Napoleon, which we both 
suppose to be in my stable, and at the time 
of the contract he is dead, the sale is void. 
7 How. Miss. R. 371 ; 3 Shepl. 45 ; 20 
Wend. 174 ; 9 Shepl. 363 ; 2 Brown, 27 ; 
5 Conn. 71; 6 Mass. 84; 12 Maas. 36. See 
Sale . 

4. Courts of equity will in general cor¬ 
rect and rectify all errors in fact committed 
in making deeds and contracts founded on 
good considerations. See Mistake . 

5. — 2 . Error in law . As the law is, 
or which is the same thing, is presumed 
to be certain and definite, every man is 
bound to understand it, and an error of law 
will not, in general, excuse a man, for its 
violation. 

6 . A contract made under an error in 
law, is in general binding, for were it not 
so, error would be urged in almost every 
case. 2 East, 469 ; see 6 John. Ch. It. 
166 ; 8 Cowen, 195 ; 2 Jac. & Walk. 249; 
1 Story, Eq. Jur. 156; 1 Younge & Coll. 
232; 6 B. & C. 671 ; Bowy. Com. 135 ; 3 
Sav. Dr. Rom. App. viii. But a foreign 
law will for this purpose be considered as a 
fact. 3 Shepl. 45; 9 Pick. 112; 2 Ev. 
Pothier, 369, &o. See, also, Ignorance; 
Marriage; Mistake . 

7. By error, is also understood a mis¬ 


take made in the trial of a cause, to cor 
rect which a writ of error may be sued out 
of a superior court. 

Error, writ of. A writ of error w 
one issued from a superior to an inferior 
court, for the purpose of bringing up the 
record and correcting an alleged error com¬ 
mitted in the trial in the court below. But 
it cannot deliver tlie body from prison. 
Bro. Abr. Acc. pi. 45. The judges to 
whom the writ is directed have no power to 
return the record nisi judicium irxde reddi- 
tum sit. Nor can it be brought except on 
the final judgment. See Metcalf’s Case, 
11 Co. Rep. 38, which is eminently in¬ 
structive on this subject. Vide Writ of 
Eiror. 

ESCAPE. An escape is the deliverance 
of a person who is lawfully imprisoned, out 
of prison, before such a person is entitled 
to such deliverance by law. 5 Mass. 310. 

2. It will be proper to consider, first, 
what is a lawful imprisonment; and, se¬ 
condly, the different kinds of escapes. 

3. When a man is imprisoned in a pro¬ 
per place under the process of a court having 
jurisdiction in the case, he is lawfully im¬ 
prisoned, notwithstanding the proceedings 
may be irregular; but if the court has not 
jurisdiction the imprisonment is unlawful, 
whether the process be regular or otherwise. 
Bac. Ab. Escape in civil cases, A 1 ; 13 
John. 378 ; 5 John. 89 ; 1 Cowen, 309 ; 
8 Cowen, 192 ; 1 Root, R. 288. 

4. Escapes are divided into voluntary 
and negligent; actual or constructive; civil 
and criminal; and escapes on mesne pro¬ 
cess and execution. 

5. —1. A voluntary escape is the giving 
to a prisoner, voluntarily, any liberty not 
authorized by law. 5 Mass. 310 ; 2 Chi pm. 
11. Letting a prisoner confined under final 
process, out of prison for any, even the 
shortest time, is an escape, although he 
afterwards return; 2 Bl. Rep. 1048 ; 1 Roll. 
Ab. 806; and this may be, (as in the ease 
of imprisonment under a ca . $a.) although 
an officer may accompany him. 3 Co. 44 a ; 
Plowd. 37 ; Hob. 202 ; 1 Bos. & Pull. 24 ; 
2 Bl. Rep. 1048. 

6 . The effect of a voluntary escape in 
a civil case, when the prisoner is confined 
under final process, is to discharge the 
debtor, so that he cannot be retaken by the 
sheriff; but he may be again arrested it he 
was confined only on mesne process. 2 T. 
R. 172 ; 2 Barn. & A. 56. And the plain¬ 
tiff may retake the prisoner in either case. 
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In a criminal case, on the contrary, the 
officer not only lias a right to recapture his 
prisoner, but it is his duty to do so. 6 Hill, 
344 ; Bae. Ah. Escape in civil cases, C. 

7 . —2. A negligent escape takes place 
when the prisoner goes at large, unlawfully, 
either because the building or prison in 
which he is eoutined is too weak to hold 
hiu^ or because the keeper by carelessness 
lets him go out of prison. 

8 . The consequences of a negligent 
escape are not so favorable to the prisoner 
conliued under final process, as they are 
when the escape is voluntary, because in 
this case, the prisouer is to blame. He 
may therefore be retaken. 

9 . —3. The escape is actual, when the 
prisoner in fact gets out of prison and un¬ 
lawfully regains his liberty. 

10. —4. A constructive escape takes 
place when the prisoner obtains more liberty 
than the law allows, although he still re¬ 
mains in confinement. The following cases 
are examples of such escapes: When a 
man marries his prisoner. Plowd. 17 ; Bac. 
Ab. Escape, B 3. If an underkeeper be 
taken in execution, and delivered at the 
prison, and neither the sheriff nor any au¬ 
thorized person be there to receive him. 5 
Mass. 310. And when the keeper of a 
prison made one of the prisoners confined 
for a debt a turnkey, and trusted him with 
the keys, it was held that this was a con¬ 
structive escape. 2 Mason, 486. 

11. Escapes in civil cases are, when the 
prisoner is charged in execution or on mesne 
process for a debt or duty, and not for a 
criminal offence, and he unlawfully gains 
his liberty. In this case, we have seen, the 
prisoner may be retaken, if the escape have 
not been voluntary ; and that he may be 
retaken by the plaintiff when the escape has 
taken place without his fault, whether the 
defendant be confined in execution or not; 
and that the sheriff may retake the prisoner, 
who has been liberated by him, when he 
was not confined on final process. 

12. Escapes in criminal cases take place 
when a person lawfully in prison, charged 
with a crime or under sentence, regains his 
liberty unlawfully. The prisoner being to 
blame for not submitting to the law, and in 
effecting his escape, may be retaken whether 
the escape was voluntary or not. And he 
may be indicted, fined and imprisoned for 
bo escaping. See Prison . 

13. Escape on mesne process is where 
the prisoner is not confined on final process, 
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but on some other process issued in the 
course of the proceedings, and unlawfully 
obtains his liberty; such escape docs not 
make the officer liable, provided that on the 
return day of the writ, the prisoner is 
forthcoming. 

14. Escape on final process is when the 
prisouer obtains his liberty unlawfully while 
lawfully confined, aud under an execution 
or other final decree. The officer is then, 
in general, liable to the plaintiff for the 
amount of the debt. 

EscArE warrant. A warrant issued 
in England against a person who being 
charged in custody in the king’s bench or 
Fleet prison, in execution or mesne process, 
escapes aud goes at large. Jacob’s L. 
D. h. t. 

ESCHEAT, title to lands . According 
to the English law, escheat denotes an ob¬ 
struction of the course of descent, and a 
consequent determination of the tenure, by 
some unforeseen contingency; in which case 
the land naturally results back, by a kind 
of reversion, to the original grantor, or lord 
of the fee. 2 Bl. Com. 244. 

2 . All escheats, under the English law, 
are declared to be strictly feudal, and to 
import the extinction of tenure. Wright 
on Ten. 115 to 117 ; 1 Wm. Bl. R. 123. 

3. But as the feudal tenures do not 
exist in this country, there are no private 
persons who succeed to the inheritance by 
escheat. The state steps in, in the place 
of the feudal lord, by virtue of its sove¬ 
reignty, as the original and ultimate pro¬ 
prietor of all the lands within its jurisdic¬ 
tion. 4 Kent, Com. 420. It seems to be 
the universal rule of civilized society, that 
when the deceased owner has left no heirs, 
it should vest in the public, and be at the 
disposal of the government. Code, 10, 10, 
1 ; Domat, Droit Pub. liv. 1, t. 6, s. 3, n. 
1. Vide 10 Yin. Ab. 139; 1 Bro. Civ. 
Law, 250; 1 Swift’s Dig. 156; 2 Tuck. 
Blacks. 244, 245, n.; 5 Binn. R. 375 ; 3 
Dane’s Ab. 140, sect. 24 ; Jones on Land 
Office Titles in Penna. 5, 6, 93. For the 
rules of the Roman Civil Law, see Code 
Justinian, book 10. 

ESCHEATOR. The name of an officer 
whose duties are generally to ascertain 
what escheats have taken place, and to 
prosecute the claim of the commonwealth 
for the purpose of recovering the escheated 
property. Vide 10 Vin. Ab. 158. 

ESCROW, conveyancing , contracts . A. 
conditional delivery of a deed to a stranger 
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and not to the grantee himself, until cer¬ 
tain conditions shall be performed, and then 
it is to be delivered to the grantee. Until 
the condition be performed and the deed 
delivered over, the estate does not pass, but 
remains in the grantor. 2 Johns. R. 248 ; 
Perk. 187, 138. 

2. Generally, an escrow takes effect 
from the second delivery, and is to be con¬ 
sidered as the deed of the party from that 
time ; but this general rule docs not apply 
when justice requires a resort to fiction. 
The relation back to the first delivery, so as 
to give the deed effect from that time, is 


allowed in cases of necessity, to avoid injury 
to the operation of the deed, from events 
happening between the first and second de¬ 


livery. For example, when a feme sole 


makes a deed and delivers it as an escrow, 


and then marries before the second delivery, 


the relation back to the time when she was 


sole, is necessary to render the deed valid. 
Vide 2 Bl. Com. 307 ; 2 Bouv. Inst. n. 
2024; 4 Kent, Com. 446 ; Cruise, Dig. t. 
32, c. 2, s. 87 to 91 ; Com. Dig. Fait, A 3 ; 
13 Vin. Ab. 29 ; 5 Mass. R. 60; 2 Root, 
R. 81; 5 Conn. R. 113; 1 Conn. R. 375 ; 
6 Paige’s R. 314 ; 2 Mass. R. 452; 10 
Wend. R. 310; 4 Greenl. R. 20 ; 2 N. H. 
Rep. 71; 2 Watts, R. 359 ; 13 John. R. 
285 ; 4 Day’s R. 66; 9 Mass. R. 310; 1 
John. Cas. 81; 6 Wend. R. 666 ; 2 Wash. 
R. 58 ; 8 Mass. R. 238 ; 4 Watts, R. 180; 
9 Mass. Rep. 310; 2 Johns. Rep. 258-9; 
13 Johns. Rep. 285 ; Cox, Dig. tit. Escrow ; 
Prest. Shep. Touch. 56, 57, 58; Shep. 
Prec. 54, 56; 1 Prest. Abst. 275 ; 3 
Prest. Ab. 65; 3 Rep. 35 ; 5 Rep. 84. 

ESCUAGE, old Eng. law . Service of 
the shield. Tenants who hold their land by 
escuage, hold by knight’s service. 1 Tho. 
Co. Litt. 272; Littl. s. 95, 86 b. 

ESNECY. Eldership. In the English 
law, this word signifies the right which the 
eldest coparcener of lands has to choose one 
of the parts of the estate after it has been 
divided. 

ESPLEES. The products which the 
land or ground yields ; as the hay of the 
meadows, the herbage of the pasture, corn 
or other produce of the arable, rents and 
services. Termes de la Ley; see 11 Serg. 
& R. 275 ; Dane’s Ab. Index, h. t. 

ESPOUSALS, contracts. A mutual 
promise between a man and a woman to 
marry each other, at some other time : it 
differs from a marriage, because then the 
contract is completed. Wood’s Inst. 57 ; 


vide Dig. 23, 1, 1; Code, 5, 1,4; Novel, 
115, c. 3, s. 11; Ayliffe’s Parcrg. 245; 
Aso & Man. Inst. B. 1, t. 6 , c. 1, § 1 . 

ESQUIRE. A title applied by courtesy 
to officers of almost every description, to 
members of the bar, and others. No one 
is entitled to it by law, and, therefore, it 
confers no distinction in law. 

2. In England, it is a title next above 
that of a gentleman, and below a knight. 
Camden reckons up four kinds of esquires, 
particularly regarded by the heralds : 1 . 
The eldest sons of knights and their eldest 
sons, in perpetual succession. 2. The eldest 
sons of the younger sons of peers, and their 
eldest sons in like perpetual succession. 
3. Esquires created by the king’s letters 
patent, or other investiture, and their eldest 
sons. 4. Esquires by virtue of their office, 
as justices of the peace, and others who 
bear any office of trust under the crown. 

ESSOIN, practice . An excuse which a 
party bound to be in court, on a particular 
day, offers for not being there. 1 Sell. Pr. 
4; Lee’s Diet. h. t. 

2. Essoin day is the day on which the 
writ is returnable. It is considered for 
many purposes as the first day of the term 
1 T. R. 183. See 2 T. R, 16 n.: 4 Moore’s 
R. 425. Vide Exoine. 

ESTABLISH. This word occurs fre 
quently in the Constitution of the United 
States, and it is there used in different 
meanings. 1. To settle firmly, to fix un¬ 
alterably ; as, to establish justice, which is 
the avowed object of the constitution. 2. To 
make or form ; as, to establish an uniform 
rule of naturalization, and uniform laws on 
the subject of bankruptcies, which evidently 
does not mean that these laws shall be unal¬ 
terably established as justice. 3. To found, 
to create, to regulate ; as, congress shall 
have power to establish post roads and post 
offices. 4. To found, recognize, confirm or 
admit; as, congress shall make no law re¬ 
specting an establishment of religion. 5. To 
create, to ratify, or confirm ; as, we, the 
people, &c., do ordain and establish this 
constitution* 1 Story, Const. § 454. 

EST A DAL, Spanish law. In Spanish 
America, this was a measure of land of six¬ 
teen square varas or yards. 2 "White’s 
Coll. 139. 

ESTATE. This word has several mean 
ings : 1. In its most extensive sense, it is 

applied to signify every thing of which riches 
or fortune may consist, and includes per¬ 
sonal and real property; hence wc say per 


EST 
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sonnl estate, real estate, S Yes. 504. 2. 

In its more limited sense, the word estate 
is applied to lands. It is so applied in two 
senses. The first describes or points out 
the land itself, without ascertaining the 
extent or nature of the interest therein ; 
as, “ my estate at A.” The second, which 
i? the proper and technical meaning of es¬ 
tate, is the degree, quantity, nature and 
extent of interest which one has in real pro¬ 
perty : as, an estate in fee, whether the 
same be a fee simple or fee tail; or an 
estate for life or for years, &c. Lord Coke 
sa\s: Estate signifies such inheritance, 
freehold, term of years, tenancy by statute 
merchant, staple, cligit, or the like, as any 
man hath in lands or tenements, &c. Co. 
JJt. § t>50, 345 a. Sec Jones on Land 
Office Titles in Pcnna. 165—170. 

2 . In Latin, it is called status , because 
it signifies the condition or circumstances in 
which the owner stands with regard to his 
property. 

3. Estates in land may be considered in 
a fourfold view—with regard, 1. To the 
quantity of interest which the tenant has in 
the tenement. 2. To the time during which 
that quantity of interest is to be enjoyed. 
3. To the number and connexion of the ten¬ 
ants. 4. To what conditions may be an¬ 
nexed to the estate. 

4. —I. The quantity of interest which 
the tenant has in his tenement is measured 
by its duration and extent. An estate, 
considered in this point of view, is said to 
be an estate of freefiold , and an estate less 
than freehold . 

5. —§ 1. Freehold estates are of inheri¬ 
tance and not of inheritance. An estate in 
fee, (q. v.) which is the estate most common 
in this country, is a freehold estate of in¬ 
heritance. Estates of freehold not of in¬ 
heritance, are the following: 

G.—1st. Estates for life. An estate for 
life is a freehold interest in lands, the du¬ 
ration of which is confined to the life or 
lives of some particular person or persons, 
or to the happening or not happening of 
some uncertain event. 

7. Estates for life are divided into con¬ 
ventional or legal estates. The first created 
by the act of the parties, and the second by 
operation of law. 

8 . —1. Life estates may be created by 
express words ; as, if A conveys land to B, 
for the term of his natural life; or they 
may arise by construction of law, as, if A 
conveys land to B, without specifying the 


term or duration, and without words of 
limitation. In the last case, B cannot have 
an estate in fee, according to the English 
law, and according to the law of those parts 
of the United States which have adopted 
and not altered the common law in this par¬ 
ticular, but he will take the largest estate 
which can possibly arise from the grant, and 
that is an estate for life. Co. Litt. 42, a. 
So a conveyance “ to I M, and his generation, 
to endure as long as the waters of the Dela¬ 
ware should run,” passes no more than a 
life estate. 3 Wash. C. C. Hep. 498. The 
I life estate may be cither for a man’s own 
life, or for the life of another person, and 
in this last case it is termed an estate per 
autre vie . There arc some estates for life, 
which may depend upon future contingen- 
| cics, before the death of the person to whom 
they are granted ; for example, an estate 
given to a woman dum sola fuerit , or du¬ 
rante viduitate , or to a man and woman 
| during coverture, or as long as the grantee 
shall dwell in a particular house, is deter¬ 
minable upon the happening of the event. 
In the same manner, a house usually worth 
one hundred dollars a year, may be granted 
to a person till lie shall have received one 
thousand dollars; this will he an estate for 
life, for as the profits are uncertain, and may 
rise or fall, no precise time can be fixed for 
the determination of the estate. On the 
contrary, where the time is fixed, although 
it may extend far beyond any life, as a term 
for five hundred years, this does not create 
a life estate. 

9. — 2 . The estates for life created by 
operation of law, are, 1st. Estates tail after 
possibility of issue extinct. 2 d. Estates by 
the curtesy. 3d. Dower. 4th. Jointure. 
Yide Cruise, Dig. tit. 3 ; 4 Kent, Coni. 23 ; 
1 Brown’s Civ. Law, 191; 2 Bl. Coin. 103 
The estate for life is somewhat similar to the 
usufruct (q. v.) of the civil law. 

10 . The incidents to an estate for life, 
are principally the following: 1. Every 
tenant for life, unless restrained by cove¬ 
nant or agreement, may of common right 
take upon the land demised to him reason¬ 
able estovers or botes. Co. Litt. 41. 

11 . — 2 . The tenant for life, or his repre¬ 
sentatives, shall not be prejudiced by any 
sudden determination of his estate, because 
such determination is contingent or uncer¬ 
tain. Co. Litt. 55. 

12. —3. Under tenants or lessees of an 
estate for life, have the same, aud even 
greater indulgences than the lessors, the 
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original tenants for life; for when the ten¬ 
ant for life shall not have the emblements, 
because the estate determines by his own 
act, the exception shall not reach his lessee, 
who is a third person. 1 Roll. Ab. 727 ; 
2 Bl. Com. 122. 

18.—2d. Estates by the curtesy . An 
estate by the curtesy is an estate for life, 
created by act of law, which is defined as 
follows : AVhen a man marries a woman, 
seised at any time during the coverture of 
an estate of inheritance, in severalty, in 
coparcenary, or in common, and has issue 
by her born alive, and which might by pos¬ 
sibility inherit the same estate as heir to 
the wife, and the wife dies in the lifetime of 
the husband, he holds the lands during his 
life by the curtesy of England, and it is 
immaterial whether the issue be living at 
the time of the seisin, or at the death of 
the wife, or whether it was born before or 
after the seisin. Litt. s. 35 ; Co. Litt. 29, 
b; 8 Co. 34. By Act of Assembly of 
Pennsylvania, the birth of issue is not ne¬ 
cessary, in all cases where the issue, if any, 
would have inherited. 

14. There are four requisites indispen¬ 
sably necessary to the existence of this es¬ 
tate : 1 . Marriage. 2. Seisin of the wife, 
which must have been seisin in deed, and 
not merely seisin in law ; it seems, how¬ 
ever, that the rigid rules of the common 
law, have been relaxed, in this respect, as 
to what is sometimes called waste or wild 
lands. 1 Pet. 505. 3. Issue. 4. Death of 
the wife. 

15. — 1 . The marriage must be a lawful 
marriage; for a void marriage does not en¬ 
title the husband to the curtesy ; as if a 
married man were to marry a second wife, 
the first being alive, lie would not be en¬ 
titled to the curtesy in such second wife’s 
estate. But if the marriage had been 
merely voidable, he would be entitled, be¬ 
cause no marriage, merely voidable, can be 
annulled after the death of the parties. 
Cruise, Dig. tit. 5, c. 1, s. 6 . 

16. —2. The seisin of the wife must, ac¬ 
cording to the English law, be a seisin in 
deed ; but this strict rule has been some¬ 
what qualified by circumstances in this 
country. Where the wife is owner of wild 
uncultivated land, not held adversely, she 
is considered as seised in fact, and the hus¬ 
band is entitled to his curtesy. 8 John. 
262; 8 Cranch,249 ; 1 Pet. 503; 1 Munf. 
162 ; 1 Stew. 590. When the wife’s estate 
]B in reversion or remainder, the husband 


is not, in general, entitled to the curtesy, 
unless the particular estate is ended during 
coverture. Perk. s. 457, 464 ; Co. Litt. 
20, a ; 3 Dev. R. 270 ; 1 Sumn. 203 ; but 
see 3 Atk. 469 ; 7 Yiner, Ab. 149, pi. 11. 
The wife’s seisin must have been such as to 
enable her to inherit. 5 Cowcn, 74. 

17. —3. The issue of the marriage, to 
entitle the husband to the curtesy, must 
possess the following qualifications : 1. Be 
born alive. 2. In the lifetime of the 
mother. 3. Be capable of inheriting the 
estate. 

18. —1st. The issue must be born alive. 
As to what will be considered life, see 
Birth; Death; Life. 

19. —2d, The issue must be born in the 
lifetime of the mother ; and if the child 
be born after the death of the mother, 
the performance of the Caesarian operation, 
the husband will not be entitled to the cur¬ 
tesy; as there was no issue born at the in 
stant of the wife’s death, the estate veste 
immediately on the wife’s death to the child, 
in ventre sa mere , and the estate being once 
vested, it cannot be taken from him. Co. 
Litt. 29, b.; 8 Co. Rep. 35, a. It is im¬ 
material whether the issue be born before 
or after the seisin of the wife. 8 Co. Rep. 
35, b. 

20. — 3 d. The issue must be capable of 
inheriting the estate; when, for example, 
lands are given to a woman and the heirs 
male of her body, and she has a daughter, 
this issue will not enable her husband to 
take his curtesy. Co. Litt. 29, a. 

21. —4th. The death of the wife is re^ 
quisite to make the estate by the curtesy 
complete. 

22 . This estate is generally prevalent 
in the United States ; in some of them it 
has received a modification. In Pennsyl¬ 
vania the right of the husband takes place 
although there be no issue of tho marriage, 
in all cases where the issue, if an)’, would 
have inherited. In Vermont, the title by 
curtesy has been laid under the equitable 
restriction of existing only in the event 
that the children of the wife entitled to in¬ 
herit, died within age and without children. 
In South Carolina, tenancy by the curtesy, 
eo nomine , has ceased by the provisions of 
an act passed in 1791, relative to the dis¬ 
tribution of intestates’ estates, which gives 
to the husband surviving his wife, the same 
share of her real estate, as 6 hc would have 
taken out of his, if left a widow, and that 
is one moiety, or one-third of it in fee, ac- 
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oordiug to circumstances. In Georgia, ten¬ 
ancy by the curtesy does not exist, because, 
since 178'), all marriages vest the real, 
equally with the personal estate, in the 
husband. 4 Kent, Com. 29. In Louisi¬ 
ana, where the common law has not been 
adopted in this respect, this estate is un¬ 
known. 

2d. This estate is not peculiar to the 
English law, as Littleton erroneously sup¬ 
poses ; Litt. s. do ; for it is to be found, 
with some modifications, in the ancient laws 
of Scotland, Ireland, Normandy and Ger¬ 
many. In France there were several cus¬ 
toms, which gave a somewhat similar estate 
to the surviving husband, out of the wife’s 
inheritances. Merlin, Repert. mots Linotte, 
et Quarto de Conjoint pauvre. 

24. —3d. Estate in dower. Dower is an 
estate for life which the law gives the 
widow in the third part of the lands and 
tenements, or hereditaments of which the 
husband was solely seised, at any time dur¬ 
ing the coverture, of an estate in fee or in 
tail, in possession, and to which estate in 
the lands and tenements the issue, if anv of 
such widow, might, by possibility, have in¬ 
herited. In Pennsylvania, the sole seisin 
of the husband is not necessary. Watlc. 
Prin. Con. 38 ; Lit. § 36 ; Act of Penna. 
March 31, 1812. 

25. To create a title to the dower, three 
things are indispensably requisite: 1. Mar¬ 
riage. Tiiis must be a marriage not abso¬ 
lutely void, and existing at the death of 
the husband ; a wife de facto , whose mar¬ 
riage is voidable by decree, as well as a 
wife de jure , is entitled to it; and the wife 
shall be endowed, though the marriage be 
within the age of consent, and the husband 
dies within that age. Co. Litt. 33, a; 7 
Co. 42; Doct. & Stud. 22 ; Cruise, Dig. t. 
6 , c. 2 , s, 2 , et seq. 

26. — 2 . Seisin. The husband must have 
been seised, some time during the coverture, 
of the estate of which the wife is dowable. 
Co. Litt. 31, a. An actual seisin is not in¬ 
dispensable, a seisin in law is sufficient. 
As to the effect of a transitory seisin, see 
4 Kent, Com. 38; 2 Bl. Com. 132; Co. 
Litt. 31, a. 

27. —3. Death of the husband. This 
must be a natural death; though there are 
authorities which declare that a civil death 
shall have the same effect. Cruise, Dig. 
tit. 6 , ch. 2, § 22 . Vide, generally, 8 Vin, 
Ah. 210; Bac. Ab. Dower; Com. Dig. 
Dower; Id. Apg. tit. Dower; 1 Supp. to 


Vos. jr. 173, 189; 2 Id. 49 ; 1 Vcrn. R. 
by Raithby, 218, n. 358, n.; 1 Salk. R. 
291; 2 Ves. jr. 572; 5 Ves. 130; Arch. 
Civ. PI. 469; 2 Sell. Pr. 200; 4 Kent, 
Com. 35 ; Amcr. Dig. h. t.; Pothier, Traite 
du DoUaire : 1 Swift’s Dig. 85; Perk. 300, 
et seq. 

28. —4th. Estate tail after possibility of 
issue extinct. By this awkward, but per¬ 
haps necessary periphrasis, justified by Sir 
William Blacks tone, 2 Coin. 124, is meant 
the estate which is thus described by Lit¬ 
tleton, § 32; “ when tenements are given 
to a man and his wife in special tail, if one 
of them die without issue, the survivor is ten¬ 
ant in tail after possibility of issue extinct.’’ 

29. This estate, though, strictly speak¬ 
ing, not more than an estate for life, par¬ 
takes in some circumstances of the nature 
of an estate tail. For a tenant in tail after 
possibility of issue extinct, has eight quali¬ 
ties or privileges in common with a tenant 
in tail. 1. He is dispunishable for waste. 
2. He is not compellable to attorn. 3. He 
shall not have aid of the person in rever¬ 
sion. 4. Upon his alienation no writ of en¬ 
try in consimili casu lies. 5. After his 
death, no writ of intrusion lies. 6 . He may 
join the mise in a writ of right in a special 
manner. 7. In a praecipe brought by him 
lie shall not name himself tenant for life. 
8 . In a praecipe brought against him, he 
shall not be named barely tenant for life. 

30. There are, however, four qualities 
annexed to this estate, which prove it to be, 
in fact, only an estate for life. 1. If this 
tenant makes a feoffment in fee, it is a for¬ 
feiture. 2. If an estate tail or in fee 
descends upon him, the estate tail after 
possibility of issue extinct is merged. 3. 
If he is impleaded and makes default, the 
person in reversion shall be received, as 
upon default of any other tenant for life. 
4. An exchange between this tenant and a 
bare tenant for life, is good ; for, with re¬ 
spect to duration, their estates are equal. 
Cruise, Dig. tit. 4 ; Tho. Co. Litt. B. 2 , c. 
17 ; Co. Lit. 28, a. 

31. Nothing but absolute impossibility 
of having issue, can give rise to this estate. 
Thus, if a person gives lands to a man and 
his wife, and to the heirs of their two 
bodies, and the^live to a hundred years, 
without having issue, yet they are tenants 
in taif; for the law sees no impossibility of 
their having issue, until the death of one 
of them. Co. Litt. 28, a. See Tenant in 
tail after possibility of issue extinct . 
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32. —§ 2. An estate less than freehold 
is an estate which is not in fee, nor for life; 
for although a man has a lease for a thou¬ 
sand years, which is much longer than any 
life, yet it is not a freehold, but a mere 
estate for years, which is a chattel interest. 
Estates less than freehold are estates for 
years, estates at will, and estates at suf¬ 
ferance. 

33. —1. Jin estate for years, is one which 
is created by a lease for years, which is a 
contract for the possession and profits of 
land for a determinate period, with the 
recompense of rent; and it is deemed an 
estate for years, though the number of 
years should exceed the ordinary limits of 
human life; and it is deemed an estate for 
years though it be limited to less than a 
single year. It is denominated a term , 
because its duration is absolutely defined. 

34. An estate for life is higher than an 
estate for years, though the latter should 
be for a thousand years. Co. Litt. 46, a; 
2 Kent, Com. 278 ; 1 Brown’s Civ. Law, 
191 ; 4 Kent, Com. 85 ; Cruise’s Dig. tit. 
8 ; 4 Ilawle’s II. 126 ; 8 Serg. & llawle, 
459 : 13 Id. 60; 10 Vin. Ab. 295, 318 to 
325/ 

35. —3. Jin estate at will is not bounded 
by any definite limits with respect to time ; 
but as it originated in mutual agreement, 
so it depends upon the concurrence of both 
parties. As it depends upon the will of 
both, the dissent of either may determine 
it. Such an estate or interest cannot, con¬ 
sequently, be the subject of conveyance to 
a stranger, or of transmission to represen¬ 
tatives. Watk. Prin. Con. 1 ; Co. Litt. 
§ 68 . 

36. Estates at will have become infre¬ 
quent under the operation of judicial de-: 
cisions. Where no certain term is agreed 
on, they are now construed to be tenancies 
from year to year, and each party is hound 
to give reasonable notice of an intention to 
terminate the estate. When the tenant holds 
over by consent given, cither expressly or 
by implication, after the determination of a 
lease for years, it is held evidence of a new 
contract, without any definite period, and 
is construed to be a tenancy from year to 
year. 4 Kent, Com. 210: Cruise, Dig. tit. 
9, c. 1. 

37. —3. An estate at sufferance* The 
estate of a tenant who comes into pos¬ 
session of land by lawful title, but holds 
over by wrong after the determination of 
his interest. Co. Litt. 57, b. He has a 


bare naked possession, but no estate which 
he can transfer or transmit, or which is ca¬ 
pable of enlargement by release, for he 
stands in no privity to his landlord. 

38. There is a material distinction be¬ 
tween the case of a person coming to an 
estate by act of the party, and afterwards 
holding over, and by act of the law and 
then holding over. In the first case, he is 
regarded as a tenant at sufferance ; and in 
the other, as an intruder, abator, and tres¬ 
passer. Co. Litt. 57, b; 2 Inst. 134; 
Cruise, Dig. t. 9, c. 2; 4 Kent, Com. 115 ; 
13 Serg. & llawle, 60 , 8 Serg. & Kawle, 
459 ; 4 llawle, 459 ; 4 Rawde’s R. 126. 

39. —II. As to the time of their enjoy¬ 
ment, estates are considered either in pos¬ 
session, (q. v.) or expectancy, (q. v.) The 
latter are either remainders, (q. v.) which 
are created by the act of the parties, and 
these are vested or contingent; or rever¬ 
sions, (q. v.) created by act of law. 

40. —III. An estate may be lioldcn in 
a variety of ways, the most common of which 
arc, 1 . In severalty. 2. In joint tenancy. 
3. In common. 4. In coparcenary. These 
will be separately considered. 

41. —1. An t estate in severalty , is where 
only one tenant holds the estate iirhis own 
right, without any other person being joined 
or* connected with him, in point of interest, 
during the continuance of his estate. 

42. —2. An estate in joint tenancy , is 
where lands or tenements are granted to 
two or more persons, to hold in foe simple, 
fee tail, for life, for years, or at will. 2 RJ. 
Com. 179. Joint tenants always take by 
purchase, and necessarily have equal shares; 
while tenants in common, also coparceners, 
claiming under ancestors in different de¬ 
grees, may have unequal shares; and the 
proper and best mode of creating an estate 
in joint tenancy, is to limit to A B and C 
D, and their assigns, if it be an estate for 
life ; or to A B and C D, and their heirs, 
if in fee. Watk. Prin. Con. 86 . 

43. The creation of the estate depends 
upon the expression in the deed or devise, 
by which the tenants hold, for it*must be 
created by the acts of the parties, and docs 
not result from the operation of law. Thus, 
an estate given to a number of persons, with¬ 
out any restriction or explanation, will be 
construed a joint tenancy; for every part of 
the grant can take effect only, by considering 
the estate equal in all, and the union of their 
names gives them a name in every respect. 

44 . The properties of this estate arise 
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from its uuities ; tiiese are, 1. Unity of 
title; the estate must have been created 
and derived from one and the same con¬ 
veyance. 2. There must be a unity of 
time ; the estate must be created and vest¬ 
ed at the same period. 3. There must be 
a unity of interest : the estate must be for 
the same duration, and for the same quan¬ 
tity of interest. 4. There must be a unity 
of possession ; all the tenants must possess 
and enjoy at the same time, for each must 
have au entire possession of every parcel, 
as of the whole. One has not possession 
of one-half, and another of the other half, 
but each has an undivided moiety of the 
whole, and not the whole of an undivided 
moiety. 

45. The distinguishing incident of this 
estate, is the right of survivorship, or jus 
accrescendi; at common law, the entire 
tenancy or estate, upon the death of any 
of the joint tenants, went to the survivors, 
and so on to the last survivor, who took an 
estate of inheritance. The right of survi¬ 
vorship, except, perhaps, in estates held in 
trust, is abolished in Pennsylvania, New 
York, Virginia, Kentucky, Indiana, Mis¬ 
souri, Tennessee, North and South Carolina, 
Georgia, and Alabama. Griffith’s Register, 
h. t. In Connecticut it never was recog¬ 
nized. 1 Root, Rep. 48; 1 Swift’s Digest, 
102. Joint tenancy may be destroyed by 
destroying any of its constituent unities, 
except that of time. 4 Kent, Com. 359. 
Vide Cruise, Dig. tit. 18; 1 Swift’s Dig. 
102; 14 Vin. Ab. 470: Bae. Ab. Joint 
Tenants, &e.; 3 Saund. 319, n. 4 ; 1 Vern. 
353 ; Com. Dig. Estates by Grant, K 1 ; 4 
Kent, Com. 353 ; 2 BL Com. 181 ; 1 Litt. 
sec. 304 ;■ 2 Woodd. Lect. 127 ; 2 Preston 
on Abst. 67; 5 Binn. Rep. 18; Joint 
tenant , Survivor; Entirety . 

46. — 3. Jin estate in common , is one 
which is held by two or more persons by 
unity of possession. 

47. They may acquire their estate by 
purchase, and hold by several and distinct 
titles, or by title derived at the same time, 
by the same deed or will; or by descent. 
In this respect the American law differs 
from the English common law. 

48. This tenancy, according to the com¬ 
mon law, is created by deed or will, or by 
change of title from joint tenancy or copar¬ 
cenary ; or it arises, in many cases, by con¬ 
struction of law. Litt. sec. 292, 294, 
298, 302 ; 2 Bl. Com. 192; 2 Prest. on 
Abstr. 75. 
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j 49. In this country it may be created 
by descent, as well as by deed or will. 4 
Kent, Com. 363. Vide Cruise, Dig. tit. 20; 
Com. Dig. Estates by Grant, K 8 . 

50. Estates in common can be dissolved 
in two ways only; first, by uniting all the 
titles and interests in one tenant; secondly, 
by making partition. 

51. —1. Jin estate in coparcenary, is an 
estate of inheritance in lands which descend 
from the ancestor to two or more persons 
who are called coparceners or parceners. 

52. This is usually applied, in England, 
to cases where lands descend to females, 
when there are no male heirs. 

53. As in the several states, estates 
generally descend to all the children equally, 
there is no substantial difference between 
coparceners and tenants in common. The 
title inherited by more persons than one, 
is, in some of the states, expressly declared 
to be a tenancy in common, as in New York 
and New Jersey, and where it is not so de¬ 
clared theffect is the same ; the technical 
distinction between coparcenary and estates 
in common may be considered as essentially 
extinguished in the United States. 4 Kent, 
Com. 363. Vide Estates . 

54. —IV. Jin estate upon condition is 
one which has a qualification annexed to it 
by which it may, upon the happening or 
not happening of a particular event, be 
created, or enlarged, or destroyed. Con¬ 
ditions may be annexed to estates in fee,, 
for life, or for years. These estates are 
divided into estates upon condition express,, 
or in deed; and upon conditions implied, 
or in law. 

55. Estates upon express conditions are 
particularly mentioned in the contract be¬ 
tween the parties. Litt. s. 225 ; 4 Kent, 
Com. 117 ; Cruise, Dig. tit. 13. 

56. Estates upon condition in law are 
such as have a condition impliedly annexed 
to them, without any condition being speci¬ 
fied in the deed or will. Litt. s. 378, 380; 
Co. Litt. 215, b; 233, b; 234, b. 

57. Considered as to the title which 
may be had in them, estates arc legal and 
equitable. I. A legal estate is one, the 
right to which can be enforced in a court 
of law. 2. An equitable , is a right or inte¬ 
rest in land, which not having the properties 
of a legal estate, but being merely a right 
of which courts of equity will take notice, 
require the aid of such a court to make it 
available. See, generally, Bouv. Inst. In 
dex, h. t. 
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ESTER EX JUGEMENT, French law. 
Stare in judicio. To appear before a tri¬ 
bunal cither as plaintiff or defendant. 

ESTIMATION OF VALUES. As the 
value of most things is variable, according 
to circumstances, the law in many cases 
determines the time at which the value of a 
thing should be taken ; thus, the value of 
an advancement, is to be taken at the time 
of the gift. 1 Serg. & It. 425. Of a gift in 
frank-marriage, at the time of partition bc- 
tween the parceners, and the bringing of 
the gift in frank-marriage into hotchpot. 
But this is a case $uigeneris . Co. Lit. § 273 ; 

1 Serg. k It. 426. Of the yearly value of 
properties ; at the time of partition. 1 Tho. 
Co. Lit. 820. Of a bequest of so many 
pieces of coin ; at the time of the will made. 
Godolph, 0. L. 273, part 3, chap. 1. § 3. 
Of assets to make lineal warranty a bar; at 
the time of the descent. Co. Lit. 374, b. 
Of lands warranted; at the time of the 
warranty. Beanies’ Glanv. 75 n. ; 2 Serg. k 
Rawle, 444, see Eviction 2. Of a ship lost 
at sea; her value is to be taken at the port 
from which she sailed, deducting one-fifth ; 

2 Serg. k Rawle, 258 ; 1 Caines, 572; 2 
Condv. Marshall, 545; but different rules 
prevail on this subject in different nations. 
2 Serg. k R. 259. Of goods lost at sea; 
their value is to be taken at the port of de¬ 
livery. 2 Serg. k R. 257. The compara¬ 
tive value of a life estate, and the remainder 
in fee, is one-third for the life and two-thirds 
for the remainder in fee; and moneys due 
upon a mortgage of lands devised to one 
for life, and the remainder in fee to another, 
are to be apportioned by the same rule. 1 
Vern. 70; 1 Chit. Cas. 223, 224, 271; 
Francis’ Max. 3, § 12, and note. See Ex¬ 
change , 3—2. 

ESTOPPEL, pleading . An estoppel is 
a preclusion, in law, which prevents a man 
from alleging or denying a fact, in conse¬ 
quence of his own previous act, allegation 
or denial of a contrary tenor. Stcph. PL 
239. Lord Coke says, “ an . estoppel is, 
when a man is concluded by his own act or 
acceptance, to say the truth.” Co. Litt. 
352, a. And Blackstone defines « an estop¬ 
pel to be a special plea in bar, which hap¬ 
pens where a man has done some act, or 
executed gome deed, which estops or pre¬ 
cludes him from averring any thing to the 
contrary. 3 Com. 308. Estoppels are 
odious in law ; 1 Serg. & R. 444; they are 
not admitted in equity against the * truth. 
Id. 442. Nor can jurors be estopped from 
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saving the truth, because they arc sworn to 
do so, although they are estopped from find- 
ing against the admission of the parties in 
their pleadings. 2 Rep. 4 ; Salk. 276 : B. 
N. P. 298 , 2 Barn, k Aid. 662; Angel 
on Water Courses, 228-9. See Co. Litt. 
352, a, b, Sol, a. notes. 

2. An estoppel may arise cither from 
matter of record; from the deed of the partv; 
or from matter in pays; that is, matter of 
fact . 

3. Thus, any confession or admission 
made in pleading, in a court of record, 
whether it be express, or implied from 
pleading over without a traverse, will for¬ 
ever preclude the party from afterwards 
contesting the same fact in any subsequent 
suit with his adversary. Com. Dig. Estop¬ 
pel, A 1. This is an estoppel by matter 
of record. 

4. As an instance of an estoppel by 
deed, may be mentioned the case of a bond 
reciting a certain fact. The party executing 
that bond, will be precluded from after¬ 
wards denying in any action brought upon 
that instrument, the fact so recited. 5 
Barn. & Aid. 682. 

5. An example of an estoppel by matter 
in pays occurs when one man has accepted 
rent of another. He will be estopped from 
afterwards denying, in any action with that 
person, that he was, at the time of such 
acceptance, his tenant. Com. Dig. Estop¬ 
pel, A 3 ; Co. Litt. 352, a. 

6 . This doctrine of law gives rise to a 
kind of pleading that is neither by way of 
traverse, nor confession and avoidance: viz. 
a pleading, that, waiving any question of 
fact, relies merely on the estoppel, and, 
after stating the previous act, allegation, or 
denial, of the opposite party, prays judg¬ 
ment, if he shall be received or admitted to 
aver contrary to what he before did or said. 

• This pleading is called a pleading by way 
of estoppel. Steph. 240. 

7. Every estoppel ought to be reciprocal, 
that is, to bind both parties: and this is the 
reason that regularly a stranger shall neither 
take advantage or be bound by an estoppel. 
It should be directly affirmative, and not by 
inference nor against an estoppel. Co. Lit. 
352, a, b ; 1 Serg. & R. 442-3 ; 9 Serg. & 
R. 371, 430: 4 Yeates, 38 ; 1 Serg. k R. 
444 ; Com. Dig. Estoppel, C ; 3 Johns. Cas. 
101; 2 Johns. R. 382 ; 8 W. & S. 135 : 2 
Murph. 67 ; 4 Monr. 370. Privies in blood, 
privies in estate, and privies in law, are 
bound by, and may take advantage of 
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estoppels. Co. LiU. 352 ; 2 Serg. & Rawlc, 
508; 5 Day, R. 88. 

See the following eases relating to estop¬ 
pels by— 

Matter of record: 4 Mnss. R. 625; 10 
Mass. 1L 155 ; Munf. It. 460 ; 3 East, R. 
354: 2 Barn. & Aid. 362, 071 : 17 Mass. 
R. 365 ; Gilm. R. 235 : 5 Esp. It. 58 ; 1 
Show. 47 : 3 East, R. 346. 

Matter of writing: 12 Johns. R. 34/ ; 5 
Mass. It. 305 : Id>2S6 : 6 Mass. It. 421 ; 
3 John. Cas. 174; 5 John. It. 489; 2 
Caines’ R. 320; 3 Johns. It. 331; 14 Johns. 
R. 193 : Id. 224; 17 Johns. R. 161; Willcs, 
It. 9. 25 : 6 Binn. It. 59: 1 Call, R. 429; 
6 Munf. It. 120; 1 Esp. R. 89 ; Id. 159 ; 
Id. 217 ; 1 Mass. R. 219. 

Matter in pars : 4 Mass. It. 181 ; Id. 273; 
15 Mass. R. 18 : 2 Bl. R. 1259; 1 T. It. 
760, n.: 3 T. R. 14 ; (> T. R. 62 ; 4 Munf. 
124 : 6 Esp. R. 20 ; 2 Ves. 236 : 2 Camp. 
R. 344; 1 Stark. R. 192. 

And see, in general, 10 Yin. Abr. 420, 
tit. Estoppel; Bac. Abr. Pleas, Ill; Com. 
Dig. Estoppel; Id. Pleader, S 5 ; Arch. Civ. 
PI. 218 : Doct. PI. 255 : Stark. Ev. pt. 2, 
p. 206, 302 : pt. 4, p. 30 ; 2 Smith’s Lead. 
Cas. 417-460. Vide Term. 

ESTOVERS, estates . The right of taking 
necessary wood for the use or furniture of 
a house or farm, from off another’s estate. 
The word bote is used synonymously with 
the word estovers. 2 Bl. Com. 35 ; Dane’s 
Ab. Index, h. t.; Woodf. L. & T. 232 ; 10 
Wend. 639 : 2 Bouv. Inst. n. 1652—57. 

ESTRAYS. Cattle whose owner is un¬ 
known. 

2. In the United States, generally, it is 
presunfed by local regulations, they are sub¬ 
ject to being sold for the benefit of the 
poor, or some other public use, of the place 
where found. 

ESTREAT. This term is used to signify 
a true copy or note of some original writing 
or record, and specially of fines and amerce¬ 
ments imposed by a court, and extracted 
from the rceord, and certified to a proper 
officer or officers authorized and required to 
collect them. Vide F. N. B. 57, 76. 

ESTRKPE. This word is derived from 
the French, estropier , to cripple. It signi¬ 
fies an injury to lands, to the damage of 
another, as a reversioner. This is prevented 
by a writ of estrepement. 

ESTREPEMENT. The name of a writ 
which lay at common law to prevent a party 
in possession from committing waste on an 
estate, the title to which is disputed, after 


judgment obtained in nny real action, and 
before possession was delivered by the she¬ 
riff. 

2. But as waste might be committed in 
some cases, pending the suit, the statute of 
Gloucester gave another writ of estrepc- 
ment pendente placito, commanding the she¬ 
riff firmly to inhibit the tenant “ nc faciat 
vastum vel strepementum pendente placito 
dicto indiscusso.” By virtue of either of 
these writs, the sheriff may resist those who 
commit waste or offer to do so ; and he 
may use sufficient force for the purpose. 3 
Bl. Com. 225, 226. 

3. This writ is sometimes directed to 
the sheriff and the party to possession of 
the lands, in order to make him amenable 
to the court as for a contempt in case of his 
disobedience to the injunction of the writ. 
At common law the process proper to bring 
the tenant into court is a venire facias, and 
thereon an attachment. Upon the defend¬ 
ant’s coining in, the plaintiff declares against 
him. The defendant usually pleads “that 
he has done no waste contrary to the pro¬ 
hibition of the writ.” The issue on this plea 
is tried by a jury, and. in case they find 
against the defendant, they assess damages 
which the plaintiff recovers. But as this 
verdict convicts the defendant of a con¬ 
tempt, the court proceed against him for 
that cause as in other cases. 2 Co. Inst. 
329; Hast. Ent. 317; Brcv. Judie.*88; 
More’s Rep. 100; 1 Bos. & Pull. 121 ; 2 
Lilly’s Reg. tit. Estrepement; 5 Rep. 119; 
Reg. Brcv. 76, 77. 

4. In Pennsylvania, by legislative en¬ 
actment, the remedy by estrepement is ex¬ 
tended for the benefit of any owner of lands 
leased for years or at will, at any time 
during the continuance or after the expira¬ 
tion of such demise, and due notice given 
to the tenant to leave the same, agreeably 
to law, or for any purchaser at sheriff or 
coroner’s sale of lands. &c., after he has 
been declared the highest bidder by the 
sheriff or coroner ; or for any mortgagee or 
judgment creditor, after the lands bound 
by such judgment or mortgage, shall have 
been condemned by inquisition, or which 
may be subject to be sold by a writ of ven¬ 
ditioni exponas or levari facias. Vide 10 
Vin. Ab. 497 ; Woodf. Landl. & Ten, 447; 
Archb. Civ. PI. 17 ; 7 Com. Dig. 659. 

ET CCETERA. A Latin phrase, which 
has been adopted into English; it signifies, 
and the others , and so of the rest; it is 
commonly abbreviated, &c. 
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2. Formerly the pleader was required to 
be very particular in making his defence, 
' v q v.) By making full defence, he impliedly 
admitted the jurisdiction of the court, and 
the competency of the plaintiff to .sue; and 
half defence was used when the defendant- 
intended to plead to the jurisdiction, or 
disability. To prevent the inconveniences 
which might arise by pleading full or half 
defence, it became the practice to plead in 
the following form : “ And the said C D, by 
E F, his attorney, comes and defends the 
wrong and injury, when, &c., and says,” 
which was either full or half defence. 2 
Sannd. 209, c.; Steph. PI. 432; 2 Chit. 
PI. 455. 

3. In practice, the &c. is used to sup¬ 

ply the place of words which have been 
omitted. In taking recognizance, for ex¬ 
ample, it is usual to make an entry on the 
docket of the clerk of the court, as follows : 
A B, tent, &e., in the sum of $1000, to 
answer, &c. 0 S. & R. 427. 

ET NON. And not. These words arc 
sometimes employed in pleading to convey 
a pointed denial. They have the same 
effect as without this , absque hoc. 3 Bouv. 
Inst. n. 2981, note. 

EUNDO MORANDO, ET REDE¬ 
UNDO. This Latin phrase signifies going, 
remaining, and returning. It is employed 
in cases where a person either as a party, a 
witness, or one acting in some other ca¬ 
pacity, as an elector, is privileged from 
arrest, in order to give him that freedom 
necessary to the performance of his re¬ 
spective obligations, to signify that he is 
protected from arrest eundo , morando et 
redeundo. See 3 Bouv. Inst. n. 3380. 

EUNOMY. Equal laws, and a well 
adjusted constitution of government. 

EUNUCH. A male whose organs of 
generation have been so far removed or dis¬ 
organized, that he is rendered incapable of 
reproducing his species. Domat, Lois Civ. 
liv. prel. tit. 2, s. 1, n. 10. 

EVASION. A subtle device to set aside 
the truth, or escape the punishment of the 
law; as if a man should tempt another to 
strike him first, in order that he might have 
an opportunity of returning the blow with 
impunity. He is nevertheless punishable, 
because he becomes himself the aggressor 
in such a case. Wishard, 1 H. P* C. 81 ; 
Hawk. P. C. c. 31, § 24, 25; Bac. Ab. 
Fraud, A. 

2. An escape from custody. 

EVICTION. The loss or deprivation 


which the possessor of a thing suffers, eitlict 
in whole or in part, of his right of pro¬ 
perty in such a thing, in consequence of the 
right of a third person established before a 
competent tribunal. 10 Rep. 128 ; 4 Kent, 
Com. 475-7 ; 3 Id. 464-5. 

2. The eviction may be total or partial. 
It is total, when the possessor is wholly de¬ 
prived of his rights in the whole thing: 
partial, when he is deprived of only a por¬ 
tion of the thing; as, if he, had fifty acres 
of land, and a third person recovers by a 
better title twenty-five ; or, of some right 
in relation to the thing; as, if a stranger 
should claim and establish a right to some 
easement over the same. When the grantee 
suffers a total eviction, and he lias a cove¬ 
nant of seisin, he recovers from the seller, 
the consideration money, with interest and 
costs, and no more. The grantor has no 
concern with the future rise or fall of the 
property, nor with the improvements made 
by the purchaser. This seems to be the 
general rule in the United States. 3 Caines’ 
R. Ill ; 4 John. R. 1; 13 Johns. R. 50 ; 
4 Dali. R. 441 ; Cooke’s Tenn. R. 447 ; 1 
Harr. & Munf. 202 ; 5 Munf. 11. 415 ; 4 
Halst. R. 139 ; 2 Bibb, R. 272. In Mas¬ 
sachusetts, the measure of damages on a 
covenant of warranty, is the value of the 
land at the time of eviction. 3 Mass R. 
523 ; 4 Mass. R. 108. See, as to other 
states, 1 Bay, R. 19, 265 ; 3 Des. Eq. R. 
245; 2 Const. R. 584; 2 McCord’s R. 
413; 3 Call’s R. 326. 

3. When the eviction is only partial, 
the damages to be recovered under the 
covenant of seisin, are a rateable part of 
the original price, and they are to bear the 
same ratio to the whole consideration, that 
the value of land to which the title has 
failed,bears to the value of the whole tract. 
The contract is not rescinded, so as to en¬ 
title the vendee to the whole consideration 
money, but only to the amount of the rela¬ 
tive value of the part lost. .5 Johns. R. 
49; 12 Johns. R. 126; Civ. Code of Lo. 
2490; 4 Kent’s Com. 462. Vide 6 Bac. 
Ab. 44 ; 1 Saund. R. 204 : note 2, and 322 
a, note 2 ; 1 Bouv. Inst. n. 656. 

EVIDENCE. That which demonstrates, 
makes clear, or ascertains the truth of the 
very fact or point in issue; 3 Bl. Com. 
367 ; or it is whatever is exhibited to a 
court or jury, whether it be by matter ot 
record, or writing, or by the testimony of 
witnesses, in order to enable them to pro¬ 
nounce with certainty, concerning the truth 
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of any matter in dispute ; Bac. Ab. Evi¬ 
dence, in or it is that which is legally 
submitted to a jury, to enable them to de¬ 
cide upon the questions in dispute or issue, 
as pointed out by the pleadings and distin¬ 
guished from all comment or argument. 1 
Stark. Ev. S. 

2. Evidence may be considered with 
reference to, 1. The nature of the evidence. 

2. The object of the evidence. 3. The in- 
str'i ments of evidence. 4. The cjject of 
evidence. 

^ 1. As to its nature , evidence may 
be considered with reference to its being, 
1. Primary evidence. 2. Secondary evidence. 

3. Positive. 4. Presumptive. 5. Hearsay. 

6. Admissions. 

4. —1. Primary evidence* The law gene¬ 
rally requires that the best evidence the 
case admits of should be given ; B. N. P. 
293; 1 Stark. Ev. 102, 390; for example, 
when a written contract has been entered 
into, and the object is to prove what it was, 
it is requisite to produce the original writing 
if it is to be attained, and in that case no 
copy or other inferior evidence will be re¬ 
ceived. 

5. To this general rule there are several 
exceptions. 1. As it refers to the quality 
rather than to the quantity of evidence, it 
is evident that the fullest proof that every 
case admits of, is not requisite ; if, there¬ 
fore, there are several eye-witnesses to a 
fact, it may be sufficiently proved by one 
only. 2. It is not always requisite, when 
the matter to be proved has been reduced 
,to writing, that the writing should be pro¬ 
duced ; as, if the narrative of a fact to be 
proved has been committed to writing, it 
may yet be proved by parol evidence. A 
receipt for the payment of money, for ex¬ 
ample, will not exclude parol evidence of 
payment. 4 Esp. R. 213 ; and sec 7 B. 
k C. 611; S. C. 14 E. C. L. R. 101; 1 
Campb. R. 439; 3 B. & A. 566; 5 E. 0. 
L. R. 377. 

6. —2. Secondary evidence . That species 
of proof which is admissible on the loss of 
primary evidence, and which becomes by 
that event the best evidence* 3 Yeates, 
Rep. 530. 

7. It is a rule that the best evidence, 
or that proof which most certainly exhibits 
the true state of facts to which it relates, 
shall be required, and the law rejects se¬ 
condary or inferior evidence, when it is 
attempted to be substituted for evidence of 
a higher or superior nature. This is a rule 


of policy, grounded upon a reasonable sus¬ 
picion, that the substitution of inferior for 
better evidence arises from sinister motives; 
and an apprehension that the best evidence, 
if produced, would alter the case to the 
prejudice of the party. This rule relates 
not to the measure and quantity of evidence, 
but to its quality when compared with some 
other evidence of superior degree. It is 
not necessary in point of law, to give the 
fullest proof that every case may admit of. 
If, for example, there be several eye wit¬ 
nesses to a fact, it may be proved by the 
testimony of one only. 

8. When primary evidence cannot be 
bad, then secondary evidence will be ad¬ 
mitted, because then it is the best. But 
before such evidence can be allowed, it must 
be clearly made to appear that the superior 
evidence is not to be had. The person who 
possesses it must be applied to, whether lie 
be a stranger or the opposite party ; in the 
case of a stranger, a subpoena and attach¬ 
ment, when proper, must be taken out and 
served; and, in the case of a party, notice 
to produce such primary evidence must be 
proved before the secondary evidence will 
be admitted. 7 Scrg. k Rawle, 116; 6 
Binn. 228 ; 4 Binn. R. 295, note ; 6 Binn. 
R. 478 ; 7 East, R. G6 ; 8 East, II. 278 ; 
3 B. k A. 296 ; 8. C. 5 E. C. L. R. 291. 

9. After proof of the due execution of 
the original, the contents should be proved 
by a counterpart, if there be one, for this is 
the next best evidence ; and it seems that 
no evidence of a mere copy is admissible 
until proof has been given that the counter¬ 
part cannot be produced. 6 T. R. 23G. If 
there be no counterpart, a copy may be 
proved in evidence by any witness who 
knows that it is a copy, from having com¬ 
pared it with the original. Bull. N. P. 
254; 1 Keb. 117; 6 Binn. R. 234; 2 
Taunt. R. 52 ; 1 Campb. R. 469 ; 8 Mass. 
R. 273. If there be no cop}', the party 
may produce an abstract, or even give parol 
evidence of the contents of a deed. 10 
Mod. 8; 6 T. R. 556. 

10. But it has been decided that there 
are no degrees in secondary evidence: and 
when a party has laid the foundation for 
such evidence, he may prove the contents 
of a deed by parol, although it appear that 
an attested copy is in existence. 6 C. & P. 
206 ; 8 Id. 389. 

11. —3. Positive or direct evidence is 
that which, if believed, establishes the truth 
of & fact in issue, and does not arise from 



486 


EVI 


EVI 


any presumption. Evidence is direct and 
positive, when the very facts in dispute are 
communicated by those who have the actual 
knowledge of them by means of their senses. 

1 Phil. Ev. 11 G; 1 Stark. 19. In one 
sense, there is but little direct or positive 
proof, or such proof as is acquired by means 
of one’s own sense, all other evidence is 
presumptive but, in common acceptation, 
direct and positive evidence is that which is 
communicated by one who has actual know¬ 
ledge of the fact. 

12. —4. Presumptive evidence is that 
which is not direct, but where, on the con- j 
trary, a fact which is not positively known, 
is presumed or inferred from one or more 
other facts or circumstances which are 
known. Vide article Presumption , and 
Hose. Civ. Ev. 13 ; 1 Stark. Ev. 18. 

13. —5. Hearsay , is the evidence of those 
who relate, not what they know themselves, 
but what they have heard from others. 

14. Such mere recitals or assertions 
cannot be received in evidence, for man}' 


j to be considered. It is to ascertain the 
j truth between the parties. It lias been dis¬ 
covered by experience that this is done most 
certainly by the adoption of the following 
rules, which are -now binding as law : 1 . 
The evidence must be confined to the jaunt 
in issue. 2 . The substance of the issue 
must be proved, but only the substance is 
required to be proved. 3. The affirmative 
of the issue must be proved. 

18. —1. It is a general rule, both in civil 
and criminal cases, that the evidence shall 
be confined to the point in issue. Justice 
and convenience require the observance of 
this rule, particularly in criminal cases, for 
when a prisoner is charged with an offence, 
it is of the utmost importance to him that 
the facts laid before the jury should consist 
exclusively of the transaction, which forms 
the subject of the indictment, and, which 
alone, lie lias come prepared to answer. 2 
Euss. on Cr. 094 ; 1 Phil. Ev. 100 . 

19. To this general rule, there are se¬ 
veral exceptions, and a variety of cases 


reasons, but principally for the following : j 
first, that the party making such declara- ! 
tions is not on oath : and, secondly, because 
the party against whom it operates, has no 
opportunity of cross-examination. 1 Phil. 
Ev. 185. See, for other reasons, 1 Stark. 
Ev. pt. 1, p. 44. The general rule exclud¬ 
ing hearsay evidence, does not apply to 
those declarations to which the party is 
privy, or to admissions which he himself has 
made. See Admissions. 

15. Many facts, from their very nature, 
cither absolutely, or usually exclude direct 
evidence to prove them, being such as are 
either necessarily or usually, imperceptible 
by th e senses, and therefore incapable of 
the ordinary means of proof. These are 
questions of pedigree or relationship, char¬ 
acter, prescription, custom, boundary, and 
the like; as also questions which depend 
upon the exercise of particular skill and 
judgment. Such facts, some from their na¬ 
ture, and others from their antiquity, do not 
admit of the ordinary and direct means of 
proof by living witnesses ; and, conse¬ 
quently, resort must be had to the best 
means of proof which the nature of the cases 
afford. See Boundary; Custom; Opinion; 
Pedigree; Prescription . 

16. — 6 . Admissions are the declarations 
which a party by himself, or those who act 
under his authority, make of the existence 
of certain facts. Vide Admissions • 

17. —§ 2 . The object of evidence is next 


which do not fall within the rule. 1 . In 
general, evidence of collateral facts is not 
admissible ; but when such a fact is mate¬ 
rial to the issue joined between the parties, 
it may he given iu evidence ; as, for exam¬ 
ple, in order to prove that the acceptor of a 
bill knew the payee to be a fictitious per¬ 
son ; or that the drawer had general au¬ 
thority from him to fill up bills with tLe 
name of a fictitious payee, evidence may be 
given to show that lie had accepted similar 
bills before they could, from their date, 
have arrived from the place of date. 2 II. 

Bl. 288. 

20. —2. When special damage sustained 
by the plaintiff is not stated in the declara¬ 
tion, it is not one of the points in issue, and 
therefore, evidence of it cannot be received , 
yet. a damage which is the necessary resuh 
of the defendant’s breach of contract, may 
be proved, notwithstanding it is not in the 
declaration. 11 Price’s lleports, 19. 

21. —3. In general, evidence of the char¬ 
acter of either party to a suit is inadmissi¬ 
ble, yet in some cases such evidence may 
be given. Vide article Character . 

22. —4. When evidence incidentally aj> 
plies to another person or thing not included 
in the transaction in question, and with re^ 
gard to whom or to which it is inadmissible ; 
yet if it bear upon the point in issue, it will 
be received. 8 Bingli. Hep. 3<0 : S. C. 21 
Eng. C. L. H. 325 ; and see 1 Phil. Ev. 
158 5 2 East, P. C. 1035 \ 2 Leach, 985 ; 
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S. C. 1 Xew Rep. 02 ; Russ. & Ry. C. C. 
376 ; 2 Yeatos, 114 : 9 Conn. Rep. 47. 

23. —5. The acts of others, as in the case 
of conspirators, may be given in evidence 
against the prisoner, when referable to the 
issue: but confessions made by one of se¬ 
veral conspirators after the offence has been 
completed, and when the conspirators no 
longer act in concert, cannot be received. 
Vide article Confession 9 and 10 Pick. 49/ ; 
2 ret. Rep. 364 ; 2 Brce. R. 269 ; 3 Serg. 
& Rawle, 9 ; 1 Rawle, 362, 458 ; 2 Leigh’s 
R. 745; 2 Day’s Cas. 205; 3 Serg. & 
Rawle, 220 ; 3 Pick. 33 ; 4 Crunch, 75 ; 
2 13. & A. 573-4; S. C. 5 E. C. L. R. 
3SL 

24. —6. In criminal cases, when the of¬ 
fence is a cumulative one, consisting itself 
in the commission of a number of acts, evi- 
dence of those acts is not only admissible, 
but essential to support the charge. On an 
indictment against a defendant for a con¬ 
spiracy, to cause himself to be believed a 
man of large property, for the purpose of 
defrauding tradesmen ; after proof of a re¬ 
presentation to one tradesman, evidence may 
therefore be given of a representation to 
another tradesman at a different time. \ 
Campb. Rep. 399 ; 2 Day’s Cas. 205 ; 1 
John. R. 99 ; 4 Rogers’ Rcc. 143 ; 2 Johns. 
Cas. 193. 

25. —7. To prove the guilty knowledge 
of a prisoner, with regard to the transaction 
in question, evidence of other offences of the 
same kind, committed by the prisoner, 
though not charged in the indictment, is 
admissible against him. As in the case 
where a prisoner had passed a counterfeit 
dollar, evidence that he had other counter¬ 
feit dollars in his possession is evidence to 
prove the guilty knowledge. 2 Const. R. 
758 : Id. 776 ; 1 Bailey, R. 300 ; 2 Leigh’s 
R. 745 ; 1 Wheeler’s Cr. Cas. 415 ; 3 Ro¬ 
gers’ Rec. 148; lluss. & Ry. 132; 1 
Campb. Rep. 324; 5 Randolph’s R. 701. 

26. —2. The substance of the issue joined 
between the parties must be proved. 1 
Phil. Ev. 190. Under this rule will be 
considered the quantity of evidence re¬ 
quired to support particular averments in 
the declaration or indictment. 

27. And, first, of civil cases. 1. It is 
a fatal variance in a contract, if it appear 
that a party who ought to have been joined 
as plaintiff has been omitted. 1 Saund. 
291 h, n.; 2 T. R. 282. But it is no va¬ 
riance to omit a person who might have been 
joined as defendant, because the non-joinder 


ought to have been pleaded in abatement. 
1 Saund. 291 d, n. 2. The consideration 
of the contract must be proved ; but it is 
not necessary for the plaintiff to set out in 
his‘declaration, or prove on the trial, the 
several parts of a contract consisting of dis¬ 
tinct and collateral provisions ; it is sulli- 
cicnt to state so much of the contract as 
contains the entire consideration of the act, 
and the entire act to be done in virtue of 
such consideration, including the time, man¬ 
ner, and other circumstances of its perform¬ 
ance. 6 East, R. 568; 4 13. & A. 387 ; 
6 E. C. L. R. 455. 

28. — Secondly . In criminal cases, it may 
be laid down, 1. That it is, in general, 
sufficient to prove what constitutes an of¬ 
fence. It is enough to prove so much of 
the indictment as shows that the defendant 
has committed a substantive crime therein 
specified. 2 Campb. R. 585 ; I Ilarr k 
John. 427. If a man be indicted for rob¬ 
bery, lie may be found guilty of larceny, 
and not guilty of the robbery. 2 Ilalc, P. 
0. 302. The offence of which the party is 
convicted, must, however, be of the same 
class with that of which he is charged. 1 
Leach, 14: 2 Stra. 1133. 

29. —2. When the intent of tbe prisoner 
furnishes one of the ingredients in the of¬ 
fence, and several intents are laid in the in¬ 
dictment, each of which, together with the 
act done, constitutes an offence, it is suffi¬ 
cient to prove one intent only. 3 Stark. 
1L 35; 14 E. C. L. 11. 154, 163. 

30. —3. When a person or thing, neces¬ 
sary to be mentioned in an indictment, is 
described with circumstances of greater par¬ 
ticularity than is requisite, yet those cir¬ 
cumstances must be proved. 3 Rogers’ 
Rec. 77 ; 3 Day’s Cas. 283. For example, 
if a party be charged with stealing a black 
horse, the evidence must correspond with 
the averment, although it was unnecessary 
to make it. Roscoe’s Cr. Ev. 77 ; 4 Ohio, 
350. 

31. —4. The name of the prosecutor, or 
party injured, must be proved as laid, and 
the rule is the same with reference to 
the name of a third person introduced into 
the indictment, as descriptive of some per¬ 
son or thing. 

32. —5. The affirmative of the issue must 
be proved. The general rule with regard 
to the burthen of proving the issue, requires 
that the party who asserts the affirmative 
should prove it. But this rule ceases to 
operate the moment the presumption of law 
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is thrown into the other scale. When the 
issue is on the legitimacy of a child, there¬ 
fore, it is incumbent on the party asserting 
the illegitimacy to prove it. 2 Selw. N. P. 
709. Vide Onus Probandi; Presumption; 

2 Gall. R. 485 ; and 1 McCord, 573. 

33. —§ 3. The consideration of the in¬ 
struments of evidence will be the subject of 
this head. These consist of records, pri¬ 
vate writings, or witnesses. 

34. —4. Records are to be proved by an 
exemplification, duly authenticated, (Vide 
Authentication ,) in all cases where the issue 
is mil tiel record . In other cases, an ex¬ 
amined copy, duly proved, will, in general, 
be evidence. Foreign laws as proved in 
the mode pointed out under the article 
Foreign laws . 

35. —2. Private writings arc proved by 
producing the attesting witness; or in case 
of his death, absence, or other legal inability 
to testify, as if, after attesting the paper, 
he becomes infamous, his handwriting may 
be proved. When there is no witness to 
the instrument, it may be proved by the 
evidence of the handwriting of the party, 
by a person who has seen him write, or in a 
course of correspondence has become ac¬ 
quainted with his hand. See Comparison 
of handwriting , and 5 Binn. R. 349 ; 10 
Serg. & Rawle, 110; 11 Serg. & Rawle, 
333 ; 3 W. C. C. II. 31 ; 11 Serg. & Rawle, 
347 ; 6 Serg. & Rawle, 12, 312 ; 1 Rawle, 
R. 223 ; 3 Rawle, R. 312 ; 1 Ashm. R. 8; 

3 Penn. R. 136. 

36. Books of original entry, when duly 
proved, are prima facie evidence of goods 
sold and delivered, and of work and labor 
done. Vide Original entry . 

37. —3. Proof by witnesses. The testi¬ 
mony of witnesses is called parol evidence, 
or that which is given viva voce , as contra¬ 
distinguished from that which is written or 
documentary. It is a general rule, that 
oral evidence shall in no case be received 
as equivalent to, or as a substitute for, a 
written instrument, where the latter is re¬ 
quired by law ; or to give effect to a written 
instrument which is defective in any parti¬ 
cular which by law is essential to its validity; 
or to contradict, alter or vary a written in¬ 
strument, either appointed by law, or by the 
contract of the parties, to be the appropri¬ 
ate and authentic memorial of the particular 
facts it recites; for by doing so, oral testi¬ 
mony would be admitted to usurp the place 
of evidence decidedly superior in. degree. 
I Serg. & Rawle, 464; Id. 27; Addis. It. 


361 ; 2 Dali. 172 ; 1 Yeates, 140 ; 1 Binn. 
616 ; 3 Marsh. Ken. R. 333 ; 4 Bibb, R. 
473 ; 1 Bibb, R. 271 ; 11 Mass. R. 30 ; 13 
Mass. R. 443 ; 3 Conn. 9 ; 20 Johns. 49 ; 
12 Johns. R. 77 ; 3 Camp. 57 ; 1 Esp. C. 
53 ; 1 M. & S. 21 ; Bunb. 175. 

38. But parol evidence is admissible to 
defeat a written instrument, on the ground 
of fraud, mistake, &c., or to apply it to its 
proper subject matter ; or, in some instances, 
as ancillary to such application, to explain 
the meaning of doubtful terms, or to rebut 
presumptions arising extrinsically. In these 
cases, the parol evidence does not usurp the 
place, or arrogate the authority of, written 
evidence, but either shows that the instru¬ 
ment ought not to be allowed to operate at 
all, or is essential in order to give to the 
instrument its legal effect. 1 Murph. R. 
426 ; 4 Desaus. R. 211 ; 1 Desaus. R. 
345: 1 Bay, R. 247; 1 Bibb, R. 271 ; 11 
Mass. R. 30 ; sec 1 Pet. C. C. R. 85 ; 1 
Binn. R. 610; 3 Binn R. 587 : 3 Serg. & 
Rawle, 340 ; Both. Obi. PI. 4, c. 2. 

39. —§ 4. The effect of evidence. Under 
this head will be considered, 1st. The effect 
of judgments rendered in the United States, 
and of records lawfully made in this coun¬ 
try ; and, 2d. The effect of foreign judg¬ 
ments and laws. 

40. —1. As a general rule, a judgment 
rendered by a court of competent jurisdic¬ 
tion, directly upon the point in issue, is a 
bar between the same parties : 1 Phil. Ev. 
242 ; and privies in blood, as an heir ; 3 
Mod. 141; or privies in estate ; 1 Ld. Raym. 
730 ; B. N. P. 232 ; stand in the same situ¬ 
ation as those they represent; the verdict 
and judgment may be used for or against 
them, and is conclusive. Tide lies Judicata . 

41. The Constitution of the United 
States, art. 4, s. 1, declares, that “ Full 
faith and credit shall be given, in each 
state, to the public acts, records, and judi¬ 
cial proceedings of every other state. And 
congress may, by general laws, prescribe the 
manner in which such acts, records, and 
proceedings, shall be proved, and the effect 
thereof.” Vide article Authentication , and 
7 Cranch, 481; 3 Wheat. R. 234; 10 
Wheat, R. 469; 17 Mass. R. 546; 9 
Cranch, 192 ; 2 Yeates, 532 ; 7 Cranch, 
408 ; 3 Bibb’s R. 369; 5 Day’s R. 563 ; 
2 Marsh. Kty. R. 293. 

42. —2. As to the effect of foreign laws, 
see article Foreign Laws . For the force 
and effect of foreign judgments, see article 
Foreign Judgments . 
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Vide, generally, the Treatises on Evi¬ 
dence, of Gilbert, Phillips, Starkie, Roscoe, 
Swift, Rent ham, Macnally, Peake, Green- 
leaf, and Rouv. Inst. Index, h. t.; the vari¬ 
ous Digests, h. t. 

E vi in: x ok, circumstantial. The proof 
of facts which usually attend other facts 
sought to be proved ; that which is not di¬ 
rect evidence. For example, when a witness 
testifies that a man was stabbed with a knife, 
and that a piece of the blade was found in 
the wound, and it is found to fit exactly 
with another part of the blade found in the 
possession of the prisoner; the facts are 
directly attested, but they only prove cir¬ 
cumstances, and hence this is called cir¬ 
cumstantial evidence. 

2. Circumstantial evidence is of two 
kinds, namely, certain and uncertain. It 
is certain when the conclusion in question 
necessarily follows; as, where a man had 
received a mortal wound, and it was found 
that the impression of a bloody left hand 
had been made on the left arm of the de¬ 
ceased, it was certain some other person 
than the deceased must have made such 
mark. 14 How. St. Tr. 1324. Rut it is 
uncertain whether the death was caused by 
suicide or by murder, and whether the mark 
of the bloody hand was made by the assas¬ 
sin, or by a friendly hand that came too 
late to the relief of the deceased. Id. Vide , 
Circumstances. 

Evidence, coxclt:sive. That which, 
while uncontradicted, satisfies the judge 
and jury ; it is also that which cannot be 
contradicted. 

2. The record of a court of common law 
jurisdiction is conclusive as to the facts 
therein stated. 2 Wash. 64; 2 H. & M. 
55 ; 6 Conn. 503. But the judgment and 
record of a prize court is not conclusive 
evidence in the state courts, unless it had 
jurisdiction of the subject-matter; and 
whether it had or not, the state courts 
may decide. 1 Conn. 429. See, as to the 
eonclusiveness of the judgments of foreign 
courts of admiralty, 4 Cranch, 421, 434 ; 3 
Cranch, 458 ; Gilmer, 16 ; Const. R. 381 : 

1 N. & M. 537. 

Evidence, direct. That which applies 
immediately to the factum probandum* with¬ 
out any intervening process ; as, if A tes- J 
tifies he saw 6 inflict a mortal wound on C,! 
of which he instantly died. 1 Greenl. Ev. 
§13. 

Evidence, extrinsic. External evi¬ 
dence, or that which is not contained in the 


body of an agreement, contract, and the 
like. 

2. It is a general rule that extrinsic 
evidence cannot be admitted to contradict, 
explain, vary or change the terms of a con¬ 
tract or of a will, except in a latent ambi¬ 
guity, or to rebut a resulting trust. 14 John. 
1 ; 1 Day, 11. 8 ; 6 Conn. 270. 

EVOCATION, French law . The act by 
which a judge is deprived of the cognizance 
of a suit over which he had jurisdiction, for 
the purpose of conferring on other judges 
the power of deciding it. This is done with 
us by writ of certiorari . 

EWAGE. A toll paid for water pas¬ 
sage. Cowell. The same as aquagium . 

(q- '•) 

EX CONTRACTU. This term is ap¬ 
plied to such things as arise from a contract; 
as an action which arises ex contractu . Vide 
Action . 

EX DELICTO. Those actions which 
arise in consequence of a crime, misde¬ 
meanor, fault or tort; actions arising ex 
delicto are case, replevin, trespass, trover. 
Sec Action . 

EX DOLO MALO. Out of fraud or 
deceit. When a cause of action arises 
from fraud or deceit, it cannot be sup¬ 
ported : Ex dolo malo , non oritur actio . 

EX M QUO ET BONO. In equity and 
good conscience. A man is bound to pay 
money which ex aequo et bono he holds for 
the use of another. 

EX MERO MOTU. Mere motion of a 
party’s own free will. To prevent injustice, 
the courts will, ex mero motu , make rules 
and orders which the parties would not 
strictly be entitled to ask for. 

EX MORA. From the delay; from thn 
default. All persons arc bound to make 
amends for damages which arise from their 
own default. 

EX NECESSITATE LEGIS. From 
the necessity of law. 

EX NECESSITATE REI. From tho 
necessity of the thing. Many acts may bo 
done ex necessitate rei , which would not bo 
justifiable without it; and sometimes pro¬ 
perty is protected, ex necessitate rei y which, 
under other circumstances, would not bo 
so. For example, property put upon tho 
land of another from necessity, cannot be 
distrained for rent. See Distress; Neces¬ 
sity. 

EX OFFICIO. By virtue of his office. 

2. Many powers are granted and exer¬ 
cised by public officers which are not ex- 
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pressly delegated. A judge, for example 
may, ex officio, be a conservator of the 
peace, and a justice of the peace. 

EX PA11TE. Of the one part. Many 
things may be done ex parte , when the op¬ 
posite party has had notice ; an affidavit or 
deposition is said to be taken ex parte 'when 
only one of the parties attends to taking 
the same. Ex parte paterna, on the side 
of the father, or property descended to a 
person from his father; ex parte materna, 
on the part of the mother. 

EX POST FACTO, contracts , crim. 
law . This is a technical expression, which 
signifies, that something has been done 
after another thing, in relation to the 
latter. 

2. An estate granted, may be made 
good or avoided by matter cx post facto, 
when an election is given to the party to 
accept or not to accept. 1 Co. 146. 

3. The Constitution of the United States, 
art. 1, sec. 10, forbids the states to pass 
any ex post facto law; which has been de¬ 
fined to be one which renders the act pun¬ 
ishable in a manner in which it was not 
punishable when it was committed. 6 
Craneh, 138. This definition extends to 
laws passed after the act, and affecting a 
person by way of punishment of that act, 
cither in his person or estate. 3 Dali. 386 ; 

1 Blackf. Ind. R. 193 ; 2 Pet. U. S. Rep. 
413; 1 Kent, Com. 408 ; Dane’s Ab. In¬ 
dex, h. t. 

4. This prohibition in the constitution 
against passing ex post facto laws, applies 
exclusively to criminal or penal cases, and 
not to civil cases. Serg. Const. Law, 356. 
Vide 2 Pick. R. 172; 11 Pick. R. 28 ; 2 
Root, R. 350; 5 Monr. 133; 9 Mass. R. 
363 ; 3 N. II. Rep. 475 ; 7 John. R. 488 ; 
6 Rinn. It. 271; 1 J. J. Marsh, 563; 

2 Pet. R. 681 ; and the article Retro¬ 
spective, 

EX VI TERMINI. By force of the 
term; as a bond ex vi termini imports a 
sealed instrument. 

EX VISITATIONS DEI. By or from 
the visitation of God. This phrase is fre¬ 
quently employed in inquisitions by the 
coroner, where it signifies that the death of 
the deceased is a natural one. 

EX TEMPORE. From the time; with¬ 
out premeditation. 

EXACTION, torts. A wilful wrong 
done by an officer, or by one who, under 
color of his office, takes more fee or pay for 
his services than what the law allows. Be¬ 


tween extortion and exaction there is this 
difference; that in the former case the 
officer extorts more than his due, when 
something is due to him; in the latter, he 
exacts what is not his due, when there is 
nothing due to him. Wishard ; Co. Litt. 
368. 

EXAMINATION, crim . law . Bv the 
common law no one is bound to accuse him¬ 
self. Nemo tenetvr prod ere seipsum. In 
England, by the statutes of Philip and Mary, 
(1 & 2 P. & M. c. 13; 2 & 3 I>. & M. c. 
10,) the principles of which have been 
adopted in several of the United States, the 
justices before whom any person shall be 
brought, charged with any of the crimes 
therein mentioned, shall take the examina¬ 
tion of the prisoner, as well as that of the 
witnesses, in writing, which the magistrates 
shall subscribe, and deliver to the officers 
of the court where the trial is to be had. 
The signature of the prisoner, when not 
specially required by statute, is not indis¬ 
pensable, though it is proper to obtain it, 
when it can be obtained. 1 Chit. Cr. Law, 
87 ; 2 Leach, Cr. Cas. 625. 

2. It will be proper to consider, 1. The 
requisites of such examination. 2. How it 
is to be proved. 3. Its effects. 

3. —1. It is required that it should, 1st. 

Be voluntarily made, without any compul¬ 
sion of any kind; and, 2d. It must be re¬ 
duced to writing. 1st. The law is particu¬ 
larly solicitous to let the prisoner be free in 
making declarations in his examination; and 
if the prisoner has not been left entirely 
free, or did not consider himself to be so, 
or if he did not feel at liberty wholly 
to decline any explanation or declaration 
whatever, the examination is not considered 
voluntary, and the writing cannot be read 
in evidence against him, nor can parol evi¬ 
dence be received of what the prisoner said 
on the occasion. 5 C. & P. 312; 7 C. & 
P. 177 ; 1 Stark. R. 242; 6 Penn. Law 
Journ. 120. The prisoner, of course, can¬ 
not be sworn, and make his statement under 
oath. Bull. N. P. 242: 4 Hawk. P. C. 
book 2, c. 46, § 37; 4 C. & P. 564. 2a. 

The statute requires that the examination 
shall be reduced to writing, or so much ns 
may be material, and the law presumes the 
magistrate did his duty and took down all 
that was material. Joy on Conf. 89-92 ; 
1 Greenl. Ev. § 227. The prisoner need 
not sign the examination so reduced to 
writing, to give it validity; but, if being 
asked to sign it, he absolutely refuse, it 
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will be considered incomplete. 2 Stark. 
R. 4S3; 2 Loach, Or. Cas. 027, n. 

4. —2. The certificate of the magistrate 
is conclusive evidence of the manner in 
which the examination was conducted. 7 
C. & p. 177 ; 0 C. & P. 124 ; 1 Stark. R. 
242. Before it can be given in evidence, 
irs identity must be proved, as well as the 
identity of the prisoner. Vhen the prisoner 
has signed the examination, proof of his 
handwriting is sufficient evidence that he 
has read it"; but if he has merely made his 
mark, or not signed it at all, the magistrate 
or clerk must identify the prisoner, and 
prove that the writing was duly read to 
him, and that he assented to it. 1 Greenl. 
Ev. § 520 ; 1 M. & Rob. 395. 

5. -3. The effect of such an examina¬ 
tion, when properly taken and proved, is 
sufficient to found a conviction. 1 Greenl. 
Ev. § 216. 

Examination, practice. The interroga¬ 
tion of a witness, in order to ascertain his 
knowledge as to the facts in dispute between 
parties. When the examination is made by 
the party who called the witness, it is called 
an examination in chief . When it is made 
by the other party, it is known by the name 
of cross-examination, (q. v.) 

2 The examination is to be made in 
open court, when practicable ; but when, on 
account of age, sickness, or other cause, the 
witness cannot be so examined, then it may 
be made before authorized commissioners. 
In the examination in chief the counsel 
cannot ask leading questions, except in 
particular cases. Vide Cross-examination ; 

' Leading question. 

3. The laws of the several states require 
the private examination of a feme covert 
before a competent officer, in order to pass 
her title to her own real estate or the inte¬ 
rest she has in that of her husband: as 
to the mode in which this is to be done, see 
Acknowledgment. See, also, 3 Call, R. 
394; 5 Mason’s R. 59; 1 Hill, R. 110 ; 4 
Leigh, R. 498; 2 Gill & John. 1; 3 Rand. 
R. 408 ; 1 Monr. R. 49 ; 3 Monr. R. 397 ; 
1 Edw. R. 572; 3 Yerg. R. 548; 1 Yerg. 

R. 413 ; 3 J. J. Marsh. R. 241 ; 2 A. K. 
Marsh. R. G7 ; 6 Wend. R. 9; 1 Dali. 11, 
17 ; 3 Yeates, R. 471; 8 S. & R. 299: 4 

S. & R. 273. 

EXAMINED COPY. This phrase is 
applied to designate a paper which is a 
copy of a record, public book, or register, 
and which has been compared with the 
original. 1 Carnpb. 469. 


2. Such examined copy is admitted in 
evidence, because of the public inconve¬ 
nience which would arise, if such record, 
public book, or register, were removed from 
place to place, and because any fraud or mis¬ 
take made in the examined copy would be so 
easily detected. 1 Greenl. Ev. § 91 ; 1 
Stark. Ev. 189-191. But an answer in 
chancery, on which the defendant was in¬ 
dicted for perjury, or where the original 
must be produced in order to identify the 
party by proof of handwriting, an examined 
copy would not be evidence. 1 M. & Rob. 
189. Vide Copy. 

EXAMINERS, practice. Persons ap¬ 
pointed to question students of law, in order 
to ascertain their qualifications before they 
are admitted to practice. Officers in the 
courts of chancery whose duty it is to ex¬ 
amine witnesses, are also called examiners. 
Com. Dig. Chancery, P 1. For rules as to 
the mode of taking examinations, see Grcsl. 
Eq. Ev. pt. 1, c. 3, s. 2. 

EXAMPLE. An example is a case put 
to illustrate a principle. Examples illus¬ 
trate, but do not restrain or change the 
laws: illusirant non resiringunl legem. Co. 
Litt. 24, a. 

EXCAMBIATOR. The name of an 
exchanger of lands; a broker. This term 
is now obsolete. 

EXCAMBIUM. Exchange, (q. v.) 
EXCEPTIO REI JUDICA1VE, civil 
law. The name of a pica by which the de¬ 
fendant alleges that the matter in dispute 
between the parties has been before ad¬ 
judged. See Res judicata. 

EXCEPTION, Eng. Eq. practice. Re- 
interrogation. 2 Bentli. Ev. 208, n. 

Exception, legislation , construction. 
Exceptions are rules which limit the extent 
of other more general rules, and render 
that just and proper, which would be, on 
account of its generality, unjust and im¬ 
proper. For example, it is a general rule 
that parties competent may make contracts; 
the rule that they shall not make any con¬ 
trary to equity, or contra bonos mores , is 
the exception. 

Exception, contracts. An exception is 
a clause in a deed, by which the lessor ex¬ 
cepts something out of that which he grant* 
ed before by the deed. 

2. To make a valid exception, these. 
things must concur : 1. The exception must 
be by apt words; as, saving and excepting, 
&o. 2. It must be of part of the thing 

previously described, and not of some other 
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thing. 3. It must, be part of the thing 
only, and not of all, the greater part, or 
the effect of the thing granted ; an excep¬ 
tion, therefore, in a lease, which extends to 
the whole thing demised, is void. 4. It 
must be of such thing as is severable from 
the demised premises, and not of an insepa¬ 
rable incident. 5. It must be of such a 
thing as he that accepts may have, and 
which properly belongs to him. 6. It must 
be of a particular thing out of a general, 
and not of a particular thing out of a 
particular thing. 7. It must be particu¬ 
larly described and set forth; a lease of a 
tract of land, except one acre, would be 
void, because that acre was not particularly 
described. Woodf. Landl. and Ten. 10; 
Co. Litt. 47 a; Touchs. 77; 1 Shepl. R. 
337 ; Wright’s II. 711; 3 John. R. 375 ; 
8 Conn. R. 369 ; 6 Pick. R. 499 ; 6 N. II. 
Rep. 421. Exceptions against common right 
and general rules are construed as strictly 
as possible. 1 Barton’s Elcni. Conv. 68. 

3. An exception differs from a reserva¬ 
tion; the former is always part of the thing 
granted; the latter is of a thing not in esse 
but newly created or reserved. An excep¬ 
tion differs also from an explanation, which 
by the use of a videlicet , proviso , &c., is 
allowed only to explain doubtful clauses 
precedent, or to separate and distribute 
generals, into particulars. 3 Pick. R. 272. 

Exception, practice , pleading . This 
term is used in the civil, nearly in the same 
sense that the word plea has in the common 
law. Merl. Report, h. t.; Ayl. Parerg. 251. 

2. In chancery practice, it is the allega¬ 
tion of a party in writing, that some plead¬ 
ing or proceeding in a cause is insufficient. 
1 Harr. Ch. Pr. 228. 

3. Exceptions are dilatory or peremp¬ 
tory. Bract, lib. 5, tr. 5 ; Britton, cap. 91, 
92; 1 Lilly’s Ab. 559. Dilatory excep¬ 
tions are such as do not tend to defeat the 
action, but only to retard its progress. 
Poth. Proe. civ. partie 1, c. 2, s. 2, art. 1; 
Code of Pract. of Lo. art. 332. Declinatory 
exceptions have this effect, as well as the 
exception of discussion opposed by a third 
possessor, or by a surety in an hypothecary 
action, or the exception taken in order to 
call in the warrantor. Id.; 7 N. S. 282; 
1 L. R. 38, 420. These exceptions must, 
in general, be pleaded in limine Hits before 
issue joined. Civ. Code of Lo. 2260 ; 1 N. 
S. 703; 2 N. S. 389; 4 L. R.104; 10L. 
R. 546. A declinatory exception is a spe- 
nes of dilatory exception, which merely 


declines the jurisdiction of the judge before 
whom the action is brought. Code of Pr. 
of L. 334. 

4. Peremptory exceptions are those 
which tend to the dismissal of the action. 
Some relate to forms, others arise from the 
law. Those which relate to forms tend to 
have the cause dismissed, owing to some 
nullities in the proceedings. These must 
be pleaded in limine litis . Peremptory 
exceptions founded on law, are those which, 
without going into the merits of the cause, 
show that the plaintiff cannot maintain his 
action, either because it is prescribed, or 
because the cause of action has been de¬ 
stroyed or extinguished. These may be 
pleaded at any time previous to definitive 
judgment. Id. art. 343, 346 ; Poth. Proc. 
Civ. partie 1, c. 2, s. 1, 2, 3. These, in 
the French law, are called Fins de non 
recevoir. (q. v.) 

5. By exception is also meant the ob¬ 
jection which is made to the decision of a 
judge in the course of a trial. See Bill of 
Exception . 

EXCHANGE, com. law . This word has 
several significations. 

2. —1. Exchange is a negotiation by 
which one person transfers to another, funds 
which he has in a certain place, either at a 
price agreed upon, or which is fixed by com¬ 
mercial usage. This transfer is made by 
means of an instrument which represents 
such funds, and is well known by the name 
of a bill of exchange. 

3. —2. The price which is paid in order 
to obtain such transfer, is also known among 
merchants by the name of exchange ; as, 
exchange on England is five per cent. See 
4 Wash. C. C. It. 307. Exchange on foreign 
money is to be calculated according to the 
usual rate at the time of trial. 5 S. & R. 48. 

4. —3. Barter, (q. v.) or the transfer of 
goods and chattels for other goods and 
chattels, is also known by the name of ex¬ 
change, though the term barter is more 
commonly used. 

5. —4. The French writers on commer¬ 
cial law, denominate the profit which arises 
from a maritime loan, exchange, when such 
profit is a per centage on the money lent, 
considering it in the light of money lent in 
one place to be returned in another, with a 
difference in amount in the sum borrowed 
and that paid, arising from the difference 
of time and place. Hall on Mar. Loans, 
56, n.; and the articles Interest; Maritime; 
Premium . 
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6. —By exchange is also meant, the 
place where merchants, captains of vessels, 
exchange agents and brokers, assemble to 
transact their business. Code de Comm, 
art. 71. 

7. —6. According to the Civil Code of 
Louisiana, art. 1758, exchange imports a 
reciprocal contract, by which the parties 
enter into mutual agreement. 14 Pet. 133. 

Vide the articles Bills of Exchange; 
Damages on Bills o f Exchange, and Reex- 
change. Also Civ. Code of Lo. art. 2630. 

Exchange, conveyancing. An exchange 
is a mutual grant of equal interests in land, 
the one in consideration of the other. 2 El. 
Com. 323 : Litt. s. 62 ; Touehs. 289; Watk. 
Prin. Con. It is said that exchange, in the 
United States, does not differ from bargain 
and sale. 2 Bouv. Inst. n. 2055. 

2. There are five circumstances neces¬ 
sary to an exchange. 1. That the estates 
given be equal. 2. That the word escam - 
hium or exchange be used, which cannot be 
supplied by any other word, or described 
by circumlocution. 3. That there be an 
execution by entry or claim in the life of 
the parties. 4. That if it be of things 
which lie in grant, it be by deed. 5. That 
if the lands lie in several counties, it be by 
deed indented ; or if the thing lie in grant, 
though they be in one county. In practice 
this mode of conveyancing is nearly obso¬ 
lete. Vide Cruise, Dig. tit. 32 ; Perk. ch. 
4 ; 10 Vin. Ab. 125 ; Com. Dig. h. t.; Ncls. 
Ab. h. t.; Co. Litt. 51 ; Hardin’s R. 593 ; 
1 N.'H. Rep. 65; 3 Har. & John. 361 ; 1 
Rolle’s Ab. 813; 3 Wils. R. 489. Vide 
Watk. Prin. Con. b. 2, c. 5 ; Horsman,362; 
and 3 V ood, 243, for forms. 

EXCHEQUER, Eng. law . An ancient 
court of record set up by William the Con¬ 
queror. It is called exchequer from the 
chequered cloth, resembling a chessboard, 
which covers the table there. 3 Bl. Com. 
45. It consists of two divisions ; the rpceipt 
of.the exchequer, which manages the royal 
revenue ; and the court, or judicial part of 
it, which is again divided into a court of 
equity, and a court of common law. Id. 44. 

2. In this court all personal actions may 
be brought, and suits in equity commenced, 
the plaintiff in both (fictitiously for the most 
part) alleging himself to be the king’s 
debtor, in order to give the court jurisdic¬ 
tion of the cause. Wooddes. Lcct. 69. But 
by stat. 2 ill. IV. c. 39, s. 1, a change 
has been made in this respect. 

Exchequer chamber, Eng . law . A 


court erected by statute 31 Ed. III. c. 12, 
to determine causes upon writs of error 
from the common law side of the court of 
exchequer. 3 Bl. Com* 55. Another court 
of exchequer chamber was created by the 
stat. 27 El. c. 8, consisting of the justices 
of the common bench, and the barons of 
the exchequer. It has authority to examine 
by writ of error the proceedings of the 
king’s bench, not so generally as that 
erected by the statute of Edw. III., but in 
certain enumerated actions. 

EXCISES. This word is used to signify 
an inland imposition, paid sometimes upon 
the consumption of the commodity, and fre¬ 
quently upon the retail sale. 1 Bl. Com. 
318 ; 1 Tuck. Bl. Com. Appx. 341; Story, 
Const. § 950. 

EXCLUSIVE, Debarring one from 

participating in a thing. An exclusive 
right or privilege, is one granted to a per¬ 
son to do a thing, and forbidding all others 
to do the same. A patent right or copy¬ 
right, are of this kind. 

Exclusive, computation of time . Shut 
out; not included. As when an act is to 
be done within a certain time, as ten days 
from a particular time, one day is to be 
included and the other excluded. Vide Hob. 
139 ; Cowp. 714 ; Lofft, 276 ; Dougl. 463 ; 
2 Mod. 280; Sav. 124 ; 3 Penna. Rep. 200; 
1 Serg. & Rawle, 43 ; 3 B. & A. 581 ; 
Coin. Dig. Temps, A; 3 East, 407 ; Com. 
Dig. Estates, G 8: 2 Chit. Pr. 69, 147. 

EXCOMMUNICATION, eccl. law . An 
ecclesiastical sentence, pronounced by a 
spiritual judge against a Christian man, by 
which he is excluded from the body of the 
church, and disabled to bring any action, or 
sue any person in the common law courts. 
Bac. Ab. h. t.; Co. Litt. 133-4. In early 
times it was the most frequent and most 
severe method of executing ecclesiastical 
censure, although proper to be used, said 
Justinian, (Nov. 123,) only upon grave oc¬ 
casions. The effect of it was to remove the 
excommunicated person not only from the 
sacred rites but from the society of men. In 
a certain sense it interdicted the use of fire 
and water, like the punishment spoken of 
by Caesar, (lib. 6 de Bell. Gall.) as inflicted 
by the Druids. Innocent IV. called it the 
nerve of ecclesiastical discipline. Ou re¬ 
pentance, the excommunicated person was? 
absolved and received again to communion 
These are said to be the powers of binding 
and loosing—the keys of the kingdom of 
heaven. This kind of punishment seenu 
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to have been adopted from the Roman 
usage of interdicting the use of fire and 
water. Fr. Duaren, De Sacris Eccles. Min- 
isteriis, lib. 1, cap. 3. See Ridley’s View 
of the Civil and Ecclesiastical Law, 245, 
246, 249. 

EXCOMMUNICATIO CAPIENDO, 
WRIT OF, Eng. eccl. law . A writ issuing 
out of chancery, founded on a bishop’s 
certificate that the defendant had been 
excommunicated, which writ is return¬ 
able in the king’s bench. F. N. B. 62, 
64, 65 ; Bac. Ab. Excommunication, E. 
See Statutes 3 Ed. I. c. 15 ; 9 Ed. II. 
c. 12; 2 & 3 Ed. VI. c. 13 ; 5 & 6 Ed. VI. 
c. 4 ; 5 Eliz. c. 23; 1 H. V. c. 5; also 
Cro. Eliz. 224, 680; Cro. Car. 421 ; Cro. 
Jac. 567; 1 Vent. 146; 1 Salk. 293, 294, 
295. 

EXCUSABLE HOMICIDE, crirn. law . 
The killing of a human being, when the 
party killing is not altogether free from 
blame, but the necessity which renders it 
excusable, may be said to be partly induced 
by his own act. 1 East, P. C. 220. 

EXCUSE. A reason alleged for the 
doing or not doing a thing. 

2. This word presents two ideas differing 
essentially from each other. In one case 
an excuse may be made in order to show 
that the party accused is not guilty; in 
another, by showing that though guilty, he 
is less so, than he appears to be. Take, 
for example, the case of a sheriff who has 
an execution against an individual, and who 
in performance of his duty, arrests him ; in 
an action by the defendant against the 
sheriff, the latter may prove the facts, and 
this shall be a sufficient excuse for him: 
this is an excuse of the first kind, or a 
complete justification ; the sheriff was guilty 
of no offence. But suppose, secondly, that 
the sheriff has an execution against Paul, 
and by mistake, and without any malicious 
design, he arrests Peter instead of Paul; 
the fact of his having the execution against 
Paul and the mistake being made, will not 
justify the sheriff, but it will extenuate and 
excuse his conduct, and this will be an ex¬ 
cuse of the second kind. 

3. Persons are sometimes excused for 
the commission of acts, which ordinarily 
are crimes, either because they had no in¬ 
tention of doing wrong, or because they had 
no power of judging, and therefore had no 
criminal will (q. v.); or having power of 
judging they had no choice, and were com¬ 
pelled by necessity. Among the first class 


may be placed infants under the age of dis¬ 
cretion, lunatics, and married women com¬ 
mitting an offence in the presence of their 
husbands, not malum in se y as treason or 
murder; 1 Ilale’s P. C. 44, 45; or in 
offences relating to the domestic concern or 
management of the house, as the keeping of 
a bawdy house. Ilawk. b. 1, c. 1, s. 12. 
Among acts of the second kind may be 
classed, the beating or killing another in 
self-defence; the destruction of property 
in order to prevent a more serious calamity, 
as the tearing down of a house on fire, to 
prevent its spreading to the neighboring 
property, and the like. See Balloz, Diet, 
li. t. 

EXEAT, eccL law . This is a Latin 
term, which is used to express the written 
permission which a bishop gives to an 
ecclesiastic to exercise the functions of his 
ministry in another diocese. 

TO EXECUTE. To make, to perform, 
to do, to follow out. This term is fre¬ 
quently used in the law; as, to execute a 
deed is to make a deed. 

2. It also signifies to perform, as to 
execute a contract; hence some contracts 
are called executed contracts, and others 
arc called executory contracts. 

3. To execute also means to put to 
death by virtue of a lawful sentence ; as, 
the sheriff executed the convict. 

EXECUTED. Something done ; some¬ 
thing completed. This word is frequently 
used in connexion with others to designate 
a quality of such other words; as an 
executed contract ; an executed estate ; 
an executed trust, &c. It is opposed to 
executory. 

2. An executed contract is one which 
has been fulfilled ; as, where the buyer has 
paid the price of the thing purchased by 
him. See Agreement. 

3. An executed estate is when there is 
vested in the grantee a present and im¬ 
mediate right of present or future enjoy¬ 
ment ; and, in another sense, the term 
applies to the time of enjoyment; and in 
that sense, an estate is said to be executed, 
when it confers a present right of present 
enjoyment. When the right of enjoyment 
in possession is to arise at a future period, 
only the estate is executed ; that is, it ia 
merely vested in point of interest: when 
the right of immediate enjoyment is annexed 
to the estate, then only is the estate vested 
in possession. 1 Prest. on Est. 62. 

4. Trusts executed are, when by deed 
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or will, lands are conveyed, or devised, in 
terms or in effect, to and for the use of one 
person or several persons, in trust for others, 
without any direction that the trustees shall 
make any farther conveyance ; so that it 
docs not appear that the author of the trusts 
had a view to a future instrument for ac¬ 
complishing his intention. Prest. on Est. 188. 

EXECl'TIO NON. These words occur 
in the stat. 13 Ed. I. cap. 45, in the fol¬ 
lowing connexion : Et. . . . preeipiatur vice- 
comiri quod scire faeiat parti . . . quod sit 
ad certain diem ostensura si quid sciat di- 
cere qua re hiijusmodi irrotulata vel in fine 
content a exeat tone m habere non debeant . 
This statute is the origin of the scire facias 
post annum et diem quare cxccutionem non, 
etc. To a plea in bar to such a writ, the 
defendant should conclude that the plain¬ 
tiff ought not to have or maintain his afore¬ 
said execution thereof against him, which is 
called the executio non, as in other cases by 
actio non . (q. v.) 10 Mod. 112 ; Yelv. 

218. 

EXECUTION, contracts . The accom¬ 
plishment of a thing ; as the execution of 
a bond and warrant of attorney, which is 
the signing, sealing, and delivery of the 
same. 

Execution, crim . law. The putting a 
convict to death, agreeably to law, in pur¬ 
suance of his sentence. 

Execution, practice. The act of car¬ 
rying into effect the final judgment of a 
court, or other jurisdiction. The writ which 
authorizes the officer so to carry into effect 
such judgment is also called an execution. 

. 2. A distinction has been made between 
an execution which is used to make the 
money due on a judgment out of the pro¬ 
perty of the defendant, and which is called 
a final execution ; and one which tends to 
an end but is not absolutely final, as a 
capias ad sat is faciendum, by virtue of which 
the body of the defendant is taken, to the 
intent that the plaintiff shall be satisfied his 
debt, Ac., the imprisonment not being abso¬ 
lute, but until he shall satisfy the same; 
this is called an execution quousque. 6 
Co. 87. 

8. Executions are either to recover 
specific things, or money. 1. Of the 
first class are the writs of habere facias 
gdsinam; (q. v.) habere facias possessionem; 
(q. v.) ret or no habendo; (q. v.) distringas. 
(q. v.) 2. Executions for the recovery of 

money are those which issue against the 
body of the defendant, as the capias ad 


satisfaciendum, (q. v.); an attachment, (q. 
v.) ; those which issue against his goods 
and chattels; namely, the fieri facias , (q. 
v.); the venditioni exponas, (q. v.); thoso 
which issue against his lands, the levari 
facias: (q. v.) tlie liberari facias; the elegit. 
(q. v.) Vide 10 Vin. Ah. 541 ; 1 Ves. jr. 
430 ; 1 Sell. Pr. 512; Bac. Ab. h. t.: Com. 
Pig. h, t.; the various Digests, h. t.: Tidd’s 
Pr. Index, h. t.; 3 Bouv. Inst. n. 3305, et 
seq. Courts will at any time grant leave to 
amend an execution so as to make it con¬ 
formable to the judgment on which it was 
issued. 1 Serg. & R. 98. A writ of error 
lies on an award of execution. 5 Rep. 82, a: 
1 Rawle, Rep. 47, 48 ; Writ of Execution. 

Execution tare'e. By the term exe- 
cution parec , which is used in Louisiana, is 
meant a right founded on an authentic act; 
that is, an act passed before a notary, by 
which the creditor may immediately, with¬ 
out citation or summons, seize and cause to 
be sold, the property of his debtor, out of 
the proceeds of which to receive his pay¬ 
ment. It imports a confession of judgment, 
and is not unlike a warrant of attorney. 
Code of Pr. of Lo. art. 732; G Touli. n 
208: 7 Toull. 99. 

EXECUTIONER. The name given to 
him who puts criminals to death, according 
to their sentence ; a hangman. 

2. In the United States, executions are 
so rare that there arc no executioners by 
profession. It is the duty of the sheriff or 
marshal to perform this office, or to pro¬ 
cure a deputy to do it for him. 

EXECUTIVE,go?>er/i/fle?iL That power 
in the government which causes the laws to 
be executed and obeyed : it is usually con¬ 
fided to the hands of the chief magistrate; 
the president of the United States is in¬ 
vested with this authority under the national 
government; and the governor of each 
state has the executive power in his hands. 

2. The officer in whom is vested the 
executive power is also called the execu¬ 
tive. 

3. The Constitution of the United States 
directs that “ the executive power shall be 
vested in a president of the United States 
of America.” Art. 2, s. 1. Vide Story, 
Const. B. 3, c. 3G. 

EXECUTOR, trusts. The word execu¬ 
tor, taken in its largest sense, lias several 
acceptations. 1. Executor dativus, who is 
one called an administrator to an intestate. 
2. Executor testamentarius, or one ap¬ 
pointed to the office by the last will of a 
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testator, and this is what is usually meant 
by the term. 

2. In the civil law, the person who is 
appointed to perform the duties of an ex¬ 
ecutor as to goods, is called haeres testa- 
mentarius; the term executor, it is said, is 
a barbarism unknown to that law. 3 Atk. 
304. 

3. An executor, as the term is at pre¬ 
sent accepted, is the person to whom the 
execution of a last will and testament of 
personal estate is, by the testator’s appoint¬ 
ment, confided, and who has accepted of 
the same. 2 Bl. Com. 503; 2 P. Wms. 
548; Toller, 30; 1 Will, on Ex. 112; 
Swinb. pt. 4, s. 2, pi. 2. 

4. Generally speaking, all persons who 
are capable of making wills may be execu¬ 
tors, and some others beside, as infants and 
married women. 2 Bl. Com. 503. 

5. An executor is absolute or qualified ; 

his appointment is absolute when he is con¬ 
stituted certainly, immediately, and without 
restriction in regard to the testator’s ef¬ 
fects, or limitation in point of time. It 
may be qualified by limitation as to the 
time or place wherein, or the subject mat¬ 
ters whereon, the office is to be exercised ; 
or the creation of the office may be condi¬ 
tional. It may be qualified. 1st. By limi¬ 
tations in point of time, for the time may 
be limited when the person appointed shall 
begin, or when he shall cease to be execu¬ 
tor ; as, if a man be appointed executor 
upon the marriage of testator’s daughter. 
Swinb. p. 4, s. 17, pi. 4. 2. The appoint¬ 

ment may be limited to a place ; as, if one 
be appointed executor of all the testator’s 
goods in the state of Pennsylvania. 3. The 
power of the executor may be limited as to 
the subject matter upon which it is to be 
exercised ; as, when a testator appoints A 
the executor of his goods and chattels in 
possession ; B, of his choses in action. One 
may be appointed executor of one thing, 
only, as of a particular claim or debt due 
by bond, and the like. Off. Ex. 29; 3 
Philliin. 424. But although a testator may 
thus appoint separate executors of distinct 
parts of his property, and may divide their 
authority, yet quoad the creditors of the tes¬ 
tator they are all executors, and act as one 
executor, and may be sued as one executor. 
Cro. Car. 293. 4. The appointment may 

be conditional, and the condition may be 
either precedent or subsequent. Godolph. 
Orph. Leg. pt. 2, c. 2, s. 1 ; Off. Ex. 23. 

6. An executor derives his interest in 


the estate of the deceased entirely from th* 
will, and it vests in him from the monlent 
of the testator’s death. 1 Will. Ex. 159; 
Com. Dig. Administration, B 10; 5 B. & 
A. 745 ; 2 W. Bl. Bep. G92. He acquires 
an absolute legal title to the personalty 
by appointment, but nothing in the lands 
of the testator, except by devise. He can 
touch nothing which was not personal at the 
testator’s decease, except by express direc¬ 
tion. 9 Serg. & Bawle, 431; Gord. Law 
Dec. 93. Still his interest in the goods of 
the deceased is not that absolute, proper 
and ordinary interest, which every one has 
in his own proper goods, lie is a mere 
trustee to apply the goods for such pur¬ 
poses as are sanctioned by law. 4 T. 11. 
645 ; 9 Co. 88 ; 2 Inst. 236 ; Off. Ex. 192. 
lie represents the testator, and therefore 
may sue and recover all the claims he had 
at the time of his death ; and may he sued 
for all debts due by him. 1 Will. Ex. 508, 
et scq. By the common law, however, such 
debts as were not due by some writing could 
not be recovered against the executors of a 
deceased debtor. The remedy was only in 
conscience or by a quo minus in the ex¬ 
chequer. Afterwards an action on the case 
in banco regis was given. Crompt. Juris- 
die. 66, b; Plowd. Com. 183; 11 II. VII. 
26. 

7. The following are the principal du¬ 
ties of an executor: 1. Within a conve¬ 
nient time after the testator’s death, to col¬ 
lect the goods of the deceased, provided he 
can do so peaceably; when he is resisted, 
he must apply to the law for redress. 

8. —2. To bury the deceased in a man¬ 
ner suitable to the estate he leaves behind 
him; and when there is just reason to be¬ 
lieve he died insolvent, he is not warranted, 
in expending more in funeral expenses (q.v.) 
than is absolutely necessary. 2 Will. Ex. 
636; 1 Salk. 296 ; 11 Serg. & Kawlc,204; 
14 Serg. & Baw r le, 64. 

9. —3. The executor should prove the 
will in the proper office. 

10. —4. He should make an inventory 
(q. v.) of the goods of the intestate, which 
should be filed in the office. 

11. —5. He should ascertain the debts 
and credits of the estate, and endeavor to 
collect all claims with as little delay as 
possible, consistently with the interest of 
the estate. 

12. —6. He should advertise for debts 
and credits : see forms of advertisement 

1 Chit. Pr. 521. 
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13. —7. He should reduce the whole of 
the goods, not specifically bequeathed, into 
money, with all due expedition. 

14. —S. Keep the money of the estate 
safely, but not mixed with his own, or he 
may be charged interest on it. 

15. —9. Be at all times ready to ac¬ 
count, nud actually file an account within a 
year. 

16. —10. Pay the debts and legacies in 
the order required by law. 

17. Co-executors, however numerous, 
are considered, in law, as an individual per¬ 
son, and, consequently, the acts of any one 
of them, iu respect of the administration 
of the assets, are deemed, generally, the 
acts of all. Bac. Ab. Executor, D; Touch. 
4S4 ; for they have all a joint and entire 
authority over the whole property. Off. 
Ex. -13; 1 Rolle’s Ab. 924; Com. Dig. 
Administration, B 12. On the death of 
one or more of several joint executors, 
their rights and powers survive to the sur¬ 
vivors. 

18. When there are several executors and 
all die, the power is in common transferred 
to the executor of the last surviving executor, 
so that he is executor of the first testator ; 
and the law is the same when a sole execu¬ 
tor dies leaving an executor, the rights are 
vested in the latter. This rule has been 
changed, iu Pennsylvania, and, perhaps, 
some other states, by legislative provision ; 
there, in such case, administration cum 
testamepto annexo must be obtained, the 
right does not survive to the executor of 
the executor. Act of Pennsylvania, of 
March 15, 1832, s. 19. In general, execu¬ 
tors are not responsible for each other, and 
they have a right to settle separate ac¬ 
counts. See Joint Executors . 

19. Executors may be classed into general 
and special; instituted and substituted; 
rightful and executor de son tort; and 
executor to the tenor. 

20. ’ A general executor is one who is 
appointed to administer the whole estate, 
without any limit of time or place, or of the 
subject-matter. 

21. A special executor is one who is 
appointed or constituted to administer either 
a part of the estate, or the whole for a limit¬ 
ed time, or only in a particular place. 

22. An instituted executor is one who 
is appointed by the testator without any 
condition, and who has the first right of 
acting when there are substituted executors. 
An example will show the difference be- 

Vol. I.—H h 


tween an instituted and substituted execu¬ 
tor : suppose a man makes his son his ex¬ 
ecutor, but if he will not act, lie appoints his 
brother, and if neither will act, his cousin ; 
here the son is the instituted executor, in 
the first degree, the brother is said to be 
substituted in the second degree, and the 
cousin in the third degree, and so on. See 
Heir , instituted , and Swinb. pt. 4, s. 19, 
pi. 1. 

23. A substituted executor is a person 
appointed executor, if another person who 
has been appointed refuses to act. 

24. A rightful executor is one lawfully 
appointed by the testator, by his will. De¬ 
riving his authority from the will, he may 
do most acts, before he obtains letters tes¬ 
tamentary, but he must be possessed of them 
before he can declare in action brought by 
him, as such. 1 P. Wms. 768; Will, on 
Ex. 173. 

25. An executor de son tort , or of his 
own wrong, is one, who, without lawful au¬ 
thority, undertakes to act as executor of a 
person deceased. To make an executor de 
son tort , the act of the party must be, 1. 
Unlawful. 2. By asserting ownership, as 
taking goods or cancelling a bond, and not 
committing a mere trespass. Dyer, 105, 
166 ; Cro. Eliz. 114. 3. An act done be¬ 
fore probate of will, or granting letters of 
administration. 1 Salk. 313. One may be 
executor de son tort when acting under a 
forged will, which has been set aside. 3 T. 
R. 125. An executor de son tort . The 
law on this head seems to have been bor¬ 
rowed from the civil law doctrine of pro 
hmrede gestio. See Heinnec. Antiq. Syn¬ 
tagma, lib. 2, tit. 17, § 16, p. 468. He is, 
in general, held responsible for all his acts, 
when he does anything which might preju¬ 
dice the estate, and receives no advantage 
whatever in consequence of his assuming 
the office. He cannot sue a debtor of the 
estate, but may be sued generally as execu¬ 
tor. See a good reading on the liabilities 
of executors de son forty in Godolph. Orph. 
Legacy, 9i, 93, and 10 Wentw. PI. 378, for 
forms of declaring; also, 5 Co. llcp. 50 b, 
31 a; Yelv. 137 ; 1 Brownlow, 103; Salk. 
28 ; Ham. Parties, 273; Imp. Mod. PI. 94. 
As to what acts will make a person liable 
as executor de son forty see Godolph. O. ‘ 
ubi sup.; Gord. Law of Dee. 87, 89 ; Off. 
Ex. 181 ; Bac. Ab. Executor, &e., B 8 ; 
11 Yin. Ab. 215; 1 Dane’s Ab. 561; Bull. 
N. P. 48 : Com. Dig. Administration, C 3 * 
Ham. on Part. 146 to 156; 8 John. R. ■ 


498 


EXE 


EXE 


426; 7 John. It. 161; 4 Mass. 654; 3 
Penna. II. 129 ; 15 Serg. & Rawle, 39. 

26. —2. The usurpation of an office or 
character cannot confer the rights and pri¬ 
vileges of it, although it may charge the 
usurper with the duties and obligations an¬ 
nexed to it. On this principle^ an executor 
de son tort is an executor only for the pur¬ 
pose of being sued, not for the purpose of 
suing. In point of form, he is sued as if he 
were a rightful executor. He is not de¬ 
nominated in the declaration executor (de 
son tort) of his own wrong. It would be 
improper to allege that the deceased person 
with whose estate he has intermeddled died 
intestate. Nor can he be made a co-dcfcnd- 
ant with a rightful executor. Ham. Part. 
146, 272,273 ; Laweson Plead. 190,note; 
Com. Dig. Abatement, F 10. If he take 
out letters of administration, he is still liable 
to be sued as executor, and in general, it is 
better to sue him as executor than as ad¬ 
ministrator. Godolph. 0. Leg. 93,94, 95, 
§§ 2, 3. 

27. An executor to the tenor . This 
phrase is used in the ecclesiastical law, to 
denote a person who is not directly ap¬ 
pointed by the will an executor, but who is 
charged with the duties which appertain to 
one; as, “ I appoint A B to discharge all 
lawful demands against iny will.” 3 Phill. 
116; 1 Ecel. Rep. 374: Swinb. 247; 
Wentw. Ex. part 4, s. 4, p. 230. 

Vide, generally, Bouv. Inst. Index, h.t.; 
11 Vin. Ab. h. t.; Bac. Ab. h. t.; Rolle, Ab. 
h. t.; Nelson’s Ab. li. t.; Dane’s Ab. Index, 
h. t.; Com. Dig. Administration ; 1 Supp. 
to Ves. jr. 8, 90, 356, 438 ; 2 Id. 69 ; 1 
Yern. 302-3; Yelv. 84 a; 1 Salk. 318: 
18 Engl. C. L. Rep. 185 ; 10 East, 295 ; 2 
Phil. Ev. 289 ; 1 Rop. Leg. 114 ; Ameri¬ 
can Digests, h. t.; Swinburne, Williams, 
Lovelass, and Roberts’ several treatises on 
the law of Executors ; Off. Ex. per totum ; 
Chit. Pr. Index, h. t. For the various pleas 
that may be pleaded by executors, see 7 
Wentw. Plead. 596,-602; 10 Id. 378; 
Cowp. 292. For the origin and progress of 
the law in relation to executors, the reader 
is referred to 5 Toull. n. 576, note; Glos- 
saire du Droit Fran^ais, par Delauriere, 
verbo Executeurs Testamentaires, and the 
same author on art. 297, of the Custom 
>f Paris; Poth. Des Donations Testamen- 

res* 

EXECUTORY. Whatever may be exe¬ 
cuted ; as an executory sentence or judg¬ 
ment, an executory contract. 


Executory devise, estates. An execu 
tory devise is a limitation by will of a future 
contingent interest in lands, contrary to the 
rules of limitation of contingent estates in 
conveyances at law. When the limitation 
by will does not depart from those rules 
prescribed for the government of contingent 
remainders, it is, in that case, a contingent 
remainder, and not an executory devise. 4 
Kent, Com. 257 ; 1 Eden’s R. 27; 3 T. 
R. 763. 

2. An executory devise differs from a 
contingent remainder in three material 
points. 1. It needs no particular estate to 
precede and support it; for example, a de¬ 
vise to A B, upon his marriage. 2. A fee 
may be limited after a fee, ns in the case of 
a devise of land to C 1), in fee, and if he 
dies without issue, or before the age of 
twenty-one, then to E F, in fee. 3. A term 
for years may be limited over after a life 
estate created in the same. 2 Bl. Com. 
172,173. 

3. To prevent perpetuities, a rule has 
been adopted that the contingency must hap^ 
pen during the time of a life or lives in being 
and twenty-one years after, and the months 
allowed for gestation in order to reach be¬ 
yond the minority of a person not in esse 
at the time of making the executory devise. 
3 P. Wins. 258; 7 T. R. 100 ; 2 Bl. Com. 
174; 7 Cranch, 456; 1 Gilm. 194; 2 
Ilayw. 375. 

4. There are several kinds of executory 
devises ; two relative to real estate, and one 
in relation to personal estate. 

5. —1. When the devisor parts with his 
whole estate, but upon some contingency, 
qualifies the disposition of it, and limits an 
estate on that contingency. For example, 
when the testator devises to Peter for life, 
remainder to Paul, in fee, provided that if 
James should within three months after the 
death of Peter pay one hundred dollars to 
Paul, then to James in fee; this is an exe¬ 
cutory devise to James, and if he dies 
during the life of Peter, his heir may per¬ 
form the condition. 10 Mod. 419; Prec. 
in Ch. 486 ; 2 Binn. 532 ; 5 Binn. 252 ; 
7 Cranch, 456 ; 6 Munf. 187 ; 1 Dcsaus. 
137, 183 ; 4 Id. 340, 459 ; 5 Day, 517. 

6. —2. When the testator gives a future 
interest to arise upon a contingency, but 
does not part with the fee in the meantime; 
as in the ease of a devise of the estate to the 
heirs of John after the death of John ; or a 
devise to John in fee, to take effect six 
months after the testator’s death ; or a 
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deviso to the dauditor of John, who shall 
marry Robert, within fifteen years, T. 
Haym. $2 ; 1 Salk. 226 ; 1 Lutw. 798. 

7,—3. The executory bequest of a chat¬ 
tel interest is good, oven though the ulte¬ 
rior legatee be not at the time in esse, and 
chattels so limited are protected from the 
demands of creditors beyond the life of the 
first taker, who cannot pledge them, nor 
dispose of them beyond his own life interest 
in them. 2 Kent, Coin. 285 : 2 Serg. & 
Rawle, 59 : 1 Desaus. 271; 4 Desaus. 340 ; 

1 Bay, 78. But such a bequest, after an 
indefinite failure of issue, is bad. See 2 
Serg. & R. 02 ; Watk. Prin. Con. 112, 116 : 
Harg. note, 1 Tho. Co. Litt. 595-6, 
515-16. 

Vide, Com. Dig. Estates by Devise, N 
16 ; Fearne on Rem. 381 ; Cruise’s Dig. 
Index, h. t.; 4 Kent, Com. 357 to 381; 2 
Hill. Ab. c. 43, p. 533. 

Executory process, via executoria . In 
I*ouisiana, this is a process which can be 
resorted to only in two cases, namely: 
1. When the creditor’s right arises from an 
act importing a confession of judgment, and j 
which contains a privilege or mortgage 
in his favor. 2. When thq creditor de- , 
mands the execution of a judgment which 
has been rendered by a tribunal different 
from that within whose jurisdiction the 
execution is sought. Code of Practice, J 
art. 732. I 

Executory trust. A trust is said to j 
be executory where some further act is requi¬ 
site to be done by the author of the trust 
himself or by the trustees, to give it its full 
effect; as, in the case of marriage articles ; 
or, as in the case of a will, where pro¬ 
perty is vested in trustees in trust to 
settle or convey; for, it is apparent in 
both of these cases, a further act, namely, 
a settlement or a conveyance, is contem¬ 
plated. 

2. The difference between an executed 
and an executory trust, is this, that courts 
of equity in cases of executed trusts will con¬ 
strue the limitations in the same manner as 
similar legal limitations. White’s L. C. in 
Eq. 18. But, in cases of executory trusts, 
a court of equity is not, as in the case of 
sxecuted trusts, bound to construe technical 
expressions with legal strictness, but will 
uould the trusts according to the intent of 
.he creator of such trusts. White’s L. C. 
Eq. 18. 

3. When .a voluntary trust is executory, 
and not executed, if it could ^ not be en¬ 


forced at law, because it is a defective con¬ 
veyance, it is not helped in equity, in favor 
of a volunteer. 4 John. Ch. 498, 500; 4 
Paige, 305 ; 1 Dev. Eq. 11. 93. 

4. But where the trust, though volun¬ 
tary, lias been executed in part, it will be 
sustained or enforced in equity. 1 John. 
Ch. R. 329; 7 Penn. St. R. 175, 178; 
White’s L. C. in Eq. *176 ; 18 Ves. 140; 
j 1 Keen’s It. 551; 6 Vos. 656; 3 Beav. 
i 238. 

j EXECUTRIX. A woman who has been 
i appointed by will to execute such will or 
; testament. Sec Executor. 

| EXEMPLIFICATION, evidence . A 
perfect copy of a record, or office book law- 
i fully kept, so fhr as relates to the matter in 
question. 3 Bouv. Inst. n. 3107. Vide, 
generally, 1 Stark. Ev. 151 ; 1 Phil. Ev. 
307 ; 7 Cranch, 481; 3 Wheat. 231; 10 
Wheat. 469 ; 9 Cranch, 122 ; 2 Yeatcs, 
532 ; 1 Hayw. 359 ; 1 John. Cas. 238. As 
to the mode of authenticating records of 
other states, see articles Authentication , 
and Evidence. 

EXEMPTION. A privilege which dis¬ 
penses with the general rule ; for example, 
in Pennsylvania, and perhaps in all tbe 
other states, clergymen are exempt from 
serving on juries. Exemptions are ge¬ 
nerally allowed, not for the benefit of 
tbe individual, but for some public ad¬ 
vantage. 

EXEMPTS. Persons who are not bound 
by law, but excused from the performance 
of duties imposed upon others. 

2. By the Aet of Congress of May 8, 
1792, 1 Story, L. U. S. 252, it is provided, 
§ 2. That the vice-president of the United 
States ; the officers, judicial and executive, 
of the government of the United States; tho 
members of both houses of congress, and 
their respective officers; all custom-house 
officers, with their clerks; all post officers, 
and stage drivers, who are employed in tho 
care and conveyance of the mail of the post 
office of the United States; all ferrymen 
employed at any ferry on the post road; all 
inspectors of exports ; all pilots ; all mari¬ 
ners, actually employed in the sea service 
of any citizen or merchant within the Uni¬ 
ted States; and all persons who now arc, 
or may hereafter be, exempted by the laws 
of the respective states, shall be, and are 
hereby, exempted from militia duty, not 
withstanding their being above the age ot 
eighteen, and under the age of forty-five 
years. 
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EXEQUATUR, French law. This Latin 
word was, in the ancient practice, placed at 
the bottom of a judgment emanating from 
another tribunal, and was a permission and 
authority to the officer to execute it within 
the jurisdiction of the judge who put it be¬ 
low the judgment. 

2. We have something of the same kind 
in our practice. When a warrant for the 
arrest of a criminal is issued by a justice 
of the peace of one county, and lie flies into 
another, a justice of the latter county may 
endorse the warrant and then the ministerial 
officer may execute it in such county. This 
is called backing a warrant. 

Exequatur, internal, law. A declara¬ 
tion made by the executive of a government 
near to which a consul has been nominated 
and appointed, after such nomination and 
appointment has been notified, addressed to 
the people, in which is recited the appoint¬ 
ment of the foreign state, and that the 
executive having approved of the consul as 
such, commands all the citizens to receive, 
countenance, and, as there may be occasion, 
favorably assist the consul in the exercise 
of his place, giving and allowing him all 
the privileges, immunities, and advantages, 
thereto belonging. 3 Chit. Com. Law, 
56; 3 Maule & Selw. 290; 5 Pardes. 
n. 1445. 

EXERCITOR. A term in the civil law , 
to denote the person who fits out and equips 
a vessel, whether he be the absolute or 
qualified owner, or even a mere agent. 
Emer. on Mar. Loans, c. 1, s. 1. 

2. In English, we generally use the 
word “ ship’s husband,” but exercitor is 
generally used to designate and distinguish 
from among several part owners of a ship, 
the one wdio has the immediate care and 
management of her. Hall on Mar. Loans, 
142, n. See Dig. 19, 2, 19, 7 ; Id. 14, 1, 
1, 15 ; Vieat, Voeab. > Ship’s husband . 

EXHEREDATION, civil law . The act 
by which a forced heir is deprived of his 
legitimate or legal portion which the law 
gives him ; disinherison, {q. v.) 

EXHIBIT, practice. Where a paper or 
other writing is on motion, or on other oc¬ 
casion, proved ; or if an affidavit to which 
the paper writing is annexed, refer to it, it 
is usual to mark the same with a capital 
letter, and to add, u This paper writing, 
marked with the letter A, was shown to the 
deponent at the time of his being sworn by 
me, and is the writing by him referred to 
in the affidavit annexed hereto.” Such 


paper or other writing, with this attes¬ 
tation, signed by the judge or other per¬ 
son before whom the affidavit din]] have 
been sworn, is called an exhibit. Vide 
Rtra. 674; 2 P. Wms. 410; Grcsl. E q. 
Ev. 98. 

TO EXHIBIT. To produce a thing 
publicly, so that it may be taken possession 
of, or seized. Dig. 10, 4, 2. To exhibit 
means also to file of record; as, it is the 
practice in England in personal actions, 
when an officer or prisoner of the king's 
bench is defendant, to proceed against 
such defendant in the court in which he is 
an officer, by exhibiting , that is, filing a 
bill against him. Steph. PI. 52, n. (/); 2 
Sell. Pr. 74. In medical language, to ex¬ 
hibit signifies to administer, to cause a 
thing to be taken by a patient. Chit. Med. 
Jur. 9. 

EXHIBIT ANT. One who exhibits any 
thing; one who is complainant in articles 
of the peace. 12 Adol. k Ellis, 599; 40 
E. C. L. R. 124. 

EXHIBITION, Scotch law. An action 
for compelling the production of writings. 
In Pennsylvania, a party possessing w T ritings 
is compelled to produce them on proper 
notice being given, in default of which judg¬ 
ment is rendered against him. 

EXIGENT, or EX1GI FACIAS, prac¬ 
tice. A writ issued in the course of pro¬ 
ceedings to outlawry, deriving its name and 
application from the mandatory words found 
therein, signifying, “ that you cause to be 
exacted or required; and it is that proceed¬ 
ing in an outlawry which, with the writ of 
proclamation, issued at the snrne time, im¬ 
mediately precedes the writ of capias utla- 
gatum. 2 Virg. Cas. 244. 

EXIGIBLE. That which may be ex¬ 
acted ; demandable; requirable. 

EXILE, civil law. The interdiction of 
all places except one in which the party is 
forced to make his residence. 

2. This punishment did not deprive the 
sufferer of his right of citizenship, or of his 
property, unless the exile w’ere perpetual, 
in which case confiscation not unfrequently 
was a part of the sentence. Exile was 
temporary or perpetual. Dig. 48, 22, 4 : 
Code, 10, 59, 2. Exile differs from de¬ 
portation, (q. v.) and relegation, (q. v.' 
Vide 2 Lev. 191 ; Co. Lift. 133, a. 

EXILIUM. By this term is understood 
that kind of waste which either drove away 
the inhabitants into a species of exile, or 
had a tendency to do so; as the prostrating 
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or extirpating of trees in an orchard or 
avenue, or about any house. Bac. Ab. 
Waste, A ; Bract, lib. 4, c. 18, s. 13 ; 1 
Reeves' Hist. Law, 386. 

EXITUS. Issue, child, or offspring; 
rents or profits of land. Cowell, li. v. In 
pleading, it is the issue, or the end, termina¬ 
tion, or conclusion of the pleadings, and is 
so called, because an issue brings the plead¬ 
ings to a close. 3 Bl. Com. 314. 

EX1GHXDARY, Eng. law . An officer 
who makes out exigents. 

o § 

EXOIXE, French law. An act or in¬ 
strument in writing, which contains the 
reasons why a party in a civil suit, or a 
person accused, who has been summoned, 
agreeably to the requisitions of a decree, 
does not appear. Poth. Proced. Crim. s. 3, 
art. 3. Vide Essoia. 

EXONERATION. The taking off a 
burden or duty. 

:2. It is a rule in the distribution of an 
intestate’s estate that the debts which he 
himself contracted, and for which he mort¬ 
gaged his land as security, shall be paid 
out of the personal estate in exoneration of 
the real. 

3. But when the real estate is charged 
with the payment of a mortgage at the time 
the intestate buys it, and the purchase is 
made subject to it, the personal is not in 
that case to be applied in exoneration of 
the real estate, 2 Pow. Mortg. 780; 5 
Ilayw. 57 ; 3 Johns. Ch. R. *229. 

4. But the rule for exonerating the real 
estate out of the personal, does not apply 
against specific or pecuniary legatees, nor 
the widow’s right to paraphernalia, and with 
reason not against the interest of creditors. 
2 Ves. jr. 64 ; 1 P. Wins. 693; Id. 729 : 
2 Id. 120,335; 3 Id. 367. Vide Pow. Mortg. 
Index, h. t. 

EXONERATUR, practice . A short note 
entered on a bail piece, that the bail is ex¬ 
onerated or discharged in consequence of 
having fulfilled the condition of his obliga¬ 
tion, made by order of the court or of a 
judge upon a proper c^use being shown. 

2. A surrender is the most usual cause; 
but an exoneratur may be entered in other 
cases, as in case of death of the defendant, 
or his bankruptcy. 1 Arch. Pr. 280, 281, 
282; Tidd’s Pr/240. 

EXPATRIATION. The voluntary act 
of abandoning one’s country and becoming 
the citizen or subject of another. 

2. Citizens of the United States have 
the right to expatriate themselves until re- 
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strained by congress ; but it seems that a 
citizen cannot renounce bis allegiance to 
the United State# without the permission 
of government, to be declared by law. To 
be legal, the expatriation must be for a 
purpose which is not unlawful, nor in fraud 
of the duties of the emigrant at home. 

3. A citizen may acquire in a foreign 
country commercial privileges attached to 
his domicil, and be exempted from the 
operation of commercial acts embracing 
only persons resident in the United States 
or under its protection. 2 Crunch, 120. 
Vide Serg. Const. Law, 318, 2d ed; 2 
Kent, Com. 36 ; Grotius, B. 2, c. 5, s. 24; 
Puffcnd. B. 8, c. 11, s. 2, 3 ; Vattel, B. 1, 
c. 19, s. 218, 223, 224, 225 : Wyekf. tom. 
i. 117, 119 ; 3 Dali. 133 : 7 Wheat. 3 12 ; 
1 Pet. C. C. R. 161 ; 4 Hall’s Law Jouru. 
461 ; Bracken. Law Misc. 409 ; 9 Mass. R. 
461. For the doctrine of the English 
courts on this subject, see 1 Barton’s Elcm. 
Conveyancing, 31, note : Vaugb, Rep. 227, 
281, 282,291; 7 Co. Rep. 16 ; Dyer, 2, 
224, 298 b, 300 b; 2 P. Wins. 124; 1 
Hole, P. 0. 68 ; 1 Wood. 382. 

EXPECTANCY, estates . Having a 
relation to or dependence upon something 
future. 

2. Estates are of two sorts, either in 
possession , sometimes called estates execu¬ 
ted ; or in expectancy , which arc executory. 
Expectancies are, first, created by the par¬ 
ties, called a remainder; or by act of law, 
called a reversion . 

3. A bargain in relation to an expect¬ 
ancy is, in general, considered invalid. 2 
Vcs. 157 ; Scl. Cas. in Ch. 8 ; 1 Bru. C. C. 
10 ; Jer. Eq. Jnr. 397. 

EXPECTANT. Having relation to, or 
depending upon something; this word is 
frequently used in connexion with fee , as 
fee expectant. 

EXPECTATION. That which may be 
expected, although contingent. In the doc¬ 
trine of life annuities, that share or number 
of the years of. human life which a person 
of a given age may expect to live, upon an 
equality of chances. 

2. In general, the heir apparent will be 
relieved from a contract made in relation to 
his expectancy. See Post Obit . 

EXPENSiE LITIS. Expenses of tho 
suit; the costs which arc generally allowed 
to the successful party. 

EXPERTS. From the Latin t xperti^ 
which signifies, instructed by experience. 
Persons who arc selected by the courts or the 
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parties in a cause on account of their know¬ 
ledge or skill, to examine, estimate, and as¬ 
certain things, and make a report of their 
opinions. Mori, llepert. mot Expert; 2 
Lois des Batimcns, 253 ; 2 N. S, 1; 5 N. 
S. 557 ; 3 L. R. 350 ; 11 L. R. 314; 11 S. 
fc R. 33(3 ; Ray. Med. Jur. Prel. Views, § 
29 ; 3 Bouv. Inst. n. 3208. 

EXPIRATION, civil law. The crime 
of abstracting the goods of a succession. 

2. This is said not to be a theft, because 
the property no longer belongs to the de¬ 
ceased, nor to the heir before he has taken 
possession. In the common law, the grant 
of letters testamentary, or letters of admin¬ 
istration, relate back to the time of the 
death of the testator or intestate, so that 
the property of the estate is vested in 
the executor or administrator from that 
period. 

EXPIRATION. Cessation; end. As, 
the expiration of a lease, of a contract, or 
statute. 

2. In general, the expiration of a con¬ 
tract puts an end to all the engagements of 
the parties, except to those which arise from 
the non-fulfilment of obligations created 
during its existence. For example, the 
expiration of a partnership so dissolves it, 
that the parties cannot in general create 
any new liability, but it still subsists, to 
enable the parties to fulfil engagements in 
which the partners have engaged, or to 
compel others to perform their obligations 
towards them. See Dissolution; Contracts . 

3. When a statute is limited as to time, 
it expires by mere lapse of time, and then 
it has no force whatever; and, if such a 
statute repealed or supplied a former statute, 
the first statute is, ipso facto , revived by 
the expiration of the repealing statute ; 6 
Whart. 294; 1 Bland, R. 604; unless it 
appear that such was not the intention of 
the legislature. 3 East, 212 ; Bac. Ab. 
Statute, D. 

EXPORTATION, commercial law. The 
act of sending goods and merchandise from 
one country to another. 2 Mann. & Gran. 
155; 3 Mann. & Gran. 959. 

2. In order to preserve equality among 
the states, in their commercial relations, the 
constitution provides that “ no tax or duty 
shall be laid on articles exported from any 
state.” Art. 1, s. 9. And to prevent a 
pernicious interference with the commerce 
of the nation, the 10th section of the 1st 
article of the constitution contains the fol¬ 
lowing prohibition * “ No state shall, without 


the consent of congress, lay any imposts or 
duties on imports or exports, except what 
may be absolutely necessary for executing 
its inspection laws; and the net produce of 
all duties and imposts, laid by any state on 
imports or exports, shall be for the jse of 
the treasury of the United States; and 
all such laws shall be subject to the re¬ 
vision and control of the congress.” Vide 
12 Wheat. 419 ; and the article Importa¬ 
tion. 


EXPOSE. A French word , sometimes 
applied to a written document, containing 
the reasons or motives for doing a thing. 
The word occurs in diplomacy. 

EXPOSITION DE PART, French law . 
The abandonment of a child, unable to take 
care of itself, cither in a public or private 
place. 


2. If the child thus exposed should be 
killed in consequence of such exposure ; as, 
if it should be devoured by animals, the 
person thus exposing it would be guilty of 
murder. Rose. Cr. Ev. 591. 

EXPRESS. That which is* made known, 


and not left to implication. The opposite 
of implied. It is a rule, that when a matter 
or thing is expressed, it ceases to be im¬ 
plied by law: expressum facil cessare taciturn . 
Co. Litt. 183 ; 1 Bouv. Inst. n. 97. 

EXPRESSION. The term or use of 


language employed to explain a tiling. 

2. It is a general rule, that expressions 
shall be construed, when they arc capable 
of several significations, so as to give ope¬ 
ration to the agreement, act, or will, if it 
can be done; and an expression is always 
to be understood in the sense most agree¬ 
able to the nature of the contract. Vide 
Clause; Construction; Equivocal; Interpre¬ 
tation: Words . 

EXPROMISSION, civil law . The act 
by which a creditor accepts a new debtor, 
who becomes bound instead of the old, the 
latter being released. It is a species of 
novation, (q. v.) 1 Bouv. Inst. n. 802. 

Vide Delegation . 

EXPROMMISSOR, civil law . By this 
term is understood the person* who alone 
becomes bound for the debt of another, 
whether the latter were obligated or not. 
He differs from a surety, who is bound 
together with his principal. Big* l-> 4, 

4; Dig. 16, 1, 13; Id. 24, 3, 64,4; Id. 

38, 1, 37, 8. ‘ . 

EXPULSION. T he act of depriving a 
member of a body politic, corporate, or of a 
society, t)f his right of membership therein 
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by the vote of such body or society, for some 
violation of his duties as such, or for some 
offence which renders him unworthy of longer 
remaining a member of the same, 

2. By the Constitution of the United 
States, art. 1, s. 5, § 2, each house may de¬ 
termine the rules of its proceedings, punish 
its members for disorderly behaviour, and, 
with the concurrence of two-thirds, expel a 
member. In the case of John Smith, & 
senator from Ohio, who was expelled from 
the senate in 1807, the committee* made a 
report which embraces the following points : 

3. —1. That the senate may expel a 
member for a high misdemeanor, such as a 
conspiracy to commit treason. Its au¬ 
thority is not confined to an act done in 
its presence. 

4. —2. That a previous conviction is 
Dot requisite, in order to authorize the 
senate to expel a member from their body, 
for a high offence against the United 
States. 

5. —3. That although a bill of indict¬ 
ment against a party for treason and mis¬ 
demeanor has been abandoned, because a 
previous indictment against the principal 
party had terminated in an acquittal, owing 
to the inadmissibility of the evidence upon 
that indictment, yet the senate may examine 
the evidence for themselves, and if it be 
sufficient to satisfy their minds that the 
party is guilty of a high misdemeanor, it is 
a sufficient ground of expulsion. 

6. —4. That the 5 th and 6th articles of 
the amendments of the Constitution of the 
United States, containing the general rights 
and privileges of the citizen, as to criminal 
prosecutions, refer only to prosecutions at 
law, and do not affect the jurisdiction of 
the senate as to expulsion. 

7. —5. That before a committee of the 
senate, appointed to report an opinion rela¬ 
tive to the honor and privileges of the senate, 
and the facts respecting the conduct of the 
member implicated, such member is not en¬ 
titled to be heard in his defence by counsel, 
to have compulsory process for witnesses, 
and to be confronted with his accusers. It 
is before the senate that the member charged 
is entitled to be heard. 

8. —6. In determining on expulsion, the 
senate is not bound by the forms of judicial 
proceedings, or the rules of judicial evi¬ 
dence ; nor, it seems, is the same degree of 
proof essential which is required to eonvict 
of a crime. The power of expulsion must, 
in to nature, be discretionary, and its ex¬ 


ercise of a more summary character. 1 
Hall’s Law Journ. 459, 405. 

9. Corporations have the right of expul¬ 
sion in certain cases, as such power is ne¬ 
cessary to the good order and government 
of corporate bodies ; and the cases in which 
the inherent power may be exercised arc of 
three kinds. 1. When an offence is com¬ 
mitted which has no immediate relation to 
a member’s corporate duty, but is of so in¬ 
famous a nature as renders him unfit for 
the society of honest men ; such as the 
offences of perjury, forgery, and the like. 
But before an expulsion is made for a cause 
of this kind, it is necessary that there should 
be a previous conviction by a jury, accord¬ 
ing to the law of the land. 2. When the 
offence is against his duty as a corporator, 
in which case he may be expelled on trial 
and conviction before the corporation. 3. 
The third is of a mixed nature, against the 
member’s duty as a corporator, and also in¬ 
dictable by the law of the land. 2 Binn. 
448. See, also, 2 Burr. 536. 

10. Members of what are called joint 
stock incorporated companies, or indeed 
members of any corporation owning pro¬ 
perty, cannot, without express authority in 
the charter, be expelled, and thus deprived 
of their interest in the general fund. Ang. 
& Ames on Corp. 238. 

See, generally, Ang. & Ames on Corp. 
cb. 11 ; Willcock on Mun. Corp. 270; 11 
Co. 99; 2 Bing. 293 ; 5 Day, 329; Sty. 
478; 6 Conn. It. 532; C Serg. & Bawle, 
469 ; 5 Binn. 486. 

EXTENSION, comm . law. This term 
is applied among merchants to signify an 
agreement made between a debtor and his 
creditors, by which the latter, in order to 
enable the former, embarrassed in his cir¬ 
cumstances, to retrieve his standing, agree 
to wait for a definite length of time after 
their several claims should become due and 
payable, before tbey will demand payment. 

2. Among the French, a similar agree¬ 
ment is known by the name of atermoic- 
ment. Merl. llep. mot Atcrnioiement. 

EXTENT IN AID, English practice . 
An exchequer process, formerly much used, 
and now liable to be abused ; it is regulated 
by 57 Geo. III. c. 117. 

EXTENT IN CHIEF, English practice . 
An execution issuing out of the exchequer 
at the suit of the erown. It is a mere 
fiscal writ. Sec West on Extents; 2 Tidd. 
Index. 

2. When land warf extended at a vain* 
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tion too low, there was no remedy at com¬ 
mon law but to pay the money. 15 H. VII. 
Nor yet in chancer} 7 , unless there was fraud, 
because the extent was made by the oath 
of a jury, and deemed reasonable according 
to the writ of extent for that cause : other¬ 
wise every verdict might be examined in a 
court of chancery. Crompt. on Jurisdic. 
55 a. 

EXTENUATION. That which renders 
a crime or tort less heinous than it would 
be without it: it is opposed to aggravation, 
(q. v.) 

2. In general, extenuating circumstances 
go in mitigation of punishment in criminal 
cases, or of damages in those of a civil na¬ 
ture. See Aggravation; Mitigation. 

EXTERRITORIALITY. This term is 
used by French jurists to signify the im¬ 
munity of certain persons, who, although in 
the state, are not amenable to its laws; 
foreign sovereigns, ambassadors, ministers 
plenipotentiary, and ministers from a foreign 
power, are of this class. Foelix, Droit 
Intern. Prive, liv. 2, tit. 2, e. 2, s. 4. See 
Ambassador ; Conflict of Laws; Minister . 

EXTINCTION OF A THING. When 
a thing which is the subject of a contract 
has been destroyed, the contract is of course 
rescinded ; as, for example, if Paul sell his 
horse Napoleon to Peter, and promises to 
deliver him to the buyer in ten days, and 
in the mean time the horse dies, the con¬ 
tract is rescinded, as it is impossible to de¬ 
liver a thing which is not in esse; but if 
Paul engage to deliver a horse to Peter in 
ten days, and, for the purpose of fulfilling 
his contract, he buys a horse, and it dies, 
this is no cause for rescinding the contract, 
because he can buy another and complete 
it afterwards. When the subject of the 
contract is an individual, and not generally 
one of a species, the contract may be re¬ 
scinded ; when it is one of a species which 
has been destroyed, then it may still be 
completed, and it will be enforced. Lef. 
El. Dr. Rom. § 1009. 

# EXTINGUISHMENT, contracts . The 
destruction of a right or contract—the act 
by which a contract is made void. 

2. An extinguishment may be by matter 
of fact and by matter of law. 1# It is by 
matter of fact either express, as when one 
receives satisfaction and full payment of a 
debt, and the creditor releases the debtor; 
11 John. 513; or implied, as when a per- 
ROn hath a yearly rent out*of lands and 
becomes owner either by descent or pur- j 


chase, of the estate subject to the payment 
of the rent, the latter is extinguished; 3. 
Stew. 60; but the person must have as high 
an estate in the land as in the rent, or the 
rent will not be extinct. Co. Lilt. 147. 
See Merger, 

3. There are numerous cases where the 
claim is extinguished by operation of law ; 
for example, where two persons are jointly, 
but not severally liable, for a simple con¬ 
tract debt, a judgment obtained against 
one is at common law an extinguishment of 
the claim on the other debtor. Pet. C. C. 
301; see 2 John. 213. Vide, generally, 
Bouv. Inst. Index, h. t.; 2 Root, 492 ; 3 
Conn. 62; 1 Hamm. 187 ; 11 John. 513; 
4 Conn. 428 ; 6 Conn. 373 : 1 Halst. 190 ; 
4 N. H. llcp. 251 ; Co. Litt. 147 b ; 1 
Roll. Ab. 933 ; 7 Vin. Ab. 367 ; 11 Vin. 
Ab. 461 ; 18 Vin. Ab. 493 to 515 ; 3 Nels. 
Ab. 818; 14 Serg. & Rawle, 209; Bac. 

' Ab. h. t.; 5 Wliart. R. 541. Vide Dis¬ 
charge of a Debt . 

EXTORSIVELY. A technical word 
used in indictments for extortion. In North 
Carolina, it seems, the crime of extortion 
may be charged without using this word. 

1 iiayw. R. 406. ^ 

EXTORTION, crimes . In a large sense 

it signifies any oppression, under color of 
right: but in a more strict sense it means 
the unlawful taking by any officer, by color 
of his office, of any money or thing of 
value that is not due to him, or more than 
is due, or before it is due. 4 Bl. Com. 
141 ; 1 Hawk. P. C. c. 68, s. 1 ; 1 Russ. 
Cr. *144.. To constitute extortion, there 
must be the receipt of money or something 
of value; the taking a promissory note, 
which is void, is not sufficient to make an 
extortion. 2 Mass. R. 523 ; see Bac. Ab. 
h. t.; Co. Litt. 168. It is extortion and 
oppression for an officer to take money for 
the performance of his duty, even though it 
be in the exercise of a discretionary power. 

2 Burr. 927. It differs from exaction, (q. 
v.) Sec 6 Cowen, R. 661 ; 1 Caines, R. 
130; 13 S. & R. 426; 1 Yeatcs, 71 ; 1 
South. 324; 3 Penna. R. 183; 7 Pick. 
279; 1 Pick. 171. 

EXTRA-DOTAL PROPERTY. In 
Louisiana this term is used to designate that 
property which forms no part of the dowry 
of a woman, and which is also called para¬ 
phernal property. Civ. Co. Lo. art. 2315. 
Vide Dotal Property, 

EXTRA VIAM. Out of the way. When, 
in an action of trespass, the defendant pleads 
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% right of way, the defendant may reply 
extra viam , that the trespass was committed 
beyond the way, or make a new assignment. 
16 East, 646* 640* 

EXTRACT. A part of a writing. In 
general this is not evidence, because the 
whole of the writing may explain the part 
extracted, so as to give it a diflerent sense ; 
but sometimes extracts from public books 
are evidence, as the extracts Irom the re¬ 
gisters of births, marriages and burials, 
kept according to law, when the whole of 
the matter has been extracted which relates 
to the cause or matter in issue. 

EXTRADITION, civil law. The act 
of sending, by authority of law, a person 
accused of a crime to a foreign jurisdiction 
whore it was committed, in order that he 
may be tried there. Merl. Rep. h. t. 

2. By the constitution and laws of the 
United States, fugitives from justice (q. v.) 
may be demanded by the executive of the 
one state where the crime has been com¬ 
mitted from that of another where the 
accused is. Const. United States, art. 4, 
s. 2, 2 ; 3 Story, Com. Const. U. S. § 1801, 
et seq. 

3. The government of the United States 
is bound by some treaty stipulations to sur¬ 
render criminals wbo take refuge within 
the country, but independently of such 
conventions, it is questionable whether 
criminals can be surrendered. 1 Kent. 
Com. 36; 4 John. C. R. 106 ; 1 Amcr. 
Jurist, 297; 10 Serg. <fe Rawle, 125: 22 
Amer. Jur. 330 ; Story’s Confl. of Laws, p. 
520 ; Wheat. Intern. Law, 111. 

4. As to when the extradition or de¬ 
livery of the supposed criminal is complete 
is not very certain. A case occurred in 
France of a Mr. Cassado, a Spaniard, who 
had taken refuge in Bayonne. Upon an ap¬ 
plication made to the French government, 
he was delivered to the Spanish consul who 
had authority to take him to Spain, and 
while in the act of removing him with the 
assistance of French officers, a creditor ob¬ 
tained an execution against his person, and 
made an attempt to execute it and retain 
Cassado in France, but the council of state, 
(conseil d’etat) on appeal, decided that the 
courts could not interfere, and directed 
Cassado to be delivered to the Spanish 
authorities. Morrin, Diet, du Dr. Crim. 

h.Y. 


EXTRAJUDICIAL. That which docs 
not belong to the judge or bis jurisdiction, 
notwithstanding which he takes cognizance 
of it. Extrajudicial judgments and acts 
are absolutely void. Vide Coram non ju - 
dice , and Merl. Report., mots Exces de 
Pouvoir. 

EXTRAVAGANTES, canon law . This 
is the name given to the constitutions of the 
popes posterior to the Clementines; they 
are thus called quasi vagantes extra corpus 
juris , to express that they were out of the 
canonical law, which at first contained only 
the decrees of Gratian ; afterwards the de¬ 
cretals of Gregory IX., the sexto of Boni¬ 
face VIII., the Clementines, and at last the 
extravagantes were added to it. There are 
the extravagantes of John XXII., and the 
common extravagantes. The first contain 
twenty epistles, decretals or constitutions of 
that pope, divided under fifteen titles, with¬ 
out any subdivision into books. The others 
are epistles, decretals or constitutions of the 
popes who occupied the holy see, either be¬ 
fore or after John XXII.; they are divided 
into books like the decretals. 

EXTREMIS. When a person is sick 
beyond the hope of recovery, and near death, 
he is said to be in extremis. 

2. A will made in this condition, if 
made without undue influence, by a person 
of sound mind, is valid. 

3. The declarations of persons in ex¬ 
tremis, when made with a full consciousness 
of approaching death, are admissible in evi¬ 
dence when the death of the person making 
them is the subject of the charge, and the 
circumstances of the death the subject of 
such declarations. 2 B. & C. 605 j S. C. 
9 Eng. C. L. Rep. 196; and see 15 John. 
286 ; 1 John. Rep. 159 ; 2 John. R. 31; 
7 John. 95 ; 2 Car. Law. Repos. 102; 5 
Whan. R. 396-7. 

EY. A watery place ; water. Co. Litt. 6. 

EYE-WITNESS. One who saw the act 
or fact to which he testifies. When an eye¬ 
witness testifies, and is a man of intelligence 
and integrity, much reliance must be placed 
on his testimony, for ho has the means of 
making known the truth. 

EYOTT. A small island arising in a 
river. Flcta, lib. 3, c. 2, s. b; Bract, lib. 
2, c. 2. See Island . 

EYRE. Vide Eire Justiciarii ltine$« 
antes . 
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F, punishment , English law . Formerly 
felons were branded and marked with a hot 
iroa, with this letter, on being admitted to 
the benefit of clergy. 

FACIO UT DES. A species of con¬ 
tract in the civil law, which occurs when a 
man agrees to perform anything for a price, 
either specifically mentioned or left to the 
determination of the law to set a value on 
it. As when a servant hires himself to hi3 
master for certain wages or an agreed sum 
of money. 2 Bl. Com. 445. 

Facio ut facias. A species of contract 
in the civil law, which occurs when I agree 
with a man to do his work for him if he will 
do mine for me. Or if two persons agree 
to marry together, or to do any other posi¬ 
tive acts on both sides. Or it may be to 
forbear on one side in consideration of some¬ 
thing done on the other. 2 Bl. Com. 444. 

FACT. An aetion ; a thing done. It is 
either simple or compound. 

2. A fact is simple when it expresses a 

purely material act unconnected with any 
moral qualification; for example, to say 
Peter went into his house, is to express a 
simple fact. A compound fact contains the 
materiality of the act, and the qualification 
which that act has in its connexion with 
morals and the law. To say, then, that 
Peter has stolen a horse, is to express a 
compound fact; for the fact of stealing, ex¬ 
presses at the same time, the material fact 
of taking the horse, and of taking him with 
the guilty intention of depriving the owner 
of his property and appropriating it to his 
own use ; which is a violation of the law of 
property. } 

3. Fact is also put in opposition to law; 
in every case which has to be tried there 
are facts to be established, and the law 
which bears on those facts. 

4. Facts are also to be considered as 

material or immaterial. Material facts are 
those which are essential to the right of ac¬ 
tion or defence, and therefore of the sub¬ 
stance of the one or.the other—these must 
always be proved ; or immaterial, which are 
those not essential to the cause of action— 
these need not be proved. 3 Bouv. Inst, 
n. 3150-53. » 


5. Facts are generally determined by a 
jury ; but there are many facts, which, not 
being the principal matters in issue, may be 
decided by the court; such, for example, 
whether a subpoena has or has not been 
served ; whether a party has or has not been 
summoned, &c. As to pleading material 
facts, see Gould. Pi. c. 3, s. 28. As to 
quality of facts proved, see 3 Bouv. Inst. n. 
3150. Vide Eng. Ecc. It. 401—2, and the 
article Circumstances . 

FACTO. In fact, in contradistinction to 
the lawfulness of the thing ; it is applied to 
anything actually done. V id e Ex post facto. 

FACTOR, contracts . An agent em¬ 
ployed to sell goods or merchandise con¬ 
signed or delivered to him, by, or for his 
principal, for a compensation commonly 
called factorage or commission. Paley on 
Ag. 13 ; 1 Livcrm. on Ag. 68 ; Story on 
Ag. § 33 ; Com. Dig. Merchant, B ; Mai. 
Lex Merc. 81; Beawes, Lex Merc. 44; 3 
Chit. Com. Law, 193 ; 2 Kent, Com. 622, 
note d, 3d. ed.*, 1 Bell’s Com. 385, § 408, 
409; 2 B. & Aid. 143. He is also called 
a commission merchant, or consignee. 

2. When he resides in the same state 
or country with his principal, he is called a 
home factor; and a foreign factor when he 
resides in a different state or country. 3 
Chit. Corn. Law, 193; 1 T, H. 112 ; 4 M. 
& §. 576; 1 Bell’s Com. 289, § 313. 

3. When the agent accompanies the 
ship, taking a cargo aboard, and it is con¬ 
signed to him for sale, and he is to purchase 
a return cargo out of the proceeds, such 
agent is properly called a factor; he is, 
however, usually known by the name of a 
supercargo. Beawes, Lex Merc. 44, 47 ; 
Livcrm. on Ag. 69, 70; 1 Domat, b. 1, t. 
16, § 3, art. 2. 

4. A factor differs from a broker, in 
some important particulars, namely ; he may 
buy and sell for his principal in his own 
name, as well as in the name of his princi¬ 
pal ; on the contrary, a broker acting as 
such should buy and sell in the name of bis 
principal. 3 Chit. Com. Law, 193, 210, 
541; 2 B. & Aid. 143, 148 ; 3 Kent, Com. 
622, note d, 3d. ed. Again, a factor is en¬ 
trusted with the possession, management. 
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disposal, ami control of the goods to be 
bought and sold, and has a special property 
and a lion on them ; the broker, on the con¬ 
trary, has usually no such possession, man¬ 
agement, control, or disposal of the goods, 
nor any such special property nor lien. 
Paley on Ag. 13, Lloyd’s ed.; 1 Bell’s Com. 
SS5.* 

5. Before proceeding further, it will be 
proper to consider the difference which ex¬ 
ists in the liability of ft home or domestic 
factor and a foreign factor. 

6. By the usages of trade, or intend¬ 
ment of law, when domestic factors are em¬ 
ploy ed in the ordinary business of buying 
and selling goods, it is presumed that a re¬ 
ciprocal credit between the principal and 
the agent and third persons has been given. 
When a purchase has been made by such & 
factor, he, as well as his principal, is deemed 
liable for the debt; and in case of a sale, 
the buyer is responsible both to the factor 
and principal for the purchase money; but 
this presumption may be rebutted by proof 
of exclusive credit. Story, Ag. §§ 267,291, 
293 : Paley, Ag. 243, 371; 9 B. & C. 78 ; 
15 East, R. 62. 

7. Foreign factors, or those acting for 
principals residing in a foreigu country, are 
held personally liable upon all contracts 
made by them for their employers, whether 
the^y describe themselves in the contract as 
agents or not. In such cases, the presump¬ 
tion is, that the credit is given exclusively 
to the factor. But this presumption may 
be rebutted by a proof of a contrary agree¬ 
ment. Story, Ag. § 268 ; Paley, Ag. 248, 
373 ; Bull. N. P. 130 ; Smith, Merc. Law, 
66; 2 Liverm. Ag. 249 : 1 B. & P. 398 ; 
15 East, R. 62; 9 B. & C. 78. 

8. A factor is liable to duties, which 
will be first considered ; and, afterwards, a 
statement of his rights will be made. 

9. —1. His duties . He is required to 
use reasonable skill and ordinary diligence 
in his vocation; in general, he has a right 
to sell the goods, but he cannot pawn them. 
The latter branch of this rule, however, is 
altered by statute in some of the states. 
See Act of Pcnna. April 14 / 1834, §§ 3, 4, 
6, posten, 20. He is bound to obey his in¬ 
structions, but when he has none, he may 
and ought to act according to the general 
usages of trade ; sell for cash, when that is 
usual, or give credit on sales, when that is 
customary. He is bound to render a just 
account to his principal, and to pay him the 
moneys he may receive for him. 


10. —2. His rights . lie has the right - 
to sell the goods in his own name ; and, 
when untrannneled by instructions, lie may 
sell them at such tinfes and for such prices, 
as, in the exercise of a just discretion, lie 
may think best for his employer. 3 Man. 
Gran. 8cott, 680. lie is, for many pur¬ 
poses, between himself and third persons, to 
be* considered as the owner of the goods. 
He may, therefore, recover the price of 
goods sold by him, in his own name, and, 
consequently, he may receive payment and 
give receipts,-and discharge the debtor, 
unless, indeed, notice has been given by 
the principal to the debtor not to pay. He 
has a lieu on the goods for advances made 
by him, and for his commissions. 

11. Mr. Bell, in his Commentaries, vol. 
1, page 265, 5th ed., lays down the follow¬ 
ing rules with regard to the rights of the 
principal, in those cases in which the goods 
in the factor’s hands have been changed in 
the course of his transactions. 

12. —1. IVhen the factor has sold the 
goods of his principal, and failed before the 
price of the goods has been paid, the prin¬ 
cipal is the creditor, and entitled to a pre¬ 
ference over the creditors of the factor. 
Cook’s B. L. 4th ed. p. 4U0. 

13. —2. When bills have been taken for 
the price, and are still in the factor’s hands, 
undiscounted at his failure; or where goods 
have been taken in return for those sold; 
the principal is entitled to them, as forming 
no part of the divisible fund. Willes, R. 
400. 

14. —3. When the price has been paid 
in money, coin, bank notes, &c., it remains 
the property of the principal, if kept dis¬ 
tinct as bis. 5 T. R. 277 ; 2 Burr. 1369 j 
5 Ves. Jr. 169; 2 Mont. B. L. 233, notes. 

15. —4. When a bill received for goods, 
or placed with the factor, has been dis¬ 
counted, or when money coming into his 
hands has been paid away, the endorsee of 
the bill, or the person receiving the money, 
will be free from all claim at the instance 
of the principal. Vide 1 B. & P. 539, 648. 

16. —5. When the factor sinks the name 
of the principal entirely; as, where he is 
employed to sell goods, and receives a del 
credere commission, for which he engages 
to guarantee the payment to the principal, 
it is not the practice to communicate thu 
names of the purchasers to the principal, 
except where the factor fails. Under these 
circumstances, the following points have 
been settled. 1. When the factor fails. 
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the principal is the creditor of the buyer, an act entitled “ An act for the amendment 
and has a direct action against him for the of the law relating to factors,” passed April 
price. Cook’s B. L. 400 ; and vide Bull. 14, 1884, have made the following provi- 
N. P. 42; 2 Stra. 1182. But persons con- sions. This act was prepared by the per- 
tracting with the factor in his own name, sons appointed to revise the civil code of 
and bona fide, are entitled to set off the that state, and was adopted without altcra- 
faetor’s debt to them. 7 T. R. 360. 2. tion by the legislature. It is here inserted, 

Where the factor is entrusted with the with a belief that it will be found useful 
money or property of his principal to buy to the commercial lawyer of the other 
stock, bills, and the like, and misapplies it, states. 

the produce will be the principal’s, if clearly 21.—§ 1. Whenever any person entrusted 
distinguishable. 3 M. & S. 562. with merchandise, and having authority to 

17. —6. When the factor purchases goods sell or consign the same, shall ship, or 

for the behoof of his principal, but on his otherwise transmit the same to any other 
own general current account, without inen- person, such other person shall have a lien 
tion of the principal, the goods vest in the thereon— % 

factor, and the principal has only an obli- . 22.—I. For any money advanced, or 

gation against the factor’s estate. But negotiable security given by him on the 
when the factor, after purchasing the goods, faith of such consignment, to or for the use 
writes to his principal that he has bought of the person in whose name such merchan- 
such a quantity of goods in consequence of disc was shipped or transmitted. 

Ills order, and that they arc lying in his 23.—II. For any money or negotiable 

warehouse, or elsewhere, the property would security, received for the use of such con- 

seem to be vested in the principal. signee, by the person in whose name such 

18. It may, therefore, be laid down as merchandise was shipped or transmitted. 

a general rule, that when the property re- 24.—§ 2. But such lien shall not exist 
rnitted by the principal, or acquired for him for any of the purposes aforesaid, if such 
by his order, is found distinguishable in the consignee shall have notice by the hill of 
hands of the factor, capable of being traced lading, or otherwise, before the time of 
by a clear and connected chain of identity, such advance or receipt, that the person 
in no one link of it degenerating from a in whose name such merchandise was ship- 
specific trust into a general debt, the ped or transmitted, is not the actual owner 
creditors of the factor, who has become thereof. 

bankrupt, have no right to the specific 25.—§ 3. Whenever any consignee or 
property. Much discrimination is requi- factor, having possession of merchandise, 
site in the application of this doctrine, as with authority to sell the same, or having 
may be seen by the case of Ex parte Sayers, possession of any bill of lading, permit, cer- 

5 Ves. Jr. 169* tificate, receipt, or order, for the delivery 

19. A factor has no right to barter the of merchandise, with the like authority, 
goods of his principal, nor to pledge them shall deposit or pledge such merchandise, 
for the purpose of raising money for him- or any part thereof, with any other person, 
self, or to secure a debt he may owe. See as a security for any money advanced, or 
ante, 9.—1. But he may pledge them for negotiable instrument given by him on the 
advances made to his principal, or for the faith thereof; sucli other person shall ac- 
purpose of raising money for him, or in quire, by virtue of such contract, the same 
order to reimburse himself to the amount interest in, and authority over, the said 
of his own lien. 2 Kent, Com. 3d. ed., merchandise, as he would have acquired 
625 to 628; 4 John. R. 103; Story on thereby if such consignee or factor had 
Bailm. § 325, 326, 327. Another excep- been the actual owner thereof. Provided , 
tion to the general rule that a factor cannot That such person shall not have notice by 
pledge the goods of his principal, is, that such document or otherwise, before the 
he may raise money by pledging the goods, time of such advance or receipt, that the 
for the payment of duties, or any other holder of such merchandise or document 
charge or purpose allowed or justified by is not the actual owner of such merchau- 
the usages of trade. 2 Gall. 1*3; 6 Serg. dise. 

6 Rawle, 386 ; Paley on Ag. 217 ; 3 Esp. 26.—§ 4. If any person shall accept or 

R. 182. * take such merchandise or document from 

20. The legislature of Pennsylvania, by any §uch consignee or factor, in deposit or 
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pledge for any dc\)t or demand previously 
due by, or existing against, such consignee 
or factor, and without notice as aforesaid, 
and if anv person shall accept or take such 
merchandise or document from any such 
consignee or factor, in deposit or pledge, 
without notice or knowledge that the per¬ 
son making such deposit or pledge, is a 
consignee or factor only, in every such case 
the person accepting or taking such mer¬ 
chandise or document in deposit or pledge, 
shall acquire the same right and interest in 
such merchandise as was possessed, or could 
have been enforced, by such consignee or 
factor against his principal at the time of 
making such deposit or pledge, and further 
or other right or interest. 

27. —§ 5. Nothing in this act contained 
shall be construed or taken— 

I. To affect any lien which a consignee 
or factor may possess at law, for the ex¬ 
penses and charges attending the shipment, 
or transmission and care of merchandise 
consigned, or otherwise intrusted to him. 

28. —II. Nor to prevent the actual owner 
of merchandise from recovering the same 
from such consignee or factor, before the 
same shall have been deposited or pledged 
as aforesaid, or from the assignees or trus¬ 
tees of such consignee or factor, in the 
event of his insolvency. 

29. —III. Nor to prevent such owner from 
recovering any merchandise, so as aforesaid 
deposited or pledged, upon tender of the 
money, or of restoration of any negotiable 
instrument so advanced, or given to such 
consignee or factor, and upon tender of 
such further sum of money, or of restoration 
of such other negotiable instrument, if any, 
as may have been advanced or given by 
such consignee or factor to such owner, or 
on tender of a sum of money equal to the 
amonnt of such instrument. 

30. —IV. Nor to prevent such owner 
from recovering, from the person accepting 
or taking such merchandise in deposit or 
pledge, any balance or sum of money re¬ 
maining in his hands as the produce of the 
sale of such merchandise, after deducting 
the amount of money or the negotiable in¬ 
strument so advanced or given upon the 
security thereof as aforesaid. 

31. —§ G. If any consignee or factor shall 
deposite or pledge any merchandise or docu¬ 
ment as aforesaid, consigned or intrusted to 
him as a security for any money borrowed, 
or negotiable instrument received by Buch 
consignee or factor, and shall apply and 


dispose of the same to his own use, in viola¬ 
tion of good faith, and with intent to defraud 
the owner of such merchandise, and if any 
consignee or factor shall, with the like 
fraudulent intent, apply or dispose of, to his 
own use, any money or negotiable instru¬ 
ment, raised or acquired by the sale or 
other disposition of such merchandise, such 
consignee or factor shall, in every such 
case, be deemed guilty of a misdemeanor, 
and shall be punished by a fine, not ex¬ 
ceeding two thousand dollars, and by im¬ 
prisonment, for a term not exceeding five 
years. 

FACTORAGE. The wages or allow¬ 
ances paid to a factor for his services; it is 
more usual to call this commissions. 1 Bouv. 
Inst. n. 1013 ; 2 Id. n. 1288. 

FACTORY, Scotch law . A contract 
which partakes of a mandate and locatio ad 
operandum, and which is in the English and 
American law books discussed under the 
title of Principal and Agent. 1 Bell’s 
Com. 259. 

FACTUM. A deed ; a man’s own act 
and deed. 

2. When a man denies by his plea that 
he made a deed on which lie is sued, he 
pleads non est factum . (q. v.) Vide Deed ; 
Fait . 

Factum, French law . A memoir which 
contains summarily the fact on which a con¬ 
test has happened, the means on which a 
party founds his pretensions, with the refu¬ 
tation of the means of the adverse party. 
Vide Brief . 

FACULTY, canon law . A license ; an 
authority. For example, the ordinary hav¬ 
ing the disposal of all scats in the nave of a 
church, may grant this power, which, when it 
is delegated, is called a faculty, to another. 

2. Faculties are of two kinds; firsl, 
when the grant is to a man and his heirs in 
gross; second, when it is to a person and 
bis heirs, as appurtenant to a house which 
he holds in the parish. 1 T. R. 429, 432 ; 
12 Co. R. 10G. 

FACULTY, Scotch law . Equivalent to 
ability or power. The term faculty is more 
properly applied to a power founded on the 
consent of the party from whom it springs, 
and not founded on property. Karnes on 
Eq. 504. 

FAILURE. A total defect ; an omis¬ 
sion ; a non-performance. Failure also 
signifies a stoppage of payment; as, fliers 
has been a failure to-day, some one has 
| stopped payment. 
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2. According to the French code of 
commerce, art. 437, every merchant or tra¬ 
der who suspends payment is in a state of 
failure. Vide Bankruptcy ; Insolvency . 

Failure of issue. When there is a 
want of issue to take an estate limited over 
by an executory devise. 

2. Failure of issue is definite or indefi¬ 
nite. When the precise time for the failure 
of issue is fixed by the will, as in the case 
of a devise to Peter, but if he dies without 
issue living at the time of his death , then 
to another, this is a failure of issue definite. 
An indefinite failure of issue is the very 
converse or opposite of this, and it signifies 
a general failure of issue, whenever it may 
happen, without fixing any time, or a cer¬ 
tain or definite period, within which it must 
happen. 2 Bouv. Inst. n. 1849. 

Failure of record. The neglect to 
produce the record after having pleaded it. 
When a defendant pleads a matter, and offers 
to prove it by the record, and then pleads 
nul tiel record , a day is given to the defend¬ 
ant to bring in the record ; if he fails to do 
so, he is said to fail, and there being a failure 
of record , the plaintiff is entitled to judg¬ 
ment. Termes de lay Ley. See the form of 
entering it; 1 Saund. 92, n. 3. 

FAINT PLEADER. A false, fraudu¬ 
lent, or collusory manner of pleading, to the 
deception of a third person. 3 E. I., c. 19. 

FAIR. A privileged market. 

2. In England, fairs are granted by the 
king’s patent. 

3. In the United States, fairs are almost 
unknown. They arc recognized in Alabama; 
Aik. Dig. 409, note ; and in North Carolina, 
where they are regulated by statute. 1 N. 
C. Rev. St. 282. See Domat, Dr. Public, 
liv. 1, t. 7, s. 3, n. 1. 

Fair-play men. About the year 1709, 
there was a tract of country in Pennsylva¬ 
nia, situate between Lycoming creek and 
Pine creek, in which the proprietaries pro¬ 
hibited the making of surveys, as it was 
doubtful whether it had or had not been ceded 
by the Indians. Although settlements were 
forbidden, yet adventurers settled them¬ 
selves there ; being without the pale of or¬ 
dinary authorities, the inhabitants annually 
elected a tribunal, in rotation, of three of 
their number, wham they denominated /air¬ 
play men , who had authority to decide all 
disputes as to boundaries. Their decisions 
were final, and enforced by the whole com¬ 
munity en masse. Their decisions are said 
to have been just and equitable. 2 Smith’s 


Laws of Pennsylvania 195 ; Serg, Land 
Laws, 77. 

Fair pleader. This is the name of a 
writ given by the statute of Marlcbridge, 
52 H. III., c. 11. \ ide Beau Pleader. 

FAIT, conveyancing . A deed lawfully 
executed. Com. Dig. h. t. ; Cunm Diet. h. t. 

FAITH. Probity; good faith is the 
very soul of contracts.- Faith also signifies 
confidence, belief; as, full faith and credit 
ought to be given to the acts of a magis¬ 
trate while acting within his jurisdiction. 
Vide Bona fide. 

FALCIDIAN LAW, civil law , plebis - 
scitum. A statute or law enacted by the 
[ people, made during the reign of Augustus, 
j on the proposition of Falcidius, who was a 
tribune in the year of Rome 714. 

2. Its principal provision gave power to 
fathers of families to bequeath three-fourths 
of their property, but deprived them of the 
power to give away the other fourth, which 
was to descend to the heir. 

3. The same rule, somewhat modified, 
has been adopted in Louisiana ; u donations 
inter vivos or mortis causa” says the Civil 
Code, art. 1480, u cannot exceed two-thirds 
of the property of the disposer, if lie leaves 
at his decease a legitimate child ; one-half, 
if he leaves two children ; and one-third, if 
he leaves three, or a greater number.” 

4. By the common law, the power of 
the father to give his property is unlimited. 
He may bequeath it to his children equally, 
to one in- preference to another, or to a 
stranger, in exclusion of the whole of them. 
Over his real estate, his wife has a right of 
dower, or a similar right given to her by act 
of assembly, in, perhaps, all the states. 

j FALSE. Not true ; as, false pretences ; 
i unjust, unlawful, as, false imprisonment. 
This word is frequently used in composition. 

False imprisonment, torts. Any in¬ 
tentional detention of the pers.on of another 
not authorized by law, is false imprisonment. 
1 Bald. 571 ; 9 N. II. Rep. 491; 2 Brev. 
R. 157. It is any illegal imprisonment, 
without any process whatever, or under color 
of process wholly illegal, without regard to 
the question whether any crime has been 
committed, or a debt due. 1 Chit. Pr. 48; 

5 Verm. 588 ; 3 Blackf. 46 ; 3 Wend. 350, 

5 Wend. 298; 9 John. 117; 1 A. K. 
Marsh. 345 ; Kirby, 65 ; Hardin 249. 

2. The remedy is, in order to be re¬ 
stored to liberty, by writ of habeas corpus, 
and to recover damages for the injury, by 
action of trespass vi et armis. To punish 
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the wrong done to the public, by the false 
imprisonment of an individual, the offender 
may be indicted. 4 Bl. Com. 218, 219; 

2 Burr. 993. A ide Bac. Ab. Trespass, D 

3 ; Dane's Ab. Index, h. t. Vide 9 N. II. 
Rep. 491; 2 Brev. R. 15 7 ; Malicious 
Prosecution; Regular and Irregular Process. 

False jrnc.MKNT, Eng . law . The name 
of a writ which lies when a false judgment 
lias been given in the county court, CQurt 
baron, or other courts not of record, F. 
N. B. 17, IS; 3 Bouv. Inst. n. 3304- 

Fa lsk tretences, criminal law . False 
representations and statements, made with 
a fraudulent design, to obtain “ money, 
goods, wares, and merchandise,”. with in¬ 
tent to cheat. 2 Bouv. Inst. n. 2308. 

2. This subject may be considered under 
the following heads: 1. The nature of the 
false pretence. 2. AVhat must be obtained. 

3. The intent. 

3. —1. When the false pretence is such 
as to impose upon a person of ordinary 
caution, it will doubtless be sufficient. 11 
Wend. R. 557. But although it may be 
difficult to restrain false pretences to such 
as an ordinarily prudent man may avoid, yet 
it is not every absurd or irrational pretence 
which will be sufficient. 2 East, P. C. 828. 
It is not necessary that all the pretences 
should be false, if one of them, per sc, is 
sufficient to constitute the offence. 14 
Wend. 547. And although other circum¬ 
stances may have induced the credit, or the 
delivery of the property, yet it will be suf¬ 
ficient if the false pretences had such an 
influence that, without them, the credit 

'would not have been given, or the property 
delivered. 11 Wend. R. 557 ; 14 Wend. 
R. 547 ; 13 Wend. Rep. 87. The false 
pretences must have been used before the 
contract was completed. 14 Wend. Rep. 
546; 13 Wend. Rep. 311. In North Caro¬ 
lina, the cheat must be effected by means 
of some token or contrivance adapted to 
impose on an ordinary mind. 3 Hawks, R. 
020; 4 Pick. R. 178. 

4. —2. The wording of the statutes of 
the several states on this subject is not the 
same, as to the acts which are indictable. 
In Pennsylvania, the words of the act are, 
“ every person who, with intent to cheat or 
defraud another, shall designedly, by color 
of any false token or writing, or by any 
false pretence whatever, obtain from any 
person any money, personal property or 
other valuable things,” &c. In Massa¬ 
chusetts, the intent must be to obtain 


“money, goods, wares, merchandise, or other 
tilings.’’ Stat. of 1815, c. 136. In New 
York, the words are “ money, goods, or 
chattels, or other effects.” Under this 
statute it has been holdcn that obtaining a 
signature to a note; 13 Wend. R. 87 ; or an 
endorsement on a promissory note; 9 Wend. 
Rep. 190; fell within the spirit of the statute; 
and that where credit was obtained by false 
pretence, it was also within the statute. 
12 John. R. 292. 

5.—3. There must be an intent to oheafc 
or defraud some person. Russ. & lly. 317 ; 

1 Stark. Rep. 396. This may be inferred 
from a-false representation. 13 Wend. R. 
87. The intent is all that is requisite ; it 
i9 not necessary that the party defrauded 
should sustain any loss. 11 Wend. R. 
18 ; 1 Carr. & Marsh. 516, 537. 

False return. A return made by the 
sheriff, or other ministerial officer, to a writ, 
in which is stated a fact contrary to the 
truth, and injurious to one of the parties or 
some one having an interest in it. 

2. In this case the officer is liable for 
damages to the party injured. 2 Esp. Cas. 
475. See Falso retorno brevium. 

False token. A false document or sign 
of the existence of a fact, in general used 
for the purpose of fraud. Vide Token, and 

2 Stark Ev. 563. 

FALSEHOOD. A wilful act or declara¬ 
tion contrary to truth. It is committed 
cither by the wilful act of the party, or by 
dissimulation, or by words. It is wilful, for 
example, when the owner of a thing sells it 
twice, by different contracts to different in¬ 
dividuals, unknown to them; for in this the 
seller must wilfully declare the thing is his 
own, when be knows that it is not so. It 
is committed by dissimulation when a credi¬ 
tor, having an understanding with his former 
debtor, sells the land of the latter, although 
he has been paid the debt which was due to 
him. 

2. Falsehood by word is committed when 
a witness swears to what he knows not to 
be true.. Falsehood is usually attendant on 
crime. Roscoe, Cr. Ev. 362. 

3. A slander must be false to enticle 
the plaintiff to recover damages. But 
whether a libel be true or false the writer 
or publisher may be indicted for it. Bui. 
N. P. 9 ; Selw. N. P. 1047, note 6 ; 5 Co. 
125 ; Hawk. B, 1, c. 73, s. 0. Vide Dig. 
48, 10, 31; Id. 22, 6, 2 ; Code, 9, 22, 20 

4. It is a general rule, that if a witness 
testifies falsely as to any one material fact, 
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the whole of his testimony must be rejected ; 
but still the jury may consider whether the 
wrong statement be of such character, as to 
entitle the witness to be believed in other 
respects. f> Shcpl. R. 267. See Lie. 

TO FALSIFY, crim. law . To prove a 
thing to be false : as, u to falsify a record.” 
Tech. Diet.; Co. Litt. 104 b. To alter or 
make false a record. This is punishable at 
common law. Vide Forgery , ' 

2. Bv the Act of Congress of April 
30, 1790, s. 15,1 Story’s L. U. S. 86, it is 
enacted, that if any person shall feloniously 
steal, take away, alter, falsify, or otherwise 
avoid, any record, writ, process, or other 
proceedings in any of the courts of the 
United States, by means whereof any judg¬ 
ment shall be reversed, made void, or not 
take effect; or if any person shall acknow¬ 
ledge, or procure to be acknowledged, in 
any of the courts aforesaid, any recogni¬ 
zance, bail, or judgment, in the name or 
names of any other person or persons not 
privy or consenting to the same, every such 
person, or persons, on conviction thereof, 
shall be fined not exceeding five thousand 
dollars, or be imprisoned not exceeding 
seven years, and be whipped not exceeding 
thirty-nine stripes. Provided nevertheless , 
that this act shall not extend to the ac¬ 
knowledgment of any judgment or judg¬ 
ments by any attorney or attorneys, duly 
admitted, for any person or persons against 
whom any such judgment or judgments shall 
be had or given. 

To falsify, chancery prad-ice. When a 
bill to open an account has been filed, the 
plaintiff is sometimes allowed to surcharge 
and falsify such account; and if any thing 
has been inserted that is a wrong charge, 
he is at liberty to show it, and that is a 
falsificatwn . 2 Ves. 565 ; 11 Wheat. 237. 
See Account stated; Surcharge. 

FALSO RETORNO BREVIUM, old 
English law. The name of a writ which 
might have been sued out against a sheriff, 
for falsely returning writs. Cunn. Diet. 

FAMILY, domestic relations. In a limited 
sense it signifies the father, mother, and 
children. In a more extensive sense it 
comprehends all the individuals who live 
under the authority of another, and includes 
the servants of the family. It is also em¬ 
ployed to signify all the relations who de¬ 
scend from a common ancestor, or who 
spring from a common root. Louis. Code, 
art. 3522, No. 16; 9 Ves. 323. ' 

2. In the construction of wills, the 


word family, wdien applied to personal pro¬ 
perty, is synonymous with kindred , or rela¬ 
tions. It may, nevertheless, be confined to 
particular relations by the context of the 
will, or may be enlarged by it, so that the 
expression may in some cases mean children, 
or next of kin, and in others, may even in¬ 
clude relations by marriage. 1 Rop. on 
Leg. 115; 1 IIov. Supp. 365, notes, 6 and 
7; Brown v. Higgs; 4 Ves. 708; 2 Ves. 
jr. 110; 8 East, Rep. 172; 5 Ves. 156; 
17 Ves. 255 ; 5 M. & S. 126. Vide article 
Legatee. See Dig. lib, 50, t. 16, ]. 195, s. 2. 

Family arrangements. This term has 
been used to signify an agreement made be¬ 
tween a father and his son, or children ; or 
between brothers, to dispose of property in 
a different manner to that which would 
otherwise take place. 

2. In these cases frequently the mere 
relation of the parties will give effect to 
bargains otherwise without adequate consi¬ 
deration. 1 Chit. Pr. 67 ; 1 Turn. & Russ. 
13. 

Family bible. A Bible containing an 
account of the births, marriages, and deaths 
of the members of a family. 

2. An entry by a father, made in a 
Bible, stating that Peter, his eldest son, was 
born in lawful wedlock of Maria, his wife, 
at a time specified, is evidence to prove the 
legitimacy of Peter. 4 Campb. 401. But 
the entry, in order to be evidence, must be 
an original entry, and, when it is not so, 
the loss of the original must be proved be¬ 
fore the copy can be received. 6 Serg. & 
Rawle, 135. See 10 Watts, R. 82. 

Family expenses. The sum which it 
costs a man to maintain a family. 

2. Merchants and traders who desire to 
exhibit the true state of their affairs in their 
books, keep an exact account of family 
expenses, which, in case of failure, is very 
important, and at all times proper. 

Family meetings. Family councils, or 
family meetings in Louisiana, are meetings 
of at least five relations, or in default of re¬ 
lations of minors or other persons on whose 
interest they are called upon to deliberate, 
then of the friends of such minors or other 
persons. 

2. The appointment of the members of 
the family meeting is made by the judge. 
The relations or friends must be selected 
from among those domiciliated in the parish 
in which the meeting is held; the relations 
are selected according to their proximity, 
beginning with the nearest. The relation is 
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preferred to the connexion in the same 
degree, and among relations of the same 
degree, the eldest is preferred. The under 
tutor must also be present. 6 N. S. 455. 

3. The family meeting is held before a 
justice of the peace, or notary public, ap¬ 
pointed by the judge for.the purpose. It is 
called for a fixed day and hour, by citations 
delivered at least three days before the day 
appointed for the purpose. 

4. The members of the family meeting, 
before commencing their deliberations, take 
an oath before the officer before whom the 
mectiug is held, to give their advice accord¬ 
ing to the best of their knowledge, touching 
the interests of the person on whom they 
are called upon to deliberate. The officer 
before whom the family meeting is held, 
must make a particular proces-vcrbal of the 
deliberations, cause the members of the 
family meeting to sign it, if they know how 
to sign, he must sign it himself, and deliver 
t copy to the parties that they may have it 
nomologated. Civil Code of Louis. B. 1, 
tit. 8, e. 1, s. 6, art. 305 to 311 ; Code Civ. 
]>. 1, tit. 10, c. 2, s. 4. 

FAMOSUS LIBELLUS. Among the 
civilians these words signified that species 
of injuria which corresponds nearly to libel 
or slander. 

FANEGA, Spanish law . A measure of 
land, which is not the same in every pro¬ 
vince. Diccionario de la Acad.; 2 White’s 
Coll. 49. In Spanish America, the fanega 
consisted of six thousand and four hundred 
square varas or yards. 2 White’s Coll. 138. 

F A RE. It signifies a voyage or passage; 
ih its modern application, it is the money 
paid for a passage. 1 Bouv. Inst. n. 
1036. 

FARM, estates . A portion or tract of 
land, some of which is cultivated. 2 Binn. 
238. In parlance, and for the purpose of 
description in a deed, a farm means a mes¬ 
suage with out-buildings, gardens, orchard, 
yard, and land usually occupied with the 
same for agricultural purposes ; Plowd. 
195: Touch. 93; 1 Tho. Co. Litt. 208, 
209, n. N ; but in the English law, and 
particularly in a description in a declaration 
iir ejectment, it denotes a leasehold interest 
for years in any real property, and means 
anything which is held by a person who 
stands in the relation of tenant to a land¬ 
lord. 6 T. R. 532; 2 Chit. PI. 879, n. e. 

2. By the conveyance of a farm, will 
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it. 1 Inst. 5, a; Touch. 93; 4 Cruise, 
321 ; Bro. Grants, 155 j Plowd. 1G7. 

3. In a will, the word farm may pass a 
freehold, if it appear that such was the in¬ 
tention of the testator. 6 T. R. 345 ; 9 
East, 448. See 6 East, 604, n ; 8 East, 
339. 

To farm let. These words in a lease 
have the effect of creating a lease for years. 
Co. Litt. 45 b; 2 Mod. 250. 

FARMER. One who is lessee of a farm. 
It is said that every lessee for life or years, 
although it be but of a small house and land, 
is called farmer . This word implies no 
mystery except it be that of husbandman. 
Cunn. Diet. h. t. In common parlance, a 
farmer is one who cultivates a farm, whether 
he be the owner of it or not. 

FARO, crim. law . There is a species of 
game called faro-table, or faro-bank, which 
is forbidden by law in many states ; and the 
persons who keep it for the purpose of play¬ 
ing for money or other valuable thing, may 
generally be indicted at common law for a 
nuisance. 1 Roger’s Bee. 66. It is played 
with cards in this manner : a pack of cards 
is displayed on the table so that the face of 
each card may be seen by the spectators. 
The man who keeps the bank, as it is 
termed, and who is called the hanker, sits 
by the table with another pack of cards, and 
a bag containing money, some of which is 
displayed, or sometimes instead of money, 
chips , or small pieces of ivory or other sub¬ 
stance are used. The parties who play with 
the banker, are called punters or pointeurs. 
Suppose the banker and A, a punter, wish 
to play for five dollars, the banker shuffles 
the pack which he holds in his hand, while 
A lays his money intended to be bet, say 
five dollars, on any card he may choose as 
aforesaid. The banker then runs the cards 
alternately into two piles, one on the right 
the other on the left, until he reaches, in 
the pack, the card corresponding to that on 
which A has laid his money. If, in this 
alternative, the card chosen comes on the 
right hand, the banker takes up the money; 
if on the other, A is entitled to five dollars 
from the banker. Several persons are 
usually engaged at the same table with the 
banker. 1 Bog. Ree, 66, note; Eneycl 
Amer. h. t. 

FARRIER. One who takes upon him¬ 
self the public employment of shoeing horses. 

2. Like an innkeeper, a common carrier, 
and other persons who assume a public em¬ 
ployment, a farrier id* bound to serve the 


pass a messuage, arable land, meadow, pas¬ 
ture, wood, &c., belonging to or used with 
Vol. I.—Ii 
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public as far as his employment goes, and 
an action lies against him for refusing, when 
a horse is brought to him at a reasonable 
time for such purpose, if he refuse; Oliph. 
on Horses, 131 ; and he is liable for the un- 
skilfulncss of himself or servant in perform¬ 
ing such work ; 1 Bl. Com. 431; but not for 
the malicious act of the servant in purposely 
driving a nail into the foot of the horse, with 
the intention of laming him. 2 Salk. 440. 

FATHER, domestic relations . He by 
whom a child is begotten. 

2. A father is the natural guardian of 
his children, and his duty by the natural 
law consists in maintaining them and edu¬ 
cating them during their infancy, and ma¬ 
king a necessary provision for their happi¬ 
ness in life. This latter, however, is a duty 
which the law does not enforce. 

3. By law, the father is bound to sup¬ 
port his children, if of sufficient ability, even 
though they have property of their own. 1 
Bro. C. C. 387 ; 4 Mass. R. 97 ; 2 Mass. 
11.415; 5 Rawle, 323. But he is not 
bound, without some agreement, to pay 
another for maintaining them ; 9 C. & P. 
497 ; nor is he bound to pay their debts, 
unless he has authorized them to be con¬ 
tracted. 38 E. C. L. R. 195, n. See 8 
Watts, R. 366; 1 Craig. & Phil. 317; 
Bind; Mother; Parent . This obligation 
ceases as soon as the child becomes of age, 
unless he becomes chargeable to the public. 
1 Ld. Ray. 699. 

4. The rights of the father are to have 
authority over his children, to enforce all 
his lawful commands, and to correct with 
moderation his children for disobedience. A 
father may delegate his power over the per¬ 
son of his child to a tutor or instructor, the 
better to accomplish the purposes of his 
education. This power ceases on the arri¬ 
val of the child at tho age of twenty-one 
years. Generally, the father is entitled to 
the services of his children during their 
minority. 4 S. & R. 207; Bouv. Inst. 
Index, h. t. 

Father-in-law. In latin, socer , is the 
father of one’s wife, or of one’s husband. 

Father putative. A reputed father. 
Vide Putative father, 

FATHOM. A measure of length, equal 
to six feet. The word is probably derived 
from the Teutonic word fad , which signifies 
the thread or yarn drawn out in spinning 
to the length of the arm, before it is run 
upon the spindle. Webster; Minsheu. See 
Ell. Vide Measure. 


FATUOUS PERSON. One entirely 
destitute of reason; is qui omnino des'ipit. 
Ersk. Inst. B. 1, tit. 7, s. 48. 

FAUBOURG. A district or part of a 
town adjoining the principal city as, a fau¬ 
bourg of New Orleans. 18 Lo. R. 286. 

FAULT, contracts , civil law . An im¬ 
proper act or omission, which arises from 
ignorance, carelessness, or negligence. The 
act or omission must not have been medi¬ 
tated, and must have caused some injury to 
another. Le^. Elcm. § 783. See Bolus , 
JVegligence. 1 Miles’ Rep. 40. 

2. —1. Faults or negligence are usually 

divided into, gross, ordinary, and slight : 
1. Gross fault or neglect, consists in not 
observing that care towards others, which a 
man the least attentive, usually takes of his 
own affairs. Such fault may, in some cases, 
afford a presumption of fraud, and in very 
gross cases it approaches so near, as to be 
almost undistinguishable from it, especially 
when the facts seem hardly consistent with 
an honest intention. But there may be a 
gross fault without fraud. 2 Str. 1099 ; 
Story, Bailm. § 18—22; Toullier, 1. 3, t. 3, 
§ 231. 2. Ordinary faults consist in the 

omission of that care which mankind gene¬ 
rally pay to their own concerns ; that is, the 
want of ordinary diligence. 3. A slight 
fault consists in the want of that care which 
very attentive persons take of their own 
affairs. This fault assimilates itself, and, 
in some cases, is scarcely distinguishable, 
from mere accident, or want of foresight. 
This division has been adopted by comraou 
lawyers from the civil law. Although the 
civilians generally agree in this division, yet 
they arc not without a difference of opinion. 
See Pothier, Observation generale, sur le 
precedent Traitc, et sur les suivants ; 
printed at the end of his Traite des Obliga¬ 
tions, where he cites Accurse, Alciat, Cu- 
jas, Duarcn, D’Avezan, Vinnius, and Ilei- 
neccius, in support of this division. On 
the other side the reader is referred to 
Thomasius, tom. 2, Disscrtationem, page 
1006 ; Le Brun, cited by Jones, Bailm. 27 ; 
and Toullier, Droit Civil Fran^ais, liv. 3, 
tit. 3, § 231. 

3. —2. These principles established, 
different rules have been made as to the 
responsibilities of parties for their faults in 
relation to their contracts. They are re¬ 
duced by Pothier to three. 

4. —1. In those contracts where the party 
derives no benefit from his undertaking, he 
is answerable only for his gross faults. 
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5. —2. In those contracts where the 
parties have a reciprocal interest, as in the 
contract of sale, they arc responsible for 
ordinary neglect. 

6, —3. In those contracts where the 
party receives the only advantage, as in the 
case of loan for use, lie is answerable for 
his slight fault, Poth. Observ. G^n^rale ; 
Traite des Oblig. § 142; Jones, Bailm. 
119; Story, Bailin. 12. See also Ayliffe, 
Pand. 108: Civ. 0. Lou. 3522; 1 Com. 
Pig. 413; 5 Id. 184 : Wesk. on Ins. 370. 

FAUX, French law . A falsification or 
fraudulent alteration or suppression of a 
thing by words, by writings, or by acts 
without either. Biret, Vocabulaire des Six 
Codes. 

2. The crimen falsi of the civil law. 
Toullier says, “ Le faux s’entend de trois 
maniores: dans le sens le plus etendre, 
e’est I’alteration de la verite, avee ou 
sans mauvaises intentions; il est & peu 
pres synonyme de mensonge; dans un sens 
inoins etendu, e’est Palteration de la v£- 
rit£, aceompagnee de dol, mutatio vtri- 
tatis cum dolo facta : enfin, dans le sens 
etroit, ou plutot legal du mot, quand il 
s’agit de savoir si le faux est un crime, le 
faux est Palteration frauduleuse de la verite, 
dans les determines et punis par la loi.” 
Tom. 9, n. 188. u Faux may be under¬ 
stood in three ways : in its most extended 
sense, it is the alteration of truth, with or 
without intention; it is nearly synonymous 
with lying ; in a less extended sense, it is 
the alteration of truth, accompanied with 
fraud, mutatio veritatis cum dolo faxta; and 
lastly, in a narrow, or rather the legal sense 
of the word, when it is a question to know 
if the faux be a crime, it is the fraudulent 
alteration of the truth, in those cases ascer¬ 
tained and punished by the law. ” See 
Crimen Falsi . 

FAVOR. Bias : partiality ; lenity ; pre¬ 
judice. 

2. The grand jury are sworn to inquire 
into all offences which have been comtnitted, 
and of all violations of law, without fear, fa¬ 
vor, or affection. Vide Grand Jury . When a 
juror is influenced by bias or prejudice, so 
that there is not sufficient ground for a 
principal challenge, he may nevertheless be 
challenged for favor. Vide Challenge, and 
Bac. Ab. Juries, E ; Dig. 50, 17, 156, 4: 
7 Pet. R. 160. 

FEAL. Faithful. This word is not 
used. 

FEALTY, Fidelity, allegiance. 


2. Under the feudal system, every owner 
of lands held them of some superior lord, 
from whom or from whose ancestors, the 
tenant had received them. By this con¬ 
nexion the lord became bound to protect 
the tenant in the enjoyment of the land 
granted to him; and, on the other hand, 
the tenant was bound to be faithful to his 
lord, and defend him against all his ene¬ 
mies. This obligation was called fidelitas , 
or fealty. 1 Bl. Com. 300 ; 2 Bl. Com. 86; 
Co. Litt. G7, b; 2 Bouv. Inst. n. 1506. 

FEAll, crim. law . Dread, conscious 
ness of approaching danger. 

2. Fear in the person robbed is one of 
the ingredients required to constitute a 
robbery from the person, and without this 
the felonious taking of the property is a lar¬ 
ceny. It is not necessary that the owner 
of the property should be in fear of his own 
person, but fear of violence to the person 
of his child ; 2 East, P. C. 718 ; or of his 
property ; Id. 731 ; 2 Russ. 72 ; is suffi¬ 
cient. 2 Russ. 71 to 90. Vide Putting in 
fear , and Ayl. Pand. tit. 12, p. 106 ; Dig. 
4, 2, 3 and 6. 

FEASTS. Certain established periods 
in the Christian church. Formerly the 
days of the feasts of saints were used to 
indicate the dates of instruments, and me¬ 
morable events. 8 Toull. n. 81. These 
are yet used in England; there they have 
Easter term, Hilary term, &c. 

. FEDERAL, government . This term is 
commonly used to express a league or com¬ 
pact between two or more states. 

2. In the United States the central 
government of the Union is federal. The 
constitution was adopted “ to form a more 
perfect union” among the states, for the 
purpose of self-protection and for the pro¬ 
motion of their mutual happiness. 

FEE, FEODUM or FEUDUM, estates . 
From the French, fief. A fee is an 
estate which may continue forever. The 
word fee is explained to signify that the 
land, or other subject of property, belongs 
to its owner, and is transmissible, in the 
case of an individual, to those whom the 
law appoints to succeed him, under the ap¬ 
pellation of heirs ; and in the case of cor¬ 
porate bodies, to those who are to take on 
j themselves the corporate function; and 
from the manner in which the body is to be 
continued, are denominated successors. 1 
Co. Litt. 1‘, 271, b; Wright’s Ten. 147, 
150; 2 Bl. Com. 104. 106; Bouv. Inal 
Index h. t. 
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2. Estates in fee are of several sorts, 
and have different denominations, accord¬ 
ing to their several natures and respective 
qualities. They may with propriety be di- ' 
vided into, 1. Fees simple. 2. Fees determi¬ 
nable. 3. Fees qualified. 4. Fees condi¬ 
tional ; and 5. Fees tail. 

3. —1. A fee simple is an estate in lands 
or tenements which, in reference to the 
ownership of individuals, is not restrained to 
any heirs in particular, nor subject to any 
condition or collateral determination, except 
the laws of escheat and the canons of de¬ 
scent, by which it may be qualified, abridged 
or defeated. In other words, an estate in 
fee simple absolute, is an estate limited to 
a person and his heirs general or indefinite. 
Watk. Prin. Con. 76. And the omission 
of the word his will not vitiate the estate, 
nor are the w T ords “ and assigns forever” 
necessary to create it, although usually 
added. Co. Lift. 7, b; 9, b : 237, b ; Plowd. 
28, b ; 29, a ; Pro. Abr. Estates, 4. 1 Co. 
Litt. 1, b; Plowed. 557 ; 2 Bl. Com. 104, 
106 ; Hale’s Analysis, 74. The word fee- 
simple is sometimes used by the best writers 
on the law as contrasted with estates tail. 

1 Co. Litt. 19. In this sense, the term 
comprehends all other fees as tvell as the 
estate, properly, and in strict propriety of 
technical language, peculiarly distinguished 
by this appellation. 

4. —2. A determinable fee is an estate 
which may continue forever.' Plowd. 557 ; 
Shep. Touch. 97. It is a quality of this 
estate while it falls under this denomina¬ 
tion, that it is liable to be determined by 
some act or event, expressed on its limita¬ 
tion, to circumscribe its continuance, or in¬ 
ferred by the law as bounding its extent. 

2 BLCorn. 109. Limitations to a man and 
his heirs, till the marriage of such a person 
shall take place; Cro. Jac. 593; 10 Vin. 
Abr. 133 ; till debts shall be paid ; Fearne, 
187 ; until a minor shall attain the age of 
twenty-one years ; 3 Atk. 74 ; Ambler, 204; 
9 Mod. 28 ; 10 Vin. Abr. 203 ; Fearne, 342 ; 
are instances of such a determinable fee. 

5. -3. Qualified fee , is an interest given 
on its first limitation, to a man and to cer¬ 
tain of his heirs, and not to extend to all 
of them generally, nor confined to the issue 
of his body. A limitation to a man and 
his heirs on the part of his father , affords 
an example of this species of estate. Litt. 
$ 254; 1 Inst. 27, a 220; 1 Prest. on 
Estates, 449. 

G.—4. A conditional fee , in the more 


general acceptation of the term, is when, to 
the limitation of an estate a condition is 
annexed, which renders the estate liable to 
be defeated. 10 llep. 95, b. In this ap¬ 
plication of the term, either a determinable 
or a qualified fee may at the same time be 
a conditional fee. An estate limited to a 
man and his heirs, to commence on the per¬ 
formance of a condition, is also frequently 
described by this appellation. Prest. on 
Est. 476 ; Fearne, 9. 

7.—5. As to fee-tail, see Tail . 

Fee farm, Eng, law. A perpetual farm 
or rent. 1 Tho. Co. Litt. 446, n. 5. 

Fee farm rent, contracts , Eng. law . 
When the lord, upon the creation of a 
tenancy, reserves to himself and his heirs, 
either the rent for which it was before let 
to farm, or at least one-fourth part of that 
farm rent, it is called a fee farm rent, be¬ 
cause a farm rent is reserved upon a grant 
in fee. 2 Inst. 44. 

FEES, compensation . • Certain perqui¬ 
sites allowed by law to officers concerned in 
the administration of justice, or in the per¬ 
formance of duties required by law, as a 
recompense for their labor and trouble. 
Bac. Ab. h. t.; Latch, 18. 

2. The term fees differs from costs in 
this, that the former are, as above men¬ 
tioned, a recompense to the officer for his 
services, and the latter, an indemnification 
to the party for money laid out and ex¬ 
pended in his suit. 11 S. & 11. 248; 9 
Wheat. 262 ; See 4 Binn. 267. Vide Costs; 
Color of office; Exaction; Extortion . 

FEIGNED ACTION, practice . An 
action, brought on a pretended right, when 
the plaintiff has no true cause of action, for 
some illegal purpose. In a feigned action 
the words of the writ are true ; it differs 
from false action , in which case the words 
of the w-rit are false. Co. Litt. 361, sect. 
689. Vide Fictitious action . 

Feigned issue, prad . An issue brought 
by consent of the parties, or the direction 
of a court of equity, or such courts as pos¬ 
sess equitable powers, to determine beforo 
a jury some disputed matter of fact, which 
the court has not the power or is unwilling 
to decide. 3 Bl. Com. 452; Bouv. Inst. 
Index, h. t. 

FELO DE SE, criminal law . A felon 
of himself; a self-murderer. 

2. To be guilty of this offence, the de 
ceased must have had the will and intention 
of committing it, or else he committed no 
! crime. As he is beyond the reach of human 



FEM 


517 


laws, he cannot bo punished ; the English 
law, indeed, attempts to inflict a punishment 
bv a barbarous burial of his body, and by 
forfeiting to the king the property which he 
owned, and which would belong to bis re¬ 
lations, Hawk. 1\ C. c, 9; 4 BL Com. 
]S9. The charter of privileges granted by 
William Penn to tlie inhabitants of Penn¬ 
sylvania, contains the following clause : u If 
anv person, through temptation or melan¬ 
choly, shall destroy himself, bis estate, real 
and personal, shall, notwithstanding, de¬ 
scend to his wife and children, or relations, 
as it he had died a natural death.” 

FELON, crimes . One convicted and 
sentenced for a felony. 

2. A felon is infamous, and cannot fill 
anv office, or become a witness in any case, 
unless pardoned, except in cases of abso¬ 
lute necessity, for bis own preservation and 
defence ; as, for example, an affidavit in re¬ 
lation to the irregularity of a judgment in a 
cause in which he is a party. !2 Salk. 11. 

401: 2 Str. 1148 : Martin’s R. 25 : Stark. 

/ r 

Ev. part 2, tit. Infamy. As to the effect 
of a conviction in one state, where the wit¬ 
ness is offered in another, see 17 Mass. 11. 
515 ; 2 llarr. k McHeu. R. 120, 378 ; 1 
Harr. & Johns. R. 572. As to the effect 
upon a copartnership by one of the partners 
becoming a felon, see 2 Bouv. Inst. u. 
1403. 

FELONIOUSLY, pleadings. This is a 
technical word which must be introduced 
into every indictment for a felony, charging 
the offence to have been committed feloni¬ 
ously : no other word, nor any circumlocu- 
' tion, will supply its place. Com. Pig. In¬ 
dictment, Gr 6 ; Bac. Ab. Indictment, Gr 1 ; 
2 Hale, 172, 184 ; Hawk. B. 2, c. 25, s. 
55 ; Cro. C. C. 37 ; Burn’s Just. Indict, 
ix.; Williams’ Just. Indict, iv.; Cro. Eliz. 
193: 5 Co. 121; 1 Chit. Cr. Law, 242. 

FELONY, crimes . An offence which 
occasions a total forfeiture of either lands 
or goods, or both, at common law, to which 
capital or other punishment may be super- 
added, according to the degree of guilt. 4 
Bl. Corn, 94, 5 ; 1 Russ. Cr. *42 ; 1 Chit. 
Pract. 14 ; Co. Litt. 391; 1 Hawk. P. C. 
c. 37 : 5 Wheat. R. 153, 159. 

FEMALE. This term denotes the sex 
which bears young. 

2. It is a general rule, that the young 
of female animals which belong to us, are 
ours, nam foetus ventrem sequitur . Inst. 2, 
1, 19 ; Dig. G, 1, 5, 2. The rule is, in 
general, the same with regard to slaves; 



but when a female slave comes into a free 
state, even without the consent of her 
master, and is there delivered of a child, 
the latter is free. Vide Feminine; Gender ; 
Masculine, 

FEME, or, more properly, FEMME. 
Woman. 

2. This word is frequently used in law. 
Baron and feme, husband and wife ; feme 
covert , a married woman ; feme sole , a single 
woman. 

3. A feme covert , is a married woman. 
A feme covert may sue and be sued at law, 
and will be treated as a feme sole, when the 

t husband is civiliter mortuus . Bac. Ab. Baron 
j and Feme, 31; see article, Parties to Actions y 
part 1, section 1, § 7, n. 3 ; or where, as it 
has been decided in England, he is an alien 
and has left the country, or has never been 
in it. 2 Esp. R. 554 ; 1 B. k P. 357. And 
courts of equity will treat a married woman 
as a feme sole, so as to enable her to sue 
or be sued, whenever her husband has ab¬ 
jured the realm, been transported for felony, 
or is civilly dead. And when she has a 
separate property, she may sue her husband 
in respect of such property, with the assist¬ 
ance of a next friend of her own selection. 
Story, Eq. PI. § 61 : Story, Eq. Jur. § 
1308 ; and see article, Parties to a suit in 
equity , § 1, n. 2; Bouv. Inst. Index, h. t. 

4. G’orerture subjects a woman to some 
duties and disabilities, and gives her some 
rights and immunities, to which she would 
not be entitled as a feme sole. These are 
considered under the articles, Marriage , 
(q. v.) and Wife. (q. v.) 

5. A feme sole trader, is a married 
woman who trades and deals on her own 
account, independently of her husband. 
By the custom of London, a feme covert, 
being a sole trader , may sue and be sued in 
the city courts, as a feme sole, with refer¬ 
ence to her transactions in London. Bac. 
Ab. Baron and Feme, M. 

6. In Pennsylvania, where any mariners 
or others go abroad, leaving their wives at 
shop-keeping, or to work for their livelihood 
at any other trade, all such wives are de¬ 
clared to be feme sole traders, with ability 
to sue and be sued, without naming the 
husbands. Act of February 22, 1718. See 
Poth. De la Puissance du Mari, n. 20. 

7. By a more recent act, April 11, 
1848, of the same state, it is provided, 
that in all cases where debts may be con¬ 
tracted for necessaries for the support and 
maintenance of the family of any married 
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woman, it shall be lawful for the creditor, 
in such case, to institute suit against the 
husband and wife for the price of such ne¬ 
cessaries, and after obtaining a judgment, 
have an execution against the husband 
alone; and if no property of the said hus¬ 
band be found, the officer executing the 
said writ shall so return, and thereupon an 
alias execution may be issued, which may 
be levied upon and satisfied out of the sepa¬ 
rate property of the wife, secured to her 
under the provisions of the first section of 
this act. Provided , That judgment shall 
not be rendered against the wife, in such 
joint action, unless it shall have been 
proved that the debt sued for in such 
action, was contracted by the wife, or in¬ 
curred for articles necessary for the sup¬ 
port of the family of the said husband and 
wife. 

FEMININE. What belongs to the female 
sex. 

2. When the feminine is used, it is 
generally confined to females; as, if a man 
bequeathed all his mares to his son, his 
horses would not pass. Vide 3 Brev. R. 9 ; 
Gender; Man; Masculine. 

FENCE. A building or erection between 
two contiguous estates, so as to divide them; 
or on the same estate, so as to divide one 
part from another. 

2. Fences are regulated by the local 
laws. In general, fences on boundaries are 
to be built on the line, and the expense, 
when made no more expensively than is re¬ 
quired by the law, is borne equally between 
the parties. See the following cases on the 
subject. 2 Miles, 337, 395; 2 Greenl. 72; 
II Mass. 294 ; 3 Wend. 142 ; 2 Mete. 180 ; 
15 Conn. 526 ; 2 Miles, 447; Bouv. Inst. 
Index, h. t. 

3. A partition fence is presumed to be 
the common property of both owners of the 
land. 8 B. & C. 257, 259, note a. When 
built upon the land of one of them, it is his: 
but if it were built equally upon the land 
of both, at their joint expense, each would 
be the owner in severalty of the part stand¬ 
ing on his own land. 5 Taunt. 20 ; 2 Greenl. 
Ev. § 617. 

FEOD. The same as fief. Vide Fief or 
Feud . 

FEOFFMENT, conveyancing. A gift 
of any corporeal hereditaments to another. 
It operates by transmutation of possession, 
and it is essential to its completion that the 
seisin be passed. Watk. Prin. Conv. 183. 
This term also signifies the instrument or 


deed by which such hereditament is con* 
veyed. 

2. This instrument was used as one of 
the earliest modes of conveyance of the 
common law. It signified, originally, the 
grant of a feud or fee ; but it came, in time, 
to signify the grant of a free inheritance in 
fee, respect being had to the perpetuity of 
the estate granted, rather than to the feudal 
tenure. The feoffment was, likewise, ac¬ 
companied by livery of seisin. The con¬ 
veyance by feoffment, with livery of seisin, 
has become infrequent, if not obsolete, in 
England ; and in this country it has not 
been used in practice. Cruise, Dig. t. 32, 
c. 4. s. 3; Touclis. c. 9; 2 Bl. Com. 20; 
Co. Litt. 9; 4 Kent, Com. 467 ; Perk. c. 
3 ; Com. Dig. h. t.; 12 Vin. Ab. 167 ;♦ Bac. 
Ab. h. t. in pr.; Doct. Plae. 271 ; Dane’s 
Ab. c. 104, a. 3, s. 4. lie who gives or 
enfeoffs is called the feoffor; and the per¬ 
son enfeoffed is denominated ihefeojfee. 2 
Bl. Com. 20. See 2 Bouv. Inst. n. 2045, 
note. 

FER^E. Wild, savage, not tame. 

Fer;e rEstije. Wild beasts. Sec Ani - 
mats; Ferce naturae. 

Fer je naturae. Of a wild nature. 

2. This term i9 used to designate ani¬ 
mals which are not usually tamed. Such 
animals belong to the person who has cap¬ 
tured them only while they arc in his power; 
for if they regain their liberty his property 
in them instantly ceases, unless they have 
animum revert endi, which is to be known 
only by their habit of returning. 2 Bl. 
Com. 386; 3 Binn. 546; Bro. Ab. Pro- 
pertie, 37 ; Com. Dig. Biens, F; 7 Co. 17, 
b ; 1 Chit. Pr. 87 ; Inst. 2, 1, 15 ; 13 Vin. 
Ab. 207. 

3. Property in animals ferce naturae is 
not acquired by hunting them and pursuing 
them ; if, therefore, another person kill such 
animal in the sight of the pursuer, he has a 
right to appropriate it to his own use. 3 
Caines, 175. But if the pursuer brings the 
animal within his own control, as by entrap¬ 
ping it, or wounding it mortally, so as to 
render escape impossible, it then belongs 
to him. Id. Though if he abandons it, 
another person may afterwards acquire pro¬ 
perty in the animal. 20 John. 75. The 
owner of land has a qualified property in 
animals ferae naturae, when, in consequence 
of their inability and youth, they cannot go 
awav. See Y. B. 12 H. VIII., 9 B, 10 A; 
2 Bl. Com. 394; Bac. Ab. Game. Y id« 
Whelp. 
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FERM or FEARM. By this ancient 
word is meant land, fundus; (q. v.) and, it 
is said, houses and tenements may pass by 
it. Co. Litt. o a. 

FERRY. A place where persons and 
things are taken across a river or other 
Stream in boats or other vessels, for hire. 

4 N. S. 4'JO ; S. C. 3 Harr. Lo. R. 341. 

J. Iu England a ferry is considered a 
franchise which cannot be set up without 
the king's license. In most, perhaps all of 
the United States, ferries are regulated by 
statute. 

3. The termini of a ferry are at the 
water's edge. 15 Pick. R. 254 ; and see 

5 Grecnl. R. 367 *. 4 John. Ch. R. 161; 2 
Porter, R. 296; 7 Pick. R. 448 ; 2 Car. Law 
Repos. 69 : 2 Dev. R. 403 : 1 Murph. 279; 
1 Hayw. R. 457 ; Vin. Ab. h. t.; Coni. Dig. 
Piscary B : 6 B. & Cr. 703 ; 12 East, 11. 
333 ; 1 Bait. R. 469; 3 Watts, R. 219 ; 

1 Yeates, R. 167 ; 9 S. & R. 26. 

FERRYMAN. One employed in taking 

persons across a river or other stream, in 
boats or other contrivances at a ferry. The 
owner of a ferry is not considered a ferry¬ 
man, when it is rented and in the possession 
of a tenant. Minor, R. 366. 

2. Ferrymen are considered as common 
carriers, and are therefore the legal judges 
to decide when it is proper to pass over or 
not. 1 M’Cord, R. 444 ; Id. 157 ; 1 N. & 
M. 19; 2 N. & M. 17. They are to regu¬ 
late how the property to be taken across 
shall be put in their boats or flats; 1 M’Cord, 
157; and as soon as the carriage is fairly 
on the drop or slip of a flat, although driven 
by the owner’s servant, it is in possession 
of the ferryman, and he is answerable. 1 
M’Cord’s R. 439. 

FESTINUM REMEDIUM. A speedy 
remedy. 

2. This is said of those cases where the 
remedy for the redress of an injury is given 
without any unnecessary delay. Bac. Ab. 
Assise, A. The action of Dower is festinum 
remedium, and so is Assise. 

FETTERS. A sort of iron put on the 
legs of malefactors, or persons accused of 
crimes. 

2. When a prisoner is brought, into 
court to plead he shall not be put in fetters. 

2 Inst. 315; 3 Inst. 34; 2 Hale, 119; 
Hawk. b. 2, c. 28, s. 1 ; Kel. 10 ; 1 Chitty’s 
Or. Law, 417. An officer having arrested 
a defendant on a civil suit, or a person ac¬ 
cused of a crime, has no right to handcuff 
kim unless it is necessary, or he has at¬ 


tempted to make his escape. 4 B* & C. 
596; 10 Engl. C. L. Rep. 412, S. C. 

FEUD. This word, in Scotland, signifies 
a combination of kindred to revenge in¬ 
juries or affronts done to any of their blood. 
Vide Fief. 

FEUD A. In the early feudal times 
grants were made, in the first place, uilv 
during the pleasure of the grantor, and 
called munera; (q. v.) afterwards for life, 
called beneficia; (q. v.) and, finally, they 
were extended to the vassal and his sons, 
and then they acquired the name of feudal . 
Dalr. Feud. Pr. 199. 

FEUDAL. A term applied to whatever 
concerned a feud; as feudal law: feudal 
rights . 

Feudal law. By this phrase is under¬ 
stood a political system which placed men 
and estates under hierarchical and multi¬ 
plied distinctions of lords and vassals. The 
principal features of this system w r crc the 
following. 

2. The right to all lands was vested in 
the sovereign. These were parcelled out 
among the great men of the nation by its 
chief, to be held of him, so that the king 
had the Dominum directum , and the grantee 
or vassal, had what was called Dominum 
utile . It was a maxim nulle teire sans 
seigneur . These tenants w T crc bound to 
perform services to the king, generally of a 
military character. These great lords again 
granted parts of the lands they thus ac¬ 
quired, to other inferior vassals, who held 
under them, and were bound to perforin 
services to the lord. 

3. The principles of the feudal law will 
be found in Littleton’s Tenures; Wright’s 
Tenures ; 2 Blackstone’s Com. c. 5 ; Dai¬ 
ry mple’s History of Feudal Property ; Sul¬ 
livan’s Lectures ; Book of Fiefs ; Spellman, 
Treatise of Feuds and Tenures ; Le Grand 
Coutumicr ; the Salic Laws : The Capitula¬ 
ries ; Les Establisscments de St. Louis; 
Assizes de Jerusalem ; Poth. Des Fiefs * 
Merl. Rep. Feodalite; Dalloz, Diet. Feo- 
dalite; Guizot, Essais sur l’Histoirc dc 
France, Essai 5eme. 

4. In the United States the feudal law 
never was in its full vigor, though some of 
its principles are still retained. “ Those 
principles are so interwoven with every part 
of our jurisprudence,” says Ch. J. Tiigh- 
man, 3 S. & R. 447, “ that to attempt to 
eradicate them would be to destroy the 
whole. They are mossy stones worked into 
the foundation of our legal edifice. Most 
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of the inconveniences attending them have 
been removed, and the few that remain can 
be easily removed, by acts of the legisla¬ 
ture. 1 ’ See 3 Kent, Com. 509, 4th ed, 

FIAR, Scotch law. He whose property 
is burdened with a life rent. Ersk. Pr. of 
L. Scot. 13. 2, t. 9, s. 23. 

FIAT, practice . An order of a judge, or 
of an officer, whose authority, to be signified 
by his signature, is necessary to authenti¬ 
cate the particular acts. 

FICTION OF LAW. The assumption 
that a certain thing is true, and which gives 
to a person or thing, a quality which is not 
natural to it, and establishes, consequently, 
a certain disposition, which, without the fic¬ 
tion, would be repugnant to reason and to 
truth. It is an order of things which docs 
not exist, but which the law' prescribes or 
authorizes ; it differs from presumption, be¬ 
cause it establishes as true, something wffiich 
is false ; whereas presumption supplies the 
proof of something true. Dalloz, Diet. h. t. 
See 1 Toull. 171, n. 203; 2 Toull. 217, n. 
203 ; 11 Toull. 11, n. 10, note 2 ; Fergu¬ 
son, Moral Philosophy, part 5, c. 10, s. 3 ; 
Burgess on Insolvency, 139, 140; lleport 
of the Revisers of the Civil Code of Penn- 
6} T 1 vania, March 1, 1832, p. 8. 

2. The law never feigns what is impos¬ 
sible \fictum est id quod factum non est sed 
fieri potuit . Fiction is like art; it imi¬ 
tates nature, but never disfigures it; it aids 
truth, but it ought never to destroy it. It 
may well suppose that what was possible, 
but which is not, exists ; but it will never 
feign that w hat was impossible, actually is. 
D’Aguesseau, CEuvres, tome iv. page 427, 
47e Plaidoycr. 

3. Fictions were invented by the Roman 
praetors, who, not possessing the power to 
abrogate the law, were nevertheless willing 
to derogate from it, under the pretence of 
doing equity. Fiction is the resource of 
weakness, which, in order to obtain its 
object, assumes as a fact, what is known to 
be contrary to truth : when the legislator 
desires to accomplish bis object, lie need 
not feign, he commands. Fictions of law 
owe their origin to the legislative usurpa¬ 
tions of the bench. 4 Benth. Ev. 300. 

4. It is said that every fiction must be 
framed according to the rules of law, and 
that every legal fiction must have equity for 
its object. 10 Co. 42 ; 10 Price’s R* 154; 
Cowp. 177. To prevent their evil effects, 
they are not allowed to be carried further 
tl>m the reasons which introduced them 


necessarily require. 1 Lill*. Ab. 010; 2 
Hawk. 320 ; Best on Pres. § 20. 

5. The law abounds in fictions. That 
an estate is in abeyance; the doctrine of 
remitter , by which a party who has been 
disseised of his freehold, and afterwards 
acquires a defective title, is remitted to his 
former good title; that one thing done to¬ 
day, is considered as done at a precedin'? 
time by the doctrine of relation; that, be¬ 
cause one thing is proved, another shall be 
presumed to be true, which is the ease in 
all presumptions; that the heir, executor, 
and administrator stand by representation , 
in the place of the deceased ; are all fictions 
of law. “ Our various introduction of John 
Doe and Richard Roe,” says Mr. E vans, 
(Poth. on Ob. by Evans, vol. ii. p. 43,) 
“ our solemn process upon disseisin by Hugh 
Hunt; our casually losing and finding a 
ship (which never w*as in Europe) in the 
parish of St. Mary Le Bow, in the ward of 
Cheap ; our trying the validity of a will by 
an imaginary wager of five pounds; our 
imagining and compassing the king’s death, 
by giving information which may defeat an 
attack upon an enemy’s settlement in the 
antipodes ; our charge of picking a pocket, 
or forging a bill with force and arms ; of 
neglecting to repair a bridge, against the 
peace of our lord the king, his crown and 
diguity ; are circumstances, which, looked 
at by themselves, would convey an impres¬ 
sion of no very favorable nature, with re¬ 
spect to the wisdom of our jurisprudence.” 
Vide 13 Vin. Ab. 209 ; Merl. Rep. h. t.; 
Dane’s Ab. Index, h. t. ; and Rej', des Inst, 
de l’Angl. tome 2, p. 219, where he severely 
cesures these fictions as absurd and use- 
le ss 

FICTITIOUS. Pretended ; supposed , 
as, fictitious actions ; fictitious payee. 

Fictitious actions, practice. Suits 
brought on pretended rights. 

2. They arc sometimes brought, usually 
on a pretended wager, for the purpose of 
obtaining the opinion of the court on a point 
of law. Courts of justice w T ere constituted 
for the purpose of deciding really existing 
questions of right between parties, and they 
are not bound to answer impertinent ques¬ 
tions which persons think proper to ask 
them in the form of an action on a wager. 
12 East, 248. Such an attempt has been 
held to be a contempt of court; and Lord 
Hardwicke in such a case committed the 
parties and their attorneys. Rep. temp. 
Hardw. 237. See also Comb. 425; 1 Co. 
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S3; 6 0ranch, 147-8. Vide Feigned ac¬ 
tions, 

3. The court of the king’s bench fined 
&u attorney forty pounds for stating a spe¬ 
cial case for the opinion of the court, the 
greater part of which statement was ficti¬ 
tious, 3 Ham. & Or. 597; S. C. 10 E. C. 
L. R. 193. 

Fictitious payee, contracts. A sup¬ 
posed person ; a payee, who has no exist¬ 
ence. 

2. When the name of a fictitious payee 
has been used, in making a bill of exchange, 
and it has been endorsed in such name, it is 
considered as having the effect of a bill pay- 
ble to bearer, and a bona fide holder, igno- 
raut of that fact, may recover on it, against 
all prior parties who were privy to the trans¬ 
action. 2 II. Bl. 178, 288; 3 T. R. 174, 
182, 481; 3 Bro. C. C. 238. Vide Bills 
of Exchange, § 1. 

FIDEI-COMMISSARY, civil law . One 
who has a beneficial interest in an estate, 
which, for a time, is committed to the faith 
or trust of another. This term has nearly 
the same meaning as cestui que trust has in 
our law. 2 Bouv. Inst. n. 1895, note. 

FIDEI-COMMISSUM, civil law, A gift 
which a man makes to another, through the 
agency of a third person, who is requested 
to perform the desire of the giver. For ex¬ 
ample, when a testator writes, “ I institute 
for my heir, Lucius Titius,” he may add, 
“ I pray my heir, Lucius Titius, to deliver, 
as soon as he shall be able, my succession 
to Caius Seius : cum igitur aliquis scripscrit 
Lucius Titius heres esto; potest ajicere, rogo 
te Luci Titi , ut cUm poteris her edit at em 
meam adire , earn Caio Sceio reddas, restituas, 
Inst. 2, 23, 2 ; vide Code 6, 42. 

2. Fidei-eommissa were abolished in 
Louisiana by the code. 5 N. S. 302. 

3. The uses of the common law, it is 
said, were borrowed from the Roman fidei- 
commissum. 1 Cru. Dig. 388 ; Bac. Read. 
19; .1 Madd. Ch. 446-7. 

4. The fidei-eommissa of the civil law, 
have been supposed to resemble entails, 
though some writers have declared that the 
Roman law was a stranger to entails. 2 
Bouv. Inst. n. 1708. 

FIDE-JUSSIO, civil law . The contraot 
of suretyship. 

FIDE-JUSSOR, civil law. One who 
becomes security for the debt of another, 
promising to pay it in case the principal does 
not do so. 

2. He differs from co-obligor in this, 


that the latter is equally bound to a debtor 
with his principal, while the former is not 
liable till the principal lias failed t) fulfil 
bis engagement. Dig. 12, 4, 4 ; Id. 16, 1, 
13; Id. 24, 3, 64; Id* 38, 1, 37 ; Id. 50, 
17, 110, and 14, 6, 20; Hall’s Pr. 33; 
Dunl. Ad. Pr. 300; Clerkc’s Prax. tit. 63, 
4, 5. 

3. The obligation of the fidc-jussor was 
an accessory contract, for, if the principal 
obligation was not previously contracted, his 
engagement then took the name of mandate. 
Ley. Elem. § 872; Code Nap. 2012. 

FIDUCIA, civil law . A contract by 
which wc sell a thing to some one, that is, 
transmit to him the property of the thing, 
with the solemn forms of emancipation, on 
condition that he will sell it back to us. 
This species of contract took place in the 
emancipation of children, in testaments, and 
in pledges. Poth. Pand. b. t. 

FIDUCIARY. This term is borrowed 
from the civil law. The Roman laws called 
a fiduciary heir, the person who w T as insti¬ 
tuted heir, and who was charged to deliver 
the succession to a person designated by the 
testament. Mcrl. Report, h. t. But Po- 
thier, Pand. vol. 22, h. t., says that fidu- 
ciarius heres properly signifies the person to 
whom a testator has sold his inheritance, 
under the condition that he should sell it to 
another. Fiduciary may be defined to be, 
in trust, in confidence. 

2. A fiduciary contract is defined to be, 
an agreement by which a person delivers a 
thing to another, on the condition that he 
will restore it to him. The following for¬ 
mula was employed : Ut inter bonos agere 
opportet,ne propter te fid emque tuam frauder, 
Cicer. de Offic. lib. 3, cap. 13 ; Ley. du Dr. 
Cir. Rom. § 237, 238. See 2 How. S. C. 
Rep. 202, 208 : 6 Watts & Scrg. 18 ; 7 
Watts, 415. 

FIEF or FEUD. In its origin, a fief 
was a district of country, allotted to one of 
the chiefs who invaded the Roman empire, 
as a stipend or reward ; with a condition 
annexed that the possessor should do ser¬ 
vice faithfully both at home and in the wars, 
to him by whom it was given. The law of 
fiefs supposed that originally all lands be¬ 
longed to lords, who had had the generosity 
to abandon them to others, from whom the 
actual possessors derived their rights upon 
the sole reservation of certain services more 
or less onerous as a sign of superiority. To 
this superiority was added that which gives 
the right of dispensing justice, a right which 
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was originally attached to all fiefs, and con¬ 
ferred upon those who possessed it, the 
most eminent part of public power. Hen- 
rion de Pansey, Pouvoir Municipal; 2 Bl. 
Com. 45 ; Encyclopedic, h. t.; Merl. Rep. 
h. t. 

FIELD. A part of a farm separately 
enclosed ; a close. 1 Chit. Pr. 160. The 
Digest defines a field to be a piece of land 
without a house ; ager est locus, que sine 
villa est. Dig. 50, 16, 27. 

FIERI FACIAS, practice . The name 
of a writ of execution. It is so called be¬ 
cause, when writs were in Latin, the word# 
directed to the sheriff were, quod fieri facias 
de bonis et catallis , &c., that you cause to 
be made of the goods and chattels, &c. Co. 
Litt. 290 b. 

2. The foundation of this writ is a judg¬ 
ment for debt or damages, and the party 
who has recovered such a judgment is gene¬ 
rally entitled to it, unless he is delayed by 
the stay of execution which the law allows 
in certain cases after the rendition of the 
judgment, or by proceedings in error. 

3. This subject will be considered with 
regard to, 1. The form of the writ. 2. Its 
effects. 3. The manner of executing it. 

4. —1. The writ is issued in the name 
of the commonwealth or of the government, 
as required by the constitution, and directed 
to the sheriff, commanding him that of the 
goods and chattels, and (where lands are 
liable for the payment of debts, as in Penn¬ 
sylvania,) of the lands and tenements of the 
defendant, therein named, in his bailiwick, 
he cause to be levied as well a certain debt 

of-dollars, which the plaintiff, (naming 

him,) in the court of-(naming it,) re¬ 
covered against him, as- dollars, like 

money which to the said plaintiff were ad¬ 
judged for his damages, which he had by 
the detention of that debt, and that lie, (the 
sheriff,) have that money before the judges 
of the said court, on a day certain, (being 
the return day therein mentioned,) to render 
to the said plaintiff his debt and damages 
aforesaid, whereof the said defendant is 
convict. It must be tested in the name of 
the officer, as directed by the constitution 
or laws; as, “ Witness the honorable John 
B. Gibson, our chief justice, at Philadel¬ 
phia, the tenth day of October, in the year 
of our Lord one' thousand eight hundred 
and forty-eight.” It must be signed by the 
prothonotary, or clerk of the court, and 
sealed with its seal. The signature of the 
prothonotary, it has been decided, in Penn¬ 


sylvania, is not indispensable. The amount 
of the debt, interest, and costs, must also 
be endorsed on the writ. This form varies 
as it is issued on a judgment in debt, and 
one obtained for damages merely. The 
execution being founded on the judgment, 
must, of course, follow, and be warranted 
by it. 2 Saund. 72 h, k ; Bing, on Ex. 
186. Hence, where there is more than one 
plaintiff or defendant, it must be in the 
name of all the plaintiffs, against all the 
defendants. 6 T. R. 525. It is either 
for the plaintiff or the defendant. When it 
is against an executor or administrator, for 
a liability of the testator or intestate, it is 
conformable to the judgment, and must be 
only against the goods of the deceased, un¬ 
less the defendant has made himself person¬ 
ally liable by his false pleading, in which 
case the judgment is de bonis tesfaforis si , 
et si non , de bonis propriis y and the fieri 
facias must conform to it. 4 Serg. & Rawle, 
394; 18 John. 502; 1 Ferg. & Rawle, 
453 ; 1 Dali. 481 ; and see Tidd’s Pr. 933 ; 
Com. Dig. Pleader, 2 D. 15 ; 1 Ilayw. 298 ; 
2 Hayw. 112. 

5.—2. At common law, the writ bound 
the goods of the defendant or party against 
whom it was issued, from the teste day; by 
which must be understood that the writ 
bound the property against the party him¬ 
self, and all claiming by assignment from, 
or by representation under him ; 4 East, 
B. 538; so that a sale by the defendant, 
of his goods to a bona fide purchaser, did 
not protect them from a fieri facias tested 
before, although not issued or delivered to 
the sheriff till after the sale. Cro. Eliz. 
174; Cro. Jac. 451; 1 Fid. 271. To 
remedy this manifest injustice, the statute 
of frauds, 29 Car. II. c. 3, s. 16, was 
passed. The principles of this statute have 
been adopted in most of the states. Griff. 
Law Reg. Answers to No. 38, under No. III. 
The statute enacts “ that no writ of fieri 
fdciaSy or other writ of exccutiori, shall 
bind the property of the goods of the party, 
against whom such writ of execution is sued 
forth, but from the time that such writ shall 
be delivered to the sheriff, under-sheriff, 
or coroners, to be executed; and for the 
better manifestation of the said time, the 
sheriffs, &c., their deputies or agents, shall, 
upon the receipt of any such writ, (without 
fee for doing the same,) endorse upon the 
back thereof, the day of the month and 
year whereon he or they received the same.” 
Vide 2 Binn. R. 174; 2 Serg. & Rawle, 
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157: 2 Yeatcs, 177; 8 Johns. R. 446; 
12 Johns. R. 320; 1 Hopk. R. 868; 3 
Penna. R. 247; 8 llawle, 401 ; 1 Whart. 
R. 377. 

6.—3. The execution of the writ is 
made by levying upon the goods and chat¬ 
tels of the defendant, or party against whom 
it is issued : and, in general, seizing a part 
of the goods in the name of the whole on 
the premises, is a good seizure of the whole. 
Ld. Ravin. 725 : 2 Serg. & Rawle, 142 ; 
4 Wash". C. 0. R. 29; but see 1 Whart. 
Rep. 377. The sheriff cannot break the 
outer door of a house for the purpose of 
executing a fieri facias ; 5 Co. 92; nor 
can a window be broken for this purpose. 
W. Jones, 429. See articles Door; Haase. 
lie may, however, enter the house, if it be 
open, and, being once lawfully entered, lie 
may break open an inner door or chest to 
seize the goods of the defendant, even 
without any request to open them. 4 Taunt. 
619; 3 B. k P. 223; Cowp. 1. Although 
the sheriff is authorized to enter the house 
of the party to search for goods, he cannot 
euter that of a stranger, for that purpose, 
without being guilty of a trespass, unless 
the defendant’s goods are actually in the 
house. Com. Big. Execution, C 5 : 1 Marsh. 
R. 565. The sheriff may break the outer 
door of a barn ; 1 Sid. 186 ; S. C. 1 Keb. 
689; or of a store disconnected with the 
dwelling-house, and forming no part of the 
curtilage. 16 Johns. R. 287. The ji. fa. 
may be executed at any time before, and on 
the return day, but not on Sunday, where 
it is forbidden by statute. Wats, on Sheriffs, 
1^73 ; 5 Co. 92 ; Com. Big. Execution, c. 5. 

Vide 3 Bouv. Inst. n. 3383, et seq.; 
Wats, on Sher. ch. 10; Bing. Ex. o. 1, s. 
4; Gilb. on Exee. Index, h. t.; Grah. Pr. 
321: Troub. k Hal. Pr. Index, h. t.; Com. 
Big. Execution, C 4; 'Process, F 5, 7; 
Caines’ Pr. Index, h. t.; Tidd’s Pr. Index, 
h. t.: Sell. Pr. Index, h. t. 

FIERI FECI, practice . The return 
which the sheriff, or other proper officer, 
makes to certain writs, signifying, u I have 
caused to be made.” 

2. When the officer has made this re¬ 
turn, a rule may be obtained upon him, 
after the return day, to pay the money into 
court, and if he withholds payment, an ac¬ 
tion of debt may be had on the return, or 
assumpsit for money had and received may 
be sustained against him. 3 Johns. R. 
183. 

FIFTEENTH, Eng, law • The bame of 


a tax levied by authority of parliament for 
the use of the king, which consisted of one- 
fifteenth part of the goods of those who 
were subject to it. T. L. 

FIGURES, Numerals . They are either 
Roman, made with letters of the Alphabet, 
for example, mdcclxxvi ; or they are 
Arabic, as follows, 1776. 

2. Homan figures may be used in con¬ 
tracts and law proceedings, and they will be 
held valid; but Arabic figures, probably 
owing to the ease with which they may be 
counterfeited, or altered, have been liolden 
not to be sufficient to express the sum due 
on a contract; but, it seems, that if the 
amount payable and due on a promissory 
note be expressed in figures or ciphers, it 
will be valid. Story on Bills, § 42, note ; 
Story, Prom. Notes, § 21. Indictments 
have been set aside because the day or year 
was expressed in figures. 13 Vin Ab. 210; 
1 Ch. Rep. 319; S. C. 18 Eng. Com. Law 
Rep. 95. 

3. Bills of exchange, promissory notes, 
checks and agreements of every descrip¬ 
tion, are usually dated with Arabic figures ; 

•it is, however, better to date deeds and 
other formal instruments, by writing the 
words at length. Vide 1 Ch. Cr. L. 176 ; 
1 Verm. R. 336 ; 5 Toull. n. 336 ; 4 Yeates, 
R. 278; 2 John. R. 233 ; 1 How. Mis. 
256; 6 Blackf. 533. 

FIGURES OF SPEECH. By figures 
of speech is meant that manner of speaking 
or writing, which has for its object to give 
to our sentiments and thoughts a greater 
force, more vivacity and agreeablcness. 

2. This subject belongs more particu¬ 
larly to grammar and rhetoric, but the law 
has its figures also. Sometimes fictions 
come in aid of language, when found insuf¬ 
ficient by the law; language, in its turn, by 
means of tropes and figures, sometimes 
lends to fictions a veil behind which they 
are bidden ; sometimes tbe same denomina¬ 
tions are preserved to things which have 
ceased to be the same, and which have been 
changed ; at other times they lend to things 
denominations which supposed them to have 
been modified. 

3. In this immense subject, it will not 
be expected that examples should be here 
given of every kind of figures ; the princi¬ 
pal only will be noticed. * The law is loaded 
with abstract ideas; abstract in itself, it 
has often recourse to metaphors, which, as 
it were, touch our senses. The inventory 
is faithful , a defect is covered , an account 


524 


FIN 


FIL 


is liquidated , a right is open or closed , an 
obligation is extinguished , &c. But the law 
has metaphors which are properly its own; 
as civil fruits, &c. The state or condition of 
a man who has been deprived by the law of 
almost all his social prerogatives or rights, 
has received the metaphorical name of civil 
death. Churches being called the houses of 
God , formerly were considered an asylum, 
because to seize a person in the house of 
another was considered a wrong. Mother 
country , is applied to the country from 
which people emigrate to a colony ; though 
this pretended analogy is very different 
in many points, yet this external ornament 
of the idea soon became an integral part of 
the idea ; and on the faith of this metaphor, 
this pretended filiation became the source 
whence flowed the duties which bound the 
colonies to the metropolis or mother country. 

4. In public speaking, the use of figures, 
when natural and properly selected, is of 
great force ; such ornameuts impress upon 
the mind of the hearers the ideas which the 
speaker desires to convey, fix their atten¬ 
tion and disposes them to consider favor¬ 
ably the subject of inquiry. Sec 3 Bouv. 
Inst. n. 3243. 

FILACER, FILAZIER, or F1LZER, 
English law. An officer of the court of 
common pleas, so called because he files 
those writs on which he makes out process. 

FILE, practice. A thread, string, or 
wire, up^on which writs and other exhibits 
in courts and offices are fastened or filed, 
for the more safe keeping and ready turn¬ 
ing to the same. The papers put together 
in order, and tied in bundles, are also called 
a file. 

2. A paper is said to be filed, when it is 
delivered to the proper officer, and by him 
received to be kept on file. 13 Vin. Ab. 
211 . 

FILIATION, civil law . The descent of 
son or daughter, with regard to his or her 
father, mother, and their ancestors. 

2. Nature always points out the mother 
by evident signs, and whether married or 
not, she is always certain: mater semper 
cert a est , etiamsi vulgo conceperit. There is 
not the same certainty with regard to the 
father, and the relation may not know or 
feign ignorance as to the paternity, the law 
has therefore established a legal presump¬ 
tion to serve as a foundation fbr paternity 
and filiation. 

3. When the mother is or has been mar¬ 
ried, her husband is presumed to be the 


father of the children born during the co¬ 
verture, or within a competent time after¬ 
wards, whether they were conceived during 
the coverture or not ■ pater is est quem nup - 
lice demonstrant. 

4. This rule is founded on two presump¬ 
tions ; one on the cohabitation before the 
birth of the child ; and the other that the 
mother has faithfully observed the vow she 
made to her husband. 

5. This presumption may, however, be 
rebutted by showing either that there has 
been no cohabitation, or some physical or 
other impossibility that the husband could 
be the father. See Access; Bastard ; Ges¬ 
tation; Natural children; Paternity; Pu¬ 
tative father. 1 Bouv. Inst. n. 302, et 
seq. 

FILIUS. The son, the immediate male 
descendant. This term is used in making 
genealogical tables. 

Filius muueratcs. The eldest legiti- 
mate son of parents, who, before their 
marriage, had illegitimate children. Vide 
Mulier, 

Filius roruLi. The son of the people ; 
a bastard. 

FILLEY. A mare not more than one 
year old. Russ. & Ry. 41G ; Id. 494. 

FILUM. The middle; the thread of 
anything ; as filuni aquae ; filum viac. 

FiLtLM aquae. The thread or middle of 
a water course, (q. v.) 

2. It is a general rule, that in grants of 
lands bounded on rivers and streams above 
tide water, unless otherwise expressed, the 
grant extends usque ad filum aquae, and that 
not only the banks, but the bed of the river, 
and the islands therein, together with ex¬ 
clusive right of fishing, pass to the grantee 
5 Wend. 423. 

Filum vije. The thread or middle ot 
the road. 

2. Where a law requires travellers meet¬ 
ing each other on a road to drive their car¬ 
riages to the right of the middle of the road, 
the parties are bound to keep on their side 
of the worked part of the road, although the 
whole of the smooth or most travelled path 
may be upon one side of the filum viac. 7 
Wend. 185; 5 Conn. 305. 

FIN DE NON RECEVOIR, French 
law. An exception or plea founded on 
law, which, without entering into the merit, 
of the action, shows that the plaintiff has no 
right to bring it, either because the time 
during which it ought to have been brought 
has elapsed, which is called prescription , or 
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that there has been a compromise, accord 
and satisfaction, or any other cause which 
has destroyed the rii^lit of action which once 
subsisted. Toth. Proc. Civ. partie 1, c, 2, 
s. ‘2, art. 2 ; Story, Oonfl. of Laws, § 580. 

FINAL. That which puts an end to 
anything. 

2. It is used in opposition to interlocu¬ 
tory ; as, a final judgment, is a judgment 
which ends the controversy between the 
parties litigant. 1 Wheat. 355 ; 2 Pet. 

4 10. See 12 W heat. 135 ; 4 Pall. 22 , 9 
Pet. 1 ; t> Wheat. 448; 3 Cranch, 179 ; 6 
Cranch, 51 ; Bouv. Inst. Index, h. t. 

FINANCIER. A person employed in 
the economical management and application 
of public money or finances; one who is 
employed in the management of money. 

FINANCES. By this word is under¬ 
stood the revenue or public resources of 
money of the state. 

FINDER. One who lawfully comes to 
the possession of another’s personal pro¬ 
perty, which was then lost. 

2. The finder is entitled to certain rights 
and liable to duties which he is obliged to 
perform. This is a species of deposit, which, 
as it does not arise ex contractu , may be 
called a quasi deposit, and it is governed by 
the same general rules as common deposits. 
The finder is required to take the same rea¬ 
sonable care of the property found, as any 
voluntary depositary ex contractu, Doct. 
k St. Dial. 2, c. 38 : 2 Bulst. 30C, 312 ; 
S. C. 1 Ilolle’s It. 125. 

3. The finder is not bound to take the 
goods he finds; yet, when he does under¬ 
take the custody, he is required to exercise 
reasonable diligence in preserving the pro¬ 
perty ; and he will be responsible for gross 
negligence. Some of the old authorities 
laid down that “ if a man find butter, and 
by his negligent keeping, it putrify; or, if 
a man find garments, and by his negligent 
keeping, they be moth eaten, no action lies.” 
So it is if a man find goods and lose them 
again ; Bac. Ab. Bailment, D ; and in sup¬ 
port of this position; Leon. 123, 223; 
Owen, 141 ; and 2 Bulstr. 21, are cited. 
But these cases, if carefully examined, will 
not, perhaps, be found to decide the point 
as broadly as it is stated in Bacon. A 
tinder would doubtless be held responsible 
for gross negligence. 

4. On the other hand, the finder of an 
article is entitled to recover all expenses 
which have necessarily occurred in preserv¬ 
ing the thing found; as, if a man were to 


find an animal, he would be entitled to be 
reimbursed for his keeping, for advertising 
in a reasonable manner that he had found 
it, and to any reward which may have been 
offered by the owner for the recovery of such 
lost thing. Domat, 1. 2, t. 9, s. 2, n. 2. 
Vide Story, Bailm. § 35. 

5. And when the owner does not reclaim 
the goods lost, they belong to the finder. 
1 Bl. Com. 29G ; 2 Kent’s Com. 290. The 
acquisition of treasure by the finder, is 
evidently founded on the rule that what 
belongs to none naturally, becomes the 
property of the first occupant: res nultius 
natural iter jit primi occupant is, IIow far 
the finder is responsible criminally, see 1 
Hill, N. Y. Rep. 94; 2 Russ, on Cr. 102 ; 
Rose. Cr. Ev. 474. Sec Taking, 

FINDING, practice. That which has 
been ascertained ; as, the finding of the jury 
i^ conclusive as to matters of fact when con¬ 
firmed by a judgment of the court. 1 Day, 
238 ; 2 Day, 12. 

Finding a verdict. The act of the 
jury in agreeing upon a verdict. 

FINE. This word lias various significa¬ 
tions. It is employed, 1. To mean a sum 
of money, which, by judgment of a compe¬ 
tent jurisdiction, is required to be paid for 
the punishment of an offence. 2. To desig¬ 
nate the amount paid by the tenant, on his 
entrance, to the lord. 3. To signify a spe¬ 
cial kind of conveyance. 

Fine, conveyance , practice. An amicable 
composition or agreement of a suit, either 
actual or fictitious, by leave of the court, by 
which the lands in question become, or are 
acknowledged to be, the right of one of the 
parties. Co. Litt. 120; 2 Bl. Coin. 349* 
Bac. Abr. Fines and Recoveries. A fine is 
so called, because it puts an end , not only 
to the suit thus commenced, but also to all 
other suits and controversies concerning the 
same matter. Such concords, says Dod¬ 
dridge, (Eng. Lawyer, 84, 85,) have been 
in use in the civil law, and are called trans¬ 
actions (q. v.) whereof they say thus : Trans* 
actiones sunt dc eis quae in controvcrsia 
sunt, & life futnra aut pendente ad certam 
compositionem reducuntur, dando aliquid 
vel accipiendo. Or shorter, thus : Transac¬ 
ts est dc re dubia et lite ancipite nc dum 
ad finem ducta, non grntuita pactio. It is 
commonly defined an assurance by matter 
of record, and is founded upon a supnosed 
previously existing right, and upon a writ 
requiring the party to perform his covenant: 
although a fine may be levied upon any writ 
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by .which lands may be demanded, charged, 
or bound. It has also been defined an ac¬ 
knowledgment on record of a previous gift 
or feoffment, and prima facie carries a fee, 
although it may be limited to an estate for 
life or in fee tail. Prest. on Convey. 200, 
202, 208, 2G9; 2 BL Com. 348-9. 

2. The stat. 18 E. L, called modus 
levandi fines , declares and regulates the 
manner in which they should be levied and 
carried on; and that is as follows: 1. The 
party to whom the land is conveyed or as¬ 
sured, commences an action at law against 
the other, generally an action of covenant, 
by suing out of a writ of praecipe , called a 
writ of covenant, that the one shall convey 
the lands to the other, on the breach of 
which agreement the action is brought. The 
suit being thus commenced, then follows, 
2. The licentia concordandij or leave to 
compromise the suit. 3. The concord or 
agreement itself, after leave obtained by the 
court; this is usually an acknowledgment 
from the deforciants, that the lands in ques¬ 
tion are the lands of tho complainants. 
4. The note of the fine, which is only an 
abstract of the w r rit of covenant, and the 
concord ; naming the parties, the parcels 
of land, and the agreement. 5. The foot of 
the fine or the conclusion of it, which in¬ 
cludes the whole matter, reciting the parties, 
day, year, and place, and before whom it 
w*as acknowledged or levied. 

3. Fines thus levied, are of four kinds. 

1. What in law French is called a fine sur 
cognizance de droit , come ceo que il ad de 
son done; or a fine upon the acknowledg¬ 
ment of the right of the eognizee, as that 
which he has of the gift of the cognizor. 
This fine is called a feoffment of record. 

2. A fine sur cognizance de droit tantum , or 
acknowledgment of the right merely. 3. A 
fine sur concessit, is w 7 her,e the cognizor, in 
order to make an end of disputes, though he 
acknowledges no precedent right, yet grants 
to the consignee an estate de novo , usually 
for life or years, by way of a supposed com¬ 
position. 4. A fine sur done grant et render , 
which is a double fine, comprehending the 
fine sur cognizance de droit come ceo , &c., 
and the fine sur concessit ; and may be used 
to convey particular limitations of estate, 
and to persons who are strangers, or not 
named iu the writ of the covenant, whereas 
the fine sur cognizance de droit come ceo , 
&c., conveys nothing but an absolute estate, 
either of inheritance, or at least of freehold. 
Salk. 340. In this last species of fines, the 


eognizee, after the right is acknowledged to 
be in him, grants back again, or renders to 
the cognizor, or perhaps to a stranger, some 
other estate in the premises. 2 Ill. Com. 
348 to 358. See Cruise on Fines ; Vin. 
Abr. Fine ; Slieph. Touch, c. 2 ; Bac. Ab. 
Fines and Recoveries ; Com. Big. Fine. 

Fine, cidminal law . Pecuniary punish¬ 
ment imposed by a lawful tribunal, upon a 
person convicted of crime or misdemeanor. 
See Shep. Touchs. 2; Bac. Abr. Fines and 
Amercements. 

2. The amount of the fine is frequently 
left to the discretion of the court, who ought 
to proportion the fine to the offence. To 
prevent the abuse of excessive fines, the 
Constitution of the United States directs 
that “ excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.” Amendm. 
to the Constitution, art. 8. See Division 
of opinion. 

Fine for alienation. Buring the vigor 
of the feudal law, a fine for alienation was 
a sum of money which a tenant by knight’s 
service paid to his lord for permission to 
alienate his right in the estate he held, to 
another, and by that means to substitute a 
new tenant for himself. 2 Bl. Coni. 71. 
But when the tenant held land of the king, 
in capite , by socage tenure, he was bound- 
to pay such a fine, as well as in the case of 
knight service. 2 Bl. Com. 89. These 
fines are now abolished. In France, a 
similar demand from the tenant, made by 
the lord when the former alienated his 
estate, was called tods et vente . This impo¬ 
sition was abolished, with nearly every 
feudal right, by the French revolution. 

FIRE, ACCIDENTAL. One which 
arises in consequence of some human 
agency, without any intention, or which 
happens by some natural cause, without 
human agency. 

2. Whether a fire arises purely by ac¬ 
cident, or from any other cause, when it 
becomes uncontrollable and dangerous to 
the public, a man may, in general, justify 
the destruction of a house on fire for the 
protection of the neighborhood, for the 
maxim salus populi est suprema lex , applies 
in such case. 11 Co. 13 ; Jac. Inter. VZ2, 
max. 115. Vide Accident; Act of God, 
and 3 Saund. 422 a, note 2; 3 Co. Litt 
57 a, n. 1; Ham. N. P. 171 ; 1 Cruise’s 
Dig. 151, 2; 1 Vin. Ab. 215 ; 1 Rolle’s 
Ab. 1 ; Bac. Ab. Action on the case, 
F; 2 Lois dcs Batim. 124; Ncwl. ou 
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Contr. 323 * 1 T. R. 310, 708 ; Amb. 619; 
G T. R. 489. 

3. When real estate is let, and the 
tenant covenants to pay the rent during 
the term, unless there are proper exceptions 
to such covenants, and the premises are 
afterwards destroyed by fire, during the 
term, the rent must be paid, although there 
be no enjoyment; for the common rule pre¬ 
vails, res pent domino . The tenant, by the 
accident, loses his term, the landlord, the 
residence. Story, Eq. Jur. § 10*2. 

FIBEBOTE. Fuel for necessary use; 
a privilege allowed to tenants to take ne¬ 
cessary wood for fuel. 

FIRKIN. A measure of capacity equal 
to nine gallons. The word firkin is also 
used to designate a weight, used for butter 
and cheese, of fifty-six pounds avoirdupois. 

FIRM. The persons composing a part¬ 
nership, taken collectively, are called the 
firm. Sometimes this word is used synony¬ 
mously with partnership. 

2. The name of a firm should be distinct 
from the names of all other firms. When 
there is a confusion in this respect, the 
partners composing one firm may, in some 
cases, be made responsible for the debts of 
another. For example, where three persons 
carried on a trade under the firm of King 
and Company, and two of those persons, 
with another, under the same firm, carried 
on another partnership ; a bill under the 
firm, and which was drawn on account of 
the one partnership, was made the ground 
of an action of assumpsit against the other. 
Lord Kenyon was of opinion that this com¬ 
pany was liable ; that the partner not con¬ 
nected with the company that drew the bill, 
having traded along with the other partner 
under that firm, persons' taking bills under 
it, though without bis knowledge, had a 
right to look to him for payment. Peake’s 
N. P. Cas. 80 ; and see 7 East, R. 210; 2 
Bell’s Com. 670, 5th ed.; 3 Mart. N. S. 39. 
But it would seem, 1st. That any act dis¬ 
tinctly indicating credit to be given to one 
of the partnerships, will fix the election of 
the creditor to that company ; and 2d. That 
making a claim on either of the firms, or, 
when they are insolvent, on either of the 
estates, will have the same effect. 

3. When the style of the firm has been 
agreed upon, for example, John Poe and 
Company, the partners who sign the name 
of the firm are required to use such name 
in the stvle adopted, and a departure from 
* may have the double effect of rendering 


the individual partner who signs it, person¬ 
ally liable not only to third persons, but to 
his co-partncrs; Story, Partn. § 102, 202; 
and it will be a breach of the agreement, if 
the partner sign his own name, and add, 
“ for himself and partners.” Colly. Partn. 
B. 2, c. 2, § 2; 2 Jac* A Walk. 266. 

4. As a general rule a firm will be bound 
by the acts of one of the partners in the 
course of their trade and business, and will 
be discharged by transactions with a single 
partner. For example, the payment or 
satisfaction of a debt by a partner, is a 
satisfaction and payment by them all; and 
a release to one partner, is a release to them 
all. Co. Litt. 232 n ; 6 T. 11. 525. Vide 
Partner; Partnership . 

5. It not unfrcquently happens that the 
name of the firm is the name of only one of 
the partners, and that such partner does 
business in his own name on his private or 
separate account. In such case, if the con¬ 
tract be entered into for the firm, and there 
is express or implied proof of that fact, the 
partnership will be bound by it; but when 
there is no such proof, the presumption will 
be that the debt was contracted by the part¬ 
ner on his own separate account, and the 
firm will not be responsible. Story on Part. 
§ 139 ; Colly, on Partn. Book 3, c. 1, § 2 , 
17 Serg. & Rawle, 165; 5 Mason, 176; 5 
Peters, 529 ; 9 Pick. 274: 2 Bouv. Inst. n. 
1442, et seq. 

FIRMAN. A passport granted by the 
Great Mogul, to captains of foreign vessels, 
to trade within the territories over which he 
has jurisdiction ; a permit. 

FIRST PURCHASER. In the English 
law of descent, the first purchaser was he 
who first acquired an estate in a family, 
which still owns it. A purchase of this 
kind signifies, any mode of acquiring an 
estate, except by descent. 2 Bl. Com. 220. 

FISC, civil law . The treasury of a prince. 
The public treasury. Hence to confiscate a 
thing, is to appropriate it to the fisc . Pail- 
let, Droit Public, 21, n, says that fiscus, in 
the Roman law, signified the treasure of the 
prince, and (Erarium , the treasure of the 
state. But this distinction was not observed 
in France. See Law 10, ff. Be jure Fisei. 

FISCAL. Belonging to the fisc, or pub¬ 
lic treasury. 

FISH An animal which inhabits the 
water, breathes by the means of gills, and 
swims by the aid of fins, and is oviparous. 

2. Fishes in rivers and in the sea, are 
considered as animals fierce naturae 3 and con- 
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sequently no one has any property in them 
until they have been captured : and, like 
other wild animals, if having been taken, 
they escape and regain their liberty, the 
captor loses his property in them. Vide 
Fere* Nature*. The owner of a fishery in 
the lower part of a stream cannot construct 
any contrivance by which to obstruct the 
passage of fish up the stream. 5 Pick. R. 
199. 

FISHERY, estates . A place prepared 
for catching fish with nets or hooks. This 
term is commonly applied to the place of 
drawing a seine, or net. 1 Whart. R. 131, 2. 

2. The right of fishery is to be con¬ 
sidered as to tide or navigable waters, and 
to river* not navigable. A river where the 
tide ebbs and flows is considered an arm of 
the sea. By the common law of England 
every navigable river within the realm as 
far as the sea ebbs and flows is deemed a 
royal river, and the fisheries therein as be¬ 
longing to the crown by prerogative, yet 
capable of being granted to a subject to be 
held or disposed of as private property. 
The profit of such fisheries, however, when 
retained by the crown, is not commonly 
taken and appropriated by the king, unless 
of extraordinary value, but left free to all 
the people. Dav. Rep. 155 ; 7 Co. 16, a: 
Plowd, 154, a. Within the tide waters of 
navigable rivers in some of the United 
States, private or several fisheries were 
established, during the colonial state, and 
are still held and enjoyed as such, as in the 
Delaware. 1 Whart. 145, 5; 1 Baldw. 
Rep. 76. On the high seas the right of 
fishing jure gentium is common to all per¬ 
sons, as a general rule. In rivers not 
navigable, that is, where there is no flux or 
reflux of the tide, the right of fishing is 
incident to the owner of the soil over which 
the water passes, and to the riparian pro¬ 
prietors, when a stream is owned by two or 
more. 6 Cowen’s R. 369; 5 Mason’s R. 
191; 4 Pick. R. 145; 5 Pick. R. 199. 
The rule, that the right of fishery, within 
his territorial limits, belongs exclusively to 
the riparian owner, extends alike to great 
and small streams. The owners of farms 
adjoining the Connecticut river, above the 
flowing of the tide, have the exclusive right 
of fishing opposite their farms, to the middle 
of the river; although the public have an 
easement in the river as a public highway, 
for passing and repassing with every kind 

water craft. 2 Conn. R. 481. The right 
of fishery may exist, not only in the owner 


of the soil or the riparian proprietor, but 
also in another who has acquired it by grant 
or otherwise. Co. Litt. 122 a, n. 7 ; Sehul. 

Aq. R. 40, 41; Ang. W. C. 184 : sed vide 
2 Salk. 637. 

3. Fisheries have been divided into_ 

1. Several fisheries . A several fishery 

is one to which the party claiming it has the 
right of fishing, independently of all others, 
as that no person can have a coextensive 
right with him in the object claimed, but a 
partial and independent right in another, or 
a limited liberty, does not derogate from 
the right of the owner. 5 Burr. 2814. A 
several fishery, as its name imports, is an 
exclusive property; this, however, is not to 
be understood as depriving the territorial 
owner of his right to a several fishery, when 
he grants to another person permission to 
fish; for he would continue to be the seve¬ 
ral proprietor, although he should suffer a 
stranger to hold a coextensive right with 
himself. Woolr. on Wat. 96. 

4. —2. Free fisheries. A free fishery is 
said to be a franchise in the hands of a 
subject, existing by grant or prescription, 
distinct from an ownership in the soil. It 
is an exclusive right, and applies to a public 
navigable river, without any right in the 
soil. 3 Kent, Com. 329. Mr. Woolryeh 
says, that sometimes a free fishery is con¬ 
founded with a several, sometimes it is said 
to be synonymous with common, and again 
treated as distinct from either. Law of 
Waters, &c. 97. 

5. —3. Common of Fishery. A common 
of fishery is not an exclusive right, but one 
enjoyed in common with certain other per¬ 
sons. 3 Kent, Com. 329. A distinction 
has been made between a common fishery, 
(commune piscarium,) which may mean for 
all mankind, as in the sea, and a common 
of fishery, ( communium piscaria,) which is 
a right, in common with certain other per¬ 
sons, in a particular stream. 8 Taunt. R. 
183. Mr. Angell seems to think that com¬ 
mon of fishery and freefishery , are convert¬ 
ible terms. Law of Water Courses, c. 6, 
s. 3, 4. 

6. These distinctions in relation to 
several, free, and common of fishery, are 
not strongly marked, and the lines are 
sometimes scarcely perceptible. u In¬ 
stead of going into the black letter books, 
to learn what was a fishery, and a free 
fishery, and a several fishery,” says Hus¬ 
ton, J., “I am disposed to regard our 
own acts, even though differing from o) 1 
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feudal times.” 1 Whnrt. R. 132. See 14 
Mass. R. 488 ; 2 Rl. Com. 39, 40 ; 7 Pick. 
R. 79. Vide, generally, Ang. Wat. Co. 
Index, li. t ; Woolr. on Wat. Index, h. t; 
Schul. Aq. R. Index, li. t; 2 Hill. Ab. cb. 
18, p. 163 ; Pane's Ab. h. t; Rac. Ab. Pre¬ 
rogative, B 3 : 12 John. R. 425; 14 John, 
n." 255; 14 Wend. R. 42; 10 Mass. R. 
212; 13 Mass. R. 477; 20 John. R. 98; 2 
John. R. 170 ; 6 Cowen, R. *369 ; 1 Wend. 
R. 237 ; 3 Grcenl. R. 269; 3 N. H. Rep. 
321 ; 1 Piek. R. 180 ; 2 Conn. R. 481 ; 1 
Halst. 1 : 5 Harr, and Johns. 195; 4 Mass. 
R. 527 ; and the articles Arm of the sea ; 
Creek'; Aavigable River ; Tide. 

TO FIX. To render liable. 

2. This term is applied to the condition 
of special bail; when the plaintiff has issued 
a ca. $a. which has been returned by the 
sheriff, non est , the bail are said to be fixed, 
unless the defendant be surrendered within 
the time allowed ex gratia, by the practice 
of the court. 5 Rinn. R. 332 ; Coxc, R. 
110 ; 12 Wheat. R. 604 ; 4 John. R. 407 ; 
1 Caines, R, 588. The defendant’s death 
after the return is no excuse for not sur¬ 
rendering him during the time allowed eo; 
gratia. See Act of God ; Death. In New 
Hampshire, 1 N. H. Rep. 472, and Massa¬ 
chusetts, 2 Mass. R. 485, the bail are not 
fixed until judgment is obtained against them 
on a scire facias, or unless the defendant die 
after the return of non est on the execution 
against him. In North Carolina, the bail 
are not fixed till judgment against them. 
3 Dev. R. 155. When the bail are fixed, 
they are absolutely responsible. 

FIXTURES, property. Personal chat¬ 
tels annexed to land, and which may be 
afterwards severed and removed by the 
party who has annexed them, or his personal 
representative, against the will of the owner 
of the freehold. 

2. Questions frequently arise as to 
whether fixtures are to be considered real 
estate,-or a part of the freehold ; or whether 
they are to be treated as personal, property. 
To decide these, it is proper to consider the 
mode of annexation, the object and cus¬ 
tomary use of the thing, and the character 
of the contending parties. 

3. —1. The annexation may be actual or 
constructive ; 1st. Ry actual connexation 
or annexation is understood every mode by 
which a chattel can be joined or united to 
the freehold. The article must not however 
be laid upon the ground ; it must be fast¬ 
ened, fixed or set into the laud, or into 
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some such erection as is unquestionably a 
part of the realty. Bull. N. P. 34; 3 East, R. 
38 ; 9 East, R. 215 ; 1 Taunt. 21 ; Pothier, 
Traite des Choses, § 1. Locks, iron stoves 
set in brick-work, posts, and window blinds, 
afford examples of actual annexation. Sec 
5 Hayw. 109 ; 20 John. 29 ; 1 Harr, and 
John. 289; 3 M’Cord, 553; 9 Conn. 63; 

1 Miss. 508, 620; 7 Mass. 432 ; 15 Mass. 

159 ; 3 Stew. 314. 2d. Some things have 

been held to be parcel of the realty, which 
are not in a real sense annexed, fixed, or 
fastened to the freehold ; for example, 
deeds or chattels which relate to the title 
of the inheritance, go to the heir; Shep. 
Touch. 469 ; but loose, movable machinery, 
not attached nor affixed, which is used in 
prosecuting any business to which the free¬ 
hold is adapted, is not considered as part 
of the real estate, nor as an appurtenance 
to it. 12 New II. Rep. 205. See, how¬ 
ever, 2 Watts & S. 116, 390. It is also 
laid down that deer in a park, fish in a 
pond, and doves in a dove-house, go to the 
heir and not to the executor, being, with 
keys and heir-looms, constructively annexed 
to the inheritance. Sheph. Touclis. 90 ; Po- 
thicr, Traite des Choses, § 1. 

4. —2. The general rule is, that fixtures 
once annexed to the freehold, become a part 
of the realty. But to this rule there are 
exceptions. These are, 1st. Where there is 
a manifest intention to use the fixtures in 
some employment distinct from that of the 
occupier of the real estate. 2d. Where it 
has been annexed for the purpose of carry¬ 
ing on a trade ; 3 East, 88 ; 4 Watts, 330; 
but the distinction between fixtures for 
trade and those for agriculture does not in 
the United States, seem to have been gene¬ 
rally admitted to prevail. 8 Mass, R. 411; 
16 Mass. R. 449 ; 4 Pick. R. 311; and see 

2 Peter’s Rep. 137. The fact that it waa 
put up for the purposes of trade indicates 
an intention that the thing should not be¬ 
come a part of the freehold. See 1 II. Bl. 
260. But if there be a clear intention that 
the thing should be annexed to the realty, 
its being used for the purposes of trade 
would not perhaps bring the ease withir 
one of the exceptions. 1 II. Bl. 260. 

5. —3. There is a difference as to what 
fixtures may or may uot be removed, as the 
parties claiming them stand in one relation 
or another. These classes of persons will 
be separately considered. 

6. —1st. When the question as to fixtures 
arises be’twecn tho executor and the heir 
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The rule as between these persons has re¬ 
tained much of its original strictness, that 
the fixtures belong to the real estate, or the 
heir; but if the ancestor manifested an in¬ 
tention, which is to be inferred from cir¬ 
cumstances, that the things affixed should 
be considered as personalty, they must be 
so considered, and will belong to the execu¬ 
tor. See Bae. Abr. Executors and Admin¬ 
istrators ; 2 Str. 1141; 1 P. Wms. 94; 
Bull. N. P. 34. 

7. —2d. As between vendor and vendee. 
The rule is as strict between these persons 
as between the executor, and the heir; and 
fixtures erected by the vendor for the pur¬ 
pose of trade and manufactures, as pot-ash 
kettles for manufacturing ashes, pass to the 
vendee of the land. 6 Cowen, R. 6G3 ; 20 
Johns. R. 29. Between mortgagor and 
mortgagee, the rule seems to be the same 
as that between vendor and vendee. Amos 
& F. on Fixt. 188 ; 15 Mass. R. 159 ; 1 
Atk. 477 ; 1G Verm. 124; 12 N. II. Rep. 
205. 

8. —3d. Between devisee and executor. 
On a devise of real estate, things perma¬ 
nently annexed to the realty, at the time 
of the testator’s death, will pass to the de¬ 
visee. His right to fixtures will be similar 
to that of the vendee. 2 Barn. & Cresw. 80. 

9. —4th. Between landlord and tenant 
for years. The ancient rule is relaxed, and 
the right of removal of fixtures by the 
tenant is said to be very extensive. 3 East, 
38. But his right of removal is held to 
depend rather upon the question whether 
the estate will be left in the condition in 
which he took it. 4 Pick. R. 311. 

10. —5th. In cases between tenants for 
life or their executors and the remainder¬ 
men or reversioners, the right to sever fix¬ 
tures seems to be the same as that of the 
tenant for years. It has been held that the 
steam engines erected in a colliery, by a 
tenant for life, should belong to the execu¬ 
tor and not go to the remainder-man. 3 
Atk. R. 13. 

11. —6th. In a case between the landlord 
and a tenant at will, there seems to be no 
reason why the same privilege of removing 
fixtures should not be allowed. 4 Pick. R. 
511; 5 Piek. R. 487. 

12. The time for exercising the right 
of removal of fixtures is a matter of im¬ 
portance ; a tenant for years may remove 
them at any time before he gives up the 
possession of the premises, although it 
should be after his term has expired, and 


he is holding over. 1 Barn. & Cres. 79, 

2 East, 88. Tenants for life or at will, 
having uncertain interests in the land, may, 
after the determination of their estates, not 
occasioned by their own faults, have a rea¬ 
sonable time wdthin which to remove their 
fixtures. Hence their right to bring an 
action for them. 3 Atk. 13. In ease of 
their death the right passes to their repre¬ 
sentatives. 

See, generally, Vin. Abr. Landlord and 
Tenant, A ; Bae. Abr. Executors, &c. II 3 ; 
i Com. Dig. Biens, B and C; 2 Chitty’s Bl. 
] 281, n. 23 ; Pothier, Traite dcs Choscs ; 4 
I Co. 63, 64; Co. Litt. 53, a, and note 5, by 
Ilargr.; Moore, 177 ; Hob. 234 ; 3 Salk. 
1 368 ; 1 P. Wms. 94; 1 Atk. 553; 2 Vern. 

: 508 ; 3 Atk. 13 ; 1 II. Bl. 259, n ; Ambl. 
113 ; 2 Str. 1141; 3 Esp. 11: 2 East, 88 ; 

3 East, 38 ; 9 East, 215 ; 3 Johns. R. 468 ; 
7 Mass. 432 ; 6 Cowen, 665: 2 Kent, Com. 
280 ; Ham. Part. 182 ; Jurist, No. 19, p. 
53 ; Arch. L. ■& T. 359; Bouv. Inst. In¬ 
dex, h. t. 

FLAG OF THE UNITED STATES. 
By the act entitled, “ An act to establish 
. the flag of the United States,” passed April 
i 4, 1818, 3 Story’s L. U. S., 1667, it is en¬ 
acted— 

! 2.—§ 1. That from and after the fourth 
day of July next, the flag of the United 
, States be thirteen horizontal stripes, alter¬ 
nate red and white : that the union bo 
twenty stars, white in a blue field. 

| 3.—§ 2. That, on the admission of every 
new state into the Union, one star be added 
! to the union of the flag; and that such ad¬ 
dition shall take effect on the fourth day of 
July then ndxt succeeding such admission. 

FLAGRANS CRIMEN. This, among 
the Romans, signified that a crime was then 
' or had just been committed ; for example, 
when a crime has just been committed and 
the carpus delictum is publicly exposed ; or 
if a mob take place ; or if a house be felo¬ 
niously burned, these are severally flagrans 
crimen . 

2. The term,used in France is flagrant 
delit. The code of criminal instruction 
gives the following concise definition of it, 
art. 41: “ Le delit qui se commet actuelle- 
ment ou qui vient de se commcttre, cst un 
flagrant delit.” 

FLAGRANTE DELICTO. The act 
of committing a crime; when a person is 
arrested flagrante delicto , the only evidence 
required to convict him, is to prove that 
fact. 
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FLEET, punishment , Eng . law , Saxon 
/fro/. A place of running water, where 
the tide or float comes up. A prison in 
London, so called from a river or ditch 
which was formerly there, on the side of 
which it stood. 

FLETA. The title of an ancient law 
book, supposed to have been written by a 
judge who was confined in the Fleet prison. 
It is written in Latin, and is divided into 
six books. The author lived in the reigns 
of Ed. II. and Ed. III. See lib. 2, cap. 66, 
^ Item quod nullus; lib. 1, cap. 20, § nmi 
ca'perunt, pref. to 10th Rep. Edward II. 
was crowned, A. I). 1306. Edward III. 
was crowned 1326, and reigned till A. D. 

1 377. Duriug this period the English law 
was greatly improved, and the lawyers and 
judges were very learned. Hale’s Hist. C. L. 
173. Blackstone, 4 Com. 427, says, of this 
work, “ that it was for the most part law, until 
the alteration of tenures took place.” The 
same remark he applies to Britton and 
Ilrngham. 

FLIGHT, crim. law. The evading the 
course of justice, by a man’s voluntarily 
withdrawing himself. 4 Bl. Com. 387. 
Vide Fugitive from justice. 

FLORIDA. The name of one of the 
new states of the United States of America. 
It was admitted into the Union by virtue 
of the act of congress, entitled An Act for 
the admission of the states of Iowa and 
Florida iuto the Union, approved March 3, 
1845. 

2. The constitution was adopted on the 
eleventh day of January, eighteen hundred 
and thirty-nine. The powers of the govern¬ 
ment are divided into three distinct branches, 
namely, the legislative, the executive, and 
the judicial, 

3. —§ 1. Of the legislative power. 1. The 
legislative power of this state shall be vested 
in two distinct branches, the one to be styled 
the senate, the other the house of repre¬ 
sentatives, and both together, c< The Gene¬ 
ral Assembly of the State of Florida,” and 
the style of the laws shall be, « Be it en¬ 
acted by the Senate and House of Repre¬ 
sentatives of the State of Florida in General 
Assembly convened.” 

4. —2. A majority of each house shall 
constitute a quorum to do business, but a 
smaller number may adjourn from day to 
day. and may compel the attendance of ab¬ 
sent members in such manner, and under 
sueh penalties, as each house may prescribe. 

5. —3. Each house may determine the 


rules of its own proceedings, punish its 
members for disorderly behaviour, and, with 
the consent of two-thirds, expel a member ; 
but not a second time for the same cause. 

6. —4. Eaeh house, during the session, 
may punish, by imprisonment, any person 
not a member, for disrespectful or disor¬ 
derly behaviour in its presence, or for ob¬ 
structing auy of its proceedings, provided 
such imprisonment shall not extend beyond 
the end of the session. 

7. —5. Each house shall keep a journal 
of its proceedings, and cause the same to be 
published immediately after its adjourn¬ 
ment, and the yeas and nays of the mem¬ 
bers of each house shall be taken, and 
entered upon the journals, upon the final 
passage of every bill, and may, by any two 
members, be required upon any other ques¬ 
tion, and any member of either house shall 
have liberty to dissent from, or protest 
against, any act or resolution which he may 
think injurious to the public, or an indi¬ 
vidual, and have the reasons of his dissent 
entered on the journal. 

8. —6. Senators and representatives shall 
in all cases, except treason, felony or breach 
of the peace, be privileged from arrest 
during the session of the general assembly, 
and in going to, or returning from the same, 
allowing one day for every twenty miles 
such member may reside from the place at 
which the general assembly is convened ; 
and for any speech or debate, in cither 
house, they shall not be questioned in any 
other place. 

9. —7. The general assembly shall make 
provision, by law, for filling vacancies that 
may occur in either house, by the death, 
resignation, (or otherwise,) of any of its 
members. 

10. —8. The doors of each house shall 
be open, except on such occasions as, in the 
opinion of the house, the public safety may 
imperiously require secrecy. 

11. —9. Neither house shall, without 
the consent of the other, adjourn for more 
than three days, nor to any other place than 
that in which they may be sitting. 

12. —10. Bills may originate in either 
house of the general assembly, and all bills 
passed by one house may be discussed, 
amended or rejected by the other ; but no 
bill shall have the force of law until, on 
three several days, it be read in each house, 
and free discussion be allowed thereon, un¬ 
less in cases of urgency, four-fifths of the 
house in which the same shall be depending, 
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may deem it expedient to dispense with the 
rule; and every bill, having passed both 
houses, shall be signed by the speaker and 
president of their respective houses. 

13. —11. Each member of the general 
assembly shall receive from the public 
treasury such compensation for his services, 
as may be fixed by law, but no increase of 
compensation shall take effect during the 
term for which the representatives were 
elected when such law passed. 

14. —12. The sessions of the general 
assembly shall be annual, and commence 
on the fourth Monday in November in each 
year, or at such other time as may be pre¬ 
scribed by law. 

15. The senators will be considered 
with regard, 1. To the qualification of the 
electors. 2. The qualification of the mem¬ 
bers. 3. The number of members. 4. The 
time of their election. 5. The length of 
service. 

16. —1st. The senators shall be elected 
by the qualified voters. Const, art. 4, s. 5. 

17. —2d. No man shall be a senator 
unless he be a white man, a citizen of the 
United States, and shall have been an in¬ 
habitant of Florida two years next pre¬ 
ceding his election, and the last year 
thereof a resident of the district or county 
for which he shall be chosen, and shall 
have attained the age of twenty-five years. 
Const, art. 4, s. 5. And to this there are 
the following exceptions: 

All banking officers of any bank in the 
state are ineligible until after twelve months 
after they shall go out of such office. Art. 
6, 3. 

All persons who shall fight, or send, or 
accept a duel, the probable issue, of which 
may be death, whether committed in or out 
of the state. Art. 6, s. 5. 

All collectors or holders of public money. 
Art. 6, s. 6. 

All ministers of the Gospel. Art. 6, 

s. 10. 

All persons who shall have procured 
their elections by bribery. 

All members of congress, or persons 
holding or exercising any office of profit 
under the United States, or under a foreign 
power. Art. 6, s. 18. 

18. —3d. The number of senators may 
be varied by the general assembly, but it 
shall never be less than one-fourth, nor 
more than one-half of the whole number of 
the house of representatives. Art. 9, s. 2. 

19. —1th. The time and place of their 


election is the same as those for the liousj 
of representatives. Art. 4, s. 5. 

20. —5th. They are elected for the term 
of two years. Art. 4, s. 5. 

21. The house of representatives will be 
considered under the same heads. 

22. —1st. Members of the house of re¬ 
presentatives shall be chosen by the quali¬ 
fied voters. 

23. —2d. No person shall be a repre¬ 
sentative unless he be a white man, a citi¬ 
zen of the United States, and shall have 
been an inhabitant of the state two years 
next preceding his election, and the last 
year thereof a resident of the county for 
which he shall be chosen, and have attained 
the age of twenty-one years. Art. 4, s. 4. 
And the same persons are disqualified, who 
are disqualified as senators. 

24. —3d. The number of members shall 
never exceed sixty. Art. 4, s. 18. 

25. —4th. The time of holding the 
election is the first Monday of October 
annually. 

26. —5th. Members of the house of re¬ 
presentatives are elected for one year from 
the day of the commencement of the gene¬ 
ral election, and no longer. Art. 4, s. 2. 

27. —§ 2. Of the executive . The supreme 
executive power is vested in a chief magis¬ 
trate, who is styled the governor of Florida. 
Art. 3. 

28. No person shall be eligible to the 
office of governor, unless be shall have at¬ 
tained the age of thirty years, shall have 
been a citizen of the United States ten 
years, or an inhabitant of Florida at the 
time of the adoption of the constitution, 
(being a citizen of the United States,) and 
shall have resided in Florida at least five 
years preceding the day of election. 

1 29. The governor shall be elected for 
four years, by the qualified electors, at the 
time and place where they shall vote foi 
representatives ; and shall remain in office 
until a successor shall be chosen and quali¬ 
fied, and shall not be eligible to reelection 
until the expiration of four years thereafter. 

30. His general powers arc as follows : 
1. He is commander-in-chief of the army, 
navy, and militia of the state. 2. He shall 
take care that the laws be faithfully exe¬ 
cuted. 3. He may require information 
from the officers of the executive depart¬ 
ment. 4. He may convene the general 
assembly by proclamation upon particular 
occasions. 5. He shall, from time to time, 
give information to the general assembly. 
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6. lie mav grant pardons, after conviction, 
in all cases except treason and impeach¬ 
ment, and in these cases, with the consent 
of the senate; and lie may respite the 
sentence in these cases until the end of the 
next session of the senate. 7. He may 
approve or veto bills. 

31. In ease of vacancy in the office of 
governor, the president of the senate shall 
act in his place, and in case of his default, 
the speaker of the house of representatives 
shall till the office of governor. Art. 3, 
s. -1. 

3*2.—§ 3. Of the judicial department. 
1. The judicial power of this state, both as 
to matters of law and equity, shall be 
vested in a supreme court, courts of chan¬ 
cery, circuit courts, and justices of the 
peace : Provided, the general assembly may 
also vest such criminal jurisdiction as may 
be deemed necessary in corporation courts; 
but such jurisdiction shall not extend to 
capital offences. Art. 5, s. 1. 

33. —2. Justices of the supreme court, 
chancellors, and judges of the circuit courts, 
shall he elected by the concurrent vote of a 
majority of both houses of the general 
assembly. Art. 5, s. 11/ . 

34. —3. The judges of the circuit courts 
shall, at the first session of the general 
assembly to be holden under the constitu¬ 
tion, be elected for the term of five years, 
and shall hold their office for that term, 
unless sooner removed, under the provisions 
in the constitution; and at the expiration 
of five years, the justices of the supreme 
courts, and the judges of the circuit courts, 
shall be elected for the term of, and during 
their good behaviour. 

35. Of the supreme court. 1. The 
powers of the supreme court are vested in, 
and its duties performed by, the judges of 
the several circuit courts, and they, or a 
majority of them, shall hold such session of 
the supreme court, and at such time and 
place as may be directed by law. Art. 5, 
s. 3. But no justice of the supreme court 
shall sit as judge, or take any part in the 
appellate court, on the trial or hearing of 
any case which shall have been decided by 
him in the court below. Art. 5, s. 18. 

36. -2. The supreme court, except in 
cases otherwise directed in this constitution, 
shall have appellate jurisdiction only. t Pro¬ 
vided, that the said court shall always have 
power lo issue writs of injunction, mandar- 
rnus. quo warrantoy habeas cor pm y and such 
other remedial and original writs, as may 
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be necessary to give it a general supcrin~ 
tendance and control of all other courts. 
Art. 5, s. 2. 

37. —3. The supreme court shall exer* 
cise appellate jurisdiction in all cases 
brought by appeal or writ of error from the 
several circuit courts, when the matter in 
controversy exceeds in amount or value 
fifty dollars. 

38. Of the circuit courts. 1. The state 
is to be divided into circuits, and the circuit 
courts, held within such circuits, shall have 
original jurisdiction in all matters, civil and 
criminal, within the state, not otherwise ex¬ 
cepted in this constitution. Art. 5, s. 6. 

FLOllIN. The name of a foreign coin. 
In all computations of customs, the florin of 
the southern states of Germany, shall be 
estimated at forty cents; the florin of the 
Austrian empire, and of the city of Augs¬ 
burg, at forty-eight and one-half cents. Act 
March 22, 1846. The florin of the United 
Netherlands is computed at the rate of forty 
cents. Act of March 2, 1799, § 61. Vide 
Foreign Couis. 

FLOTSAM, or FLOTSAN. A name 
for the goods which float upon the sea when 
a ship is sunk, in distinction from Jetsamy 
(q. v.) and Legan. (q. v.) Bract, lib. 2, c. 
5 ; 5 Co. 106 ; Com. Dig. Wreck, A ; Bac. 
Ab. Court of Admiralty, B. 

FLUMEN, civ. law. The name of a 
servitude which consists in the right of turn¬ 
ing the rain water, gathered in a spout, on 
another’s land. Ersk. Inst. B. 2, t. 9, n. 
9. Vicat, ad vocem. See Stillicidium. 

FQSDUS. A league ; a compact. 

F(ENUS NAUTICUS. The name given 
to marine interest, (q. v.) 

2. The amount of such interest is not 
limited by law, because the lender runs the 
risk of losing his principal. Ersk. Inst. B. 
4, t. 4, n. 76. See Marine Interest. 

FCETICIDE, mtd. jur . Recently, this 
term has been applied to designate the act 
by which criminal abortion is produced. 1 
Beck’s Med. Jur. 288 ; Guy, Med. Jur. 
133. See Infanticide; Prolicide . 

FCETURA, civil law . The produce of 
animals, and the fruit of other property, 
which are acquired to the owner of such 
animals and property, by virtue of his right. 
Bowy. Mod. C. L. c. 14, p. 81. 

FCETUS, med. jur. The unborn child. 
The name of embryo is sometimes given to 
it; but, although the terms are occasionally 
used indiscriminately, the latter is more 
frequently employed to designate the state 
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of an unborn child during the first three 
months after conception, and by some until 
quickening. A foetus is sometimes described 
by the uncouth phrase of infant in ventre 
sa mere . 

2. It is sometimes of great importance, 
particularly in criminal law, to ascertain the 
age of the foetus, or how far it has pro¬ 
gressed towards maturity. There are cer¬ 
tain signs which furnish evidence on this 
subject, the principal of which arc, the size 
and weight, and the formation of certain 
parts; as the cartilages, bones, &o. These 
are not always the same, much of course must 
depend upon the constitution and health of 
the mother, and other circumstances which 
have an influence on the foetus. The ave¬ 
rage length and weight of the foetus at dif¬ 
ferent periods of gestation, as deduced by 
Doctor Beck, from various observers, and 
as found by Maygricr, is here given. 
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3. The discordance apparent between 
them proves that the observations which 


have been made, are only an approximation 
to truth. 

4. It is proper to remark that the Pari* 
pound poids de marc, which was the weight 
used by Maygrier, differs from avoirdupois 
weight used by Dr. Beck. The pound poids 
de marc , of sixteen ounces, contains 9216 
Paris grains, w r hilst the avoirdupois contains 
only 8532.5 Paris grains. The Paris inch 
is 1.065977 English inch. 

Vide, generally, 1 Beck’s Med. Jur. 239 ; 
2 Dunglison’s Human Physiology, 391 ; 
Ryan’s Med. Jur. 137 ; 1 Chit. Med. Jur. 
403 ; 1 Briand, Med. Leg. prem. partie, 
c. 4, art. 2 ; and the articles Birth; Dead 
Born; Foeticide; In ventre sa mere; Infan¬ 
ticide; Life; and Quick with child. 

FOLCMOTE. The name of a court 
among the Saxons. It was literally an as¬ 
sembly of the people or inhabitants of the 
tithing or town ; its jurisdiction extended 
over disputes between neighbors, as to mat¬ 
ters of trespass in meadows, corn, and the 
like. 

FOLD-COURSE, Eng. law . By this 
phrase is understood land used as a sheep- 
walk ; it also signifies land to which the 
sole right of folding the cattle of others is 
appurtenant; sometimes it means merely 
such right of folding. It is also used to 
denote the right of folding on another’s 
land, which is called common foldagg. Co. 
Litt. 6 a, note 1 ; W. Jo. 375; Cro. Car. 
432 ; 2 Vent. 139. 

FOLK-LAND, Eng. law . Land for¬ 
merly held at the pleasure of the lord, and 
resumed at his discretion. It was held in 
villenagc. 2 Bl. Com. 90. 

FOOT. A measure of length, contain¬ 
ing one-third of a yard, or twelve inches. 
See Ell. Figuratively, it signifies the con¬ 
clusion, the end : as, the foot of the fine, 
the foot of the account. 

Foot of the fine, estates , conveyancing . 
The fifth part of the conclusion of a fine. It 
includes the whole matter, reciting the 
names of the parties, day, year, and place, 
and before whom it w ? as acknowledged or 
levied. 2 Bl. Com. 351. 

FOR THAT, pleading. It is a maxim 
in law r , regulating alike every form of ac¬ 
tion, that the plaintiff shall state liis com¬ 
plaint in positive and direct terms, and not 
by way of recital. “For that,” is a posi¬ 
tive allegation; “For that whereas,” in 
Latin “ quod cum,” (q. * s a recital. 
Hamm. N. P. 9. 

FORBEARANCE, contracts. The act 
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by which a creditor waits for the payment 
of the dcht due him by the debtor, after it 
has become due. 

2. When the creditor agrees to forbear 
with his debtor, this is a sufficient conside¬ 
ration to support an assumpsit made by the 
debtor. 4 John. R. 237 ; 2 Nott & MeCord, 
133: 2 Binn. R. 510; Com. Dig. Action 
upon the case upon assumpsit, B 1 ; Dane’s 
Ab. Index, li. t.: 1 Leigh’s N. P. 31 ; 1 
Penn a. B. 3 So ; 4 Wash. C. C. R. 148; 5 

Rawle’s U. 69. 

3. The forbearance must be of some 
right which can be enforced with effect 
against the party forborne ; if it cannot be 
so enforced bv the party forbearing, he has 
sustained no detriment, and the party for¬ 
borne has derived no benefit. 4 East, 455; j 
5 B. & Aid. 123. See 1 B. & A. 605 ; , 
Burge on Sur. 12, 13. Vide Giving time. 

FORCE. A power put in motion. It is, 

1. Actual; or 2. Implied. 

2. —§ 1. If a person with force break 
a door or gate for an illegal purpose, it is 
lawful to oppose force to force ; and if one 
enter the close of another, vi et armis , he 
may be expelled immediately, without a 
previous request; for there is no time to 
make a request. 2 Salk, 641 ; 8 T. R. 78, 

357. And see tit. Battery , § 2. When it 
is necessary to rely upon actual force in 
pleading, as in the case of a forcible entry, 
the words “ mnnu forti” or “ with a strong 
hand,” should be adopted. 8 T. R. 357, 

358. But in other cases, the words "vi 
et armis ” or “ with force and arms,” is suf- 
,ficient. Id. 

3. —§ 2. The entry into the ground of 

another, without his consent, is breaking 
his close, for force is implied in every tres- > 
pass quart cl visum fregit . 1 Salk, 641; 

Co. Litt. 257, b: 161, b; 162, a; 1 Saund. : 
81, 140, n. 4; 8 T. R. 78, 358 : Bac. Ab. ! 
Trespass; this Diet. tit. Close . In the case 
of false imprisonment, force is implied. 1 N. 
R. 255. And the same rule prevails where 
a wife, a daughter or servant, have been 
enticed away or debauched, though in fact 
they consented, the law considering them 
incapable of consenting. See 3 Wils. 18; 
Fitz. N. B. 80, 0 ; 5 T. R. 361; 6 East, 
387; 2 N. R. 365, 454. 

4. In general, a mere nonfeasance can¬ 
not be considered as forcible: for where 
there has been no act, there cannot be 
force* as in the case of the mere detention 
of goods, without an unlawful taking. 2 
Saund. 47, k 1. In general, by force is un¬ 


derstood unlawful violence. Co. Litt. 161, 
b.; Bouv. Inst. Index, li. t. Vide .firms. 

Force and arms. The same as vi et 
armis. (q. v.) 

FORCED IIEIRS. In Louisiana they 
are those persons whom the testator or do¬ 
nor cannot deprive of the portion of his 
estate reserved for them by law, except in 
cases where he has a just cause to disin¬ 
herit them. Civ. Code of Lo. art. 1482. 
As to the portion of the estate they are 
entitled to, sec the article Legitime. As 
to the causes for which forced heirs may 
be deprived of this right, see Disinhe¬ 
rison. 

FORCIBLE ENTRY or DETAINER, 
crim. law. An offence committed by unlaw¬ 
fully and violently taking or keeping posses¬ 
sion of lands and tenements, with menaces, 
force and arms, and without the authority 
of law. Com. Dig. b. t. 

2. The proceedings in case of forcible 
entry Of detainer, are regulated by statute 
in the several states, (q. v.) The offence 
is generally punished by indictment. 4 BI. 
Com. 148 ; 1 Russ, on Cr. 283. A forcible 
entry and a forcible detainer, arc distinct 
offences. 1 Scrg. A llawle, 124 ; 8 Co wen, 
226. 

3. In the civil and French law, a similar 
remedy is given for this offence. The party 
injured has two actions, a criminal or a 
civil. The action is called actio interdic¬ 
tum undtvie. In French, Paction reinte- 
grande. Potli. Proc. Civ. Partie 2, c. 3 
art. 3 : 11 Toull. Nos. 123, 134, 135, 137 
pp. 179, 180, 182, and, generally, from p 
163. Vide, generally, 3 Pick. 31 ; 3 Ilalst 
R. 48 ; 2 Tyler’s R. 64 : 2 Root’s R. 411 * 
Id. 472 ; 4 Johns. R. 150; 8 Johns. R 
44 ; 10 Johns. R. 304; 1 Caines’ R. 125 
2 Caines’ R. 98 ; 9 Johns. R. 147; 2 
Johns. Cas. 400; 6 Johns. R. 334: 2 
Johns. R. 27 : 3 Caines’ R. 104: 11 John. 
R. 504; 12 John. R. 31 ; 13 Johns. R. 
158; Id. 340; 16 Johns. R. 141; 8 Cowen, 
226; 1 Coxe’s R. 258 : Id. 260; 1 South. 
R. 125 ; 1 Halst. R. 396 ; 3 Id. 48 : 4 Id. 
37 ; 6 Id. 84; 1 Yeates, 501 ; Addis. R. 
14, 17, 43, 316, 355 ; 3 Scrg. & Rawle, 
418 ; 3 Yeates, 49; 4 Dali. 212 ; 4 Yeates, 
326 ; 3 Harr. & McHen. 428 , 2 Bay, R. 
355 ; 2 Nott & McCord, 121; 1 Const. R. 
325 ; Cara. & Norw. 337, 340 ; Com. Dig. 
h. t.; Vin. Ab. h. t.; Bac. Ab. h. t.; 2 Chit. 
Pr. 231 to 241. 

4. The civil law punished even the 
owner of an estate, in proportion to the 
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violence used, when he forcibly took pos¬ 
session of it, a fortiori, a stranger. Domat, 
Supp. an Dr. Pub. 1. 3, t. 4, s. 3. 

FORECLOSURE, practice. A proceed¬ 
ing in chancery, by which the mortgagor’s 
right of redemption of the mortgaged pre¬ 
mises is barred or foreclosed forever. 

2. This takes place when the mortgagor 
has forfeited his estate by non-payment of 
the money due on the mortgage at the time 
appointed, but still retains the equity of 
redemption; in such case the mortgagee 
may file a bill, calling on the mortgagor, 
in a court of equity, to redeem his estate 
presently, or in default thereof, to be for¬ 
ever closed or barred from any right of 
redemption. 

3. In some cases, however, the mort¬ 
gagee obtains a decree for a sale of the 
land, under the direction of an officer of the 
court, in which case the proceeds arc ap¬ 
plied to the discharge of encumbrances, ac¬ 
cording to their priority. This practice has 
been adopted in Indiana, Kentucky, Mary¬ 
land, South Carolina, Tennessee, and Vir¬ 
ginia. 4 Kent, Com. 180. When it is the 
practice to foreclose without a sale, its 
severity is mitigated by enlarging the time 
of redemption from six months to six months, 
or for shorter periods, according to the 
equity arising from the circumstances. Id. 
Vide 2 John. Cli. R. 100; 5 Pick. R. 418; 
1 Sumn. R. 401 ; 7 Conn. R. 152 ; 5 N. 
H. Rep. 30; 1 Ilayw. R. 4825 Han. R. 
554; 5 Yerg. 240; 2 Pick. R. 540; 4 
Pick. R. 6; 2 Gallis. 154; 9 Cowen’s R. 
346 ; 4 Greenl. R. 495 ; Bouv. Inst. Iudex, 
h. t. 

FOREHAND RENT, Eng. law . A 
species of rent which is a premium given 
by the tenant at the time of taking the 
lease, as on the renewal of leases by eccle¬ 
siastical corporations, which is considered 
in the nature of an improved rent. 1 T. 

R. 486 ; 3 T. R. 461; 3 Atk. 473; Crabb. 
on R. P. § 155. 

FOREIGN. That which belongs to an¬ 
other country; that which is strange. 1 
Peters, R. 343. 

2. Every nation is foreign to all the 
rest, and the several states of the American 
Union are foreign to each other, with re¬ 
spect to their municipal laws. 2 Wash. R. 
282; 4 Conn. 517 ; 6 Conn. 480; 2 Wend. 
411 ; 1 Dali. 458, 463 ; 6 Binn. 321; 12 

S. & R. 203; 2 Hill R. 319 ; 1 D. Chipm. 
303; 7 Monroe, 585; 5 Leigh, 471; 3 
Piek. 293. 


3. But the reciprocal relations between 
the national government and tlm several 
states composing the United States arc not 
considered as foreign, but domestic. 9 Pet. 
607 ; 5 Pet. 398; 6 Pet. 317 : 4 Crunch, 
384 ; 4 Gill & John. 1, 63. ^ ide Attach¬ 
ment, for foreign attachment : Bill of 
exchange , for foreign bills of exchange; 
Foriegn Coins: Foreign Judgment ; Foreign 
Laws; Foreigners. 

Foreign attachment. The name of a 
writ. By virtue of a foreign attachment, 
the property of an absent debtor is seised 
for the purpose of compelling an appear¬ 
ance, and, in default of that, to pay the 
claim of the plaintiff. Vide Attachment. 

Foreign coins, com. law. The money 
of foreign nations. 

2. Congress have, from time to time, 
regulated the rates at which certain foreign 
coins should pass. The acts now in force 
are the following. 

3. The act of June 25, 1834, 4 Shaisw. 
Cont. of Story’s L. U. S. 2373, enacts, sec. 
1. That from and after the passage of this 
act, the following silver coins shall be of the 
legal value and shall pass current as money 
within the United States, by talc, for the 
payment of all debts and demands, at the 
rate of one hundred cents the dollar, that 
is to say, the dollars of Mexico, Peru, Chili, 
and Central America, of not less weight 
than four hundred and fifteen grains each, 
and those re-stamped in Brazil of the like 
weight, of not less fineness than ten ounces, 
fifteen pennyweights of pure silver, in the 
troy pound of twelve ounces of standard 
silver; and five franc pieces of France, 
when of not less fineness than ten ounces 
and sixteen pennyweights in twelve ounces 
troy weight of standard silver, and weighing 
not less than three hundred and eighty-four 
grains each, at the rate of ninety-three cents 
each. 

4. The act of June 28,1834, 4 Sharsw. 
Cont. of Story’s L. U, S, 2377, enacts, 
sect. 1. That from and after the thirty- 
first day of July next, the following gold 
coins shall pass current as money within 
the United States, and be receivable in all 
payments, by weight, for the payment of all 
debts and demands, at the rates following, 
that is to say : the gold coins of Great Bri¬ 
tain and Portugal and Brazil, of not less 
than twenty-two carats fine, at the rate of 
ninety-four cents and eight-tenths of a cent 
per pennyweight; the gold coins of France 
nine-tenths fine, at the rate of ninety-three 
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cents and one-tenth of a cent per penny¬ 
weight : and the gold coins of Spain, Mexi¬ 
co, and Colombia, of the fineness of twenty 
carats throe grains and seven-sixteenths of 
a grain, at the rates of eighty-nine cents 
and nine-tenths of a cent per pennyweight. 

5. By the act of March 3, 1823, 3 
Story's L. U. S. 1023, it is enacted, sect. 
1. That from and after the passage of 
this act, the following gold coins shall be 
received in all payments on account of 
public lands, at the several and respective 
rates following, and not otherwise, viz. : the 
gold coins of Great Britain and Portugal, 
and of their present standard, at the rate 
of one hundred cents for every twenty- 
seven grains, or eighty-eight cents and 
eight-ninths per pennyweight; the gold 
coins of France of their present standard, 
at the rate of one hundred cents for every 
twenty-seven and a half grains, or eighty- 
seven and a quarter cents per pennyweight; 
and the gold coins of Spain of their present 
standard, at the rate of one hundred cents 
for every twenty-eight and a half grains or 
eighty-four cents per pennyweight.. 

6. The act of March 2, 1799, 1 Story’s 
L. Y. S. 573, to regulate the collection of 
duties on imports and tonnage, sect. 61, p. 
626, enacts, That the ad valorem rates of 
duty upon goods, wares, and merchandise, 
at the place of importation, shall be esti¬ 
mated by adding twenty per cent, to the 
actual costs thereof, if imported from the 
Cape of Good Hope, or from any place 
beyond the same; and ten per cent, on 
the actual cost thereof, if imported from 
any other place or country, including all 
charges; cpmmissions, outside packages, 
and insurance, only excepted. That all 
foreign coins and currencies shall be esti¬ 
mated at the following rates ; each pound 
sterling of Great Britain, at four dollars 
and forty-four cents: each livre toumois of 
France, at eighteen and a half cents; each 
flofin, or guilder of the United Netherlands, 
at forty cents ; each marc-banco of Ham¬ 
burg, at thirty-three and one-third cents; 
each rix dollar of Denmark, at one hundred 
cents; each rial of plate, and each rial of 
vellon, of Spain, the former at ten cents, 
the latter at five cents, each ; each milree 
of Portugal, at one dollar and twenty-four 
cents; each pound sterling of Ireland, at 
four dollars and ten cents; each tale of 
China, at one dollar and forty-eight cents; 
each pagoda of India, at one dollar and 
ninety four cents; each rupee of Bengal, 


at fifty-five cents and one half; and all 
other denominations of money, in value as 
nearly as may be to the said rates, or the 
intrinsic value thereof, compared with mo¬ 
ney of the United States : Provided , That 
it shall be lawful for the president of the 
United States to cause to be established fit 
and proper regulations for estimating the 
duties on goods, wares, and merchandise, 
imported into the United States, in respect 
to which the original cost shall be exhibited 
in a depreciated currency, issued and circu¬ 
lated under authority of any foreign go¬ 
vernment. 

7. By the act of July 14, 1832, s 16, 
4 Sharsw. Cont. of Story’s L. U. S. 2326, 
the law is changed as to the value of the 
pound sterling, in calculating the rates of 
duties. It is thereby enacted, that from 
and after the said third day of March, one 
thousand eight hundred and thirty-three, in 
calculating the rate of duties, the pound 
sterling shall, be considered and taken as 
of the value of four dollars and eighty 
cents. 

8. The act of March 3, 1843, provides, 
That in all computations of the value of 
foreign moneys of account at the custom 
houses of the United States, the thaler of 
Prussia shall be deemed and taken to be of 
the value of sixty-eight and one-half cents ; 
the mil-reis of Portugal shall be deemed 
and taken to be of the value of ouc hun¬ 
dred and twelve cents; the rix dollar of 
Bremen shall be deemed and taken to be 
of the value of seventy-eight and three 
quarter cents ; the thaler of Bremen, of 
seventy-two grotes, shall be deemed and 
taken to be of the value of seventy-one 
cents ; that the mil-reis of Madeira shall 
be deemed and taken to be of the value 
of one hundred cents; the mil-reis of the 
Azores shall be deemed and taken to be of 
the value of eighty-three and one-third 
cents ; the marc-banco of Hamburg shall be 
deemed and taken to be of the value of 
thirty-five cents; the rouble of Russia shall 
be deemed and taken to be of the value of 
seventy-five cents ; the rupee of British In¬ 
dia shall be deemed and taken to be of the 
value of forty-four and one half cents; and 
all former laws inconsistent herewith arc 
hereby repealed. 

9. And the act of May 22, 1846, fur¬ 
ther directs, That in all computations at the 
custom-house, the foreign coins and money 
of account herein specified shall be esti¬ 
mated as follows, to wit: The specie dollar 
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of Sweden and Norway, at one hundred and 
six cents. The specie dollar of Denmark, 
at one hundred and five cents. The thaler 
of Prussia and of the Northern States of 
Germany, at sixty-nine cents. The florin 
of the Southern States of Germany, at forty 
cei?ts. The florin of the Austrian empire, 
and of the city of Augsburg, at forty-eight 
and one half cents. The lira of the Loin- 
bar do-Venetian Kingdom, and the lira of 
Tuscany, at sixteen cents. The franc of 
France, and of Belgium, and the lira of 
Sardinia, at eighteen cents six mills. The 
ducat of Naples, at eighteen cents. The 
ounce of Sicily, at two dollars and forty 
cents. The pound of the British provinces 
of Nova Scotia, New Brunswick, Newfound¬ 
land, and Canada, at four dollars. And all 
laws inconsistent with this act are hereby 
repealed. 

Foreign judgment, evidence , remedies . 
A judgment, rendered in a foreign state. 

2. In Louisiana it has been decided that 
a judgment rendered by a Spanish tribunal, 
under the former government of the coun¬ 
try, is not a foreign judgment. 4 M. R. 
301; Id. 310. 

3. The subject will be considered with 
regard, 1st, To the manner of proving such 
judgment: and 2d. Its efficacy. 

4. —1. Foreign judgments are authenti¬ 
cated in various ways; 1. By an exemplifi¬ 
cation, certified under the great seal of the 
state or country where it was rendered, 2. 
% a copy proved to be a true copy. 3. By 
the certificate of an officer authorized by 
law, which certificate must, itself, be pro¬ 
perly authenticated. 2 (/ranch, 238; 2 
Caines’ R. 155 ; 5 Crancli, 335 ; 7 Johns. 
R. 514 8 Blass. R. 273 ; 2 Munf. R. 43 ; 
4 Camp. 1L 28 ; 2 Russ, on Cr. 723. There 
is a difference between the judgments of 
courts of common law jurisdiction and 
courts of admiralty, as to the mode of proof 
of judgments rendered by them. Courts 
of admiralty arc under the law of nations ; 
certificates of such judgments with their 
seals affixed, will therefore be admitted in 
evidence without further proof. 5 Cranch, 
335; 3 Conn. R. 171. 

5. —2. A judgment rendered in a foreign 
country by a court de jure , or even a court 
de facto, 4 Binn. 371, in a matter within its 
jurisdiction, when the parties litigant had 
been notified and have had an opportunity 
of being heard, either establishing a demand 
against the defendant or discharging him 
from it, is of binding force. 1 Dali. R. 


191 ; 9 Serg. & Rawle, 260; 10 Serg. JL 
Rawle, 240 ; 1 Pet. C. C. R. 155 ; 1 Spears, 
Eq. Cas. 229; 7 Branch, 481. As to the 
plea of the act of limitation to a suit on a 
foreign judgment, see Bac. Ab. h. t.; 2 
Vcrn. 540; 5 John. R. 132 ; 13 Serg. & 
Rawle, 395; 1 Speers, Eq. Cas. 219, 229. 

6. For the manner of proving a judg¬ 
ment obtained in a sister state, sec the 
article Authentication, For the French law 
in relation to the force of foreign judgments, 
see Dalloz, Diet, mot Etranger, art. 6. 

Foreign laws, evidence . The laws of a 
foreign country. They will be considered 
with regard to, 1. The manner in which 
they are to be proved. 2. Their effect 
when proved. 

2. —1. The courts do not judicially take 
notice of foreign laws, and they must there¬ 
fore be proved as facts. Cowp. 144 ; 3 Lsp. 
C. 103 ; 3Campb.R. 106 ; 2 Bow k Clark’s 
R. 171 ; 1 Cranch, 38 ; 2 Cranch, 187, 230, 
237 ; 6 Cranch, 274; 2 Harr. & John. R. 
193 ; 3 Gill & John. R. 234 ; 4 Conn. R. 
517 ; 4 Cowcn, R. 515, 510, note : Pet. C. 
C. R. 229; 8 Mass. R. 99 ; 1 Paige’s R. 
220 ; 10 Watts, R. 158. The manner of 
proof varies according to circumstances. 
As a general rule the best testimony or 
proof is required, for no proof will he re¬ 
ceived which pre-supposes better testimony 
attainable by the party who offers it. When 
the best testimony cannot be obtained, 
secondary evidence will be received. 2 
Cranch, 237. 

3. Authenticated copies of written laws 
and other public documents must be pro¬ 
duced when they can be procured: but 
should they be refused by the competent 
authorities, then inferior proof may be ad¬ 
missible. Id. 

4. When our own government has pro¬ 
mulgated a foreign law or ordinance of a 
public nature as authentic, that is held 
sufficient evidence of its existence. 1 
Cranch, 38 : 1 Dali. 462; 6 Binn. 321; 
12 Serg. Sc Rawle, 203. 

5. When foreign laws cannot be proved 
by some mode which the law respects as 
being of equal authority to an oath, they 
must be verified by the sanction of an oath. 

6. The usual modes of authenticating 
them are by an exemplification under the 
great seal of a state; or by a copy proved 
by oath to be a true copy; or by a cer¬ 
tificate of an officer authorized by law, 
which must, itself, be duly authenticated. 
2 Cranch, 238- 2 Wend. 411; 6 Wend 
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475: 5 Sem. k Rawlc, 523 ; 15 Serg. & 
liable, 84 : 2 Wash. C. C. 11. 175. 

7. Foreign unwritten laws, customs and 
usages, may be proved, and are ordinarily 
proved by parol evidence ; and when such 
evidence is objected to on the ground that 
the law in question is a written law, the 
party objecting must show that fact. 15 
Serg. & K. 87 ; 2 L. R. 154. Proof of 
such unwritten law rs usually made by the 
testimonv of witnesses learned in the law, 
and competent to state it correctly under 
oath. 2 Crunch, 237; 1 Pet. C. C. R. 
225 ; 2 Wash. 0. C. R. 175 ; 15 Serg. & R. 
84 ; 4 John. Ch. R. 520 ; Cowp. 174 ; 2 
Hagg. R. App. 15 to 144. 

8. In England certificates of persons in 
lush authority have been allowed as evi¬ 
dence in such cases. 3 Hagg. Eccl. R. 7G7, 
769. 

9. The public seal of a foreign sove¬ 
reign or state affixed to a writing purport¬ 
ing to be a written edict, or law, or judg¬ 
ment, is, of itself, the highest evidence, and 
no further proof is required of such publio 
seal. 2 Cranch, 238 ; 2 Conn. R. 85 ; 1 
Wash. C. C. R. 363 ; 4 Dali. 413, 416 , 6 
Wend. 475 ; 9 Mod. 66. 

10. But the seal of a foreign court is 
not, in general, evidence, without further 
proof, and it must therefore be established 
by competent testimony. 3 John. R. 310; 

2 Harr, k John. 193 : 4 Cowen, 526, n.; 

3 East, 221. 

11. As courts of admiralty are courts 
under the laws of nations, their seals will 
be admitted as evidence without further 
proofs. 5 Cranch, 335 ; 3 Conn. 171. This 
is an exception to the general rule. 

12. The mode of authenticating the 
laws and records of the several states of the 
American Union, is peculiar, and will be 
found under the article Authentication . It 
may hereby be observed that the rules pre¬ 
scribed by acts of congress do not exclude 
every other mode of authentication, and 
that the courts may admit proof of the acts 
of the legislatures of the several states, 
although not authenticated under the acts 
of congress. Accordingly a printed volume, 
purporting on its face to contain the laws 
of a sister state, is admissible, as primd 
facie evidence, to prove the statute law of 
that state. 4 Cranch, 384; 12 S. & R. 
203; 6 Binn. 321; 5 Leigh, 571. 

13. —2. The effect of such foreign laws, 
when proved, is properly referable to the 
court; tho object of the proof of foreign 


laws, is to enable the court to instruct the 
jury what is, in point of law, the result 
from foreign laws, to be applied to the 
matters in controversy before them. The 
court are therefore to decide what is the 
proper evidence of the laws of a foreign 
country; and when evidence is given of 
those laws, the court are to judge of their 
applicability to the matter in issue. Story, 
Confl. of L. § 638 ; 2 Harr. & John. 193. 
219 ; 4 Conn. R. 517 ; 3 Harr, k John. 
234, 242 ; Cowp. 174. Vide Opinion. 

Foreign nation or state. A nation 
totally independent of the United States of 
America 

2. The constitution authorizes congress 
to regulate commerce with a foreign na¬ 
tions.” This phrase does not include an 
Indian tribe, situated within the boundaries 
of a state, and exercising the powers of 
government and sovereignty. 5 Pet. R. 1. 
Vide Nation. 

Foreign plea. One which, if true, car¬ 
ries the cause out of the court where it is 
brought, by showing that the matter alleged 
is not within its jurisdiction. 2 Lill. Pr. 
Reg. 374 ; Carth. 402; Lill. Ent. 475. It 
must be on oath and before imparlance. 
Bac. Ab. Abatement, R. 

FOREIGNERS. • Aliens; persons born 
in another country than the United States, 
who have not been naturalized. 1 Pet. R. 
349. Vide 8 Com. Dig. 615, and the arti¬ 
cles Alien: Citizens . 

FOREJUDGED THE COURT. An 
officer of the court who is expelled the 
same, is, in the English law, said to be 
forejudged the court. Cunn. Diet. h. t. 

FOREMAN. The title of the presiding 
member of a grand jury. 

FOREST. By the English law, a forest 
is a circuit of ground properly under the 
king’s protection, for the peaceable living 
and abiding of beasts of hunting and the 
chase, and distinguished not only by having 
bounds and privileges, but also by having 
courts and offices. 12 Co. 22. The signi¬ 
fication of forest in the United States is the 
popular one of an extensive piece of wood¬ 
land. Vide Purlieu . 

FORESTALLING, crim. law . Every 
practice or device, by act, conspiracy, words, 
or news, to enhance the price of victuals or 
other provisions. 3 Inst. 196 ; Bac. Ab. h. 
t.; 1 Russ. Cr. 169; 4 Bl. Com. 158. 

2. All endeavors whatever to enhance 
the common price of any merchandise, and 
all kinds of practices which have that ten- 
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dency, whether by spreading false rumors, 
or by buying things in a market before the 
accustomed hour, are offences at common 
law, and come under the notion of fore¬ 
stalling, which includes all kind of offences 
of this nature. Ilawk. P. C. b. 1, c. 80, s. 

1. Vide 13 Vin. Ab. 430 ; Dane’s Ab. In¬ 
dex, h. t.; 4 Com. Dig. 391; 1 East, Rep. 
132. 

FORFEITURE, punishment , torts. For¬ 
feiture is a punishment annexed by law 
to some illegal act, or negligence, in the 
owner of lands, tenements, or hereditaments, 
whereby he loses all his interest therein, 
and they become vested in the party injured, 
as a recompense for the wrong which he 
alone, or the public together with himself, 
hath sustained. 2 Bl. Com. 267. 

2. Lands, tenements and hereditaments, 
may be forfeited by various means* 1. By 
the commission of crimes and misdemeanors. 

2. By alienation contrary to law. 3. By 
the non-performance of conditions. 4. By 
waste. 

3. —1. Forfeiture for crimes . By the 
Constitution of the United States, art. 3, s. 

3. it is declared that no attainder of treason 
shall work corruption of blood, or forfeiture, 
except during the life of the person at¬ 
tainted. And by the Act of April 30, 
1790, s. 24, 1 Story’s Laws U. S. 88, it is 
enacted, that no conviction or judgment for 
any of the offences aforesaid, shall work 
corruption of blood, or any forfeiture of 
estate. As the offences punished by this 
act are of the blackest dye, including cases 
of treason, the punishment of forfeiture may 
be considered as being abolished. The 
forfeiture of the estate for crime is very 
much reduced in practice in this country, 
and when it occurs, the state takes the title 
the party had, and no more. 4 Mason’s 
R. 174; Dalrymple on Feudal Property, 
c. 4, p. 145-154 ; Fost. C. L. 95. 

4. —2. Foi'feiture by alienation . By 
the English law, estates less than a fee may 
be forfeited to the party entitled to the 
residuary interest by a breach of duty in 
the owner of the particular estate. When 
a tenant for life or years, therefore, by 
feoffment, fine, or recovery, conveys a 
greater estate than he is by law entitled to 
do, he forfeits liis estate to the person next 
entitled in remainder or reversion. 2 Bl. 
Com. 274. In this country, such forfeitures 
are almost unknown, and the more just 
principle prevails, that the conveyance by 
f ue tenant operates only on the interest 


which he possessed, and docs not affect the 
remainder-man or reversioner. 4 Kent, 
Com. 81, 82, 424; 1 Hill. Ab. c. 4, s. 25 
to 34; 3 Dali. Rep. 486; 5 Ohio, R. 30. 

5.—3. Foi'feiture by non-performance 
of conditions. An estate may be" forfeited 
by a breach or non-performancc of a con¬ 
dition annexed to the estate, cither ex¬ 
pressed in the deed at its original creation, 
or impliedly by law, from a principle of 
natural reason. 2 131. Com. 281 ; and see 
Ad Eject. 140 to 173. Vide article Re¬ 
entry; 12 Scrg. & Rawle, 190. 

I 6.—4. Forfeiture by waste . Waste is 
also a cause of forfeiture. 2 Bl. Com. 283. 
Vide article Waste. 

7. By forfeiture is also understood the 
neglect of an obligor to fulfil his obligation 
in proper time: as, when one has entered 
into a bond for a penal sum, upon condition 
to pay a smaller at a particular day, and he 
fails to do it, there is then said to be a 
forfeiture. Again, when a party becomes 
bound in a certain sum by a recognizance 
to pay a certain sum, with a condition that 
he will appear at court to answer or prose¬ 
cute a crime, and he fails to do it, there is 
a forfeiture of the recognizance. Courts 
of equity, and now courts of law, will re¬ 
lieve from the forfeiture of a bond ; and, 
upon a proper case sliowm, criminal courts 
will in general relievo from the forfeiture 
of a recognizance to appear. See 3 Ycates, 
93; 2 Wash. C. C. 442 ; 2 Blackf. 104, 
200; Breeze, 257. 

Vide, generally, 2 Bl. Com. ch. 18; 
Bouv. Inst. Index, h. t.; 2 Kent’s Com. 
318 ; 4 Id. 422; 10 Vin. Ab. 371, 394 ; 
13 Vin. Ab. 436 ; Bac. Ab. Forfeiture ; 
Com. Dig. h. t.; Dane’s Ab. h. t.; 1 Bro. 
Civ. L. 252; 4 Bl. Com. 382; and Con¬ 
siderations on the Law of Forfeiture for High 
Treason, London ed. 1746. 

Forfeiture of marriage, old Eng . 
law . The name of a penalty formerly in¬ 
curred by a ward in chivalry, when he or 
she married contrary to the wishes of his or 
her guardian in chivalry. The latter, who 
was the ward’s lord, had an interest in con¬ 
trolling the marriage of his female wards, 
and he could exact a price for his consent; 
and, at length, it became customary to sell 
the marriage of wards of both sexes. 2 
Bl. Com. 70. 

2. When a malo ward refused an equal 
match provided by bis guardian, he was 
obliged, on coming of age, to pay him the 
I value of the marrriage ; that is, as much as 
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he had been bona fide offered for it; or, 
if the guardian chose, as much as ft jury 
would assess taking into consideration all 
the real and personal property of the ward ; 
and the guardian could claim this value, 
although he might have made no tender of 
the marriage. Co. Litt. 8*2 a; 2 Inst. 92; 
5 Co. 12G b: G Co. TO b. 

8. When a male ward between his age 
of fourteen and twenty-one years, refused 
to accept an offer of an equal match, and 
during that period formed an alliance else¬ 
where, without his permission, lie incurred 
forfeiture of marriage; that is, he became 
liable to pay double the value of the mar¬ 
riage. Co. Litt. 78 b, 82 b. 

FORGERY, crim. lam. Forgery at com¬ 
mon law has been held to be “ the fraudu¬ 
lent making and alteration of a writing to 
the prejudice of another man’s right.” 4 
151. Com. 247. By a more modeiA writer, 
it is defined, as c£ a false making : a making 
malo animo, of any written instrument, for 
the purpose of fraud and deceit.” 2 East, 
P. 0. 852. 

2. This offence at common law is of the 
degree of a misdemeanor. 2 Russel, 1487. 
There arc many kinds of forgery, especially 
subjected to punishment by statutes enacted 
by the national and state legislatures. 

8. The subject will be considered, with 
reference, 1. To the making or alteration 
requisite to constitute forger)'. 2. The 
written instruments in respect of which 
forgery may bo committed. 3. The fraud 
and deceit to the prejudice of another man’s 
right. 4. The statutory provisions under 
the laws of the United States, on the sub¬ 
ject of forgery. 

4. —1. The making of a whole written 
instrument in the name of another with a 
fraudulent intent is undoubtedly a sufficient 
making; but a fraudulent insertion, altera¬ 
tion, or erasure, even of a letter, in any 
material part of the instrument, whereby a 
new operation is given to it, will amount to 
a forgery ; and this, although it be after¬ 
wards executed by a person ignorant of the 
deceit. 2 East, P. C. 855. 

5. The fraudulent application of a true 
signature to a false instrument for which it 
was not intended, or vic<>. versa , will also be 
a forgery. For example, it is forgery in an 
individual who is requested to draw a will 
for a sick person in a particular way, in¬ 
stead of doing so, to insert legacies of his 
owu head, and then procuring the signature 
of such sick person to be affixed to the 


paper without revealing to him the legacies 
thus fraudulently inserted. Noy, 101 ; 
Moor, 759, 7C0; 3 Inst. 170; 1 ilawk. c. 
70, s. 2: 2 lluss. on Cr. 318; Bac. Ab. h. 
t. A. 

6. It has even been intimated by Lord 
Ellcnborough, that a party who makes a 
copy of a receipt, and adds to such copy 
material words not in the original, and then 
offers it in evidence on the ground that the 
original has been lost, may be prosecuted 
for forgery. 5 Esp. R. 100. 

7. It is a sufficient making where, iu 
the writing, the party assumes the name 
and character of a person in existence. 2 
Russ. 327. But the adoption of a false 
description and addition , where a false 
name is not assumed, and there is no person 
answering the description, is not a forgery. 
Russ. & Ry. 405. 

8. Making an instrument in a fictitious 
name, or the name of a non-existing person, 
is equally a forgery, as making it in the 
name of an existing person ; 2 East, P. 0. 
957 ; 2 Russ, on Cr. 328 ; and although a 
man may make the instrument in his own 
name, if he represent it as the instrument 
of another of the same name, when in fact 
there is no such person, it will be a forgery 
in the name of a non-existing person ; 2 
Leach, 775; 2 East, P. C. 903; but the 
correctness of this decision has been doubted. 
Rose. Cr. Ev. 384. 

9. Though, in general, a party cannot 
be guilty of forgery by a mere non-feasance , 
yet, if in drawing a will, he should fraudu¬ 
lently omit a legacy, which lie had been di¬ 
rected to insert, and by the omission of such 
bequest, it would cause a material altera¬ 
tion in the limitation of a bequest to an¬ 
other; as, where the omission of a devise of 
an estate for life to one, causes a devise of 
the same lauds to another to pass a present 
estate which would otherwise have passed 
a remainder only, it- would be a forgery. 
Moor, 760; Noy, 101 ; 1 Ilawk. c. 70< s. 
G ; 2 East, P. C. 856 ; 2 Russ, on Cr. 320. 

10. It may be observed, that the offence 
of forgery may be complete without a publi¬ 
cation of the forged instrument. 2 East, 
P. C. 855 ; 3 Chit. Cr. L. 1038. 

11. —2. With regard to the thing forged, 
it may be observed, that it has been holden 
to be forgery at common law fraudulently to 
falsify, or falsely make records and other 
matters of a public nature; 1 llolle’s Ab. 65, 
68 ^ a parish register; 1 Hawk. c. 70; a 
letter in the name of a magistrate, the gover- 
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nor of a gaol, directing the discharge of a 
prisoner. 6 Car. & P. 129; S. C. 25 Eng. 
C. L. R. 315. 

12. With regard to private writings, it 
is forgery fraudulently to falsify or falsely to 
make a deed or will; 1 Hawk. b. 1, c. 70, 
s. 10 ; or any private document, whereby 
another person may be prejudiced. 2 
Grecnl. Ilep. 365 ; Addis. R. 33 ; 2 Binn. 
It. 322; 2 Russ, on Cr. b. 4, c. 32, s. 2 ; 
2 East, P. C. 861; 3 Chit. Cr. Law, 1022 
to 1038. 

13. —3. The intent must be to defraud 
another, but it is not requisite that any one 
should have been injured ; it is sufficient 
that the instrument forged might have 
proved prejudicial. 3 Gill & John. 220 ; 
4 W. C. C. R. 726. It has been holden 
that the jury ought to infer an intent to de¬ 
fraud the person who would have to pay the 
instrument, if it were genuine, although 
from the manner of executing the forgery, 
or from the person’s ordinary caution, it 
would not be likely to impose upon him ; 
and although the object w'as general to de¬ 
fraud whoever might take the instrument, 
and the intention of the defrauding in par¬ 
ticular, the person who would have to pay 
the instrument, if genuine, did not enter 
into the contemplation of the prisoner. Russ. 
& 11}'. 291; vide Russ, on Cr. b. 4, c. 32, 

s. 3; 2 East, P. C. 853 ; 1 Leach, 367; 2 
Leach, 775 ; Rose. Cr. Ev. 400. 

14. —4. Most, and perhaps all the states 
in the Union, have passed laws making cer¬ 
tain acts to be forgery, and the national 
legislature has also enacted several on this 
subject, which are here referred to. Act 
of March 2, 1803, 2 Story’s L. U. S. 888 ; 
Act of March 3, 1813, 2 Story’s L. U. S. 
1304; Act of March 1, 1823, 3 Story’s L. 
U. S. 1889 ; Act of March 3,1825, 3 Story’s 
L. U. S. 2003 ; Act of October 12, 1837, 
9 Laws U. S. G96. 

15. The term forgery, is also applied to 
the making of false or counterfeit coin. 2 
Virg. Cas. 356. See 10 Pet. 613 ; 4 Wash. 
C. C. 733. For the law respecting the for¬ 
gery of coin, see article Money . And for 
the act of congress punishing forgery in the 
District of Columbia, see 4 Sharsw. Cont. 
of Story’s Laws U. S. 2234. 

Vide, generally, Hawk. b. 1, c. 51 and 
70 ; 3 Chit. Cr. Law, 1022 to 1048 ; 4 Bl. 
Com. 247 to 250; 2 East, P. C. 840 to 
1003 ; 2 Russ. on'Cr. b. 4, c. 32 ; 13 Vin. 
Ab. 459; Com. Dig. h. t.; Dane’s Ab. h. 

t. ; Williams’ Just. h. t.; Burn’s Just. h. t.; 


Rose. Cr. Ev. h. t.; Stark. Ev. h. t. Vide 
article Frank . 

FORISFAMILIATION, law of Scot!. 
By this is understood the act by which a 
father gives to a child his share of his legi¬ 
time, and the latter renounces all further 
claim. From this time, the child who Las 
so received his share, is no longer accounted 
a child in the division of the estate. Ersk. 
Inst. 655, n. 23 ; Burt. Man. P. R. part 1, 
c. 2, s. 3, page 35. 

FORM, practice . The model of an in¬ 
strument or legal proceeding, containing the 
substance and the principal terms, to be used 
in accordance with the laws ; or, it is the act 
of pursuing, in legal proceedings, and in the 
construction of legal instruments, tbc order 
required by law. Form is usually put in 
contradistinction to substance. For exam¬ 
ple, by the operation of the statute of 27 
Eliz. c. 5, s. 1, all merely formal defects in 
pleading, except in dilatory picas, are aided 
on general demurrer. 

2. The difference between matter of form, 
and matter of substance, in general, under 
this statute, as laid down by Lord Hobart, 
is, that “ that without which the right doth 
sufficiently appear to the court, is form 
but that any defect “ by reason whereof the 
right appears not ,” is a defect in substance. 
Hob. 233. 

3. A distinction somewhat more defi¬ 
nite, is, that if the matter pleaded be in 
itself insufficient, without reference to the 
manner of pleading it, the defect is sub¬ 
stantial ; but that if the fault is in the man¬ 
ner of alleging it, the defect is formal. 
Dougl. 683. For example, the omission of 
a consideration in a declaration in assump¬ 
sit; or of the performance of a condition 
precedent, when such condition exists ; of a 
conversion of property of the plaintiff, in 
trover; of knowledge in the defendant, in 
an action for mischief done by his dog; of 
malice, in action for malicious prosecution, 
and the like, are all defects in substance . 
On the other hand, duplicity ; a negative 
pregnant; argumentative pleading; a spe¬ 
cial plea, amounting to the general issue; 
omission of a day, when time is immaterial; 
of a place, in transitory actions, and the 
like, are only faults in form. Bac. Ab. 
Pleas, &c. N 5, 6 ; Com. Dig. Pleader, Q 
7 ; 10 Co. 95 a ; 2-Str. 694 ; Gould, PL c. 
9, § 17, 18; 1 Bl. Coin. 142. 

4. At the same time that fastidious ob¬ 
jections against trifling errors ot form, 
arising from mere clerical mistakes, are not 
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encouraged or sanctioned by the courts, it general rule. 1. The case of mutual deal- 
has been justly observed, that “infinite mis- ings between the parties, when the defend- 
chief has been produced by the facility of ant omits to set off his counter demand: in 
* the courts in overlooking matters of form; that case he may recover in a cross action, 
it encourages carelessness, and places igno- 2. When the defendant in ejectment neg- 
rance too much upon a footing with know- lccts to bring forward bis title, he may 
ledge amongst those who practice the draw- avail himself of a new suit. 1 John. Cas. 
ing of pleadings.” 1 B. & P. 59 ; 2 Binn. 492, 502, 510. It is evident that in these 
Rep. 434. See, generally, Bouv. Inst. In- cases the cause of the second action is not 
dex, h. t. the same as that of the first, and, therefore, 

FORMA PAUPERIS, English law . a former recovery cannot be pleaded. In 
When a person is so poor that he cannot bear real actions, one is not a bar to an action 
the charges of suing at law or in equity, upon of a higher nature. G Co. 7. Vide 12 
making oath that he is not worth five pounds, Mass. 837 3 Res Judicata; Thing Ad- 
and bringing a certificate from a counsel- ; judged. 

lor at law, that he believes liiin to have a : FORMULARY. A book of forms or 
just cause, he is permitted to sue in forma precedents for matters of law ; the form. 
pauperis , in the manner of a pauper ; that FORNICATION, crirn . law. The un¬ 
is, he is allowed to have original writs and lawful carnal knowledge of an unmarried 
subpoenas gratis, and counsel assigned him person with another, whether the latter be 
without fee. 3 BL Com. 400. See 3 John, married or unmarried. When the party is 
Ch. R. 65 ; 1 Paige, R. 588 ; 3 Paige, 11. married, the offence, as to him or her, is 
273; 5 Paige, R. 58; 2 Moll. 11. 475; 1 known by the name of adultery, (q. v.) 
Beat. R. 54. j Fornication is, however, included in every 

FORMALITY. The conditions which case of adultery, as a larceny is included in 
must be observed in making contracts, and robbery. 2 Ilale’s P. C. 3 m 2. 
the words which the law gives to be used in FOR PRISE. Taken beforehand. This 

order to render them valid ; it also signifies word is sometimes, though but seldom, 
the conditions which the law requires to used in leases and conveyances, implying 
make regular proceedings. • an exception or reservation. Forprise, in 

FORMEDON, old Eng. law. The writ another sense, is taken for any exaction, 
of fonnedon is nearly obsolete, it having Cunn. Diet. b. t. 

been superseded by the writ of ejectment, j TO FORSWEAR, crim. law , torts . To 
Upon an alienation of the tenant in tail, by , swear to a falsehood. 

which the estate in tail is discontinued, and j 2. This word has not the same meaning 
the remainder or reversion is by the failure as perjury. It does not, ex vi termini , sig- 
of the particular estate, displaced and turned nify a false swearing before an officer or 
'into a mere right, the remedy is by actiou court having authority to administer ail 
of formedon, (secundum formam donij) be- : oath, on an issue. A man may be forsworn 
cause the writ comprehends the form of the . by making a false oath before an incompe- 
gift. This writ is in the nature of a writ tent tribunal, as well as before a lawful 

of right, and the action of formedon is the court. Hence, to say that a man is for- 

highest a tenant in tail can have. This sworn, will or will not be slander, as the 

writ is distinguished into three species; a circumstances show that the oath was or 

formedon in the descender , in the remain - | was not taken before a lawful authority, 
der, and in the reverter. 3 Bl. Com. 191 ; ' Cro. Car. 378 ; Lut. 1292; 1 Rolle, Ab. 
Bac. Ab. h. t.; 4 Mass. 64. 30, pi. 7; Bac. Ab. Slander, B 3 ; Cro. 

FORMER RECOVERY. A recovery Eliz. 609: 13 Johns. R. 80 ; Id. 48: 12 
iu a former action. | Mass. 490 ; 1 Johns. R. 505 ; 2 Johns. R. 

2. It is a general rule, that in a.real or 10 ; 1 Hayw. R. 116. 

personal action, a judgment unreversed, j FORTHWITH. When a thing is to bo 
whether it be by coufession, verdict or de- I done forthwith, it seems that it must be per- 
murrer, is a perpetual bar, and may be formed as soon as by reasonable exertion, 
pleaded to any new action of the same or a confined to that object, it may be done, 
like nature, for the same cause. Bac. Ab. This is the import of the term; it varies, of 
Pleas, I 12 , n. 2 ; 6 Co. 7; Hob. 4 , 5 ; ' course, with every particular case. 4 Tyr. 
Ventr. 170. §37 ; Styles’ Register, 452, 3 . 

3. There are two exceptions to this FORTIORI or A FORTIORI. An epi 
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thet for any conclusion or inference, which 
is much stronger than another. “ If it be 
so, in a feoffment passing a new right, a 
fortiori , much more is it for the restitution 
of an ancient right.” Co. Litt. 253, 260. 

FORTUITOUS EVENT. A term in 
the civil law to denote that which happens 
b y a cause which cannot be resisted. Louis. : 
Code, art. 2522, No. 7. Or it is that which 
neither of the parties has occasioned or 
could prevent. Lois des Bat. Pt. 2, e. 2, 

§ 1. It is also defined to be an unforeseen 
event which cannot be prevented. Diet, dc 
Jurisp. Cas fortuit. 

2. There is a difference between a for¬ 
tuitous event or inevitable accident, and 
irresistible force. By the former, commonly 
called the act of God, is meant any acci¬ 
dent produced by physical causes, which 
are irresistible ; such as a loss by lightning 
or storms, by the perils of the sc as, by in¬ 
undations and earthquakes, or by sudden 
death or illness. By the latter is meant 
such an interposition of human agency, as 
is, from its nature and power, absolutely 
uncontrollable. Of this nature are losses 
occasioned by the inroads of a hostile army, 
or by public enemies. Story on Bailni. § 
25 : Lois des Bat. Pt. 2, c. 2, § 1. 

3. Fortuitous events arc fortunate or 
unfortunate. The accident of finding a 
treasure is a fortuitous event of the first 
class. Lois des Bat. Pt. 2, c. 2, § 2. 

4. Involuntary obligations may arise in 
consequence of fortuitous events. For ex¬ 
ample, when, to save a vessel from ship¬ 
wreck, it is necessary to throw goods over¬ 
board, the loss must be borne in common ; 
there arises, in this ease, between the owners 
of the vessel and of the goods remaining on 
board, an obligation to bear proportionably 
the loss which has been sustained. Lois des 
Bat. Pt. 2, c. 2, § 2. 

See, in general, Dig. 50, 17, 23; Id. 16, 
3, 1 : Id. 19, 2, 11; Id. 44, 7, 1: Id. 18, 
6, 10 ; Id. 13, 6, 18 ; Id. 26, 7 , 50; Jlct 
of God; Accident; Perils of the Sea. 

FORUM. This term' signifies jurisdic¬ 
tion, a court of justice, a tribunal. 

2. The French divide it into for extt- 
rievr , which is the authority which human 
justice exercises on persons and property, 
to a greater or lesser extent, according to 
the quality of those to whom it is entrusted ; 
and for inttrieur, which is the moral sense 
of justice which a correct conscience dic¬ 
tates. Merlin, llepert. mot For. 

3. By forum res sitae is meant the tri¬ 


bunal which has authority to decide respect¬ 
ing something in dispute, located within its 
jurisdiction ; therefore, if the matter in con¬ 
troversy is land, or other immovable pro¬ 
perty, the judgment pronounced in the 
foi'um res sita is held to be of universal 
obligation, as to all matters of right and 
title on which it professes to decide, in re¬ 
lation to such property. And the same 
principle applies to all other cases of pro¬ 
ceedings in rem , where the subject is mov¬ 
able property, within the jurisdiction of the 
court pronouncing the judgment. Story, 
Confl. Laws, §§ 532, 545, 551, 591, 592 ; 
Kahns on Eq. B. 3, c. 8, s. 4; 1 Grccnl. 
Ev. § 541. 

FORWARDING MERCHANT, coti- 
tracts . A person who receives and forwards 
goods, taking upon himself the expenses of 
transportation, for which he receives a com¬ 
pensation from the owners, but who has no 
concern in the vessels or wagons by which 
they are transported, and no interest in the 
freight. Such an one is not deemed a com¬ 
mon carrier, but a mere warehouseman or 
agent. 12 Johns. 232 ; 7 Cowcn’s R. 497. 
He is required to use only ordinary dili¬ 
gence in sending the property by responsi¬ 
ble persons. 2 Cowen’s R. 593. 

FOSSA, Eng. law. A ditch full of 
water, where formerly women who had com¬ 
mitted a felony were drowned ; the grave. 
Cowel, Int. 

FOUNDATION. This word, in the Eng¬ 
lish law, is taken in two senses, fund at io 
incipicns , and fundatio perfciens . As to 
its political capacity, an act of incorpora¬ 
tion is metaphorically called its foundation ; 
but as to its dotation, the first gift of re¬ 
venues is called the foundation. 10 Co. 
23, a. 

FOUNDLING. A new-born child, aban¬ 
doned by its parents, who are unknown. 
The settlement of such a child is in the 
place where found. 

FOUR CHER, English law. A French 
word, which means to fork. Formerly, when 
an action was brought against two, who, 
being jointly concerned, were not bound to 
answer till both appeared, and they agreed 
not to appear both in one day; the appear- 
i auee of one excused the other’s default, who 
had a day given him to appear with the 
other : the defaulter, on the day appointed, 
appeared ; but the first then made default , 
in this manner they forked each other, and 
practiced this for delay. Vide 2 In9t. 250 ; 
Booth, R. A. 16. 
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F U ACTION. A part of auv thing broken. 
A combination of numbers, in arithmetic 
ami algebra, representing one or more parts 
of a unit or integer. Thus, four-fifths is a 
fraction, formed by dividing a unit into five 
equal parts, and taking one part four times. 
In law, the term fraction is usually applied 
to the division of a day. 

2. In general, there are no fractions in 
days. Co. Litt. 225 ; 2 Salk. 625; 2 P. 
A. Browne, IS; II Mass. 204. But in 
some eases a fraction will be taken into the 
account, in order to secure a party his 
rights : 3 Chit. Pr. Ill; 8 Yes. 80 ; 4 
Oampb. R. 107 ; 2 B. & Aid. 586; Savig. 
Pr. Rom. § 182; Rob. Pig. of Engl. Sta¬ 
tutes in force in Pennsylvania, 431-2 ; and 
when it is required by a special law. Vide 
article Date . 

FRANC, com . law . The name of a 
French coin. Five franc pieces, when not 
of less fineness than ten ounces and sixteen 
pennyweights in twelve ounces troy weight 
of standard silver, and weighing not less 
than three hundred and eighty-four grains 
each, are made a legal tender, at the rate of 
ninety-three cents each. Act of June 25, 
1834, s. 1, 4 Sharsw. cont. of Story’s L. U. 
S. 2373. 

2. In all computations at the custom¬ 
house, the franc of France and of Belgium 
shall be estimated at eighteen cents six 
mills. Act of May 22, 1846. See Foreign 
coins . 

FRANCHISE. This word has several 
significations: 1. It is a right reserved to 
the people by the constitution ; hence we 
say, the elective franchise, to designate the 
right of the people to elect their officers. 
2. It is a certain privilege, conferred by 
grant from the government, and vested in 
individuals. 

2. Corporations, or bodies politic, -are 
the most usual franchises known to our 
law. They have been classed among incor¬ 
poreal hereditaments, perhaps improperly* 
as they have no inheritable quality. 

3. In England, franchises are very nu¬ 
merous ; they are said to be royal privileges 
in the hands of a subject. Vide 3 Kent, 
Com. 366 ; 2 Bouv. Inst. n. 1686 ; Cruise, 
Dig. tit. 27 j 2 BL Com. 37; 15 Serg. & 
Rawle, 130 ; Finch, 164. 

FRANCIGENA. Formerly, in England, 
every alien was known by this name, as 
Franks is the generic name of foreigners in 
the Turkish dominions. 

FRANK. The privilege of sending and 
Vol.L—LI 


receiving letters, through the mails, free of 
postage. 

2. This privilege is granted to various 
officers, not for their own special benefit, 
but with a view to promote the public good. 

3. The Act of the 3d of March, 1845, 
s. 1, enacts, That members of congress, and 
delegates from the territories, may receive 
letters, not exceeding two ounces in weight, 
free of postage, during the recess of con¬ 
gress ; and the same -privilege is extended 
to the vice-president of the United States. 

4. It is enacted, by 3d section, That all 
printed or lithographed circulars and hand¬ 
bills, or advertisements, printed or litho¬ 
graphed, on quarto post or single cap paper, 
or paper not larger than single cap, folded, 
directed, and unsealed, shall be charged 
with postage, at the rate of two cents for 
each sheet, and no more, whatever be the 
distance the same may be sent; and all 
pamphlets, magazines, periodicals, and every 
other kind and description of printed or 
other matter, (except newspapers,) which 
shall be unconnected with any manuscript 
communication whatever, and which it is or 
may be lawful to transmit by the mail of 
the United States, shall be charged with 
postage, at the rate of two and a half cents 
for each copy sent, of no greater weight 
than one ounce, and one, cent additional 
shall be charged for each additional ounce 
of the weight of every such pamphlet, ma¬ 
gazine, matter, or thing, which may be 
transmitted through the mail, whatever be 
the distance the same may he transported ; 
and any fractional excess, of not less than 
one-half of an ounce, in the weight of any 
such matter or thing, above one or more 
ounces, shall be charged for as if said ex¬ 
cess amounted to a full ounce. 

5. And, by the 8th section, That each 
member of the senate, each member of the 
house of representatives, and each delegate 
from a territory of the United States, tho 
secretary of the senate, and the clerk of 
the hquse of representatives, may, during 
each session of congress, and for a period 
of thirty days .before the commencement, 
and thirty days after the end of each &nd 
every session of congress, send and receive 
through the mail, free of postage, any let¬ 
ter, newspaper, or packet, not exceeding 
two ounces in weight; and all postage 
charged upon any letters, packages, peti¬ 
tions, memorials, or other matters or things, 
received during any session of congtess, by 
any senator, member, or delegate of tho 
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house of representatives, touching his offi¬ 
cial or legislative duties, by reason of any 
excess of weight, above two ounces, on the 
matter or thing so received, shall be paid 
out of the contingent fund of the house of 
which the person receiving the same may be 
a member. And they shall have the right 
to frank written letters from themselves, 
during the whole year, as now authorized 
by law. 

6. The 5th section repeals all acts, and 
parts of acts, granting or conferring upon 
any person whatsoever the franking privi¬ 
lege. 

7. The 23d section enacts, That noth¬ 
ing in this act contained shall be construed 
to repeal the laws granting the franking 
privilege to the president of the United 
States when in office, and to all ex-presi- 
dents, and the widows of the former presi¬ 
dents, Madison and Harrison. 

8. The Act of March 1, 1847, enacts 
as follows: 

§ 3. That all members of congress, 
delegates from territories, the vice-presi¬ 
dent of the United States, the secretary of 
the senate, and the clerk of the house of 
representatives, shall have the power to 
send and receive public documents free of 
postage during their term of office; and that 
the said members and delegates shall have 
the power to send and receive public docu¬ 
ments, free of postage, up to the first Mon¬ 
day of December following the expiration 
of their term of office* 

§ 4. That the secretary of the senate 
and clerk of the house of representatives 
shall have the power to receive, as well as to 
send, all letters and packages, not weighing 
over two ounces, free of postage, during 
their term of office. 

§ 5. That members of congress shall 
have the power to receive, as well as to 
send, all letters and packages, not weighing 
over two ounces, free of postage, up to the 
first Monday in December following the 
expiration of their term of office. . 

Frank, free. This word is used in com¬ 
position, as frank-alinoign, frank-marriage, 
frank-tenement, &c. 

Frank-almoign, old English law . This 
is a French law word, signifying free-alms. 

2. Formerly religious corporations, ag¬ 
gregate or sole, held lands of the donor, to 
them and their successors forever, in frank¬ 
almoign. The service which they were 
bound to render for these lands was not 
eertainly defined; they were, in general, to 


pray for the souls of the donor, his aiioog- 
tors, and successors. 2 151. ('em. 101. 

Frank-marriage, English law . It takes 
place, according to Blackstone, when lands 
arc given by one man to .another, together 
with a wife who is daughter or kinswoman 
of the donor, to hold in frank-marriage. 
By this gift, though nothing but the word 
frank-marriage is expressed, the donees 
shall have the tenements to them and the 
heirs of their two bodies begotten ; that is, 
they arc tenants in special tail. It is called 
frank or free marriage, because the donees 
are liable to no service but fealty. This is 
now obsolete, even in England. 2 Bl. Com. 
115. 

Frank-tenement, estates . The same as 
freehold, (q. v.) or liberuin tenementum. 

FRATER. A brother. Vide Brother . 
FRATRICIDE, aiminal law . He who 
kills his brother or sister. The crime of 
such a person is also called fratricide. 

FRAUD, TO DEFRAUD, torts . Un¬ 
lawfully, designedly, and knowingly, to 
appropriate the property of another, with¬ 
out a criminal intent. 

2. Illustrations . 1. Every appropria¬ 

tion of the right of property of another is 
not fraud. It must be unlawful; that is to 
say, such an -appropriation as is not permit¬ 
ted by law. Property loaned may, during 
the time of the loan,* be appropriated to the 
use of the borrower. This is not fraud, 
because it is permitted by law. 2. The 
appropriation must be not only unlawful, 
but it must be made with a knowledge that 
the property belongs to another, and with 
a design to deprive him of the same. It 
is unlawful to take the property of another ; 
but if it be done with a design of preserv¬ 
ing it for the owners, or if it be taken by 
mistake, it is not done designedly or know¬ 
ingly, and, therefore, docs not come within 
the definition of fraud. 3. Every species 
of unlawful appropriation, not made with a 
criminal intent, enters into this definition, 
when designedly made, with a knowledge 
that the property is another’s; therefore, 
such an appropriation, intended either for 
the use of another, or for. the benefit of the 
offender himself, is comprehended by the 
term. 4. Fraud, however immoral or ille¬ 
gal, is not in itself a crime or offence, for 
Want of a criminal intent. It ouly becomes 
such in the cases provided by law. Liv. 
System of Penal Law, 739. 

Fraud, contracts 9 torts . Any trick or 

artifice employed by one person to induce 
* ' 
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another to fall into an error, or to detain 
him in it, so that he may make an agree¬ 
ment contrary to Ins interest. The fraud, 
may consist either, first, in the misrepre¬ 
sentation, or, secondly, in the concealment 
of a material fact. Fraud, force and vexa¬ 
tion, are odious in law. Booth, Real Ac¬ 
tions, *250. Fraud gives no action, however, 
without damage : 3 T. R. 56.; and in mat¬ 
ters of eoutract it is merely a defence ; it 
cannot in any case constitute a ucw con¬ 
tract. 7 Yez. 211 ; 2 Miles’ Rep. 229. It 
is essentially ad homincm. 4 T. R. 337—8. 

2. Fraud avoids a contract, ab initio , 
both at law and in equity, whether the ob¬ 
ject be to deceive the public, or third per¬ 
sons, or one party endeavor thereby to 
cheat the other. 1 Fonb. Tr. Equity, 3d 
ed. 66, note ; 6th ed. 122, and notes: Newl. 
Cont. 352 ; 1 Bl. R. 465; Dougl. Rep. 
450 : 3 Burr. Rep. 1909: 3 V. & B. Rep. , 
42 ; 3 Chit. Com. Law, 155, 306, 698; 1 
Sch. & Lef. 209 ; Verpl. Contracts, passim; 
Domat, Lois Civ. p. 1, 1. 4, t. G, s. 3, n. 2. 

3. The following enumeration of frauds, 

for which equity will grant relief, is given 
by Lord Hardwicke, 2 Ves. 155. 1. Fraud, 
dolus modus, „may be actual, arising from 
facts and circumstances of imposition, which 
is the plainest case. 2. It may be apparent 
from the intrinsic nature and subject of the 
bargain itself; such as no man in his senses, 
and not under delusion, would make on the 
one hand, and such as no honest and fair man 
would accept on the other, which are in¬ 
equitable and unconscicntious bargains. 1 
Lev. R. 111. 3. Fraud, which may be 

presumed from the circumstances and con¬ 
dition of the parties contracting. 4. Fraud, 
which may be collected and inferred in the 
consideration of a court of equity, from the 
nature and circumstances of the transaction, 
as being an imposition and deceit on other 
persons, not parties to the fraudulent agree¬ 
ment. 5. Fraud, in what are called catch¬ 
ing bargains, (q. v.) with'heirs, reversioners, 
or expectants on the life of the parents. 
This last seems to fall, naturally, under one 
or more of the preceding divisions. 

4. Frauds may be also divided into 
actual or positive and constructive frauds. 

5. An actual or positive fraud is the 
intentional and successful employment of 
any cunning, deception, or artifice, used to 
circumvent, cheat, or deceive another. 1 
Story, Eq. Jur. $ 186; Dig. 4, 3,1, 2 ; Id. 
2,14, 7, 9. 

6. By constructive fraud is meant such 


a contract or act, which, though not origi¬ 
nating in any actual evil design or con¬ 
trivance to perpetrate a positive fraud or 
injury upon other persons, yet, by its ten¬ 
dency to deceive or mislead them, or to 
violate private or public confidence, or to 
impair or injure the public interests, is 
deemed equally reprehensible with positive 
fraud, and, therefore, is prohibited by law, 
as within the same reason and mischief as 
contracts and acts done malo animo. Con¬ 
structive frauds arc such as arc cither 
against public policy, in violation of some 
special confidence or trust, or operate sub¬ 
stantially as a fraud upon private rights, 
interests, duties, or intentions of third per¬ 
sons ; or unconscientiously coiupromit, or 
injuriously affect, the private interests, 
rights or duties of the parties thciusclvcs. 
1 Story, Eq. ch. 7, § 258 to 440. 

7. The civilians divide frauds into posi¬ 
tive , which consists in doing one’s self, or 
causing another to do, such things as induce 
a belief of the truth of what does not exist; 
or negative , which consists in doing or dis¬ 
simulating certain things, in order to induce 
the opposite party into error, or to retain 
him there. The intention to deceive, which 
is the characteristic of fraud, is here present. 
Fraud is also divided into that which lias 
induced the contract, dolus dans causum 
contraduiy and incidental or accidental 
fraud. The former is that which has been 
the cause or determining motive of the con¬ 
tract, that without which the party defrauded 
would not have contracted, when the arti¬ 
fices practised by one of the parties have 
been such that it js evident, without them, 
the other would not have contracted. Inci¬ 
dental or accidental fraud is that by which 
a person, otherwise determined to contract, 
is deceived on some accessories or incidents 
of the contract: for example, as to the 
quajity of the object of the contract, or its 
price, so that he has made a bad bargain. 
Accidental fraud does not, according to the 
civilians, avoid the contract, but simply 
subjects the party to damages. It is other¬ 
wise where the fraud has been the deter¬ 
mining cause of the contract, qui causam 
dedit contradui; in that case the contract 
is void. Toull. Dr. Civ. Fr. Liv. 3, t. 3, c. 
2, n. § 5, n. 86, et seq. See also 1 Malle- 
ville, Analyse de la Discussion dc Code 
Civil, pp. 15, 16; Bouv. Inst. Index, h. t. 
Vide Catching bargain; Lesion; Voluntary 
Conveyance . 

Frauds, statute or. The name com- 
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monly given to the statute 29 Car. IT., c. 3, 
entitled “ An act for prevention of frauds 
and perjuries.” This statute has been re¬ 
enacted in most of the states of the Union, 
generally with omissions, amendments, or 
alterations. When the words of the statute 
have been used, the construction put upon 
them has also been adopted. Most of the 
acts of the different states will be found in 
Anthon’s Appendix to Sliep. Touchst. See 
also the Appendix to the second edition of 
Roberts on Frauds. 

FRAUDULENT CONVEYANCE. A 
conveyance of property without any consi¬ 
deration of value, for the purpose of delaying 
or hindering creditors. These are declared 
void by the statutes 13 Eliz. c. 6, and 27 
Eliz. e. 4, the principles of which have been 
adopted in perhaps all the states of the 
American Union. See Voluntary Convey¬ 
ance. 

2. But although such convej^anee is 
void as regards purchasers and creditors, it 
is valid as between the parties. G Watte, 
429, 453; 5 Binn. 109 ; I Yeates, 291 ; 3 
W. & S. 255 ; 4 Iredell, 102 ; 9 Pick. 93; 
20 Pick. 247; 3 Mass. 573, 580; 4 Mass. 
354 ; 1 Hamm. 469 ; 2 South. 738 ; 2 Hill, 
S. C. Rep. 488 ; 7 John. 161 ; 1 Bl. 262. 

FREE. Not bound to servitude; at 
liberty to act as one pleases. This word is 
put in opposition to slave. 

2. Representatives and direct taxes shall 
be apportioned among the several states, 
which may be included within this Union, 
according to their respective numbers, which 
shall be determined by adding to the whole 
number of free persons, including those 
bound to service for a term of years, and 
excluding Indians not taxed, three-fifths of 
all other persons. Const. U. S. art. 1, s. 2. 

3. It is also put in contradistinction to 
being bound as an apprentice ; as, an ap¬ 
prentice becomes free on attaining the age 
of twenty-one years. 

4. Thp Declaration of Independence as¬ 
serts that all men are born free , and in that 
sense, the term includes all mankind. 

Free course, mar . law . Having the 
wind from a favorable quarter. 

2. To prevent collision of vessels, it is 
the duty of the vessel having a free course 
to give way to a vessel beating up to wind¬ 
ward and tacking. 3 Hagg. Adm. R. 215, 
326. And at sea, it is the duty of such 
vessel, in meeting another, to go to leeward. 
3 Car. & P. 528. Sec 9 Car. & P. 528 ; 2 
W. Rob. 225 ; 2 Dodson, 87. 


Free ships. By this is understood neu 
tral vessels. Free ships are sometimes cod * 
sidered as making free goods. 

Free warren, Eng. law. A franchise 
erected for the preservation and custody of 
beasts and fowls of warren. 2 Bl. Com. 
39; Co. Litt. 233. 

FREEDMEN. The name formerly given 
by the Romans to those persons who had 
been released from a state of servitude. 
Vide Liberti libertini. 

FREEDOM. Liberty; the right to do 
what is not forbidden by law. Freedom 
does not preclude the idea of subjection to 
law ; indeed, it presupposes the existence 
of some legislative provision, the observance 
of which insures freedom to us, by securing 
the like observance from others. 2 liar. 
Cond. L. R. 208. 

FREEHOLD, estates. An estate of free¬ 
hold is an estate in lands or other real 
property, held by a free tenure, for the life 
of the tenant or that of some other person; 
or for some uncertain period. It is called 
liberum tenementum, frank tenement or 
freehold ; it was formerly described to be 
such an estate as could only be created by 
livery of seisin, a ceremony similar to the 
investiture of the feudal law. But since 
the introduction of certain modern convey¬ 
ances, by which an estate off freehold may 
be created without livery of seisin, this de- 
scriptiqjn is not sufficient. 

2. There are two qualities essentially 
requisite to the existence of a freehold 
estate. 1. Immobility ; that is, the subject- 
matter must either be land, or some interest 
issuing out of or' annexed to land. 2. A 
sufficient legal indeterminate duration ; for 
if the utmost period of time to which an 
estate can last, is fixed and determined, it 
is not an estate of freehold. For example, 
if lands are conveyed to a inan and his 
heirs, or for his life, or for the life of 
another, or until he shall be married, or go 
to Europe, he has an estate of freehold ; 
but if such lands are limited to a man for 
one hundred or five hundred years, if he 
shall so long live, he has not an estate of 
freehold. Cruise on Real Property, t. 1, 
s. 13, 14 and 15 : Litt. § 59; 1 Inst. 42, 
a; 5 Mass. R. 419; 4 Kent, Com. 23; 

2 Bouv. Inst. 1690, et seq. Freehold 
estates are of inheritance or not of inherit¬ 
ance. Cruise, t. 1, s. 42. 

FREEHOLDER. A person who is tho 

owner of a freehold estate. 

FREEMAN. One who is in the enjoy- 
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ment of the right to do whatever he pleases, 
not forbidden by law. One in the posses¬ 
sion of the civil rights enjoyed by the 
people generally. 1 Bouv. lust. n. 104. 
See 0 Watts, 556. 

FREIGHT, mar. law , contracts. -The 
gum agreed on for the hire of a ship, en¬ 
tirely or in part, for the carriage of goods 
from one port to another; 13 East, 300, 
note : but in its more extensive sense it is 
applied tt> all rewards or compensation paid 
for the use of ships. 1 Pet. Ad in. R. -06 ; 

2 Boulav-Paty, t. 8, s. 1; 2 B. & P. 321 ; 

4 Pall. R. 459 ; 3 Johns. R. 335; 2 Johns. 
R. 346 ; 3 Pardess, n. 705. ! 

2. It will be proper to consider 1. How 
the amount of freight is to be fixed. 2. What 
acts must be done in order to be entitled to 
freight. 3. Of the lien of the master or 
owner. 

3. —1. The amount of freight is usually 
fixed by the agreement of the parties, and 
if there be no agreement, the amount is to 
be ascertained by the usage of the' trade, 
and the circumstances and reason of the 
case. 3. Kent, Com. 173. Pothier is of ( 
opinion that when the parties agree as to 
the conveyance of the goods, without fixing 
a price, the master is entitled to freight at 
the price usually paid for merchandise of 
a like quality at the time and place of ship¬ 
ment, and if the prices vary he is to pay 
the mean price. Charte-part, n. 8. But 
there is a case which authorizes the master 
to require the highest price, namely, when 
goods are put on board without his know¬ 
ledge. Id. n. 9. When the merchant hires 
the trhole ship for the entire voyage, he 
must pay the freight though he does not 
fully lade the ship; he is of course only 
bound to pay in proportion to the goods he 
puts on board, when he does not agree to 
provide a full cargo. If the merchant agrees 
to furnish a return cargo, and he furnishes 
none, and lets the ship return in ballast, he 
must make compensation to the amount of 
the freight; this is called dead freight^ q. 
v.) in contradistinction to freight due for the 
actual carriage of goods. Roccus, note 
72-75; 1 Pet. Adm. R. 207; 10 East, 
530; 2 Vern. 11. 210. 

4.—2. The general rule is, that the 
delivery of the goods at the place of desti¬ 
nation, in fulfilment of the agreement of the 
charter party, is required, to entitle the 
master or owner of the vessel to freight. 
Bat to this rule there art several excep¬ 
tions* 


5. —1. When a cargo consists of live 
stock, and some of the animals die in the 
course of the voyage, without any fault or 
negligence of the master or crew, and there 
is no express agreement respecting the pay¬ 
ment of freight, it is in general to- be paid 
for all that wore put on board ; but when the 
contract is to pay for the transportation of 
them, then no freight is due for those which 
die on the voyage. Mollov, b. 2, c. 4, s. 8 ; 
Dig. 14, 2, 10 ; Abb. Ship. 272. 

6. —2. An interruption of the regular 
course of the voyage, happening without 
the fault of the owner, does not deprive 
him of his freight if the ship afterwards 
proceed with the cargo to the place of desti¬ 
nation, as in the case of capture and recap¬ 
ture. 3 Rob. Adm. R. 101. 

7. —3. When the ship is forced into a 
port short of her destination, and cannot 
finish the voyage, if the owner of the goods 
will not allow the master a reasonable time 
to repair, or to proceed in another ship, the 
master will be entitled to the whole freight; 
and, if after giving his consent the master 
refuse to go on, he is not entitled to freight. 

8. —4. When the merchant accepts of 
the goods at an intermediate port, it is the 
general rule of marine law, that freight is 
to be paid according to the proportion of 
the voyage performed, and the law will 
imply such contract. The acceptance must 
be voluntary, and not one forced upon the 
owner by any illegal or violent proceedings, 
as, from it, the law implies a contract that 
freight pro rafa parte itincris shall be ac¬ 
cepted and paid. 2 Burr. 883 ; 7 T. R. 
381 ; Abb. Shipp, part 3, c. 7, s. 13 ; 3 
Binn. 445 ; 5 Binn. 525 ; 2 Scrg. & Rawlc, 
229; 1 W. C. C. R. 530; 2 Johns. R. 
323 ; 7 Cranch, R. 358 ; 6 Cowcn, R. 504; 
Marsh. Ins. 281, 691; 3 Kent, Com. 182 : 
Com. Dig. Merchant, E 3 a note, pi. 43, and 
the cases there cited. 

9. —5. When the ship has performed 
the whole voyage, and has brought only a 
part of her cargo to the place of destination ; 
•in this case there is a difference between a 
general ship, and a ship chartered for a 
specific sum for the whole voyage. In the 
former case, the freight is to he paid for the 
goods which may be delivered at their place 
o'f destination ; in the latter it has been 
questioned whether the freight could be 
apportioned, and it seems, that in such case 
a partial performance is not sufficient, and 
that a special payment cannot be claimed 
except in special cases. 1 Johns. R. 24; 
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1 Bulstr. 167 : 7 T. R. 381 ; 2 Canipb. N. 
P. li. 466. These are some of the excep¬ 
tions to the general rule, called for by prin¬ 
ciples of equity, that a partial performance 
is not sufficient, and that a partial payment 
or rateable freight cannot be claimed. 

10.—6. Iu general, the master has a 
lien on the goods, and need not part with 
them until the freight is paid ; and when 
the regulations of the revenue require them 
to be landed in a public warehouse, the 
master may enter them in his own name and 
preserve the lien. His right to retain the 
goods may, however, be waived either by an 
express agreement at the time of making 
the original contract, or by bis subsequent 
agreement or consent. Vide 18 Johns. R. 
157 ; 4 Cowen, R. 470 ; 1 Paine’s R. 358; 
5 Binn. II. 392. 

Vide, generally, 13 Vin. Ab. 501 ; Com. 
Big. Merchant, E 3, a ; Bac. Ab. Mer¬ 
chant, B ; Marsh. Ins. 91 ; 10 East, 394 ; 
13 East, 300, n.; 3 Kent, Coin. 173; 2 
Bro* Civ. & Adm. L. 190 ; Merl. Rep. h. t.; 
Both. Chartc-Partic, h. t.; Boulay-Paty, h. 
t.; Pardcss. Index, Affretement. 

FREIGHTER, contracts, He to whom, 
a ship or vessel lias been hired. 3 Kent, 
Com. 173; 3 Pardess. n. 704. 

2. The freighter is entitled to the en¬ 
joyment of the vessel according to contract, 
and the vessel hired is the only one that he 
_s bound to take ; there can, therefore, be 
no substitution without bis consent. When 
the vessel has been chartered only in part, 
the freighter is only entitled to the space 
he has contracted for ; and in case of his 
occupying more room, or putting on board 
a greater weight, he must pay freight on the 
principles mentioned under the article of 
freight. 

3. The freighter is required to use the 
vessel agreeably to the provisions of the 
charter party, or, in the absence of any such 
provisions, according to the usages of trade ; 
he cannot load the vessel with merchandise 
which would render it liable to condemna¬ 
tion for violating the laws of a foreign state. 
3 John. R. 105. The freighter is also re¬ 
quired to return the vessel as soon as the 
time for which he chartered her has ex¬ 
pired, and to pay the freight. 

FRESH PURSUIT. The act of pur¬ 
suing cattle which have escaped, or are be¬ 
ing driven away from land, when they were 
liable to be distrained, into other places. 3 
Bouv. Inst. n. 2470. 

Fresh suit, Eng, law . An earnest pur¬ 


suit of the offender, when a robbery has 
been committed, without ceasing, until he 
has been arrested or discovered. Tonil. 
Law Bict. h. t. 

FRIBUSCULTJM, civil law . A slight 
dissension between husband and wife, 
which produced a momentary separation, 
without any intention to dissolve the mar¬ 
riage, in which it differed from a divorce. 
Poth. Pand. lib. 50, s. 106. Vicat, Voeab. 
This amounted to a separation, (q. v.) in 
our law. 

FRIENDLESS MAN. This name was 
sometimes anciently given to an outlaw. 

FRIGIDITY, med . juris. The same as 
impotence, (q. v.) 

FRUCTUS INDUSTRIALES. The 
fruits or produce of the earth which aro ob¬ 
tained by the industry of man, as growing 
corn. 

FRUIT, property . The produce of tree 
or plant containing the seed or used for food. 
Fruit is considered real estate, before it is 
separated from the plant or tree on which it 
grows ; after its separation it acquires the 
character of personalty, and may be the 
subject of larceny; it then lias all the qua¬ 
lities of personal property. 

2 . The term fruit, among the civilians, 


signifies not only the production of trees and 
*>ther plants, but all sorts of revenue of 
whatever kind they may bo. Fruits may 
be distinguished into two kinds; the first 
called natural fruits, are those which the 
earth produces without culture, as hay, the 
production of trees, minerals, and the like ; 
or with culture, as grain and the like. Se¬ 
condly, the other kind of fruits, known by 
the name of civil fruits, are the revenue 
which is not produced by the earth, but by 
the industry of man, or from animals, from 
some estate, or by virtue of some rule of 
law. Thus, the rent of a house, a rigjit of 
fishing, the freight of a ship, the toll of a 
mill, are called, by a metaphorical expres¬ 
sion, fruits. Domat, Lois Civ. liv. 3, tit. 5, 
3 . 3, n. 3. See Poth. Be la Commuuaute, 
o. 45. 

FUERO JTJRGO. A Spanish code of 
laws, said to be the most ancient in Europe 
Barr, on the Stat. 8 , note. 

FUGAM FECIT, Eng, law . He fled. 
This phrase, in an inquisition, signifies that 
a person fled for treason or felony* 1 he 
effect of this is to make the party forfeit his 
goods absolutely, and the profits ot his lands 
until be has been pardoned or aequitted. 

FUGITIVE. A runawav ■ one who is a* 
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liberty, and eudeavors, by going away, to 
escape. 

Fugitive slave. One who has escaped 
from the service of his master. 

‘2. The Constitution of the United States, 
art. 4, s. 2. 3, directs that “no person held 
to service or labor in one state, under the 
laws thereof, escaping into another, shall, 
in consequence of any laws or regulation 
therein, be discharged from such service or 
labor, but shall he delivered up, on claim 
of the party to whom such service or labor 
mav be due.” In practice summary minis¬ 
terial proceedings arc adopted, and not the 
ordinary course of judicial investigations, to 
ascertain whether the claim of ownership be 
established beyond all legal controversy. 
Vide, generally, 3 Story, Com. on Const. § 
1804-1806; Serg. on Const, cb. 31, p. 387 ; 
9 John. R. 62 ; 5 Serg. & Rawle, 62; 2 
Piek. R. 11; 2 Serg. & Rawle, 306 ; 3 Id. 
4 ; 1 Wash. C. C- R- 600 ; 14 Wend. R. 
507, 539 ; 18 Wend. R. 678 j 22 Amer. 
Jur. 344. 

Fugitive from justice, crim.law. One 
who, having committed a crime within one 
jurisdiction, goes into another in order to 
evade the law, and avoid its punishment. 

2. By the Constitution of the United 
States, art. 4, s. 2, it is provided, that 
<£ a person charged in any state with trea¬ 
son, felony or other crime, who shall flee 
from justice, aud be found in another state, 
shall, on demand of the executive authority 
of the same state from which he fled, be 
delivered up, to be removed to the state 
having jurisdiction of the crime.” The act 
,of thus delivering up a prisoner, is, by the 
law of nations, called extradition . (q. v.) 

3. Different opinions are entertained in 
relation to the duty of a nation, by the law 
of nations, independently of any treat}' 
stipulations, to surrender fugitives from 
justice when properly demanded. Vide 1 
Kent, Com. 36 ; 4 John. C. R. 106 ; 1 
Amer. Jurist, 297 ; 10 Serg. & Rawle, 125 ; 
3 Story, Com. Const. United States, § 1801; 
9 Wend. R. 218 ; 2 John. R. 479 ; 5 Binn. 
R. 617; 4 Johns. Ch. R. 113; 22 Am. 
Jur. 351: 24 Am. Jur. 226; 14 Pet. R. 
540 ; 2 Caines, R. 213. 

4. Before the executive of the state can 
be called upon to deliver an individual, it 
must appear, first, that a proper and formal 
requisition of another governor has been 
made; secondly, that the requisition was 
founded upon an affidavit that the crime was 
eommitted by the person charged, or such 


’ other evidence of that fact as may be suffi¬ 
cient ; thirdly, that the person against whom 
it is directed, is a fugitive from justice. 6 
Law Report, 57. 

FULL AGE. A person is said to havo 
full age at twenty-oi>c years, whether the 
person be a man or woman. See ^ge. 

Full court. When all the judges are 
present and properly organized, it is said 
there is a full court; a court in banc. 

Full defence, pleading . A denial of 
all wrong or injury. It is expressed in the 
following formula: “ And the said C D, 
(the defendant,) by E F, his attorney, comes, 
and defends the wrong or injury, (or force 
and injury,) when and where it shall be¬ 
hoove him, aud the damages and whatsoever 
else he ought to defend.” Bac. Ab. Pleas, 
&c. D; Co. Litt. 127 b; Lawes ou PI. 89 ; 
2 Chit. PI. 409 ; 2 Saund. 209 c : Gould 
on PI. c. 2, § 6. Sec Defence; Et Cetera; 
Half Defence. 

FUNCTION, office. Properly, the oc¬ 
cupation of an office ; by the performance of 
its duties, the officer is said to fill his func¬ 
tion. Dig. lib. 32, 1. 65, § 1. 

FUNCTIONARY. One who is in office 
or in some public employment. 

FUNCTUS OFFICIO. This term is 
applied to something which once had life 
and power, but which now has no virtue 
whatsoever ; as, for example, a warrant of 
attorney on which a judgment has been en¬ 
tered, is functus officio , and a second judg¬ 
ment, cannot be entered by virtue of its au¬ 
thority. When arbitrators cannot agree and 
choose an umpire, they arc said to be fundi 
officio. Watts, on Arb. 94. If a bill of 
exchange be sent to the drawee, and be 
passes it to the credit of the holder, it is 
functus officio , and cannot be further ne¬ 
gotiated. 5 Piek. 85, When an agent has 
completed the business with which he was 
entrusted, his agency is functus officio . 2 

Bouv. Inst. n. 1382. 

FUNDAMENTAL. This word is ap¬ 
plied to those laws which are the foundation 
of society. Those laws by which the exer¬ 
cise of power is restrained and regulated, 
are fundamental. The Constitution of the 
United States is the fundamental law of the 
land. See Wolff, Inst. Nat. § 984. 

FUNDED DEBT. That part of the 
national debt for which certain funds are 
appropriated towards the payment of the 
interest. 

FUNDING SYSTEM, Eng. law. The 
■ name given to a plan which provides that 
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on the creation of a public loan, funds shall 
immediately be formed, and secured by law, 
for the payment of the interest, until the 
state shall redeem the whole, and also for 
the gradual redemption of the capital itself. 
Th is gradual redemption of the capital is 
called the sinking of the debt, and the fund 
so appropriated is called the sinking fund, 

FUNDS. Cash on hands ; as, A II is in 
funds to pay my bill on him ; stocks, as, A 
B has $1000 in the funds. By public 
funds is understood, the taxes, customs, 
&c. appropriated by the government for the 
discharge of its obligations. 

FUNDUS, civil law. Any portion of 
land whatever, without considering the use 
or employ to which it is applied. 

FUNERAL EXPENSES. Money ex¬ 
pended in procuring the interment of a 
corpse. 

2. The person who orders the funeral is 
responsible personally for the expenses, and 
if the estate of the deceased should be in¬ 
solvent, lie must lose the amount. But if 
there are assets sufficient to pay these ex¬ 
penses, the executor or administrator is 
bound, upon an implied assumpsit, to pay 
them. 1 Campb. NT. P. R. 298; Holt, 
309 ; Com. on Contr. 529 ; 1 Hawke’s It. 
394; 13 Vin. Ab. 563. 

3. Frequent questions arise as to the 
amount which is to be allowed to the ex¬ 
ecutor or administrator for such expenses. 
It is exceedingly difficult to gather from the 
numerous cases which have been decided 
upon this subject, any certain rule. Courts 
of equity have taken into consideration the 
circumstances of each case, and when the 
executors have acted with common prudence 
and in obedience to the will, their expenses 
have been allowed. In a case where the 
testator directed that his remains should be 
buried at a church thirty miles distant from 
the place of his death, the sum of sixty 
pounds sterling was allowed. 3 Atk. 119. 
In another case, under peculiar circum¬ 
stances, six hundred pounds were allowed. 
Preced. in Ch. 29. In a case in Pennsyl¬ 
vania, where the intestate left a consider¬ 
able estate, and no children, the sum of 
two hundred and fifty-eight dollars and 
seventy-five cents was allowed, the greater 
part of which had been expended in erect¬ 
ing a tombstone over a vault in which the 
body was interred. 14 Serg. & Rawle, 
64. 

4. It seems doubtful whether the husband 
can call upon the separate personal estate 


of his wife, to pay her funeral expenses. € 
Madd. R. 90. 

Vide 2 Bl. Com. 508 ; Godolph. p. 2 ; 3 
Atk. 249 ; Off. Ex. 174; Bac. Ab. Execu¬ 
tors, &c., L 4 ; Vin. Ab. h. t. 

FUNGIBLE. A term used in the civil, 
French, and Scotch law, it signifies anything 
whatever,'which consists in quantity, and 
is regulated by number, weight, or measure; 
such as corn, wine, or money. Ilein. Elem, 
Pand. Lib. 12, t. 1,§ 2 ; 1 Bell’s Com. 225 
n. 2 ; Ersk. Pr. Scot. Law, B. 3, t. 1, § 7 ; 
Poth. Pret de Consomption, No. 25 ; Diet, 
de Jurisprudence, mot Fongible; Story, 
Bailm. § 284; 1 Bouv. Inst. n. 987, 1098. 

FURCA. The gallows. 3 Inst. 58. 

FURIOSUS. An insane man ; a mad¬ 
man ; a lunatic. 

2. In general, such a man can make no 
contract, because he has no capacity or will: 
Furiosus nuilum negotium genere potest, quia 
non inteltigit quod agit.- Inst. 3, 20, 8. 
Indeed, lie is considered so incapable of ex¬ 
ercising a will, that the law treats him as if 
he were absent: Furiosi null a voluntas est. 
Furiosus absentis loco est. Dig. lib. 1, tit. 
ult. 1. 40, 1. 124, § 1. Sec Insane; jYon 
compos mentis . 

FURLINGUS. A furlong, or a furrow onc- 
eighth part of a mile long. Co. Litt. 5. b. 

FURLONG. A measure of length, being 
forty poles, or one-eighth of a mile. Vide 
Measures . 

FURLOUGH. A permission given in 
the army and navy to an officer or private 
to absent himself for a limited time. 

FURNITURE. Personal chattels in 
the use of a family. By the term house¬ 
hold furniture in a will, all personal chattels 
will pass which may contribute to the use 
or convenience of the householder, or the 
ornament of the house; as, plate, linen, 
china, both useful and ornamental, and pic¬ 
tures. Amb. 610; 1 John. Ch. R. 329, 
388 ; 1 Sim. & Stu. 189 ; S. C. 3 Russ. Ch. 
Cas. 301 ; 2 Williams on Ex.. 752; 1 Rop. 
on Leg. 203-4; 3 Ves. 312, 313. 

FURTHER ASSURANCE. This phrase 
is frequently used in covenants, when a co¬ 
venantor has granted an estate, and it is 
supposed eoirie further conveyance may be 
required. He then enters into a covenant 
for further assurance, that is, to make any 
other conveyance which may be lawfully 
required. 

FURTHER HEARING, crim. law 9 prao 
tice. Hearing at another time. 

2. Prisoners are frequently committed 
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for further hearing, either when there is 
not sufficient evidence for a final commit- 
ment, or because the magistrate has not 
time, at the moment, to hear the whole of 
the evidence. The magistrate is required 
by law, and by every principle of humanity, 
to hear the prisoner as soon as possible 
after a commitment for further hearing; 
and if lie neglect to do so within a reason¬ 
able time, he becomes a trespasser. 10 
Barn. Sc Crcsw. 28; S. C. 5 Man. & Ry. 
53. Fifteen days were held an unreason¬ 
able time, unless under special circum¬ 
stances. 4 Carr. & P. 134; 4 Day, 98; 
0 S. & R. 427. 

3. In Massachusetts, magistrates may, 
by statute, adjourn the case for ten days. 
Rev. Laws, 135, s. 9. 

4. It is the practice in England to 
commit for three days, and then from three 
days to three days. 1 Chitty’s Criminal 
Law, 74. 


FUTURE DEBT. In Scotland this 
term is applied to a debt which though cre¬ 
ated is not due, but is to become so at a 
future day. 1 Bell’s Coin. 315, 5th ed. 

Future state, evidence. A state of 
existence after this life. 

2. A witness who does not believe in any 
future state of existence was formerly inad¬ 
missible as a witness. The true test of a 
witnesses’ competency, on the ground of his 
religious principles, is, whether lie believes 
in the existence of a God, who will punish 
him if he swears falsely ; and within this rule 
are comprehended those who believe future 
punishments will not be eternal. 2 Watts & 
Serg. 263. See the authorities cited under 
the article Infidel. But it scorns now to be 
settled, that when the witness believes in a 
God who will reward or punish him, even 
in this world, he is competent. Willcs, 550. 
Vide Atheist . 



GABEL. A tax, imposition, or duty. 
This word is said to have the same signifi¬ 
cation that gabelle formerly had in France. 
Cunn. Diet. h. t. But this seems to be an 
error; for gabelle signified in that country, 
previously to its revolution, a duty upon 
salt. Merl. Rep. h. t. Lord Coke says, that 
gabel or gavel , gablum , gabel turn , gabelletum , 
galbelletum , and gavillettum signify a rent, 
duty, or service, yielded or done to the 
king or any other lord. Co. Litt. 142, a. 

GAGE, contracts . Personal property 
placed by a debtor in possession of his 
creditor, as a security for his debt; a pawn, 
(q. v.* Hence mortgage is a dead pledge. 

GAGER DEL LEY. Wager of law . 
(q. v.) 

GAIN. The word is used as synonymous 
with profits, (q. v.) See Fruit . 

GAIN AGE, old Eng . law. It signifies 
the draft oxen, horses, wain, plough, and 
furniture for carrying on the work of tillage 
by the baser sort of soke men and villeins, 
and sometimes the land itself, or the profits 
raised by cultivating it. Bract, lib. 1, 
«. 9 . 


* GALLON, measures . A gallon is a liquid 
measure, containing two hundred and thirty- 
one cubic inches, or four quarts. 

GALLOWS. An erection on which to 
hang criminals condemned to death. 

GAME. Birds and beasts of a wild na¬ 
ture, obtained by fowling and hunting. Bac. 
Ab. h. t.; Animals ; Ferae naturae. 

GAMING. A contract between two or 
more persons by which they agree to play 
by certain rules at cards, dice, or other con¬ 
trivance, and that one shall be the loser, 
and the other the winner. When considered 
in itself, and without regard to the end pro¬ 
posed by the players, there is nothing in it 
contrary to natural equity, aud the contract 
will be considered as a reciprocal gift, which 
the parties make of the thing played for, 
under certain conditions. 

2. There are some games which depend 
altogether upon skill, others, upon chance, 
and some others are of a mixed nature. 
Billiards is an example of the first; lottery 
of the second; and backgammon of the 
last. 

8. In general, at common law all .games 
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are lawful, unless some fraud has* been 
practiced, or such games .are contrary to 
public policy. Each of the parties to the 
contract must, 1. Have a right to the mo¬ 
ney or thing played for. 2. He must have 
given his full and free consent, and not been 
entrapped by fraud. 3. There must be 
equality in the play. 4. The play must be 
conducted fairly. But even when all these 
rules have been observed, the courts will 
not countenance gaming by giving tqo easy 
a remedy for the recovery of money won at 
play. Bac. Ab. h. t. A. 

4. But when fraud has been practiced, 
as in all other cases, the contract is void ; 
and in some eases, w hen the party has been 

f uilty of cheating, by playing with false 
ice, cards and the like, he may be indicted 
at common law, and fined and imprisoned, 
according to the-heinousness of the offence. 
1 Russ, on Cr, 40G. 

5. Statutes have been passed in perhaps 
all the states forbidding gaining for money, 
at certain games, and prohibiting the re¬ 
covery of money lost at such games. Vide 
Bae. Ab. h. t.; .Bane’s Ab. Index, h. t. ; 
Poth. Traite du Jeu ; Merlin, Repertoire, 
mot Jeu ; Barbcyrae, Traite du Jeu, tome 
1, p. 104, note 4; 1 P. A. Browne’s Rep. 
171: 1 Overt. R. 860; 3 Pick. 446; 7 
Cow r en, 496; 1 Bibb, 614; 1 Miss. 635; 
Mart. & Yerg. 262 ; 1 Bailey, 315 ; 6 Rand. 
694; 6 Cowcn, 139; 2 Blackf. 251; 3 
Blackf. 294 ; and Stakeholder; Wagers, 
GAMING HOUSES, mm, law. Houses 
kept for the purpose of permitting persons 
to gamble for money or other valuable 
thing. They arc nuisances in the eye of 
the law 7 , being detrimental to the public, as 
they promote cheating and other corrupt 
practices. 1 Russ, on Cr. 299; Roscoe’s 
Cr. Ev. 063: IJawk. B. 1, ch. 75, s. 6; 
3 Benio’s R. 101 ; 8 Cow'cn, 139. This 
offence is punished in Pennsylvania, and 
perhaps in most of the states, by statutory 
provisions. 

GAN A NCI AL, Spanish law. A term 
which iu Spanish signifies nearly the same 
as acquets. Bienes gananciales are thus 
defined : “ Aquellos que el marido y la rnu- 
ger 6 cualquicra de los dos adquieren 6 au- 
mentan durante el niatrimonio por compra 
6 otro contrato, 6 mediante su' trabajo e 
industria, como tambien los frutos de los 
bienos proprios que cada uno elevo al nia¬ 
trimonio, et de los que subsistiendo este 
adquieran para si por cualquier titulo.” 1 
Febr. Nov. lib. 1, tit. 2, c. 8, s. 1. This 


is a species of community ; the property of 
which it is formed belongs in common to 
the two consorts, and, on the dissolution of 
the marriage, is divisible between them in 
equal shares. It is confined to their future 
acquisition durante el matrimonio , and the 
frutos or rents and profits of the other pro¬ 
perty. 1 Burge on Confl. of Laws, 418, 
419; Aso & Man. Inst. B. 1, t. 7, c. 5, § 1. 

GAOL. A prison or building designated 
by law or used by the sheriff, for the con¬ 
finement or detention of those, whose per¬ 
sons are judicially ordered to be kept in 
custody. This word, sometimes written 
jail, is said to be derived from the Spanish 
jaula y a cage, (derived from caula ,) in French 
geole, gaol. 1 Mann. & Gran. 222. note a. 
Vide 6 John. R. 22 ; 14 Yin. Ab. 9; Bac. 
Ab. h. t. ; Bane’s Ab. Index, h. t.; 4 Com. 
Big. 619 ; and the articles Gaoler ; Pmson; 
Prisoner. 

GAOL-DELIVERY, Eng. law. To in¬ 
sure the trial, w’ithin a certain time, of all 
prisoners, a patent in the nature of a letter 
is issued from the king to certain persons, 
appointing them his justices, and authoriz¬ 
ing them to deliver his goals. Cromp. 
Jurisd. 125 ; 4 Inst. 168 ; 4 Bl. Com. 269 ; 
2 Hale, P. C. 22, 32; 2 Ilawk. P. C. 14, 
28. In the United States, the judges of 
the criminal courts arc required to cause 
the accused to be tried within the times 
prescribed by the local statutes, and the 
constitutions require a sp'ccdy trial. 

GAOLER. The keeper of a gaol or 
prison, one who has the legal custody of the 
place where prisoners arc kept. 

2. It is his duty to keep the prisoners 
in safe custody* and for this purpose he may 
use all necessary force. 1 Ilalc, P. C. 601. 
But any oppression of a prisoner under a 
pretended necessity will be punished; for 
the prisoner, whether he be a debtor or a 
criminal, is entitled to the protection of the 
laws from oppression. 

GARDEN. A piece of ground appro¬ 
priated to raising plants and flowers. 

2. A garden is a parcel of a bouse and 
passes with it. Br. Fcoffm. dc terre, 53; 
2 Co. 32; Plowd. 171; Co. Litt. 5 b, 56 a, 
b. But see Moore, 24 ; Bac. Ab. Grauts, L 

GARNISH, Eng. law. Money paid by 
a prisoner to his fellow prisoners on his en¬ 
trance into prison. 

To garnish. To warn ; to garnish the 
heir, is to warn the. heir. Obsolete. 

GARNISHEE, practice. A person who 
has money or property in his possession, 
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belonging to a defendant, which money or 
property has boon attached in his hands, 
tnd ho has had notice of such attachment; 
he is so called because be has had warning 
or notice of the attachment* 

2. From the time of the notice of the 
attachment, the garnishee is bound to keep 
the property in his hands to answer the 
plaintiff’s claim, until the attachment is 
dissolved, or he is otherwise discharged. 
Vide Serg. on Att. S3 to 110 ; Com. Dig. 
Attachment, E. 

3. There arc garnishees also in the action 
of detinue. They are persons against 
whom process is awarded, at the prayer of j 
the defendant, to warn them to come in and 
interplead with the plaintiff. Bro. Abr. 
Detinue, passim. 

GARNISHMENT. A warning to any 
one for his appearance, in a cause in which , 
he is not a party, for the information of the 
court, and explaining a cause. For exam¬ 
ple, in the practice of Pennsylvania, when 
an attachment issues against a debtor, in 
order to secure to the plaintiff a claim due ' 
by a third person to such debtor, notice is 
given to such third person, which notice is 
a garnishment, and he is called the gar¬ 
nishee. 

2. In detinue, the defendant cannot 
have a sci. fac. to garnish a third person un¬ 
less he confess the possession of the chattel 
or thing demanded. Bro. Abr. Garnishment, 
1, 5. And when the garnishee conies in, he 
cannot vary or depart from the allegation 
of the defendant in his prayer of garnish¬ 
ment. The plaintiff does not declare de 
novo against the garnishee; but the gar¬ 
nishee, if he appears in due time, may have 
oyer of the original declaration to-which he 
pleads. See Bro. Abr. Garnishee and Gar¬ 
nishment, pi. 8, and this title, passim. 

GAUGER. An officer appointed to ex¬ 
amine all tuns, pipes, hogsheads, barrels, 
and tierces of wine, oil, and other liquids, 
and to give them a mark of allowance, as 
containing lawful measure. 

GAVEL. A tax, imposition or tribute ; 
the same as gabel, (q. v.) 

GAVELKIND. Given to all the kin¬ 
dred, or the hold or tenure of a .family, not 
the kind of tenure. Eng . law . A tenure 
or custom annexed or belonging to land in 
Kent, by which the lands of the father are 
equally divided among all his sons, or the 
land of the brother among all his brothers, 
if he have no issue of his own. Litt. s. 210. 
GELD, old Eng. law . It signifies a fine 


or compensation for an offence; also, rent, 
money or tribute. 

GEMOTE. An assembly. Wittena ge¬ 
mote, during the time of the Saxons in Eng¬ 
land, signified an assembly of wise men. 
The parliament. 

GENDER. That which designates the 
sexes. 

2. As a general rule, when the mascu¬ 
line is used it includes the feminine, as, man 
(q. v.)-sometimes includes women. This is 
the general rule, unless a contrary intention 
appears. But in penal statutes, which must 
be construed strictly,.when the masculine is 
used and not the feminine, the latter is not 
in general included. 3 C. & P. 225. An 
instance to the contrary, however, may be 
found in tho construction, 25 Ed. Ill, st. 5, 
c. 2, § 1, which declares it to be. high trea¬ 
son, 66 When a man doth compass or im¬ 
agine the death of our lord the king” &c. 
These words, “ our lord the king,” have 
been construed to include a queen regnant. 
2 Inst. 7, 8, 9; H. P. C. 12 ; 1 Hawk. P. C. 
c. 17; Bac. Ab. Treason, D. 

3. Pothier says that the masculine often 
i includes the feminine, but the feminine never 

includes the masculine ; that according to 
this rule if a man were to bequeath to an¬ 
other all his horses, his marcs would pass 
by the legacy; hut if lie were to give all 
his mares, the horses would not be included. 
Poth. Introd. au titre 16, des Testaments 
ct Donations Tcstamentaires, n. 170; 3 
Brev. R. 9. In the Louisiana code in the 
French language, it is provided that the 
word fils, sons, comprehends filles , daugh¬ 
ters. Art. 3522, n. 1. Vide Ayl. Pand. 57; 
4 Can & Payne, 216 ; S. C. 19 Engl. Com. 
Law R. 351; Barr, on the Stat. 216, note; 
Feme; Feme covert; Feminine; Male; Man; 
Sex; Women; Worthiest of blood. 

GENEALOGY. The summary history 
or table of a house pr family, showing how 
the persons there named are connected to¬ 
gether. 

2. It is founded on the idea of a lineage 
or family. Persons descended from the 
common father constitute a family. Under 
the idea of degrees is noted the nearness 
or remoteness of relationship, in which one 
person stands with respect to another. A 
series of several persons, descended from a 
common progenitor, is called a line . (q. v.) 
Children stand to each other in the relation 
either of full blood or half blood, according 
as they are descended from the same pa¬ 
rents, or have only one parent in common 


A 



556 


GEN 


GEN 


For illustrating descent and relationship, 
genealogical tables are constructed, the or¬ 
der of winch depends on the end in view. 
In tables, the object of which is to show all 
the individuals embraced in a family, it is 
usual to begin with the oldest progenitor, 
and to put all the persons of the male or 
female sex in descending, and then in col¬ 
lateral lines. Other tables exhibit the an¬ 
cestors of a particular person in ascending 
lines both on the father’s and mother’s side. 
In this way 4, 8, 16, 32, &c. ancestors are 
exhibited, doubling at every degree. Some 
tables are constructed in the form of a tree, 
after the model of canonical law, (arbor 
consanguinithtis ,) in which the progenitor 
is placed beneath, as if for the root or stem. 
Vide Branch; Line. 

GENEIt. A son-in-law. Dig. 50,16,156. 

GENERAL. This word has several 
meanings, namely: 1. A principal officer, 
particularly in the army. 2. Something 
opposed to special ; as, a general verdict, 
the general issue, which expressions are used 
in contradistinction to special verdict, spe¬ 
cial issue. 3. Principal, as the general 
post office. 4. Not select, as a general 
ship. (q. v.) 5. Not particular, as a gene¬ 

ral custom. 6. Not limited, as general ju¬ 
risdiction. 7. This word is sometimes an¬ 
nexed or prefixed to other words to express 
or limit the extent of their signification ; as 
Attorney General , Solicitor General , the 
General Assembly , &c. 

General Assembly. This name is 
given in some of the states to the senate 
and house of representatives, which compose 
the legislative body. 

General Imparlance, pleading. One 
granted upon a prayer, in which the defend¬ 
ant reserves to himself no exceptions, and is 
always from one term to another. Gould 
on PI. c. 2, § 17. 

2. After such imparlance, the defendant 
cannot plead to the jurisdiction nor in abate¬ 
ment, but only to the action or merits. See 
Imparlance. 

General issue, pleading. A plea which 
traverses or denies at once the whole in¬ 
dictment or declaration, without offering 
any special matter, to evade it. It is called 
the general issue, because, by importing an 
absolute and general denial of what is 
alleged in the indictment or declaration, it 
amounts at once to an issue. 2 Bl. Com. 
305. 

2. The general issue in criminal cases, 
is, not guilty . In civil cases, the general 


issues are almost as various as the forms of 
action ; in assumpsit, the general issue is 
non-assumpsit; in debt, nil debcf; in de¬ 
tinue, non detinet; in trespass, non ail. or 
not guilty; in replevin, non cepit , <fce. 

3. Any matter going to show that a deed 
or contract, or other instrument is void, may 
be given in evidence under the general is¬ 
sue ; 10 Mass. 207, 274; 14 Pick. 303, 
305 ; such as usury. 2 Mass. 540 ; 12 Mass. 
26 ; 15 Mass. 48, 54. See 4 N. Ilamp. R. 
40; 2 Wend. 246; 6 Mass. 460 ; 10 Mass. 
281. But a right to give evidence under 
the general issue, any matter which would 
avail under a special pica, does not extend 
to matters in abatement. 9 Mass. 366 ; 14 
Mass. 273; Gould on PI. c. 4, pt. 1, § 9, 
et seq.; Special Issue. 

General land office. One of the 
departments of government of the United 
States. 

2. It was established by the Act of 
April 25,1812, 2 Story’s Laws U. S. 1238 ; 
another act was passed March 24, 1824, 3 
Story, 1938, which authorized the employ¬ 
ment of additional officers. And it was 
reorganized by the following act, entitled 
“ An act to reorganize the General Land 
Office,” approved July 4, 1836. 

3. —§ 1. Be it enacted , <$*c. That from 
and after the passage of this act, the execu¬ 
tive duties now prescribed, or which may 
hereafter be prescribed by law, appertaining 
to the surveying and sale of the public 
lands of the United States, or in anywise 
respecting such public lands, and, also, such 
as relate to private claims of land, and the 
issuing of patents for all grants of land un¬ 
der the authority of the government of the 
United States, shall be subject to the super¬ 
vision and control of the commissioner of 
the general land office, under the direction 
of the president of the United States. 

4. — 1 § 2. That there shall be appointed in 
said office, by the president, by and with the 
advice and consent of the senate, two sub¬ 
ordinate officers, one of whom shall be called 
principal clerk of the public lands, and the 
other principal clerk on private land claims, 
who shall perform such duties as may he 
assigned to them by the commissioners of 
the general land office; and in case of va¬ 
cancy in the office of the commissioner of 
the general land office, or of the absence or 
sickness of the commissioner, the duties of 
said office shall devolve upon and be per¬ 
formed, ad interim, by the principal clerk 
of the public lands. 
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5.—^ 3. That there shall be appointed 
bv the president, by and with the advice and 
eousent of the senate, an officer to be styled 
the principal clerk of the surveys, whose 
duty it shall be to direct and superintend 
the making of surveys, the returns thereof, 
aud all matters relating thereto, which are 
done through the officers of the surveyor 
general : and he shall perform such other 
duties as may be assigned to him by the 
commissioner of the general land office. 

G.—^ 4. That there shall be appointed 
by the president, by aud with the consent 
of the senate, a recorder of the general land 
office, whose duty it shall be, in pursuance 
of instructions from the commissioner, to 
certify and affix the seal of the general land 
office to all patents for public lands, and he 
shall attend to the correct engrossiug and 
recording and transmission of such patents. 
He shall prepare alphabetical indexes of the 
names of patentees, and of persons entitled 
to patents; and he shall prepare such 
copies and exemplifications of matters on 
file, or recorded in the general land office, 
as the commissioner may from time to time 
direct. 

7, —§ 5. That there shall be appointed 
by the president, by and with the advice 
and consent of the senate, an officer to be 
called the solicitor of the general land office, 
with an annual salary of two thousand dol¬ 
lars, whose duty it shall be to examine and 
present a report to the commissioner, of the j 
state of facts in all cases referred by the , 
commissioner to his attention which shall i 
involve questions of law, or where the facts j 
are in controversy between the agents of 
government and individuals, or there are 
conflicting claims of parties before the de¬ 
partment, with his opinion thereon; and, 
also, to advise the commissioner, when re¬ 
quired thereto, on all questions growing out 
of the management of the public lands, or 
the title thereto, private land claims, Vir¬ 
ginia military scrip, bounty lands, and pre¬ 
emption claims ; and to render sueh further 
professional services in the business of the 
department as may be required, and shall 
be connected with the discharge of the du¬ 
ties thereof. 

8. —§ 6. That it shall be lawful for the 
president of the United States, by and with 
the advice and consent of the senate, to ap¬ 
point a secretary, with a salary of fifteen 
hundred dollars per annum, whose duty it 
shall be, under the direction of the presi¬ 
dent, to sign in his name, and for him, all 


patents for land sold or granted under the 
authority of the United States. 

9. —§ 7. That it shall be the duty of the 
commissioner, to cause to be prepared, and 
to certify, under the seal of the general land 
office, such copies of records, books, and 
papers on file in his office, as may be applied 
for, to be used in evidence in courts of jus¬ 
tice. 

10. —§ 8. That whenever the office of 
recorder shall become vacant, or in case of 
the sickness or absence of the recorder, the 
duties of his office shall be performed, ad 
interim, by the principal clerk on private 
land claims. 

11. —§ 9. That the receivers of the land 
offices shall make to the secretary of the 
treasury monthly returns of the moneys re¬ 
ceived in their several offices, and pay over 
such money pursuant to his instructions. 
And they shall also make to the commis¬ 
sioner of the general land office, like 
monthly returns, and transmit to him quar¬ 
terly accounts current of the debits and 
credits of their several offices with the 
United States. 

12. —§ 10. That the commissioner of the 
general land office shall be entitled to re¬ 
ceive an animal salary of three thousand 
dollars ; the recorder of the general land 
office an annual salary of fifteen hundred 
dollars ; the principal clerk of the surveys, 
an annual salary of eighteen hundred dol¬ 
lars ; and each of the said principal clerks 
an annual salary of eighteen hundred dol¬ 
lars—from and after the date of their re¬ 
spective commissions; and that the said 
commissioner be authorized to employ, for 
the service of the general land office, one 
clerk, whose annual salary shall not exceed 
fifteen hundred dollars ; four clerks, whose 
annual salary shall not exceed fourteen 
hundred dollars each ; sixteen clerks, whose 
annual salary shall not exceed thirteen hun¬ 
dred dollars each; twenty clerks, whose 
annual salary shall not exceed twelve hun¬ 
dred dollars each ; five clerks, whose annual 
salary shall not exceed eleven hundred dol¬ 
lars each ; thirty-five clerks, whose annual 
salary shall not exceed one thousand dollars 
each ; one principal draughtsman, whose 
annual salary shall not exceed fifteen hun¬ 
dred dollars; one assistant draughtsman, 
whose annual salary shall not exceed tiaelve 
hundred dollars; two messengers, whose 
annual salary shall not exceed seven hun¬ 
dred dollars each; three assistant messen¬ 
gers, whose annual salary shall not exceed 
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three hundred and fifty dollars each; and 
two packers, to make up packages of patents, 
blank forms, and other things necessary to 
he transmitted to the district land offices, 
at a salary of four hundred and fifty dollars 
each. 

13. —§ 11. That such provisions of the 
Act of the 25th of April, in the year one 
thousand eight hundred and twelve, entitled 
Au act for the establishment of a general 
land office in the department of the trea¬ 
sury, and of all acts amendatory thereof, 
as are inconsistent with the provisions of 
this act, be, and the 6ame are hereby re¬ 
pealed. 

14. —§ 12. That from the first day of 
the month of October, until the first day 
of the month of April, in each and every 
year, the general land office and all the 
bureaus and offices therein, as well as those 
in the departments of the treasury, war, 
navy, state, and general post-office, shall be 
open for the transaction of the public busi¬ 
ness at least eight hours in each and every 
day, except Sundays and the twenty-fifth 
day of December; and from the first day 
of April until the first day of October, in 
each year, all the aforesaid offices and 
bureaus shall be kept open for the transac¬ 
tion of the public business at least ten 
hours, in each and every day, except Sun¬ 
days and the fourth day of July. 

15. —§ 13. That if any person shall 
apply to any register of any land office to 
enter any land whatever, and the said 
register shall knowingly and falsely inform 
the person so applying that the same has 
already been entered, and refuse to permit 
the person so applying to enter the same, 
such register shall be liable therefor, to {he 
person so applying, for five dollars for each 
acre of land which the person so applying 
offered to enter, to be recovered by action 
of debt, in any court of record having 
jurisdiction of the amount. 

1G.—§ 14. That all and every of the 
officers whose salaries are hereinbefore pro¬ 
vided for, are hereby prohibited from di¬ 
rectly or indirectly purchasing, or in any 
way becoming interested in the purchase of, 
any of the public land; and in case of a 
violation of this section by such officer, and 
on proof thereof being made to the presi¬ 
dent of the United States, such officer, so 
offending, shall be, forthwith, removed from 
office. 

General ship. One which is employed 
by the master or owners, on a particular 


voyage, and is hired by a number of persons, 
unconnected with each other, to convey their 
respective goods to the place of destination. 

2. This contract, although usually made 
with the master, and not with the owners, 
is considered in law to be made with them 
also, and that both he and they arc sepa¬ 
rately bound to the performance of it. 
Abbott on Ship. 112, 215, 21G. 

General special imparlance, plead¬ 
ing, One in which the defendant reserves 
to himself “ all advantages and exceptions 
whatsoever.” 2 Chit. PI. 408. 

2. This kind of imparlance allows the 
defendant not only to plead in abatement 
and to the aetion, but also to the jurisdic¬ 
tion of the court. Gould on PI. c. 2, § 19. 
See Imparlance, 

General traverse, pleading. One 
preceded by a general inducement, and de¬ 
nying, in general terms, all that is last 
before alleged on the opposite side, instead 
of pursuing the words of the allegations, 
which it denies. Gould on PI. vii. 5, G. 

2. Of thivS sort of traverse, the replica¬ 
tion de injur iA sad propria, absque iali 
causa , in answer to a justification, is a 
familiar example. Bac. Ab. Pleas, H 1 ; 
Steph. PI. 171; Gould, PL c. 7, § 5; 
Archb. Civ. PL 194. Vide Traverse; Special 
Traverse, 

GENS. A word used by the Homans to 
represent race' and nation. 1 Tlio. Co. 
Litt. 259, n. 13. In the French law, it is 
used to signify people or nations, as Droit 
des Gens, the law of nations. 

GENTLEMAN. In the English law, 
according to*Sir Edward Coke, is one who 
bears a coat of armor. 2 Inst. G67. In the 
United States, this word* is unknown to the 
law^ but in many places it is applied, by 
courtesy, to all men. See Poth. Proc. 
Crim. sect. 1, App. § 3. 

GENTLEWOMAN. This word is un¬ 
known to the law in the United States, and 
is but little used. In England it was, 
formerly, a good addition of the state or 
degree of a woman. 2 Inst. 667. 

GENUS. It denotes the number of 
beings, or objects, which agree in certain 
general properties, common to them all, so 
that genus is, in fact, only an abstract 
idea, 'expressed by some general Dame ot 
term; or rather a name or term, to signify 
what is called an abstract idea. T bus, 
goods is the generic name, and includes, 
generally, all personal property; but this 
word may be restrained, particularly in be - 
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quests to such goods as are of the same 
kind as those previously enumerated. Vide 
3 Yes 311 : 11 Yes. 657; 1 Eq.Cas. Ab. 
201, pi. 14 ; 2 Yes. sen. 278, 280; Dig. 
50, 17, 80 ; Id. 12, 1, 2, 3. 

GEORGIA. The name of one of the 
original states of the United States of 
America. George the Second granted a 
charter to Lord Percival, and twenty others, 
for the government of the province of Georgia. 
It was iroverncd under this charter till the 
year 1751, when it was surrendered to the 
crown. From that period to the time of 
the American revolution, the' colony was 
governed as other royal provinces. 

2. The constitution of the state, as 
revised, amended, and compiled by the con¬ 
vention of the state, was adopted at Louis¬ 
ville, on the 30th day of May, 179S. It 
directs, art. 1, s. 1, that the legislative, 
executive, and judiciary departments of 
government shall be distinct, and each 
department shall be confided to a separate 
body of magistracy. 

3. —1. The legislative power is vested in 
two separate and distinct branches, to wit, a 
senate and house of representatives. styled 
“ the General Assembly.” 1st. The senate 
is elected annually, and is composed of one 
member from each county, chosen by the 
electors thereof. The senate elect, by bal¬ 
lot, a president out of their own body. 
2d. The house of representatives is com¬ 
posed of members from all the counties, 
according to their respective numbers of 
free white persons, and including three- 
fifths of all the people of color. The enu¬ 
meration is made once in seven years, and 
any county containing three thousand per¬ 
sons, according to the foregoing plan of 
enumeration, is entitled to two members ; 
seven thousand to three members; and 
twelve thousand to four members ; but each 
county shall have at least one, and not more 
than four members. The representatives 
are chosen annually. The house of repre¬ 
sentatives choose their speaker and other 
officers. 

4. —2. The executive power is vested in 
ft governor, elected by the general assem¬ 
bly, who holds his office for the term of two 
years. In case of vacancy in his office, the 
president of the senate acts as governor, 
until the disability is removed, or until the 
next meeting of the general assembly. 

5. —3. The judicial powers of the state 
are, by the 3d article of the constitution, 
distributed as follows: 


§ 1. The judicial powers of this state 
shall be vested in a superior court, and in 
such inferior jurisdictions as the legislature 
shall, from time to time, ordain and estab¬ 
lish. The judges of the superior courts 
shall be elected for the term of three years, 
removable by the governor, on the address 
of two-thirds of both houses for that pur¬ 
pose, or by impeachment and conviction 
thereon. The superior court shall have 
exclusive and final jurisdiction in all crimi¬ 
nal cases which shall he tried in the county 
wherein the crime was committed; and in 
all cases respecting titles to land, which 
shall be tried in the county where the land 
lies ; and shall have power to correct errors 
in inferior judicatories by writs of certiorari , 
as well as errors in the superior courts, and 
to order new trials on proper and legal 
grounds : Provided, That such new trials 
shall be determined, and such errors cor¬ 
rected, in the superior court of the county 
in which such action originated. And the 
said court shall also have appellative juris¬ 
diction in such other cases as the legislature 
may by law direct, which shall in no case 
tend to remove the cause from the county 
in which the action originated; and the 
judges, thereof, in all cases of application 
for new trials, or correction of error, shall 
enter their opinions on the minutes of the 
court. The inferior courts shall have cog¬ 
nizance of all civil cases, which shall be 
tried in the county wherein the defendant 
resides, except in cases of joint obligors, 
residing in different counties, which may be 
commenced in either county ; and a copy 
of the petition and process served on the 
party or parties residing out of the county 
in which the suit may be commenced, shall 
be deemed sufficient service, under such 
rules and regulations as the legislature may 
direct; but the legislature may, by law, to 
which two-thirds of each branch shall con¬ 
cur, give concurrent jurisdiction to the 
superior courts. The superior and inferior 
courts shall sit in each county twice in 
every year, at such stated times as tho 
legislature shall appoint. 

6. —§ 2. The judges shall have salaries 
adequate to their services, established by 
law, which shall not be increased or dimin¬ 
ished during their continuance in office; 
but shall not receive any other perquisites 
or emoluments whatever, from parties or 
others, on account of any duty required of 
them. 

7. —§ 3. There shall he a state’s attor- 
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ney and solicitors appointed by the legisla¬ 
ture, and commissioned by the governor, 
who shall hold their offices for the term of 
three years, unless removed by sentence on 
impeachment, or by the governor, on the 
address of each branch of the general as¬ 
sembly. They shall have salaries adequate 
to their services, established by law, which 
shall not be increased or diminished during 
their continuance in office. 

8. —§ 4. Justices of the inferior courts 
shall be appointed by the general assembly, 
and be commissioned by the governor, and 
shall hold their commissions during good 
behaviour, or as long as they respectively 
reside in the county for which they shall be 
appointed, unless removed by sentence on 
impeachment, or by the governor, on the 
address of two-thirds of each branch of the 
general assembly. They may be compensa¬ 
ted for their services in such manner as the 
legislature may by law direct. 

9. —§ 5. The justices of the peace shall 
be nominated by the 'inferior courts of the 
several counties, and commissioned by the 
governor; and there shall be two justices 
of the peace in each captain’s district, either 
or both of whom shall have power to try all 
cases of a civil nature within their district, 
where the debt or litigated demand docs 
not exceed thirty dollars, in such manner 
as the legislature may by law direct. They 
shall hold their appointments during good 
behaviour, or until they shall be removed 
by conviction, on indictment in the superior 
court, for mal-practice in office, or for any 
felonious or infamous crime, or by the go¬ 
vernor, on the address of two-thirds of each 
branch of the legislature. 

10. —§ 6. The powers of a court of ordi¬ 
nary or register of probates, shall be in¬ 
vested in the inferior courts of each county; 
from whose decision there may be an appeal 
to the superior court, under such restrictions 
and regulations as the general assembly 
may by law direct; but the inferior court 
shall have power to vest the care of the re¬ 
cords, and other proceedings therein, in the 
clerk, or such other person as they may 
appoint; and any one or more justices of 
the said court, with such clerk or other 
person, may issue citations and grant tem¬ 
porary letters in time of vacation, to hold 
until the next meeting of the said, court; 
and such clerk or other person may grant 
marriage licenses. 

11. —§ 7. The judges of the superior 
courts, or any one of them, shall have 


power to issue writs of mandamus, prohibi 
tion, scire facias, and all other writs which 
may be necessary for carrying their powers 
fully into effect. 

GERMAN, relations , germanvs. Whole 
or entire, as respects genealogy or descent; 
thus, “ brother-german,” denotes one who 
is brother both by the father and mother’s 
side ; “ cousins-german,” those in the first 
and nearest degree, i. e . children of brothers 
or sisters. Tech. Diet.; 4 M. & C. 56. 

GERONTOCOMI, civil law . Officers 
appointed to manage hospitals for poor old 
persons. Clef des Lois Rom. mot Adminis- 
trateurs. 

GESTATION, med. jur. The time dur¬ 
ing which a female, who has conceived, 
carries the embryo or foetus in her uterus. 
By the common consent of mankind, the 
term of gestation is considered to be ten 
lunar months, or forty weeks, equal to nine 
calendar months and a week. This period 
has been adopted, because general observa¬ 
tion, when it could be correctly made, has 
proved its correctness. Cyclop, of Pract. 
Med. vol. 4, p. 87, art. Succession of inhe¬ 
ritance, But this may vary one, two, or 
three weeks. Co. Litt. 123 b, Harg. & 
Butler’s, note 190*; Ryan’s Med. Jurisp. 
121; Coop. Med. Jur. 18; Civ. Code of 
Louis, art. 203-211; 1 Beck’s Med. Jur. 
478. See Pregnancy. 

GIFT, conveyancing . A voluntary con¬ 
veyance ; that is, a conveyance not founded 
on the consideration of money or blood. 
The word denotes rather the motive of the 
conveyance; so that a feoffment or grant 
may be called a gift when gratuitous, A 
gift is of the same nature as a settlement; 
neither denotes a form of assurance, but the 
nature of the transaction. "VVatk. Prin. 199, 
by Preston. The operative words of this 
conveyance are do or dedi . The maker of 
this instrument is called the donor, and he 
to whom it is made, the donee. 2 Bl. Cora. 
316; Litt. 59; Touchs. ch. 11. 

Gift, contracts. The act by which the 
owner of a thing, voluntarily transfers the 
title and possession of the same, from him¬ 
self to another person who accepts it, with¬ 
out any consideration. It differs from a 
grant, sale, or barter in this, that in each 
of these cases there must be a considera¬ 
tion^ and a gift, as the definition states, 
must be without consideration. 

2. The manner of making the gift may 
be iu writing, or verbally, and, as far as 
personal chattels are concerned, they are 
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equally binding. Perk. § 57 ; 2 BL Com. 
441. But real estate must be transferred 
by deed. 

3. There must be a transfer made with 
an intention of passing the title, and deliver¬ 
ing the possession of the thing given, and it 
must be accepted by the donee. 1 Madd. 
Ch. R. 170, Am. ed. p. 104; ?cd vide 2 
Barn, k Aid. 551 ; Noy’s Rep. 67. 

4. The transfer must be without consi¬ 
deration, for if there be the least considera¬ 
tion, it will change the contract into a sale 
or barter, if possession be delivered ; or if 
not, into an executory contract. 2 BL Com. 
440. 

5. Gifts are divided into gifts inter vivos , 
and gifts causa mortis; and also into simple 
or proper gifts ; that is, such as are to take 
immediate effect, without any condition; 
and qualified or improper gifts, or such as 
derive their force upon the happening of 
some condition or contingency; as, for ex¬ 
ample, a donatio causa mortis . Vide Do- 
ruitio causa mortis; Gifts inter vivos; and 
Vin. Ab. h. t.; Com. Dig. Biens, D 2, and 
Grant; Bac. Ab. Grant; 14 Vin. Ab. 19;- 
3 M. & S. 7; 5 Taunt. 212; 1 Miles, 11. 
109. 

Gift inter vivos. A gift made from 
one or more persons, without any prospect 
of immediate death, to one or more others. 

2. These gifts are so called to distinguish 
them from gifts causa mortis, (vide Donatio 
causa mortis ,) from which they differ essen¬ 
tially. 1. A gift inter vivos, when com¬ 
pleted by delivery, passes the title to the 
thing so that it cannot be recovered back 
by the giver ; the gift causa mortis is always 
given upon the implied condition that the 
giver may, at any time during his life, re¬ 
voke it. 7 Taunt. 231 ; 3 Binn. 366. 2. 
A gift inter vivos may be made by the giver 
at any time ; the donatio causa mortis must 
be made by the donor while in peril of death. 
In both cases there must be a delivery. 2 
Kent’s Com. 354 ; 1 Beav. R. 605 ; 1 Miles, 
R. 109. 

GIFTOMAN, Swedish law . He who 
has a right to dispose of a woman in mar¬ 
riage. 

2. This right is vested in the father, if 
living; if dead, in the mother. They may 
nominate a person in their place: but for 
want of such nomination, the brothers ger¬ 
man ; and for want of them, the consanguine 
brothers; and in default of the latter, ute¬ 
rine brothers have the right, but they are 
l*ound to consult the paternal or maternal 
Vol. I.—Mm 


grandfather. Swed. Code, tit. of Marriage, 
c. 1. 

GILL. A measure of capacity, equal to 
one-fourth of a pint. Vide Measure. 

GI11ANTEM, mer . law. An Italian 
word, which signifies the drawer. It is 
derived from girare , to draw, in the same 
manner as the English verb to murder, is 
transformed into murdrare in our old indict¬ 
ments. Hall, Mar. Loans, 183, n. 

GIRTH. A girth or yard is a measure 
of length. The word is of Saxon origin, 
taken from the circumference of the human 
body. Girth is contracted from girdeth , 
and signifies as much as girdle. See Ell. 

GIST, pleading . Gist of the action is 
the essential ground or object of it, in point 
of law, and without which there is no cause 
of action. Gould on PI. c. 4, § 12. But 
it is observable that the substance or gist 
of the action is not always the principal 
cause of the plaintiff’s complaint in point 
of fact, nor that on which he recovers all or 
the greatest part of his damages. 

2. It frequently happens that upon that 
part of his declaration which contains the 
substance or gist of the action, he only re¬ 
covers nominal damages, and he gets his 
principal satisfaction on account of matter 
altogether collateral thereto. A familiar in¬ 
stance of this is the case where a father sues 
the defendant for a trespass for the seduction 
of his daughter. The gist of the action is the 
trespass, and the loss of his daughter’s ser¬ 
vices, but the collateral cause is the injury 
done to his feelings, for which the principal 
damages are given. In stating the substance 
or gist of the action, every thing must be 
averred which is necessary to be proved at 
the trial. Vide 1 Vin. Ab. 598; 2 Phil. 
Ev. 1, note. See Bac. Abr. Pleas, B; 
Doct. PI. 85. See Damages , special , in 
pleading; 1 Vin. Ab. 598; 2 Phil. Ev. 
1, n. 

GIVER, contracts. He who makes a 
gift. (q. v.) By his gift, the giver always 
impliedly agrees with the donee that he will 
not revoke the gift. 

GIVING IN PAYMENT. This term 
is used in Louisiana ; it signifies that a 
debtor, instead of paying a debt he owes 
in money, satisfies his creditor by giving in 
payment a movable or immovable. Vide 
Dation en paiement . 

Givinq time, contracts. Any agreement 
by which a creditor gives his debtor a delay 
or time in paying his debt, beyond that con¬ 
tained in the original agreement. Whon 
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other persons are responsible to him, either 
as drawer, endorser, or surety, if such time 
be given without the consent of the latter, 
it discharges them from responsibility to 
him. 1 Gall. Rep. 32; 7 John. R. 332; 
10 John. Rep. 180; Id. 587 ; Kirby, R. 
307 ; 3 Binn. R. 523 ; 2 John. Ch. R. 554 ; 
3 Dcsaus. Ch. Rep. 604 ; 2 Desaus. Ch. R. 
230, 380 ; 2 Yes. jr. 504 ; 6 Yes. jr. 805 ; 
3 Atk. 91; 2 Bos. & Pull. 62; 4 M. & S. 
232 ; Bac. Ab. Obligations, D; 6 Dow. P. 
C. 238 ; 3 Mcriv. R. 272; 5 Barn. & A. 
187. Yide 1 Leigh’s N. P. 31 ; 1 B. & 
P. 652 ; 2 B. & P. 61; 3 B. & P. 363 ; 8 
East, li. 570 ; 3 Price, R. 521; 2 Campb. 

R. 178 , 12 East, R. 38; 5 Taunt. R. 319; 

S. C. 1 E. C. L. R. 119; Rose. Civ. Ev. 
171; 8 Watts, R. 448 ; 4 Penn. St. R. 
73 ; 10 Paige, 76; and the article Forbear¬ 
ance . 

2. But mere delay in suing, without 
fraud or any agreement with the principal, 
is not such giving time as will discharge 
the surety. 1 Gallis. 32 ; 2 Pick. 581; 
3 Blackf. 03 ; 7 John. 332. Sec Surety . 

GLADIUS. In our old Latin authors, 
and in the Norman laws, this word was 
used to signify supreme jurisdiction, jus 
gladii . 

GLEANING. The act of gathering such 
grain in a field where it grew, as may have 
been left by the reapers after the sheaves 
were gathered. 

2. There is a custom in England, it is 
said, by which the poor are allowed to enter 
and glean upon another’s land after harvest 
without being guilty of a trespass. 3 Bl. 
Com. 212. But it has been decided that 
the community are not entitled to claim 
this privilege as a right. 1 Hen. Bl. 51. 
In the United States, it is believed, no such 
right exists. This right seems to have ex¬ 
isted in some parts of France. Mcrl. Rep. 
mot Glanagc. As to whether gleaning would 
or would not amount to larceny, vide Woodf. 
Landl. & Ten. 242; 2 Russ, on Cr. 99. 
The Jewish law may be found in the 19th 
chapter of Leviticus, verses 9 and 10. See 
Ruth, ii. 2, 3 ; Isaiah, xvii. 6. 

GLEBE, eccl. law . The land which be¬ 
longs to a church. It is the dowry of the 
church. Gleba est terra qua consistit dos 
ecclesisc. Lind. 254; 9 Cranch, Rep. 329. 
In the civil law it signified the soil of an 
inheritance; there were serfs of the glebe, 
called glebe? addidL Code, 11, 47, 7 et 
21; Nov. 54, c. 1. 

GLOSS. Interpretation, comment, ex¬ 


planation, or remark, intended to illustrate 
the text of an author. 

GLOSSATOR. A commentator or anno¬ 
tator of the Roman law. One of the authors 
of the Gloss. 

GLOUCESTER, STATUTE OF. An 
English statute, passed 6 Edw. I., a. d., 
1278; so called, because it was passed at 
Gloucester. There were other statutes 
made at Gloucester, which do not bear this 
name. Sec stat. 2 Rich. II. 

GO WITHOUT DAY. These words 
have a technical sense. When a party is 
dismissed the court, he is said to go without 
day ; that is, there is no day appointed for 
him to appear again. 

GOD. From the Saxon god , good. The 
source of all good ; the supreme being. 

1. Every man is presumed to believe in 
God, and he who opposes a witness on the 
ground of his unbelief is bound to prove it. 
3 Bouv. Inst. n. 3180. 

2. Blasphemy against the Almighty, by 
denying his being or providence, was an 
offence punishable at common law by fine 
and imprisonment, or other infamous corpo¬ 
ral punishment. 4 Bl. Com. 60; 1 East, 
P. C. 3; 1 Russ, on Crimes, 217. This 
offence has been enlarged in Pennsylvania, 
and perhaps most of the states, by statutory 
provision. Yide Christianity; Blasphemy; 
11 Serg. & Rawle, 394. 

3. By article 1, of amendments to the 
Constitution of the United States, it is pro¬ 
vided that iC Congress shall make no laws 
respecting an establishment of religion, or 
prohibiting the free exercise thereof.” In 
the United States, therefore, every one is 
allowed to worship God according to the 
dictates of bis own conscience. 

God and my country. When a pri¬ 
soner is arraigned, lie is asked, How will 
you be tried ? he answers, By God and my 
country. This practice arose when the pri¬ 
soner had the right to choose the mode of 
trial, namely, by ordeal or by jury, and 
then he elected by God or by his country , 
that is, by jury. It is probable that origi¬ 
nally it was By God or my counti'y; for the 
question asked supposes an option in the 
prisoner, and the answer is meant to assert 
his innocence by declining neither sort of 
trial. 1 Chit. Cr. Law, 416 ; Barr, on tho 
Stat. 73, note. 

God bote, eccL law . An ecclesiastical 
or church fine imposed upon an offender 
for crimes and offences committed against 
God. 
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GOING WITNESS. One who is going 
out of the jurisdiction of the court, although 
imly into a state or country under the gene¬ 
ral sovereignty ; as, for example, if he is 
goinir from one to another of the United 
States: or, in Great Britain, from England 
to Scotland, - Dick. 454. 

GOLD. A metal used in making money, 
or coin. It is pure when the metal is un¬ 
mixed with any other. Standard gold, is 
gold mixed with some other metal, called 
alloy. Vide Money. 

GOOD BEHAVIOUR. Conduct au¬ 
thorized by law. Surety of good behaviour 
mav be demanded from any person who is 
justly suspected, upon sufficient grounds, 
of intending to commit a crime or misde¬ 
meanor. Surety for good behaviour is 
somewhat similar to surety of the peace, 
hut the recognizance is more easily for¬ 
feited, and it ought to be demanded with 
greater caution. I Binn. 98, n.; 2 Yeates, 
437 : 14 Vin. Ab. 21 : Dane’s Ab. Index, 
h. t. As to what is a breach of good be¬ 
haviour, see 2 Mart. N. S. 683: Hawk. b. 
1, c. 61. s. 6 : 1 Chit. Pr. 676. Vide Surety 
of the peace . 

Good and lawful men, probi et 
legates homines. The law requires that 
those who serve on juries shall be good and 
lawful men ; by which is understood those 
qualified to serve on juries; that is, that 
they be of full age, citizens, not infamous 
nor non compos mentis , and they must be 
resident in the county where the venue is 
laid. Bae. Ab. Juries, A : Cro. Eliz. 654 ; 
3 Inst. 30; 2 Rollc’s R. 82 ; Cam. & 
J^orw. 38. 

Good consideration, contracts. A good 
consideration is one which flows from kin¬ 
dred or natural love and affection alone, 
and is not of a pecuniary nature. Vin. Ab. 
Consideration, B: 1 Bouv. Inst. n. 613. 
Vide Consideration . 

Good will. By this term is meant 
the benefit which arises from the establish¬ 
ment of particular trades or occupations. 
Mr. Justice Story describes a good will to 
be the advantage or benefit which is ac¬ 
quired by an establishment, beyond the 
mere value of the capital, stocks, funds, or 
property employed therein, in consequence 
of the general public patronage and encou¬ 
ragement, which it receives from constant 
or habitual customers, on account of its lo¬ 
cal position, or common celebrity, or repu¬ 
tation for skill or affluence, or punctuality, 
or from other accidental circumstances or 


necessities, or even from ancient partiali¬ 
ties, or prejudices. Story, Partn. § 99; 
see 17 Vcs. 336; 1 Iloffin. R. 68 3 16 Am. 
Jur. 87. 

2. As between partners, it has been held 
that the good-will of a partnership trade 
survives; 5 Vos. 539 3 but this appears to 
be doubtful 3 15 Ves. 227 3 and a distinc¬ 
tion, in this respect, lias been suggested 
between commercial and professional part¬ 
nerships j the advantages of established 
connexions in the latter being held to sur¬ 
vive, unless the benefit is excluded by posi¬ 
tive stipulation. 3 Madd. 79. As to the 
sale of the good-will of a trade or business, 
see 3 Meriv. 452: 1 Jac. & Walk. 589 3 2 
Swanst. 332; 1 Vcs. & Beamcs, 505 3 17 
Ves. 34C 3 2 Madd. 220 ; Gow on Partn. 
428 ; Collyer on Partn. 172, note j 2 B. & 
Adolph. 341 3 4 Id. 592, 596 3 1 Rose, 123 3 

5 lluss. 29 3 2 Watts, 111 3 1 Chit. Pr. 
858 3 1 Sim. & Stu. 74; 2 Russ. R. 170; 
1 Jac. & W. 380 ; 1 Russ. R. 376 3 1 P. 

6 W. 184 ; 2 Mad. R. 198; l T. R. 118. 
Vide 5 Bos. & Pull. 67 ; 1 Bro. C. C. 160, 
as to the effect of a bankrupt’s assignment 
on a good-will ; and 16 Amcr. Jur. 87. 

GOODS, property . For some purposes 
this term includes money, valuable securi¬ 
ties, and other mere personal effects. The 
term goods and chattels , includes not only 
personal property in possession, but also 
clioses in action. 12 Co. 1 ; 1 Atk. 182. 
The term chattels is more comprehensive 
than that of goods , and will include all ani¬ 
mate as well as inanimate property, and also 
a chattel real , as a lease for years of house 
or land. Co. Lift. 118 3 1 Russ. Rep. 376. 
The word goods simply and without qualifi¬ 
cation, will pass the whole personal estato 
when used in a will, including even stocks 
iti the funds. But in general it will be 
limited by the context of the will. Vide 2 
Supp. to Ves. jr. 289 3 1 Chit. Pr. 89, 90 ; 
1 Ves. jr. 63 ; Hamm, on Parties, 182 3 3 
Ves. 212; 1 Yeates, 101; 2 I)all. 142 3 
Ayl. Pand. 296: Wesk. Ins. 260 3 1 Rop. 
on Leg. 189; 1 Bro. C. C. 128; Sugd. 
Vend. 493, 497 3 and the articles Biens ; 
Chattels: Furniture . 

2. Goods arc said to be of different kinds, 
as adventitious , such as are given or arise 
otherwise than by succession 3 dotal goods , 
or those which accrue from a dowry, or 
marriage portion 3 vacant goods , those which 
are abandoned or left at large. 

Goods sold and delivered. This 
phrase is frequently used in actions of as- 
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sumpsit, and the sale and delivery of goods 
are the foundation of the action. When a 
plaintiff declares for goods sold and deliv¬ 
ered, he is required to prove, first, the con¬ 
tract of sale ; secondly, the delivery of the 
goods, or such disposition of them aa will 
be equivalent to it; and, thirdly, their 
value. 11 Sliepl- 505. These will be 
separately considered. 

2 . —1. The contract of sale may be 
express, as where the purchaser actually 
bought the goods on credit, and promised 
to pay for them at a future time ; or im¬ 
plied, where from his acts the defendant 
manifested an intention to buy them ; as, 
for example, when one takes goods by vir¬ 
tue of a sale made by a person who has no 
authority to sell, and the owner afterwards 
affirms the contract, he may maintain an ac¬ 
tion for goods sold and delivered. 1‘2 Pick. 
1*20. Again, if the goods come to the 
hands of the defendant tortiously, and arc 
converted by him to his own use, the plain¬ 
tiff may waive the tort, and recover as for 
goods sold and delivered. 3 N. II. Rep. 
384 : 1 Miss. II. 430, 643 ; 3 Watts, 277 ; 
5 Pick. 285 ; 4 Binn. 374 ; 2 Gill & John. 
326; 3 Dana, 552; 5 Grcenl. 323. 

3. —2. The delivery must be made in 
accordance with the terms of the sale, for 
if there has not been such delivery no ac¬ 
tion can be maintained. 2 Ired. R. 12; 
15 Pick. 171 ; 3 John. 534. 

4. —3. The plaintiff must prove the 
value of the goods; where there is an ex¬ 
press agreement as to their value, that must 
be established by evidence, but where there 
is no such express agreement, the value of 
the goods at the time of sale must be 
proved. Coxe, 261. And the purchaser 
of goods cannot defend, against an action 
for the purchase money, by • showing that 
the property was of no value. 8 Port. 133. 

5. To support an action for goods sold 
and delivered, it is indispensable that the 
goods should have been sold for money, and 
that the credit on which they w r ere sold 
should have expired. But where the goods 
have been sold on a credit to be paid for by 
giving a. note or bill, and the purchaser does 
not give it according to contract, although 
the seller cannot recover in assumpsit for 
goods sold and delivered till the credit has 
expired, yet he may proceed immediately for 
a breach of the agreement. 21 Wend. 175. 

6 . When goods have been sold to be 
paid for partly in money, and partly in 
goods to be delivered to the vendor, the 


plaintiff must declare specially, and he can 
not recover on the common count for goods 
sold and delivered. 1 Chit. PI. 331) ; 1 
Leigh’s N. P. 88; 1 H. Bl. 287; llolt, ] 79. 

GOUT, med. jur., contracts . An inflam¬ 
mation of the fibrous and ligamentous parts 
of the joints. 

2. In cases of insurance on lives, when 
there is warranty of health, it seems that 
a man subject to the gout, is a life capable 
of being insured, if lie lias no sickness at 
the time to make it an unequal contract. 2 
Park, Ins. 583. 

GOVERNMENT, natural and political 
law. The manner in which sovereignty is 
exercised in each state. 

2 . There are three simple forms of go¬ 
vernment, the democratic, the aristocratic, 
and monarchical. But these three simple 
forms may be varied to infinity by the mix¬ 
ture and divisions of their different powers. 
Sometimes by the word government is un¬ 
derstood the body of men, or the individual 
in the state, to whom is entrusted the ex¬ 
ecutive power. It is taken in this sense 
when the government is spoken of in oppo¬ 
sition to other bodies in the state. 

3. Governments are also divided into 
monarchical and republican ; among the 
monarchical states may be classed empires, 
kingdoms, and others ; in these the sove¬ 
reignty resides in a single individual. 
There are some monarchical states under 
the name of duchies, counties, and the like. 
Republican states arc those where the sove¬ 
reignty is in several persons. These are 
subdivided into aristocracies, where the 
power is exercised by a few persons of the 
first rank in the state; and democracies, 
which are those governments where the 
common people may exercise the highest 
powers. 1 Bouv. Inst. n. 20. See Aris¬ 
tocracy; Democracy; Despotism; Monarchy; 
Theocracy. 

4. It should be remembered, however, 
that governments, for the most part, have 
not been framed on models. Their parts and 
their powers grew out of occasional acts, 
prompted by some urgent expediency, or 
some private interest, wdiicli, in the course 
of time, coalesced and hardened into usages. 
These usages became the object of respect 
and the guide of conduct long before they 
were embodied in written laws. This sub¬ 
ject is philosophically treated by Sir Jamea 
McIntosh, in his History of England. Sea 

vol. 1, p. 71, et seq. 
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tive magistrate in each state and territory 
uf the United States. Under the names of 
the particular states, the reader will find 
gome of the duties of the governor of such 
state. 

GRACE. That which a person is not 
entitled to by law, but which is extended to 
him as a favor : a pardon, for example, is 
an act of grace. There are certain days 
allowed to a payer of a promissory note or 
bill of exchange, beyond the time which ap¬ 
pears on its face, which are called days of 
grace. (q. v.) 

GRAD US. This is a Latin word, liter¬ 
ally signifying a step ; figuratively it is used 
to designate a person in the ascending or 
descending line, in genealogy ; a degree. 

GRAFFER. This word is a corruption 
of the French word greyer, a clerk, or pro- 
tnonotarv. It signifies a notary or scrive¬ 
ner : vide stat. 5 lien. VIII. c. 1. 

GRAFT. A figurative term iu chancery 
practice, to designate the right of a mort¬ 
gagee in premises, to which the mortgagor 
at the time of making the mortgage had an 
imperfect title, but who afterwards obtained 
a good title. In this case the new mort¬ 
gage is considered a graft into the old stock, 
and, as arising in consideration of the for¬ 
mer title. 1 Ball & Beat. 4G : Id. 40 : Id. 
57 : 1 Pow. on Mortg. 190. See 9 Mass. 
3 4. The same principle has obtained by 
legislative enactment in Louisiana. If a 
person contracting an obligation towards 
another, saj’s the Civil Code, art. ‘2371, 
grants a mortgage on property of which he 
is not then the owner, this mortgage shall 
be valid, if the debtor should ever acquire 
the ownership of the property, by whatever 
right. 

GRAIN, weight . The twenty-fourth 
part of a pennyweight. 

2. For scientific purposes the grain only 
is used, and sets of weights are constructed 
in decimal progression, from 10,000 grains 
downward to one hundredth of a grain. 

Grain, cotti. It signifies wheat, rye, 
barley, or other corn sown in the ground. 
In Pennsylvania, a tenant for a certain term 
is entitled to the wav-going.crop. 5 Binn. 
289,258; 2 Binn. 487; 2 Serg. & Rawle, 14. 

GRAINAGE, Eng. law. The name of 
in ancient duty collected in London, con¬ 
sisting of one-twentieth part of the salt im¬ 
ported into that city. 

GRAMME. A French weight. The 
gramme is the weight of a cubic centimetre 
tf distilled water, at the temperature of zero. 
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It is equal to 15.4441 grains troy, or 5.G481 
drachms avoirdupois. Vide Measure. 

GRAND. An epithet frequently used 
to denote that the thing to which it is joined 
is of more importance and dignity, than 
other things of the same name ; as, grand 
assize , a writ in a real action to determine 
the right of property in land ; grand cape , 
a writ used in England, on a plea of land, 
when the tenant makes default in appear¬ 
ance at the day given for the king to take 
the land into his hands; grand day$ y among 
the English lawyers, are those days in term 
which are solemnly kept in the inns of court 
and chancery, namely, Candlemas day, in 
Hilary term ; Ascension day, in Easter term; 
and All Saint’s day, in Michaelmas term; 
which days arc dies non juridici. Grand 
distress is the name of a writ so called be¬ 
cause of its extent, namely, to all the goods 
and chattels of the party distrained within 
the county ; this writ is believed to be pe¬ 
culiar to England. Grand Jury. (q. v.) 
Grand serjeantry , the name of an ancient 
English military tenure. 

Grand bill of sale, Eng . law. The 
name of an instrument used for the transfer 
of a ship, while she is at sea ; it differs from 
a common bill of sale. (q. v.) See 7 Mart. 
Lo. 11. 318 ; 1 Harr. Cond. Lo. R. 567. 

Grand coutumier. Two collections of 
laws bore this title. The one, also called 
the Coutumier of France, is a collection of 
the customs, usages, and forms of practice, 
which had been used from time immemorial 
in France : the other, called the Coutumier 
de Normandie, which indeed made a part of 
the former, with some alterations, was com¬ 
posed about the fourteenth of Henry II., in 
1229, and is a collection of the Norman laws 
not as they stood at the Conquest of Eng¬ 
land, by William the Conqueror, but some 
time afterwards, and contains uiauy pro¬ 
visions, probably borrowed from the old 
English or Saxon laws. Hale’s Hist. C. 
L. c. 6 . 

Grand jury, practice . A body of men, 
consisting of not less than twelve nor more 
than twenty-four, respectively returned by 
the sheriff of every county to every session 
of the peace, oyer and terminer and general 
gaol delivery, to whom indictments are pre¬ 
ferred. 4 Bl. Com. 302; 1 Chit. C. L. 310,1. 

2. There is just reason to believe that 
this institution existed among the Saxons. 
Crabb’s C. L. 35. By the constitutions of 
Clarendon, enacted 10 H. II. A. D. 1164, 
it is provided, that “ if such men were sub- 
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pected, whom none wished or dared to ac¬ 
cuse, the sheriff, being thereto required by 
the bishop, should swear twelve men of the 
neighborhood, or village, to declare the 
truth ” respecting such supposed crime; 
the jurors being summoned as witnesses or 
accusers, rather than judges. If this insti¬ 
tution did not exist before, it seems to be 
pretty certain that this statute established 
grand juries, or recognized them, if they 
existed before. 

3. A view of the important duties of 
grand juries will be taken, by considering, 
1. The organization of the grand jury. 2. 
The extent of its jurisdiction. 3. The mode 
of doing business. 4. The evidence to be 
received. 5. Their duty to make present¬ 
ments. 6. The secrecy to be observed by 
the grand jury. 

4. —1. Of the organization of the grand 
jury. The law requires that twenty-four 
citizens shall be summoned to attend on the 
grand jury; but in practice, not more than 
twenty-three are sworn, because of the in¬ 
convenience which else might arise, of hav¬ 
ing twelve, who are sufficient to find a true 
bill, opposed to other twelve who might be 
against it. 6 Adolph. & Ell. 236 ; S. C. 
33 E. C. L. 11. 66 ; 2 Caines, R. 98. Upon 
being called, all who present themselves are 
sworn, as it scarcely ever happens that all 
who are summoned are in attendance. The 
grand jury cannot consist of less than 
twelve, and from fifteen to twenty are 
usually sworn. ,2 Hale, P. C. 161; 7 Sm. 
& Marsh. 58. Being called into the jury- 
box, they are usually permitted to select a 
foreman whom the court appoints, but the 
court may exercise the right to nominate 
one for them. The foreman then takes the 
following oath or affirmation, namely: “You, 
A B, as foreman of this inquest for the 

body of the -of -, do swear, (or 

affirm) that you will diligently inquire, and 
true presentments make, of all such articles, 
matters and things as shall be given you in 
charge, or otherwise come to your know¬ 
ledge touching the present service; the 
commonwealth’s counsel, your fellows and 
your own, you shall keep secret; you shall 
present no one for envy, hatred or malice; 
nor shall you leave any one unpresented for 
fear, favor, affection, hope of reward or 
gain ^ but shall present all things truly, as 
they come to your knowledge, according to 
the best of your understanding, (so help you 
God.”) It will be perceived that this oath 
contains the substanoe of the duties of the 


grand jury. The foreman having been 
sworn or affirmed, the other grand jurors 
are sworn or affirmed according to this for¬ 
mula : “You and each of you do swear (or 
affirm) that the same oath (or affirmation) 
which your foreman has taken on his part, 
you and every one of you shall well and 
truly observe on your part.” Being so sworn 
or affirmed, and having received the charge 
of the court, the grand jury are organized, 
and may proceed to the room provided for 
them to transact the business which may be 
laid before them. 2 Burr. 1088 ; Bac. Ab. 
Juries, A. The grand jury constitute a 
regular body until discharged by the court, 
or by operation of law, as where they can¬ 
not continue by virtue of an act of assembly 
beyond a certain day. But although they 
have been formally discharged by the court, 
if they have not separated, they may be 
called back, and fresh bills submitted to 
them. 9 C. & P. 43 ; S. C. 38 E. C. L. 
R. 28. 

5.—2. The extent of the grand jury's 
jurisdiction. Their jurisdiction is co¬ 
extensive with that of the court for which 
they inquire, both as to the offences triable 
there, and the territory over which such 
court has jurisdiction. 

6. —3. The mode of doing business . 
The foreman acts as president, and the 
jury usually appoint one of their number to 
perform the duties of secretary. No re¬ 
cords are to be kept of the acts of the 
grand jury, except for their own use, be¬ 
cause, as will be seen hereafter, their pro¬ 
ceedings are to be secret. Being thus 
prepared to enter upon their duties, the 
grand jury are supplied with bills of in¬ 
dictment by the attorney-general or other 
officer representing the state or common¬ 
wealth against offenders. On these bills 
are endorsed the names of the witnesses by 
whose testimony they are supported. The 
witnesses are in attendance in another room, 
and must be called when wanted. Before 
they are examined as to their knowledge 
of the matters mentioned in the indictment, 
care must be taken that they have been 
sworn or affirmed. For the sake of conve¬ 
nience, they are generally sworn or affirmed 
in open court before they are sent to be 
examined, and when so qualified, a n ark to 
that effect is made opposite their names. 

7. In order to save time, the best prac¬ 
tice is to find a true bill, as soon as the 
jury are satisfied that the defendant ought 
to be put upon his trial* It is a waste of 
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lime to examine any other witness after 
they have arrived at that conclusion. Twelve 
at least must agree, in order to find a true 
bill; but it is not required that they should 
be unanimous. Unless that number con¬ 
sent, the bill must be ignored. When a 
defendant is to be put upon bis trial, the 
foreman must write on the back of the in¬ 
dictment u a true bill,” sign bis name as 
foreman, and date the time of finding. On 
the contrary, where there is not sufficient 
evidence to authorize the finding of the bill, 
the jury return that they arc ignorant 
whether the person accused committed the 
oflfeuec charged in the bill, which is ex¬ 
pressed by the foreman endorsing on the 
bill “ignoramus,” sinning bis name as be- 
fore, and dating the time. 

8. -4. Of the evidence to be received. 
In order to ascertain the facts which the 
jury have not themselves witnessed, they 
must depend upou the statement of those 
who know them, and who will testify to 
them. When the witness, from his position 
and ability, has been in a condition to know 
the facts about which be testifies, lie is de¬ 
serving of implicit confidence ; if, with such 
knowledge, he has no motive for telling a 
false or exaggerated story, has intelligence 
enough to tell what he knows, and give a 
probable account of the transaction. If, 
on the other hand, from his position he 
could not know the facts, or if knowing 
them, he distorts them, lie is undeserving 
of credit. The jury are the sole judges of 
the credit and confidence to which a witness 
is entitled. 

9. Should any member of the jury be 
acquainted with any fact on which the grand 
jury arc to act, he must, before he testifies, 
be sworn or affirmed, as any other witness, 
for the law requires this sanction in all 
cases. 

10. As the jury are not competent to 
try the accused, but merely to investigate 
the* case so far as to ascertain whether he 
ought to be put on his trial, they cannot 
hear evidence in his favor; tbeira is a 
mere preliminary inquiry; it is when he 
comes to be tried in court that he may de¬ 
fend himself by examining witnesses in his 
favor, and showing the facts of the case. 

11. —5. Of presentments . The jury 
are required to make true presentments of 
all such matters which may be given to 
them in charge, or which have otherwise 
come to their knowledge. A presentment, 
properly speaking, is the notice taken by 


the grand jury of any offence from their 
own knowledge, as of a nuisance, a libel, or 
the like. In these cases, the authors of the 
offence should be named, so that they may 
be indicted. 

12.—6. Of the secrecy to be observed by 
the grand jury . The oath which they 
have taken obliges them to keep secret the 
commonwealth’s couusel, their fellows and 
their own. Although contrary to tin gene¬ 
ral spirit of our institutions, which do not 
shun daylight, this secrecy is required by 
law for wise purposes. It extends to the 
votes given in any case, to the evidence 
delivered by witnesses, and the communi¬ 
cations of the jurors to each other; the 
disclosure of these facts, unless under the 
sanction of law, would render the imprudent 
juror who should make them public, liable 
to punishment. Giving intelligence to a 
defendant that a bill has been found against 
him, to enable him to escape, is so obviously 
wrong, that no one can for a moment doubt 
its being criminal. The grand juror who 
should be guilty of this offence might, upon 
conviction, be fined and imprisoned. The 
duration of the secrecy appears not to be 
definitely settled, but it seems this injunc¬ 
tion is to remain as long as the particular 
circumstances of each case require. In a 
case, for example, where a witness swears 
to a fact in open court, on the trial, di¬ 
rectly in opposition to what he swore before 
the grand jury, there can be no doubt the 
injunction of secrecy, as far as regards this 
evidence, would be at an end, and the 
grand juror might be sworn to testify what 
this witness swore to in the grand jury’s 
room, in order that the witness might be 
prosecuted for perjury. 2 Russ. Cr. 616 ; 
4 Grcenl. Rep. 439; but see contra, 2 
Halst. 11. 347 ; 1 Car. & K. 519. 

Vide, generally, 1 Chit. Cr. Law, 162 ; 
1 Russ. Cr. 291 ; 2 Russ. Cr. 616 ; 2 Stark. 
Ev. 232, n. 1; 1 Hawk. 65, 506 ; 2 Hawk, 
eh. 25 ; 3 Story, Const. § 1778 ; 2 Swift’s 
Dig. 370; 4 Bl. Com. 402 ; Archb. Cr. PI. 
63 ; 7 Sm. Laws Penna. 685. 

Grandchildren, domestic relations. The 
children of one’s children. Sometimes these 
may claim bequests given in a will to 
children, though in general they can make 
no such claim. 6 Co. 16. 

Grandfather, domestic relations. The 
father of one’s father or mother. The 
father’s father is called the paternal grand¬ 
father ; the mother’s father is the maternal 
grandfather. 
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Grandmother, domestic relations . The 
mother of one’s father or mother. The 
father’s mother is called the paternal grand¬ 
mother ; the mother’s mother is the ma¬ 
ternal grandmother. 

GRANT, conveyancing , concessio . Tech¬ 
nically speaking, grants are applicable to 
the conveyance of incorporeal rights, though 
in the largest sense, the term comprehends 
everything that is granted or passed from 
one to another, and is applied to every 
species of property. Grant is one of the 
usual words in a feoffment, and differs but 
little except in the subject-matter; for the 
operative words used in grants are dedi et 
concessi , “ have given and granted.” 

2. Incorporeal rights are said to lie in 
grant and not in livery, for existing only in 
idea, in contemplation of law, they cannot 
be transferred by livery of possession ; of 
course at common law, a conveyance in 
writing was necessary, hence they are said 
to be in grant, and to pass by the delivery 
of the deed. 

3. To render the grant effectual, the 

common law required the consent of the 
tenant of the land out of which the rent, 
or other incorporeal interest proceeded; 
and this was called attornment . (q. v.) It 
arose from the intimate alliance between the 
lord and vassal existing under the feudal 
tenures. The tenant could not alien the 
feud without the consent of the lord, nor 
the lord part with his seigniory without the 
consent of the tenant. The necessity of 
attornment has been abolished in the United 
States. 4 Kent, Com. 479. He who 
makes the grant is called the grantor, and 
lie to whom it is made, the grantee. Vide 
Com. Dig. h. t.; 14 Vin. Ab. 27; Bac. Ab. 
h. t.; 4 Kent, Com. 477 ; 2 Bl. Com. 317, 
440; Perk. ch. 1;. Touchs. c. 12 ; 8 Cowcn’s 
R. 36. ' 

4. By the word grants in a treaty, is 
meant not only a formal grant, but any con¬ 
cession, warrant, order, or permission to 
survey, possess or settle; whether written or 
parol, express, or presumed from posses¬ 
sion. Such a grant may be made by law, 
as well as by a patent pursuant to a law. 
12 Pet. R. 410. See, generally, 9 A. & 
E. 532; 5 Mass. 472; 9 Pick. 80. 

Grant, bargain, and sell. ^ By the 
laws of the states of Pennsylvania, Dela¬ 
ware, Missouri, and Alabama, it is declared 
that the words grant , bargain , and sell y 
shall amount to a covenant that the grantor 
was seised of an estate in fee, freed from 


encumbrances done or suffered by him, and 
for quiet enjoyment as against all his acts 
These words do not amount t) a general 
warranty, but merely to a covenant that 
the grantor has not done any acts, nor 
created any encumbrance, by which the 
estate may be defeated. 2 Binn. R. 95 ; 
3 Pcnna. R. 313 ; 3 Penna. R. 317, note; 
1 Rawle, 377 ; 1 Misso. 576. Vide 2 Caines’ 
R. 188 ; 1 Murph. R. 343; Id. 348; Ark. 
Rev. Stat. ch. 31, s. 1 ; 11 S. & R. 109. 

GRANTEE. He to whom a grant is 
made. 

GRANTOR. He by whom a grant is 
made. 

GRASSHEARTH, old Engl . law . The 
name of an ancient customary service of 
tenants’ doing one day’s work for their 
landlord. 

GRATIFICATION. A reward given 
voluntarily for some service or benefit ren¬ 
dered, without being requested so to do, 
either expressly or by implication. 

GRATIS. Without reward or consider¬ 
ation. 

2. W r hen a bailee undertakes to perform 
some act or work gi'atis , he is answerable 
for his gross negligence, if any loss should 
be sustained in consequence of it; but a 
distinction exists between non-feasance and 
misfeasance; between a total omission to do 
an act which one gratuitously promises to 
do, and a culpable negligence in the execu¬ 
tion of it; in the latter case he is responsible, 
while in the former he would not, in general, 
be bound to perform his contract. 4 Johus. 
R. 84; 5 T. 143; 2 Ld. Raym. 913. 

Gratis dictum. A saying not required ; 
a statement voluntarily made without ne¬ 
cessity. 

GRATUITOUS CONTRACT, civ. law . 
One, the object of which is for the benefit 
of the person with whom it is made, without 
any profit, received or promised, as a con¬ 
sideration for it; as, for example, a gift. 1 
Bouv. Inst. n. 709. 

GRAVAMEN. The grievance com¬ 
plained of; the substantial cause of the 
action. See Greenl. Ev. § 66. 

GRAVE. A place where a dead body 
is interred. 

2. The violation of the grave, by taking 
up the dead body, or stealing the coffin or 
grave clothes, is a misdemeanor at common 
law. 1 Russ, on Cr. 414. A singular case, 
illustrative of this subject, occurred in Lou¬ 
isiana. A son, who inherited a large estate 
! from his mother, buried her with all het 
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jewels, worth §2000 ; he theu made a sale 
of all he inherited from his mother, for 
{30,000. After this, a thief broke the 
grave And ^tolo the jewels, which, after his 
conviction, wore left with the clerk of the 
court, to he delivered to the owner. The 
son claimed them, and so did the purchaser 
of the inheritance ; it was held that the 
jewels, although buried with the mother, 
belonged to the son, and that they passed 
to the purchaser by a sale of the whole in- 
leritanec. 6 llobins. L. R. 488. See Dead 
Body. 

3. In New York, by statutory enact¬ 
ment, it is provided, that every person who 
shall open a grave, or other place of inter¬ 
ment, with intent, 1. To remove the dead 
bodv of any human being, for the purpose 
of selling the same, or for the purpose of 
dissection ; or, 2. To steal the coffin, or any 
part thereof, or the vestments or other arti¬ 
cles interred with any dead body, shall, 
upon conviction, be punished by imprison¬ 
ment, in a state prison, not exceeding two 
years, or in a county gaol, not exceeding | 
six months, or by fine not exceeding two 
hundred and fifty dollars, or by both such 
fine and imprisonment. Rev. Stat. part 4, 
tit. 5, art. 3, § 15. 

GREAT CATTLE. By this term, in 
the English law, is meant all manner of 
beasts except sheep and yearlings. 2 Rolle’s 
Rep. 173. 

Great charter. The name of the 
charter granted by the E nglish King John, 
securing to the English people their princi¬ 
pal liberties: magna charta . (q. v.) 

' Great law. The name of an act pf 
the legislature of Pennsylvania, passed at 
Chester, immediately after the arrival of 
William Penn, December 7th, 1682. Serg. 
Land Laws of Penn. 24, 230. 

GREE, obsolete. It signified satisfac¬ 
tion ; as, to make gree to the parties, is, to 
agree with, or satisfy them for, an offence 
done. 

GREEK WAX, Eng, law. The name 
of the estreats of fines, issues, and amerce¬ 
ments in the exchequer, delivered to the 
sheriff under the seal of that court, which is 
made with green wax. 

GROS BOIS, or GROSSE BOIS. Such 
wood as, by the common law or custom, is 
reputed timber. 2 Inst. 642. 

GROSS. Absolute, entire, not depend¬ 
ing on another. Vide Common . 

Gross adventure. By this term the 
French law writers signify a maritime loan, 


or bottomry, (q. v.) It is so called because 
the lender exposes his money to the perils 
of the sea; and contributes to the gross or 
general average. Poth. h. t. ■ Pard. Dr. 
Com. h. t. 

Gross average, mar . law . That kind 
of average which falls on the ship, cargo, 
and freight, and is distinguished from par¬ 
ticular average. See Average . 

Gross negligence. Lata culpa , or, as 
the Roman lawyers most accurately call it, 
dolo proximo, is, in practice, considered as 
equivalent to dolus or fraud itself, and con¬ 
sists, according to the best interpreters, in 
the omission of that care which even inat¬ 
tentive and thoughtless men never fail to 
take of their own property. Jones on Bail¬ 
ments, 20. It must not be confounded, 
however, with fraud, for it may exist con¬ 
sistently with good faith and honesty of 
intention, according to common law autho¬ 
rities. 

Gross weight. The total weight of 
goods or merchandise, with the chests, bags, 
| and tliQ like, from which are to be deducted 
tare and tret. 

GROUND RENT, estates. In Pennsyl¬ 
vania, this term is used to signify a per¬ 
petual rent issuing out of some real estate. 
This rent is redeemable where there is a 
covenant in the deed that, before the ex¬ 
piration of a period therein named, it may 
be redeemed by the payment of a certain 
sum of money ; or it is irredeemable, when 
there is no such agreement; and, in the lat¬ 
ter case, it cannot be redeemed without the 
consent of both parties. See 1 Wbart. R. 
337 ; 4 Watts, It. 98; Cro. Jac. 510; 6 
Halst. 202 ; 7 Wend. 463 ; 7 Pet. 596 ; 2 
Bouv. Inst. n. 1059, and note, and Emphy - 
ieosis. 

GROUNDAGE,?rcrt7\/aw. The consider¬ 
ation paid for standing a ship in a port. 
Jacobs, Diet. h. t. Vide Demurrage . 

GUARANTEE, contracts . He to whom 
a guaranty is made. 

2. The guarantee is entitled to receive 
payment, in the first place, from the debtor, 
and, secondly, from the guarantor. He 
must be careful not to give time beyond 
that stipulated in the original agreement, to 
the debtor, without the consent of the 
guarantor; the guarantee should, at the 
instance of the guarantor, bring an action 
against the principal for the recovery of the 
debt. 2 Johns. Ch. R. 554 ; 17 Johns. R. 
384; 8 Serg. & Rawle, 116 ; 10 Serg. & 
Rawle, 33; 2 Bro. C. C. 579, 582; 2 Ves. 
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jr. 542. But the mere omission of the 
guarantee to sue the principal debtor will 
not, in general, discharge the guarantor. 8 
Serg. & Rawlc, 112 ; 3 Yeates, It. 157; 6 
Binn. K. 292, 300. 

GUARANTOR, contracts . He who 
makes a guaranty. 

2. The guarantor is bound to fulfil the 
engagement he has entered into, provided 
the principal debtor does not. He is bound 
only to the extent that the debtor is, and 
any payment made by the latter, or release 
of him by the creditor, will operate as a 
release of the guarantor; 3 Penna. R. 19*; 
or even if the guarantee should give time 
to the debtor beyond that contained in the 
agreement, or substitute a new agreement, 
or do any other act by which the guarantor’s 
situation would be worse, the obligation of 
the latter would be discharged. Smith on 
Mer. Law, 285. 

3. A guarantor differs from a surety in 
this, that the former cannot be sued until a 
failure on the part of the principal, when 
sued ; while the latter may be sued at the 
same time with the principal. 10 Watts, 258. 

GUARANTY, contracts . A promise 
made upon a good consideration, to answer 
for the payment of some debt, or the per¬ 
formance of some duty, in case of the failure 
of another person, who is, in the first in¬ 
stance, liable to such payment or perform¬ 
ance. 1 Miles’ Rep. 277. 

2. The English statute of frauds, 29 
Car. II. c. 3, which, with modification, has 
been adopted in most of the states; 3 Kent’s 
Com. 86 ; requires, that “ upon any special 
promise to answer for the debt, default, or 
miscarriage of another person, the agreement, 
or some memorandum, or note thereof, must 
be in writing, and signed by the party to be 
charged therewith, or some other thereunto 
by him lawfully authorized.” This clause 
of the statute is not in force in Pennsyl¬ 
vania. To render this statute valid, under 
the statute, its form must be in writing; it 
must be made upon a sufficient considera¬ 
tion ; and it must be to fulfil the engage¬ 
ment of another. 

3. —1. The agreement must be in writing, 
and signed by the party to be bound, or 
some one authorized by him. It should 
substantially contain the names of the party 
promising, and of the person on whose be¬ 
half the promise is made; the promise itself, 
and the consideration for it. 

4. —2. The word agreement in the statute 
includes the consideration for the promise, 


as well as the promise itself ; if, therefore, 
the guaranty be for a subsisting debt, or 
engagement of another person, not only the 
engagement, but the consideration for it, 
must appear in the writing. 5 East, R. 10. 
This has been the construction which has 
been given in England, and which has been 
followed in New York and South Carolina, 
though it has been rejected in several other 
states. 3 John. R. 210; 8 John. R. 29 ; 
2 Nott k McCord, 372, note ; 4 Grecnl. 
R. 180, 387; 6 Conn. 11. 81; 17 Mass. It. 
122. The decisions have all turned upon 
the force of the word agreement; and where 
by statute the word promise has been intro¬ 
duced, by requiring the promise or agree 
ment to be in writing, as in Virginia, the 
construction lias not been so strict. 5 
Cranch’s R. 151, 2. 

5.—3. The guaranty roust be to answer 
for the debt or default of another. The 
term debt implies, that the liability of the 
principal debtor bad been previously incur¬ 
red ; but a default may arise upon an ex¬ 
ecutory contract, and a promise to pay for 
goods to be furnished to another, is a col¬ 
lateral promise to pay on the other’s default, 
provided the credit was given, in the first 
instance, solely to the other. It is a gene¬ 
ral rule, that when a promise is made by a 
third person, previous to the sale of goods, 
or other credit given, or other liability in¬ 
curred, it comes within the statute, when it 
is conditional upon the default of another, 
who is solely liable in the first instance, 
otherwise not; the only inquiry to ascertain 
this, is, to whom was it agreed that the 
vendor or creditor should look in the first 
instance! Many nice distinctions have 
been made on this subject. 1st. AY hen a 
party actually purchases goods himself, 
which are to be delivered to a third person, 
for his sole use, and the latter was not to 
be responsible, this is not a case of guaran¬ 
ty, because the person to whom the goods 
were furnished, never was liable. 8 T. R. 
80. 2d. Where a person buys goods, or 

incurs any other liability, jointly with an¬ 
other, but for the use of that other, and 
this fact is known to the creditor, the 
guaranty must be in writing. 8 John. R. 
89. 3d. A person may make hiitself liable, 
in the third place, by adding his credit to 
that of another, but conditionally only, in 
case of the other’s default. This species of 
promise comes immediately within the mean¬ 
ing of the statute, and in the cases is some¬ 
times termed a collateral promise . 
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6. Guaranties are either special or for 
a particular transaction, or they are con¬ 
tinuing guaranties; that is, they are to be 
valid for”other transactions, though not par¬ 
ticularly mentioned. 2 How. U. S. 426 ; 
1 Mete" 24 ; 7 Pet. 113; 12 East, 227 ; 6 
M. & W. 612 ; 6 Sc. N. S. 549 ; 2 Campb. 
413 ; 3 Campb. 220; 3 M. & P. 573 ; S. C. 
6 Bine:. 244 ; 2 M. & Sc. 768 ; S. C. 9 Bing. 
018 : 3 B. & Aid. 593 ; 1 C. & M. 48 ; S. 
C. 1 Tyr. 164. 

Vide, generally, Fell on Mercantile Gua¬ 
ranties ; Bouv. Inst. Index, h. t.; 3 Kent’s 
Corn. 86 ; Thcob. P. & S. c. 2 & 3 ; Smith 
on Mer. Law, c. 10 ; 3 Saund. 414, n. 5: 
Wheat. Pig. 182: 14 Wend. 231. The 
following authorities refer to cases of special 
guaranties of notes. 6 Conn. 81 ; 20 John. 
367 : 1 Mason, 80S; 8 Pick. 423 ; 2 Pev. 
Sc Bat. 470 ; 14 Wend, 231. Of absolute 
guaranties. 2 liar. & J. 186 ; 3 Fairf. 
193; 1 Mason, 323; 12 Pick. 123. Corc- 
ditional guaranties. 12 Conn. 438. To 
promises to guaranty. 8 Greenl. 234 ; 16 
John. 67. 

GUARDIANS, domestic relations. Guar¬ 
dians are divided into, guardians of the 
person, in the civil law called tutors ; and 
guardians of the estate, in the same law 
known by the name of curators. For the 
distinction between them, vide article Ct/ru- 
torskip; 2 Kent, Corn. 186; 1 Bouv. Inst, 
n. 336, et. scq. 

2. —1. A guardian of the person is one 
who has been lawfully invested with the 
care of the person of an infant, whose father 
is dead. 

3. The guardian must be properly ap¬ 
pointed ; he must be capable of serving; he 
must be appointed guardian of an infant; 
and after his appointment he must perform 
the duties imposed on him by his office. 

4. —1st. In England, and in some of 
the states where the English law has been 
adopted in this respect, as in Pennsylvania; 
Rob. Dig. 312, by stat. 12 Car. II. c. 24; 
power is given to the father to appoint a 
testamentary guardian for his children, 
whether bom or unborn. According to 
Chancellor Kent, this Btatute has been 
adopted in the state of New York, and 
probably throughout this country. 2 Kent, 
Com. 184. The statute of Connecticut, 
however, is an exception ; there the father 
ban not appoint a testamentary guardian. 1 
Swift’s Dig. 48. 

5. All other kinds of guardians, to be 
hereafter noticed, have been superseded in 


practice by guardians appointed by courts 
having jurisdiction of such matters. Courts 
of chancery, orphans’ courts, and courts- of 
a similar character having jurisdiction of 
testamentary matters in the several states, 
arc, generally speaking, invested with the 
power of appointing guardians. 

6. —2d. The person appointed must be 
capable of performing the duties ; an idiot, 
therefore, cannot be appointed guardian. 

7. —3d. The person over whom a guardian 
is appointed, must be an infant; for after 
the party has attained his full age, he is 
entitled to all his rights, if of sound mind, 
and, if not, the person appointed to take 
care of him is called a committee, (q. v.) 
No guardian of the person can be appointed 
over an infant whose father is alive, unless 
the latter be non compos mentis, in which 
case one may be appointed, as if the latter 
were dead. 

8. —4th. After his appointment, the 
guardian of the person is considered as 
standing in the place of the father, and of 
course the relative powers and duties of 
guardian and ward correspond, in a great 
measure, to those of parent and child ; in 
one prominent matter they are different. 
The father is entitled to the services of his 
child, and is bound to support him; the 
guardian is not entitled to the ward’s ser¬ 
vices, and is not bound to maintain him out 
of his own estate. 

9. —2. A guardian of the estate is one 
who has been lawfully invested with the 
power of taking care and managing the 
estate of an infant. 1 John. K. 561; 7 
John. Ch. R. 150. His appointment is 
made in the same manner as that of a 
guardian of a person. It is the duty of the 
guardian to take reasonable and prudent 
care of the estate of the ward, and manage 
it in the most advantageous manner; and 
when the guardianship shall expire, to ac¬ 
count with the ward for the administration 
of the estate. 

10. Guardians have also been divided 
into guardians by nature; guardians by 
nurture; guardians in socage; testamentary 
guardians ; statutory guardians ; and guar¬ 
dians ad litem. 

11. —1. Guardian by nature , is the 
father, and, on his death, the mother ; this 
guardianship extends only to the custody 
of the person; 3 Bro. C. C. 186 ; 1 John. 
Cb. R. 3; 3 Pick. R. 213; and continues 
till the child shall acquire the age of twenty • 
one years. Go. Lilt. 84 a. 


572 


GUA 


GUI 


12. —2. Guardian by nurture , occurs 
only when the infant is without any other 
guardian, and the right belongs exclusively 
to the parents, first to the father, and then to 
the mother. It extends only to the person, 
and determines, in males and females, at the 
age of fourteen. This species of guardian¬ 
ship has become obsolete. 

13. —3. Guardian in socage. , has the 
custody of the infant’s lands as well as his 
person. The common law gave this guar¬ 
dianship to the next of blood to the child 
to whom the inheritance could not possibly 
descend. Jhis species of guardianship has 
become obsolete, and does not perhaps exist 
in this country ; for the guardian must be 
a relation by blood who cannot possibly in¬ 
herit, and such a case can rarely exist. 2 
Wend. 153 : 15 Wend. 631; 6 Paige, 390: 
7 Cowen, 36 ; 5 John. 66. 

14. —4. 1estamentary guardians ; these 

are appointed under the stat. 12 Car. II., 
above mentioned; they supersede the claims 
of any other guardian, and extend to the 
person, and real and personal estate of the 
child, and continue till the ward arrives at 
full age. 

15. —5. Guardians appointed by tke 
courts, by virtue of statutory authority. 
The distinction of guardians by nature, and 
by socage, appear to have become obsolete, 
and have been essentially superseded in 
practice by the appointment of guardians 
by courts of chancery, orphans’ courts, pro¬ 
bate courts, and such other courts as have 
jurisdiction to make such appointments. 
Testamentary guardians might, as well as 
those of this class, be considered as statu¬ 
tory guardians, inasmuch as their appoint¬ 
ment is authorized by a statute. 

16. —6. Guardian ad litem , is one ap¬ 
pointed for the infant to defend him in an 
action brought against him. Every court, 
when an infant is sued in a civil action, has 
power to appoint a guardian ad litem when 
he has no guardian, for as the infant cannot 
appoint an attorney, he would be without 
assistance if such a guardian were not ap¬ 
pointed. The powers and duties of a guar¬ 
dian ad litem are confined to the defence of 
the suit. F. N. B. 27 ; Co. Litt. 88 b, 
note 16; Id. 135 b, note 1 ; see generally 
Bouv. Inst. Index, h. t.; Coop. Inst. 445 
to 455. 

Guardians of the poor. The name 
given to officers whose duties are very simi¬ 
lar to those of overseers of the poor, (q. v.) 
that is, generally to relieve the distresses 


of such poor persons who are unable to 
take care of themselves. 

GUARDIANSHIP, persons. The power 
or protective authority given by law, and 
imposed on an individual who is free and in 
the enjoyment of his rights, over one whose 
weakness on account of his age, renders 
him unable to protect himself. Vide Tutor. 

GUBERNATOR, civil law. A pilot or 
steersman of a ship. 2 Pet. Adm. Dec. 
Appx. lxxxiii. 

GUEST. A traveller who stays at an 
inn or tavern with the consent of the keep¬ 
er. Bac. Ab. Inns, C 5 ; 8 Co. 32. And 
if, after having taken lodgings at an inn, he 
leaves his horse there, and goes elsewhere 
to lodge, he is still to be considered a guest. 
But not if he merely leaves goods for which 
the landlord receives no compensation. 1 
Salk. 388; 2 Lord Raym. 866; Cro. Jac. 
188. The length of time a man is at an 
inn makes no difference, whether lie sta 3 's a 
day, or a week, or a month, or longer, so 
always, that, though not strictly transiens , 
he retains his character as a traveller. But 
if a person comes upon a special contract 
to board and sojourn at an inn, he is not in 
the sense of the law a guest, but a boarder. 
Bac. Ab. Inns, C. 5; Story, Bailm. § 477. 

2. Inkeepers are generally liable for all 
goods belonging to the guest, brought with¬ 
in the inn. It is not necessary that the 
goods should have been in the special keep¬ 
ing of the innkeeper to make him liable. 
This rule is founded on principles of public 
utility, to which ail private considerations 
ought to yield. 2 Kent, Com. 459 : 1 Hay w. 
N. C. Rep. 40; 14 John. R. 175; Dig. 4, 
9, 1. Vide 3 Barn. & Aid. 283 ; 4 Maule 
& Selw. 306 ; 1 Holt’s N. P. 209 ; 1 Salk. 
387 ; S. C. Carth. 417 ; 1 Bell’s Com. 469 ; 
Dane’s Ab. Index, h. t.; Yelv. 67, a; 
Smith’s Leading Cases, 47 ; 8 Co. 32. 

GUIDON DE LA MER, (LE). The 
name of a treatise on maritime law, written 
in Rouen, then Normandy, in 1671, as is 
supposed. It was received on the continent 
of Europe almost as equal in authority to 
one of the ancient codes of maritime law. 
The author of this work is unknown. This 
tract or treatise is contained in the “ Col¬ 
lection de Lois Maritimes,” by J. M. Par- 
dessus, vol. 2, p. 371, et 6eq. 

GUILD. A fraternity or company. 
Guildhall, the place of meeting of guilds. 
Beame’s Glanville, 108 (n). 

GUILT, crim .. law . That quality which 
renders criminal and liable to punishment 
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or it is that disposition to violate the law, 
which has manifested itself by some act 
already done. The opposite of innocence. 
Vide Rutherf. Inst. B. 1, c. IS, s. 10. 

*2. In general every one is presumed 
innocent until guilt has been proved ; but 
in some cases the presumption of guilt 
overthrows that of innocence; as, for ex¬ 
ample, where a party destroys evidence to 
which the opposite party is entitled. The 
spoliation of papers, material to show the 
neutral character of a vessel, furnishes 
strong presumption against the neutrality 
of the ship. 2 Wheat. 227. Vide Spo¬ 
liation. 

(iUILTY. The state or condition of a 


person who has committed a crime, misde¬ 
meanor or offence. 

2. This word implies a malicious intent, 
and must be applied to something univer¬ 
sally allowed to be a crime. Cowp. 275. 

3. In pleading, it is a plea by which a 
defendant who is charged with a crime, mis¬ 
demeanor or tort, admits or confesses it. In 
criminal proceedings, when the accused is 
arraigned, the clerk asks him, “ IIow say 
you, A B, are you guilty or not guilty V ’ 
His answer, which is given ore tenus , is 
called his plea; and when he admits the 
charge in the indictment he answers or 
pleads guilty . 




HABEAS CORPORA, English prac¬ 
tice . A writ issued out of the C. P. com-* 
manding the sheriff to compel the appear¬ 
ance of a jury in the cause between the 
parties. It answers the same purpose in 
that court as the Distringas juratores an¬ 
swers in the K. B. For a form, see Boote’s 
Suit at Law, 151. 

HABEAS CORPUS, remedies . A writ 
of habeas corpus is an order in writing, 
signed by the judge who grants the same, 
and sealed with the seal of the court of which 
he is a judge, issued in the name of the 
sovereign power where it is granted, by 
such a court or a judge thereof, having 
lawful authority to issue the same, directed 
to any one having a person in his custody 
or under his restraint, commanding him to 
produce such person at a certain time and 
place, and to state the reasons why he is 
held in custody, or under restraint. 

2. This writ was at common law consi¬ 
dered as a remedy to remove the illegal re¬ 
straint on a freeman. But anterior to the 
31 Charles II. its benefit was, in a great 
degree, eluded by time-serving judges, who 
awarded it only in term time, and who as¬ 
sumed a discretionary power of awarding 
or refusing it. 3 Bulstr. 23. Three or 
four years before that statute was passed 
there had been tyro very great cases much 
agitated in Westminster Hall, upon writs 
of habeas corpus for private custody, via: 


the cases of Lord Leigh ; 2 Lev. 128 ; and 
Sir Robert Viner, Lord Mayor of London. 
3 Kcble, 434, 447, 470, 504 ; 2 Lev. 128 : 
Freem. 389. But the courts wisely drew 
the line of distinction between civil consti¬ 
tutional liberty, as opposed to the power of 
the crown, and liberty as opposed to the 
violence and power of private persons. 
Wilmot’s Opinions, 85, 86. 

3. To secure the full benefit of it to the 
subject, the statute 31 Car. II. c. 2, com¬ 
monly called the habeas corpus act, was 
passed. This gave to the writ the vigor, 
life, and efficacy requisite for the due pro¬ 
tection of the liberty of the subject. In 
England this is considered as a high prero¬ 
gative writ, issuing out of the court of king’s 
bench, in term time or vacation, and run¬ 
ning into every part of the king’s domin¬ 
ions. It is also gran table as a matter of 
right, ex debit o just it <z> upon the application 
of any person. 

4. The interdict De homine librro exki- 
bendo of the Roman law, was a remedy very 
similar to the writ of habeas corpus . When 
a freeman was restrained by another, con¬ 
trary to good faith, the praetor ordered that 
such person should be brought before him 
that he might be liberated. Dig. 43,29,1. 

5. The habeas corpus act has been sub¬ 
stantially incorporated into the jurispru¬ 
dence of every state in the Union, and the 
right to the writ has been secured by most 
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of the constitutions of the states, and of the 
United States. The statute of 31 Car. II. 
c. 2, provides that the person imprisoned, 
if he be not a prisoner convict, or in execu¬ 
tion of legal process, or committed for trea¬ 
son or felony, plainly expressed in the war¬ 
rant, or has not neglected wilfully, by the 
space of two whole terms after his imprison¬ 
ment, to pray a habeas corpus for his en¬ 
largement, may apply by any one in his 
behalf, in vacation time, to a judicial officer 
for the writ of habeas corpus , and the officer, 
upon view of the copy of the warrant of 
commitment, or upon proof of denial of it 
after due demand, must allow the writ to 
be directed to the person in whose custody 
the party is detained, and made returnable 
immediately before him. And, in term 
time, any of the said prisoners may obtain 
his writ of habeas corpus , by applying to the 
proper court. 

G. By the habeas corpus law of Penn¬ 
sylvania, (the Act of February 18, 1785,) 
the benefit of the writ of habeas corpus is 
given in “ all cases where any person, not 
being committed or detained for any crimi¬ 
nal, or supposed criminal matter,” who 
“ shall be confined or restrained of his or 
her liberty, under any color or pretence 
whatsoever.” A similar provision is con¬ 
tained in the habeas corpus act of New 
York. Act of April 21, 1818, sect. 41, 
ch. 277. 

7. The Constitution of the United States, 
art. 1, s. 9, n. 2, provides, that “ the privi¬ 
lege of the writ of habeas corpus shall not 
be suspended, unless when, in cases of re¬ 
bellion or invasion, the public safety may 
require itand the same principle is con¬ 
tained in many of the state constitutions. 
In order still more to secure the citizen the 
benefit of this great writ, a heavy penalty is 
inflicted upon the judges who are bound to 
grant it,-in case of refusal. 

8. It is proper to consider, 1. When it 
is to be granted. 2. How it is to be served.^ 
3. What return is to be made to it. 4. The 
hearing. 5. The effect of the judgment 
upon it. 

9. —1. The writ is to be granted when¬ 
ever a person is in actual confinement, com¬ 
mitted or detained as aforesaid, either for a 
criminal charge, or, as in Pennsylvania and 
New York, in all cases where he is confined 
or restrained of his liberty, under any color 
or pretence whatsoever. But persons dis¬ 
charged on bail will not be considered as 
restrained of their liberty bo as to be en¬ 


titled to a writ of habeas corpus, directed 
to their bail. 3 Yeates, R. 2G3 : 1 Serg 
& Ilawle, 356. 

10. —2. The writ may be served by any 
free person, by leaving it with the person to 
whom it is directed^ or left at the gaol or 
prison with any of the under officers, under 
keepers, or deputy of the said officers or 
keepers. In Louisiana, it is provided that 
if the person to whom it is addressed shall 
refuse to receive the writ, he who is charged 
to serve it, shall inform him of its contents ; 
if lie to whom the writ is addressed con¬ 
ceal himself, or refuse admittance to the 
person charged to serve it on him, the lat- 
lat shall affix the order on the exterior of 
the place where the person resides, or in 
which the petitioner is confined. Lo. Code 
of Pract. art. 803. The service is proved 
by T the oath of the party making it. 

11. —3. The person to whom the writ is 
addressed or directed, is required to make 
a return to it, within the time prescribed ; 
he cither complies, or lie does not. If 
lie complies , he must positively answer, 
1. Whether lie lias or has not in his power 
or custody the person to be set at liberty, or 
whether that person is confined b}^ him ; if 
he return that lie has not, and has not had 
him in his power or custod}', and the return 
is true, it is evident that a mistake was 
made in issuing the writ; if the return is 
false, he is liable to a penalty, and other 
punishment, for making such a false return. 
If he return that he has such person in his 
custody, then he must show by his return, 
further, by what authority, and for what 
cause, he arrested or detained him. If he 
does not comply , lie is to be considered in 
contempt of the court under whose seal the 
writ has been issued, and liable to a severe 
penalty, to be recovered by the party ag¬ 
grieved. 

12. —4. When the prisoner is brought 
before the judge, his judicial discretion com¬ 
mences, and lie acts under no other respon¬ 
sibility than that which belongs to the 
exercise of ordinary judicial power. The 
judge or court before whom the prisoner is 
brought on a habeas corpus, examines the 
return and papers, if any, referred to in it, 
and if no legal cause be shown for the im¬ 
prisonment or restraint; or if it appear, 
although legally committed, he has not been 
prosecuted or tried within the periods re¬ 
quired by law, or that, for any other cause, 
the imprisonment cannot be legally con¬ 
tinued, the prisoner is discharged from 
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custody. In the case of wives, children, 
and wards, all the court does, is to see that 
they are under no illegal restraint. 1 
Strange, 445 ; 2 Strange, 982 ; Wilinot’s 
Opinions, 120. 

13. For those offences which are bail¬ 
able, when the prisoner offers sufficient bail, 
he is to be bailed. 

14. lie is to be remanded in the follow¬ 
ing eases: 1. When it appears he is de¬ 
tained upon legal process, out of some court 
having jurisdiction of criminal matters. 
2. When he is detained by warrant, under 
tbe hand and seal of a magistrate, for some 
offence for which, by law, the prisoner is 
not bailable. 3. When he is a convict in 
execution, or detained in execution by legal 
civil process. 4. When he is detained for 
a contempt, specially and plainly charged 
in the commitment, by some existing court 
having authority to commit for contempt. 
5. When he refuses or neglects to give the 
requisite bail in a case bailable of right. 
The judge is not confined to the return, but 
he is to examine into the causes of the im¬ 
prisonment, and then he is to discharge, 
bail, or remand, as justice shall require. 2 
Kent, Com. 26 ; Lo. Code of Prac. art. 819. 

15. —5. It is provided by the habeas 
corpus act, that a person set at liberty by 
tbe writ, shall not again be imprisoned for 
the same offence, bv any person whomso¬ 
ever, other than by the legal order and pro¬ 
cess of such court wherein he shall be bound 
by recognizance to appear, or other court 
having jurisdiction of the cause. 4 Johns. 
R. 318 ; 1 Binn. 374; 5 John. R. 282. 

' 16. The habeas carpus can be suspended 
only by authority of the legislature. The 
constitution of the United States provides, 
that tbe privilege of the writ of habeas 
corpus shall not be suspended unless when, 
in cases of invasion and rebellion, tbe pub¬ 
lic safety may require it. Whether this 
writ ought to be suspended depends on poli¬ 
tical considerations, of which the legislature 
is to decide. 4 Cranch, 101. The procla¬ 
mation of a military chief, declaring martial 
law, cannot, therefore, suspend the opera¬ 
tion of the law. 1 Karr. Cond. Rep. Lo. 
157, 159 *. 3 Mart. Lo. R. 531. 

17. There are various kinds of this writ; 
the principal of which are explained below. 

18. Habeas corpus ad deliberandum et 
recipiendum , is a writ which lies to remove 
a prisoner to taks his trial in the county 
where the offence was committed. Bac. Ab. 
Habeas Corpus, A. 


19. Habeas corpus ad faciendum et 
recipiendum , is a writ which issues out of a 
oourt of competent jurisdiction, when a per¬ 
son is sued in an inferior court, command¬ 
ing the inferior judges to produce the body 
of the defendant, together with the day and 
cause of his caption and detainer,(whence this 
writ is frequently denominated habeas corpus 
cum causa) to do and receive whatever the 
court or the judge issuing the writ shall con¬ 
sider in that behalf. This writ may also be 
issued by the bail of a prisoner, who has been 
taken upon a criminal accusation, in order 
to surrender him in bis own discharge; 
upon the return of this writ, the court will 
cause an exoneretur to be entered on the 
bail piece, and remand the prisoner to his 
former custody. Tidd’s Pr. 405 ; 1 Chit. 
Cr. Law, 132. 

20. Habeas corpus ad prosequendum , is 
a writ which issues for the purpose of re¬ 
moving a prisoner in order to prosecute. 
3 Bl. Coin. 130. 

21. Habeas corpus ad respondendum , is 
a writ which issues at the instance of a 
creditor, or one who has a cause of action 
against a person who is confined by tbe 
process of some inferior court, in order to 
remove the prisoner and charge him with 
this new action in the court above. 2 Mod. 
198; 3 Bl. Com. 107. 

22. . Habeas corpus ad satisfaciendum , is 
a writ issued at the instance of a plaintiff 
for the purpose of bringing up a prisoner, 
against whom a judgment has been rendered, 
in a superior court to charge him with the 
process of execution. 2 Lill. Pr. Reg. 4, 
3 Bl. Com. 129, 130. 

23. Habeas corpus ad subjiciendum , by 
way of eminence called the writ of habeas 
corpus , (q. v.) is a writ directed to the per¬ 
son detaining another, and commanding him 
to produce the body of the prisoner, with 
the day and cause of bis caption and deten¬ 
tion, ad faciendum , subjiciendum , et recipi¬ 
endum , to do, submit to, and receive, what¬ 
soever the judge or court awarding such 
writ shall consider in that behalf. 3 Bl. 
Com. 131 ; 3 Story, Const. § 1333. 

24. Habeas corpus ad testificandum , a 
writ issued for the purpose of bringing a 
prisoner, in order that he may testify, be¬ 
fore the court. 3 Bl. Com. 130. 

25. Habeas corpus cum causa, is a writ 
which may be issued by the bail of a pri¬ 
soner, who has been taken upon a criminal 
accusation, in order to jrendcr him in their 
own discharge. Tidd’s Pr. 405. Upon the 
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return of this writ the court will cause an 
exoneretur to be entered on the bail piece, 
and remand the defendant to his former 
custody. Id. ibid.; 1 Chit. Cr. Law, 132. 
Vide, generally, Bac. Ab. h. t.; Vin. Ab. 
h. t.; Com. Dig. h. t.;. JS T els. Ab. h. t.; the 
various American Digests, h. t.; Lo. Code 
of Prac. art. 791 to 827; Dane’s Ab. 
Ind ex, h. t.; Bouv. Inst. Index, h. t. 

IIABENDUM, conveyancing. This is a 
Latin word, which signifies to have. 

2. In conveyancing, it is that part of a 
deed which usually declares what estate or 
interest is granted by it, its certainty, dura¬ 
tion, and to what use. It sometimes quali¬ 
fies the estate, so that the general impli¬ 
cation of the estate, which, by construction 
of law, passes in the premises, may by the 
habendum be controlled ; in which case the 
habendum may enlarge the estate, but not 
totally contradict, or be repugnant to it. It 
may abridge the premises. Perk. § 170, 
176 ; Br. Estate, 36 Cont. Co. Litt. 299. 
It may explain the premises. More, 43 ; 2 
Jones, 4. It may enlarge the premises. 
Co. Lit. 299 ; 2 Jones, 4. It may be frus¬ 
trated by the premises, when they are 
general; Skin. 544 ; but it cannot frustrate 
the premises, though it may restrain them. 
Skin. 543. Its proper office is not to give 
anything, but to limit or define the certainty 
of the estate to the feoffee or grantee, who 
should be previously named in the premises 
of the deed, or it is void. Cro. Eliz. 903. 
In deeds and devises it is sometimes con¬ 
strued distributively, reddendo singula sin¬ 
gulis. 1 Saund. 183-4, notes 3 and 4; 
Yelv. 183, and note 1. 

3. The habendum commences in our 
common deeds, with the words “ to have 
and to hold.” 2 Bl. Com. 298 ; 14 Vin. 
Ab. 143; Com. Dig. Fait, E 9 ; 2 Co. 55 
a; 8 Mass. R. 175; 1 Litt. 11. 220 ; Cruise, 
Dig. tit. 32, c. 20, s. 69 to 93; 5 Serg. & 
Rawle, 375 ; 2 Rolle, Ab. 65 ; Plowd. 153; 
Co. Litt. 183; Martin’s N. C. Rep. 28 ; 4 
Kent, Com. 456; 3 Prest. on Abstr. 206 to 
210 ; 5 Barnw. & Cres. 709; 7 Greenl. R. 
455 ; 6 Conn. R. 289; 6 Har. & J. 132; 
3 Wend. 99. 

HABERDASHER. A dealer in mis¬ 
cellaneous goods and merchandise. 

HABERE. To have. This word is used 
in composition. 

Habere facias possessionem, practice , 
remedies. The name of a writ of execu¬ 
tion in the action of ejectment. 

2. The sheriff is commanded by this 


writ that, without delay, he cause the plain 
tiff to have possession of the land in dispute 
which is therein described ; a ji. fa. or ca. 
sa. for costs may be included in the writ. 
The duty of the sheriff in the execution and 
return of that part of the writ, is the same 
as on a common Ji. fa. or ca. sa. The 
sheriff is to execute this writ by delivering 
a full and actual possession of the premises 
to the plaintiff. For this purpose he may 
break an outer or inner door of the house 
and, should he be violently opposed, he may 
raise the posse comitatus. Wats, on Slier. 
60, 215 ; 5 Co. 91 b.; 1 Leon. 145; 3 
Bouv. Inst. n. 3375. 

3. The name of this writ is abbreviated 
hob. fa. poss. Vide 10 Vin. Ab. 14 ; Tidd’s 
Pr. 1081, 8th Engl, edit.; 2 Arch. Pr. 58 ; 
3 Bl. Com. 412 ; Bing, on Execut. 115, 
252 ; Bac. Ab. h. t. 

Habere facias seisinam, practice , reme¬ 
dies. The name of a writ of execution, 
used in most real actions, by which the 
sheriff is directed that he cause the de¬ 
mandant to have seisin of the lands which 
he has recovered. 3 Bouv. Inst. n. 3374. 

2. This writ may be taken out at any 
time within a year and day after judgment. 
It is to be executed nearly in the same 
manner as the writ of habere facias pos¬ 
sessionem, and, for this purpose, the officer 
may break open the outer door of a house 
to deliver seisin to the demandant. 5 Co. 
91 b; Com. Dig. Execution, E ; Wats. Off. 
of Sheriff, 238. The name of this writ is 
abbreviated hab. fac. seis. Vide Bingh. on 
Exec. 115, 252; Bac. Ab. h. t. 

Habere facias visum, practice. The 
name of a writ which lies when a view is to 
be taken of lands and tenements. F. N. 
B. Index, verbo View. 

HABIT. A disposition or condition of 
the body or mind acquired by custom or a 
frequent repetition of the same act. See 
2 Mart. Lo. Rep. N. S. 622. 

2. The habit of dealing has always an 
important bearing upon the construction of 
commercial contracts. A ratification will 
be inferred from the mere habit oj dealing 
between the parties; as, if a broker has 
been accustomed to settle losses on policies 
in a particular manner, without any objec¬ 
tion being made, or with the silent appro¬ 
bation of his principal, and he should 
afterward settle other policies in the same 
manner, to which do objection should be 
made within a reasonable time, a just pre¬ 
sumption would arise of an implied ratified- 
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tion ; for if the principal did not agree to 
such settlement he should have declared 
his dissent. 2 Bouv. Inst. 1313-14. 

HABITATION, civil law . It was the 
right of a person to live in the house 
of another without prejudice to the pro¬ 
perty. 

2. It differed from a usufruct in this, j 
that the usufructuary might have applied 
the house to any purpose, as, a store or 
manufactory ; whereas the party having the 
right of habitation could ohly use it for the 
residence of himself and family. 1 Bro. 
Civ. Law, 184; Domat. 1. 1, t. 11, s. 2, 
n. 7. 

Habitation, estates, A dwelling-house, 
a home-stall. 2 Bl. Com. 4; 4 Bl. Coni. 
220. Vide House, 

HABITUAL DRUNKARD. A person j 
given to ebriety or the excessive use of in¬ 
toxicating drink, who has lost the power or 
the will, by frequent indulgence, to control 
his appetite for it. 

2. By the laws of Pennsylvania an 
habitual drunkard is put nearly upon the 
same footing with a lunatic; he is deprived 
of his property, and a committee is appointed 
by the court to take care of his person and 
estate Act of June 13, 1836, Pamph. p. 
589. Vide C Watts’ Rep. 139; 1 Ashm. 
R. 71- 

3. Habitual drunkenness , by statutory 
provisions in some of the states, is a suffi¬ 
cient cause for divorce. 1 Bouv. Inst. n. 
296. 

HABITUALLY. Customarily, by habit, 
or frequent use or practice, or so frequently 
as to show a design of repeating the same 
act. 2 N. S. 622: 1 Mart. Lo. R. 149. 

2. In order to found proceedings in 
lunacy, it is requisite that the insanity 
should be habitual , yet it is not necessary 
that it should be continued. 1 Bouv. Inst, 
n. 379. 

HAD BOTE, Engl. law . A recom¬ 
pense or amends made for violence offered 
to a person in holy orders. 

H.EREDLS PROXIMI. The children 
or descendants of the deceased. Dalr. Feud. 
Pr. 110; Spellm. Remains. 

HiEREDES REMOTIORES. The kins¬ 
men other than children or descendants. 
Dalr. Feud. Pr. 110; Spellm. Remains. 

H.EREDITAS. An inheritance, or an 
estate which descends to one by succession. 
At common law an inheritance never as¬ 
cends, hcereditas nunquam ascendit . But 
in many of the states of the Union pro- 
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vision is made by statute in favor of as¬ 
cendants. 

IIaereditas jacens. This is said of an 
inheritance which is not taken by the heirs, 
but remains in abeyance. 

HCERES, civil law. An heir, one who 
succeeds to the whole inheritance. 

2. These arc of various kinds. 1. Hceres 
natus , an heir born ; the heir at law : he is 
distinguished from, 2. Hceres factus , or an 
heir created by will, a testamentary heir, to 
whom the whole estate of the testator is 
given. 3. Hceres jiduci aiius , an heir to 
whom the estate is given in trust for 
another. Just. 2, 23, 1, 2. Hceres legiti - 
mus, a lawful heir; this is one who is 
manifested by the marriage of his pa¬ 
rents ; hceres legiiimus est quem nuptice 
demonstrant; hceres suus , one’s own heir, 
a proper heir; descendants. Just. 3, 1, 
4, 5. 

HALF. One equal part of a thing 
divided into two parts, either in fact or in 
contemplation. A moiety. This word is 
used in composition; as, half cent, half 
dime, &c. 

Half-blood, parentage , kindred . When 
persons have only one parent in common, 
they are of the half-blood. For example, 
if Johu marry Sarah and has a son by that 
marriage, and after Sarah’s death he marry 
Maria, and has by her another son, these 
children are of the half-blood ; whereas two 
of the children of John and Sarah would 
be of the whole blood. 

2. By the English common law, one 
related to an intestate of the half-blood 
only, could never inherit, upon the pre¬ 
sumption that he is not of the blood of the 
original purchaser; but this rule has been 
greatly modified by the 3 and 4 Wm. IV. 
c. 106. 

3. In this country the common law 
principle on this subject may be considered 
as not in force, though in some states some 
distinction is Still preserved between the 
whole and the half-blood. 4 Kent, Com. 
403, n.; 2 Yerg. 115; 1 M’Cord, 45G; 
Dane’s Ab. Index, h. t.*, Reeves on De¬ 
scents, passim. Vide Descents. 

Half-brother and half-sister. Per¬ 
sons who have the same father but different 
mothers; or the same mother but different 
fathers. 

Half cent, money. A copper coin of 
the United States, of the value of one two-. 
hundredth part of a dollar, or five mills. It 
weighs eighty-four grains. Act of January 
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18, 1837, s. 12, 4 Sharswood’s cont. of 
Story’s L. U. S. 2523, 4. Vide Money. 

Half defence, pleading . It is the 
peculiar form of a defence, which is as fol¬ 
lows, “ vcnit ct defend it vim et injuriam, et 
dicit,” &c. It differs from full defence. 
Vide Defence; Et cetera. 

Half dime, money . A silver coin of 
the United States, of the value of ODe- 
twentieth part of a dollar, or five cents. It 
weighs twenty grains and five-eighths of a 
grain. Of ouc thousand parts, nine hundred 
are of pure silver, and one hundred are of 
alloy. Act of January 18, 1837, s. 8 and 
9, 4 Sharswood’s cont. of Story’s L. U. S. 
2523, 4. Vide Money. 

Half dollar, money. A silver coin of 
the United States of the value of fifty cents. 
It weighs two hundred and six and one- 
fourth grains. Of one thousand parts, nine 
hundred arc of pure silver, and one hundred 
of alloy. Act “of January 18, 1837, s. 8 
and 9, 4 Sharsw. cont. of Story’s L. U. S. 
2523, 4. Vide Money . 

Half eagle, money . A gold coin of 
the United States, of the value of five dol¬ 
lars. It weighs one hundred and twenty- 
nine grains. Of one thousand parts, nine 
hundred are of pure gold, and one hundred 
of alloy. Act of January 18, 1837, 4 
Sharsw. cont. of Story’s L. U. S. 2523, 4. 
Vide Money. 

Half proof, semiplena probation civil 
law. Full proof is that which is sufficient 
to end the controversy, while half proof is 
that which is insufficient, as the foundation 
of a sentence or decree, although in itself 
entitled to some credit. Vicat, voc. Probatio. 

Half seal. A seal used in the English 
chancery for the sealing of commissions to 
delegates appointed upon any appeal, either 
in ecclesiastical or marine causes. 

Half year. In the computation of 
time, a half year consists of one hundred 
and eighty-two days. Co. Litt. 135 b; 
Rev. Stat. of N. Y. part 1, c. 19, t. 1, § 3. 

HALL. A public building used either 
for the meetings of corporations, courts, or 
employed to some public uses; as the city 
hall, the town hall. Formerly this word 
denoted the chief mansion or habitation. 

HALLUCINATION, med. jut. It is a 
species of mania, by which “an idea repro¬ 
duced by the memory is associated and em¬ 
bodied by the imagination.” This state of 
mind is sometimes called delusion or waking 
dreams. 

2. An attempt has been made to dis¬ 


tinguish hallucinations from illusions ; the 
former are said to be dependent on the 
state of the intellectual organs: and, the 
latter, on that of those of sense, liny, Med. 
Jur. § 99 ; 1 Beck, Med. Jur. 53S, note. 
An instance is given of a temporary halluci¬ 
nation in the celebrated Ben Johnson, the 
poet. He told a friend of his that he had 
spent many a night in looking at his great 
toe, about which he had seen Turks and 
Tartars, Romans and Carthagcnians, fight, 
in his imagination. 1 Coll, on Lun. 34. If, 
instead of being temporary, this affection 
of his mind had been permanent, lie would 
doubtless have been considered insane. See, 
on the subject of spectral illusions, Ilibbcrt, 
Alderson and Farrar’s Essays: Scott on 
Demonology, &e.; Bostock’s Physiology, 
vol. 3, p. 91, 161; 1 Esquirol, Maladies 
Mcntales, 159. 

IIA L M 0 T E. The name of a court 
among the Saxons. It had civil and crimi¬ 
nal jurisdiction. 

liAMESUCKEN, Scotch law. The crime 
of hamesuckcn consists in “ the felonious 
seeking and invasion of a person in his 
dwelling house.” 1 Hume, 312 ; Burnett, 
86 ; Alison’s Princ. of the Cr. Law of 
Scotl. 199. 

2. The mere breaking into a house, 
without personal violence, does not consti¬ 
tute the offence, nor does the violence with¬ 
out an entry with intent to commit an 
assault. It is the combination of both 
which completes the crime. 1. It is neces¬ 
sary that the invasion of the house should 
have proceeded from forethought malice ; 
but it is sufficient, if, from any illegal mo 
tive, the violence lias been meditated, a] 
though it may not have proceeded from the 
desire of wreaking personal revenge, pro 
perly so called. 2. The place where the 
assault was committed must have been the 
proper dwelling house of the party injured, 
and not a place of business, visit, or occa¬ 
sional residence. 3. The offence may be 
committed equally in the da}' as in tLe 
night, and not only by effraction of tbe 
building by actual force, but by an entry 
obtained b J fraud, with the intention of 
inflicting personal violence, followed by its 
perpetration. 4. But unless the injury to 
the person be of a grievous and materia! 
character, it is not hamesuckcn, though the 
other requisites to the crime have occurred. 
When this is the case, it is immaterial 
whether the violence be done lucin causa y 
or from personal spite. 5. The punishment 
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of hamcsuckon in aggravated eases of in¬ 
jury, is death : in eases of inferior atrocity, 
an arbitrary punishment. Alison’s Pr. of 
Cr. Law of Scotl. eh. G ; Ersk. Pr. L. Scotl. 
4, 9, 2d. This term was formerly used in 
England instead of the now modern term 
burglary. 4 151. Com. 223. 

IIAMLET, Eng. law. A small village; 
a part or member of a vill. 

II AN APER OFFICE, Eng. law. This 
is the name of one of the offices belonging 
to the English court of chancery. 3 Bl. 
Com. 49. 

HAND. That part of the human body 
at the end of the arm. 

2. Formerly the hand was considered 
ns the symbol of good faith, and seme con¬ 
tracts derive their names from the fact that 
the hand was used in making them ;« as 
handsale, (q. v.) mandatum, (q. v.) which 
conies from a manu data. The hand is still 
used for various legal or forensic purposes. 
When a person is accused of a crime and 
he is arraigned, and he is asked to hold up 
his right hand : and when one is sworn as 
a witness, he is required to lay his right 
hand on the Bible, or to hold it up. 

3. Hand is also the name of a measure 
of length used in ascertaining the height of 
horses. It is four inches long. See JV/eu- 
sure: Ell. 

4. In a figurative sense, by hand is 
understood a particular form of writing; as 
if B writes a good hand. Various kinds 
of hand have been used, as, the secretary 
hand, the Roman hand, the court hand, 
&c. Wills and contracts may be written 
in any of these, or any other which is in¬ 
telligible. 

HANDBILL. A printed or written No¬ 
tice put up on walls, &c., in order to inform 
those concerned of something to be done. 

HANDSALE, contracts . Anciently, 
among all the northern nations, shaking of 
hands was held necessary to bind a bargain; 
a custom still retained in verbal contracts; 
a sale thus made was called handsale , ven - 
ditto per mutuam manurn complexionem. In 
process of time the same word was used to 
signify the price or earnest which was given 
immediately after the shaking of hands, or 
instead thereof. In some parts of the coun¬ 
try it is usual to speak of hand money, as 
the part of the consideration paid or to be 
paid at the execution of a contract of sale. 
2 Bl. Com. 448. Ileineccius, de Antique 
Jure Germanico, lib. 2, § 335; Toull. Dr. 
Civ. Fr. liv. 3, t. 3, c. 2, n. 33. 


| HANDWRITING, evidence. Almost 
every person’s handwriting has something 
whereby it may be distinguished from the 
writing of others, and this difference is 
sometimes intended by the term. 

2. It is sometimes necessary to prove 
that a certain instrument or name is in the 
handwriting of a particular person; that is 
done cither by the testimony of a witness, 
; who saw the paper or signature actually 
written, or by one who has by sufficient 
[ means, acquired such a knowledge of the 
[ general character of the handwriting of the 
party, as will enable him to swear to his 
! belief, that the handwriting of the person is 
the handwriting in question. 1 Phil. Ev. 
422 ; Stark. Ev. h. t.; 2 John. Oas. 211 ; 
5 John. It. 144 ; 1 Dali. 14 ; 2 Grcenl. R. 
33; G Scrg, & Rawle, 568; 1 Nott h 
M’Cord, 554 ; 19 Johns. R. 134 ; Anthon’s 
N. P. 77 : 1 Ruffin’s It. 6: 2 Nott b 
M’Cord, 400; 7 Com. Dig. 447 ; Bac. Ab. 
Evidence, M ; Dane’s Ab. Index, h. t. 

HANGING, punishment. Death by the 
halter, or the suspending of a criminal, con¬ 
demned to suffer death, by the neck, until 
life is extinct. A inode of capital punish¬ 
ment. 

i HANGMAN. The name usually given 
to a man employed by the sheriff to put a 
man to death, according to law, in pursu¬ 
ance of a judgment of a competent court, 
and lawful warrant. The same as execu¬ 
tioner. (q. v.) 

HAP. An old word which signifies tu 
catch ; as, “ to hap the rent,” “ to hap the 
deed poll.” Tcchn. Diet. h. t. 

HARBOR. A place where ships may 
ride with safety; any navigable water pro¬ 
tected by the surrounding country ; a haven, 
(q. v.) It is pullic property. 1 Bouv. Inst, 
n. 435. 

To HARBOft, torts. To receive clandes¬ 
tinely or without lawful authority a person 
for the purpose of so concealing him that 
another having a right to the lawful custody 
of such person, shall be deprived of the 
same ; for example, the harboring of a wife 
or an apprentice, in order to deprive the 
husband or the master of them ; or in a less 
technical sense, it is the reception of per¬ 
sons improperly. 10 N. H. Rep. 247 ; 4 
Scam. 498. 

2. The harboring of such persons will 
subject the liarborcr to an action for the in¬ 
jury ; but in order to put him completely 
in the wrong, a demand should be made for 
their restoration, for in cases where the 
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harborer has not committed any other 
wrong than merely receiving the plaintiff’s 
wife, child, or apprentice, he may be under 
no obligation to return them without a de¬ 
mand. 1 Chit. Pr. 564 ; Dane’s Ab. Index, 
h. t.; 2 N. Car. Law Repos. 249 ; 5 How. 
U. Si Rep. 215, 227. 

HARD LABOR, punishment . In those 
states where the penitentiary system has 
been adopted, convicts who are to be im¬ 
prisoned, as part of their punishment, are 
sentenced to perform hard labor . This la¬ 
bor is not greater than many freemen per¬ 
form voluntarily, and the quantity required 
to be performed is not at all unreasonable. 
In the penitentiaries of Pennsylvania it con¬ 
sists in being employed in weaving, shoe¬ 
making, and such like employments. 

HART. A stag or male deer of the 
forest five years old complete. 

HAT MONEY, mar. law. The name 
of a small duty paid to the captain and 
mariners of a ship, usually called primage. 

(q- v -) 

TO HAVE. These words are used in 
deeds for the conveyance of land, in that 
clause which usually declared for what 
estate the land is granted. The same as 
Habendum, (q. v.) Vide Habendum; Te- 
nendum . 

HAVEN. A place calculated for the 
reception of ships, and so situated, in re¬ 
gard to the surrounding land, that the vessel 
may ride at anchor in it in safety. Hale, 
de Port. Mar. c. 2; 2 Obit. Com. Law, 2: 
15 East, R. 304, 5. Vide Creek; Port; 
Road. 

HAWKERS. Persons goingfrom place 
to place with goods and merchandise for 
sale. To prevent impositions they are ge¬ 
nerally required to take out licenses, under 
regulations established by the local laws of 
the states. 

HAZARDOUS CONTRACT, civil law . 
When the performance of that which is one 
of its objects, depends on an uncertain 
event, the contract is said to be hazardous. 
Civ. Co. of Lo. art. 1769; 1 Bouv. Inst. n. 
707. 

2. When a contract is hazardous, and 
the lender may lose all or some part of his 
principal, it is lawful for him to charge more 
than lawful interest for the use of his mo¬ 
ney. Bac. Ab. Usury, D; 1 J. J. Marsh, 
596 ; 3 J. J. Marsh, 84. 

HEAD BOROUGH, English law . For¬ 
merly he was a chief officer of a borough, 
but now he is an officer subordinate to con¬ 


stable. St. Armand, Hist, Essay on the 
Legist. Power of Eng. 88. 

HEALTH. Freedom from pain or sick¬ 
ness ; the most perfect state of animal life. 
It may be defined, the natural agreement 
and concordant dispositions of the parts uf 
the living body. 

2. Public health is an object of the 
utmost importance, and has attracted the 
attention of the national and state legisla¬ 
tures. 

3. By the act of Congress of the 25th 

of February, 1799, 1 Story’s L. IT. S. 564, 
it is enacted : 1. That the quarantines and 
other restraints, which shall be established 
by the laws of any state, respecting any 
vessels arriving in or bound to any port or 
district thereof, whether coming from a fo¬ 
reign port or some other part of the United 
States, shall be observed and enforced by all 
officers of the United States, in such place. 
Sect. 1. 2. In times of contagion the col¬ 

lectors of the revenue may remove, under 
the provisions of the act, into another dis¬ 
trict. Sect. 4. 3. The judge of any dis¬ 

trict court may, when a contagious disorder 
prevails in his district, cause the removal 
of persons confined in prison under the 
laws of the United States, into another dis¬ 
trict. Sect. 5. 4. In case of the preva¬ 

lence of a contagious disease at the seat of 
government, the president of the L-nited 
States may direct the removal of any or all 
public offices to a place of safety. Sect. 6. 
5. In case of such contagious disease, at 
the seat of government, the chief justice, 
or in case of his death or inability, the se¬ 
nior associate justice of the supreme court 
of the United States, may issue his warrant 
to the marshal of the district court within 
which the supreme court is by law to be 
holden, directing him to adjourn the said 
session of the said court to such other place 
within the same or adjoining district as he 
may deem convenient. And the district 
judges may, under the same circumstances, 
have the same power to adjourn to some 
other part of their several districts. Sect. 7. 

3. Offences against the provisions of 
the health laws are generally punished by 
fine and imprisonment. These are offences 
against public health, punishable by the 
common law by fine and imprisonment, such 
for example, as selling unwholesome provi¬ 
sions. 4 Bl. Com. 162; 2 East’s P* C. 
822; 6 East, R. 133 to 141; 3 M. & S. 

10; 4 Oampb. R. 10. 

4. Private injuries affecting a mau a 
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health arise upon a breach of contract, 
express or implied: or in consequence ot 
some tortious act unconnected with a con¬ 
tract. 

5, —1. Those injuries to health which 
arise upon contract are, 1st, The miscon¬ 
duct of medical men, when, through neglect, 
ignorance, or wanton experiments, they in¬ 
jure their patients. 1 Saund. 312, n. 2. 
2d. By the sale of unwholesome food: 
though the law does not consider a sale to 
be a warranty as to the goodness or quality 
of a personal chattel, it is otherwise with 
regard to food and liquors. 1 Rolle’s Ab. 
90, pi. 1, 2. 

6. —2. Those injuries which affect a 
man’s health, and which arise from tortious 
acts unconnected with contracts, arc, 1st. 
Private nuisances. 2d. Public nuisances. 
3d. Breaking quarantine. 4th. By sudden 
alarms, and frightening; as by raising a 
pretended ghost. 4 Bl. Com. 197, 201, 
note 25: 1 Hale, 429 ; Smith’s Forens. 
Med. 37 to 39; 1 Paris &Fonbl. 351,352. 
For private injuries affecting his health a 
man may generally have an action on the 
case. 

HEALTH OFFICER. The name of an 
officer invested with power to enforce the 
health laws. The powers and duties of 
health officers are regulated by local laws. 

HEARING, chancery practice . The 
term bearing is given to the trial of a chan¬ 
cery suit. 

2. The hearing is conducted as follows. 
When the cause is called on in court, the 
pleadings on each side are opened in a brief 
manner to the court by the junior counsel 
for the plaintiff; after which the plaintiff’s 
leading counsel states the plaintiff’s, case, 
and the points in issue, and submits to the 
court his arguments upon them. Then the 
depositions (if any) of the plaintiff’s wit¬ 
nesses, and such parts of the defendant’s 
answer as support the plaintiff’s case are 
read by the plaintiff’s solicitor; after which 
the rest of the plaintiff’s counsel address 
the court; then the same course of proceed¬ 
ings is observed on the other side, excepting 
that no part of the defendant’s answer can 
be read in his favor, if it be replied to ; the 
leading counsel for the plaintiff is then 
beard in reply : after which the court pro¬ 
nounces the decree. Newl. Pr. 153, 4; 
14 ^ in. Ab. 233 ; Com. Dig. Chancery, t! 
1 , 2 , 3 . 

Hearing, crim . law . The examination 

>f a prisoner charged with a crime or mis¬ 


demeanor, and of the witnesses for the ac¬ 
cuser. 

2. The magistrate should examine with 
earc all the witnesses for the prosecution, 
or so many of them as will satisfy his mind 
that there is sufficient ground to believe the 
prisoner guilty, and that the case*ought to 
be examined in court and the prisoner ought 
to be tried. If, after the hearing of all sucli 
witnesses, the offence charged is not made 
out, or, if made out, the matter charged is 
not criminal, the magistrate is bound to 
discharge the prisoner. 

3. When the magistrate cannot for want 
of time, or on account of the absence of a 
witness, close the bearing at one sitting, he 
may adjourn the case to another day, and, 
in bailable offences, either take bail from 
the prisoner for his appearance on that day, 
or commit him for a further bearing. Sec 
Fnrther hearing . 

4. After a final hearing, unless the ma¬ 
gistrate discharge the prisoner, it is hie duty 
to take bail in bailable offences, and he is 
the sole judge of the amount of bail to be 
demanded ; this, however, must not be ex¬ 
cessive. lie is the sole judge, also, whe¬ 
ther the offence be bailable or not. Wheu 
the defendant can give the bail required, 
he must be discharged ; when not, be must 
be committed to the county prison, to take 
his trial, or to be otherwise disposed of ac¬ 
cording to law. Sec 1 Chit. Cr. Law, 72, 
ch. 2. 

HEARSAY EVIDENCE. The evi¬ 
dence of those who relate, not what they 
know themselves, but wliat they have heard 
from others. 

2. As a general rule, hearsay evidence 
of a fact is not admissible. If any fact is 
to be substantiated against a person, it 
ought to be proved in his presence by tlm 
testimony of a witness sworn or affirmed to 
speak the truth. 

3. There are, however, exceptions to the 
rule. 1. Hearsay is admissible when it is 
introduced, not as a medium of proof in or¬ 
der to establish a distinct fact, but as being 
in itself a part of the transaction in ques¬ 
tion, when it is a part of the res gestce. 1 
Phil. Ev. 218 ; 4 Wash. C. C. R. 729 ; 14 
Serg. & Rawle, 275 ; 21 How. St. Tr. 535; 
6 East, 193. 

4. —2. What a witness swore on a former 
trial, between the same parties, and where 
the same point was in issue as in the second 
aetion, and he is since dead, what he swore 
to is in general, evidence. 2 Show. 47 ; 11 
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John. 11. 446 ; 2 Hen. & Munf. 193 ; 17 
John. R. 176. But see 14 Mass. 234; 2 
lluss. on Cr. 683, and the notes. 

5. —3. The dying declarations of a per¬ 
son who has received a mortal injury, as to 
the fact itself, and the party by whom it 
was committed, are good evidence under 
certain circumstances. Vide Declarations , 
and 15 John. R. 286 ; 1 Phil. Ev. 215; 2 
Russ, on Cr. 683. 

6. —4. In questions concerning public 
rights, common reputation is admitted to be 
evidence. 

7. —5. The declarations of deceased per¬ 
sons in cases where they appear to have 
been made against their interest, have been 
admitted. 

8. —6. Declarations in cases of birth and 
pedigree are also to be received in evidence. 

9. —7. Boundaries may be proved by 
hearsay evidence, but, it seems, it must 
amount to common tradition or repute. 6 
Litt. 7 ; 6 Pet. 341 ; Cooke, R. 142 ; 4 
Dev. 342 ; 1 Hawks, 45; 4 Hawks, 116: 
4 Day, 265. See 3 Ham. 283 ; 3 Bouv. 
Inst. n. 3065, et seq. 

10. There are perhaps a few more ex¬ 
ceptions which will be found in the books 
referred to below. 2 Russ, on Cr. B. 6, c. 
3 ; Phil. Ev. ch. 7, 8. 7 ; 1 Stark. Ev. 40; 
Rose. Cr. Ev. 20; Rose. Civ. Ev. 19 to 
24 ; Bac. Ab. Evidence, K; Dane’s Ab. 
Index, h. t. Vide also, Dig. 39, 3, 2, 8 ; 
Id. 22, 3, 28. See Gresl. Eq. Ev. pt. 2, 
c. 3, s. 3, p. 218, for the rules in courts of 
equity, as to receiving hearsay evidence ; 
20 Am. Jur. 68. 

HEDGE-BOTE. Wood used for re¬ 
pairing hedges or fences. 2 Bl. Com. 35 ; 
16 John. 15. 

HEIFER. A young cow, which has not 
had a calf. A beast of this kind two years 
and a half old, was held to be improperly 
described in the indictment as a cow*. 2 
East, P. C. 616 ; 1 Leach, 105. 

HEIR. One born in lawful matrimony, 
who succeeds by descent, and right of blood, 
to lands, tenements or hereditaments, being 
an estate of inheritance. It is an established 
rule of law, that God alone can make an 
heir. Beanie’s Glanville, 143 ; 1 Thomas, 
Co. Lit. 931 ; and Butler’s note, p. 938. 
Under the word heirs are comprehended 
the heirs of heirs in infinitum. 1 Co. Litt. 
7 b, 9 a, 237 b; Wood’s Inst. 69. Ac¬ 
cording to many authorities, heir may be 
nomen collectivum, as well in a deed as in a 
will, and operate in both in the same man¬ 


ner, as heirs in the plural number. ] Boll. 
Abr. 253; Ambl. 453; Godb. lo5; T, 
Jones, 111 ; Cro. Eliz. 313; 1 Burr. 38 ; 
10 Vin. Abr. 233, pi. 1; 8 Vin. Abr. 233; 
sed vide 2 Prest. on Est. 9, 10. In wills, 
in order to effectuate the intention of the 
testator, the w r ord heirs is sometimes con¬ 
strued to mean next of kin ; 1 Jac. & 

Walk. 388 ; and children. Ambl. 273. See 
further, as to the force and import of this 
word, 2 Vent. 311 ; 1 P. Wins. 229; 3 
Bro. P. C. 60, 454 ; 2 P. Wms. 1, 369 ; 2 
Black. R. 1010; 4 Ves. 26, 766, 794 ; 2 
Atk. 89, 580; 5 East, Rep. 533 ; 5 Burr. 
2615 ; 11 Mod. 189; 8 Vin. Abr. 317 ; 1 
T. R. 630; Bac. Abr. Estates in fee sim¬ 
ple, B. 

2. There are several kinds of heirs spe¬ 
cified below. 

3. By the civil law, heirs are divided 
into testamentary or instituted heirs; legal 
heirs, or heirs of the blood ; to which the 
Civil Code of Louisiana has added irregular 
heirs. They arc also divided into uncondi¬ 
tional and beneficiary heirs. 

4. It is proper here to notice a differ¬ 
ence in the meaning of the w r ord heir, as it 
is understood by the common and by the 
civil law. By the civil law, the term heirs 
was applied to all persons who were called 
to the succession, w'hethcr by the act of the 
party or by operation of law*. The person 
who was created universal successor by a 
will, was called the testamentary heir: and 
the next of kin by blood was, in cases of 
intestacy, called the heir at law, or heir by 
intestacy. The executor of the common 
law is, in many respects, not unlike the tes¬ 
tamentary heir of the civil law. Again, the 
administrator in many respects corresponds 
w r ith the heir by intestacy. By the common 
law, executors—unless expressly authorized 
by the will—and administrators, have no 
right, except to the personal estate of the 
deceased; whereas, the heir by the civil 
law was authorized to administer both the 
personal and real estate. 1 Brown’s Civ. 
Law, 344 ; Story, Confl. of Law's, § 508. 

5. All free persons, even minors, luna¬ 
tics, persons of insane mind or the like, 
may transmit their estates as intestate .ab 
intestato, and inherit from others. Civ. Code 
of Lo. 945 ; Accord, Co. Lit. 8 a. 

6. The child in its mother’s womb, is 
considered as born for all purposes of its 
own interest; it takes all successions opened 
in its favor, after its conception, provided it 
be capable of succeeding at the uonient of 
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its birth. Civ. Code of Lo. 948. Never¬ 
theless, if the child conceived is reputed 
born, it is only in the hope of its birth; it is 
necessary then that the child be born alive, 
for it cannot be said that those who are born 
dead ever inherited. Id. 949. See In ventre 
sa mere. 

Heir apparent. One who has an in- 
dafeasiblc right to the inheritance, provided 
he outlive the ancestor. 2 Bl. Com. 208. 

Heir, beneficiary. A term used in 
the civil law. Beneficiary heirs are those 
who have accepted the succession, under 
the benefit of an inventory regularly made. 
Civ. Code of Lo. art. 879. If the heir 
apprehend that the succession will be bur¬ 
dened with debts beyond its value, he 
accepts with benefit of inventory, and in 
that case he is responsible only for the 
value of the succession. See Inventory , 
benefit of, 

II EIit, collateral. A collateral heir 
is one who is not of the direct line of the 
deceased, but comes from a collateral line ; 
as, a brother, sister, an uncle and aunt, a 
Dcphew, niece, or cousin of the deceased. 

IIeir, conventional, civil law . A con¬ 
ventional heir is one who takes a succession 
by virtue of a contract; for example, a mar¬ 
riage contract, which entitles the heir to the 
succession. 

Heir, forced. Forced heirs are those 
who cannot be disinherited. This term is 1 
used amons the civilians. Vide Forced heirs, 

H eir, general. IIeir at common law, 
in the English law. The heir at common 
law is he who, after his father or ancestor’s 
, dealh has a right to, and is introduced into 
all his lands, tenements and hereditaments. 
He must be of the whole blood, not a bas¬ 
tard, alien, &c. Bac. Abr. Heir, B 2; 
Coparceners; Descent, 

Heir, irregular. In Louisiana, irregu¬ 
lar heirs are those who are neither testa¬ 
mentary nor legal, and who have been 
established by law to take the succession. 
Sec Civ. Code of Lo. art. 874. When the 
deceased has left neither lawful descendants 
nor ascendants, nor collateral relations > the 
law calls to his inheritance cither the sur¬ 
viving husband or wife, or his or her natu¬ 
ral children, or the state. Id. art. 911. 
This is called an irregular succession. 

Heir at law. He who, after his an¬ 
cestor’s death intestate, has a right to all 
lands, tenements, and hereditaments, which 
belonged to him, or of which he was seised. 
The same as heir general, (q. v.) 


IIeir, legal, civil law, A legal heir is 
one who is of the same blood of the deceased, 
and who takes the succession by force of 
law ; this is different from a testamentary 
or conventional heir, who takes the succes¬ 
sion in virtue of the disposition of man. 
See Civil Code of Louis, art. 873, 875; 
Diet, de, Jurisp., ITcriticr legitime. There 
arc three classes of legal heirs, to wit: the 
children and other lawful descendants ; the 
fathers and mothers and other lawful as¬ 
cendants ; and the collateral kindred. Civ. 
Code of Lo. art. 883. 

IIeir loom, estates. This word seems to 
be compounded of heir and loom, that is, a 
frame, viz, to w r eavc in. Some derive the 
word loom from the Saxon loma , or geloma , 
which signifies utensils or vessels generally. 
However this may be, the word loom , by 
time, is drawn to a more general significa 
tion, than it, at the first, did bear, compve 
hending all implements of household ; as, 
tables, presses, cupboards, bedsteads, wain¬ 
scots, and which, by the custom of somu 
countries, having belonged to a house, art; 
never inventoried after the decease of the 
owner, as chattels, but accrue to the heir, 
with the house itself. Minshev, The term 
heirlooms is applied to those chattels which 
are considered as annexed and necessary to 
the enjoyment of an inheritance. 

2. They are chattels which, contrary to 
the nature of chattels, descend to the heir, 
along with the inheritance, and do not pass 
to the executor of the last proprietor. 
Charters, deeds, and other evidences of the 
title of the land, together with the box or 
chest in wdiich they are contained : the keys 
of a house-, and fish in a fish pond, arc all 
heir looms. 1 Inst. 3 a ; Id. 185 b; 7 
Bep. 17 b; Cro. Eliz. 372; Bro. Ab. 
Charters, pi. 13; 2 Bl. Com. 28; 14 Vin. 
Ab. 291. 

Heir presumptive. A presumptive heir 
is one who, in the present circumstances, 
would be entitled to the inheritance, but 
whose rights may be defeated by the con¬ 
tingency of some nearer heir being born. 
2 Bl. Com. 208. In Louisiana, the pre¬ 
sumptive heir is he who is the nearest rela¬ 
tion of the deceased, capable of inheriting. 
This quality is given to him before the de¬ 
cease of the peraoD from whom he is to 
inherit, as well as after the opening of the 
succession, until he has accepted or re¬ 
nounced it. Civ. Code of Lo. art. 876. 

Heir, testamentary, civil law* A 

testamentary heir is one who is constituted 
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heir by testament executed in the form pre¬ 
scribed by law. He is so called to distin¬ 
guish him from the legal heirs, who are 
called to the succession by the law; and 
from conventional heirs, who are so con¬ 
stituted by a contract inter vivos . See 
Hares foetus; Devisee, 

II Kin, unconditional. A term used in 
the civil law, adopted by the Civil Code of 
Louisiana. Unconditional heirs are those ! 
who inherit without any reservation, or 
without making an inventory, whether their 
acceptance be express or taeit. Civ. Code 
of Lo. art. 878. 

HEIRESS. A female heir to a person 
having an estate of inheritance. When 
there is more than one, they are called co- 
keiresses , or co-heirs, 

HEPTARCHY, Eng, law. The name 
of the kingdom or government established by 
the Saxons, on their establishment in Bri¬ 
tain ; so called because it was composed of 
seven kingdoms, namely, Kent, Essex, Sus-' 
sex, Wessex, East Anglia, Mercia, and 
Northumberland. 

HERALDRY, civil and canon law . The 
art or office of a herald. It is the art, prac¬ 
tice, or science of recording genealogies, 
and blazoning arms or ensigns armorial. It 
also teaches whatever relates to the mar¬ 
shaling of cavalcades, processions, and 
other public ceremonies. Encyc.; Ridley’s 
View of the Civil and Canon Law, pt. 2, 
c. 1, § 6. 

HERBAGE, English law . A species 
of easement, which consists in the right to 
feed one’s cattle on another man’s ground. 

HEREDITAMENTS, estates . Anything 
capable of being inherited, be it corporeal 
or incorporeal, real, personal, or mixed, and 
including not only lands and everything 
thereon, but also heir looms, and certain 
furniture which, by custom, may descend to 
the heir, together with the land. Co. Litt. 
5b;l Tbo. Co. Litt. 219; 2 Bl. Com. 17. 
By this term such things are denoted, as 
may be the subject-matter of inheritance, 
.but not the inheritance itself; it cannot, 
therefore, by its own intrinsic force, enlarge 
an estate, prirna facie a life estate, into a 
fee. 2 B. & P. 251 ; 8 T. R. 503; 1 Tho. 
Co. Litt. 219, note T. 

2. Hereditaments are divided into cor¬ 
poreal and incorporeal. Corporeal heredi¬ 
taments are confined to lands, (q. v.) Vide 
Incorporeal hereditaments , and Shep. To. 
91; Cruise’s Dig. tit. 1, s. 1; Wood’s Inst. 
221; 3 Kent, Com. 321; Dane’s Ab. Index, 


h. t.; 1 Chit. Pr. 203-229; 2 Bouv. Inst 
n. 1595, et seq, 

HEREDITARY. That which is in¬ 
herited. 

HERESY, Eng, law. The adoption of 
any erroneous religious tenet, not warranted 
by the established church. 

2. This is punished by the deprivation 
of certain civil rights, and by fine and im¬ 
prisonment. 1 East, P. C. 4. 

3. In other countries than England, by 
heresy is meant the profession, by Christians, 
of religious opinions contrary to the dogmas 
approved by the established church of the 
respective countries. For an account of the 
.origin and progress of the laws against 
heresy, see Giannoni’s Istoria di Napoli, 
vol. 3, p.p. 250, 251, &c. 

4. In the United States, happily, wc 
have no established religion; there can, 
therefore, be no legal heresy. Vide Jlpos - 
tacy: Christianity, 

HERISCHILD. A species of English 
military service, or knight’s fee. 

HEillOTS, Eng. law . A render of the 
best beast or other goods, as the custom 
may. be, to the lord, on the death of the 
tenant. 2 Bl. Com. 97. 

2 They are usually divided into two 
sorts, heriot service, and heriot custom ; the 
former are such as are due upon a special 
reservation in the grant or lease of lands, 
and therefore amount to little more than a 
mere rent; the latter arise upon no special 
reservation whatsoever, but depend merely 
upon immemorial usage and custom. These 
are defined to be a customary tribute of 
goods and chattels, payable to the lord of 
the fee, on the decease of the owner of the 
land. 2 Bl. Coin. 422. Vide Com. Dig. 
Copyhold, K 18; Bac. Ab. h. t.; 2 Saund. 
Index, h. t.; 1 Vern. 441. 

HERITAGE. By this word is under¬ 
stood, among the civilians, every species of 
immovable which can be the subject of pro¬ 
perty, such as lands, houses, orchards, woods, 
marshes, ponds, &c., in whatever mode they 
may have been acquired, either by descent 
or purchase. 3 Toull. 472. It is some¬ 
thing that can be inherited. Co. Litt. fl. 
731. 

HERMAPHRODITES. Persons who 


lave in the sexual organs the appearance 
if both sexes. They are adjudged to be- 
ong to that which prevails in them. Co. 
j\tt, 2, 7 ; Domat, Lois Civ. liv. 1, t. 2, a 

n. 9. . 

2. The sexual characteristics in the hu 
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man species arc widely separated, and the 
two sexes are never, perhaps, united in the 
same individual. 2 Dunglison’s Hum. Phy¬ 
siol. 304; 1 Heck’s Med. Jur. 94 to 110. 

3. Dr. William Harris, in a lecture 
delivered to the Philadelphia Medical Insti¬ 
tute, gives an interesting account of a sup¬ 
posed hermaphrodite who came under his 
own observation in Chester county, Penn¬ 
sylvania. The individual was called Eliza¬ 
beth, and till the age of eighteen, wore the 
female dress, when she threw it off, and 
assumed the name of Rees, with the dress 
and habits of a man ; at twenty-five, she 
married a woman, but had no children. Her 
clitoris was five or six inches long, and in 
coition, which she greatly enjoyed, she used 
this instead of the male organ. She-lived 
till she was sixty years of age, and died in 
possession of a large estate, which she had 
acquired by her industry and enterprise. 
Medical Examiner, vol. ii. p. 314. Vide 
1 Briand, Med. Leg. c. 2, art. 2, § 2, n. 2; 
Diet, des Sciences Med. art. Hypospadias, 
et art. Impuissanee; Guy, Med. Jur. 42, 47. 

HIDE , measures . In England, a hide of 
land, according to some ancient manuscripts, 
contained one hundred and twenty acres. 
Co. Litt. 5; Plowd. 167 ; Touchst. 93. 

HIERARCHY, eccL law . A hierarchy 
signified, originally, power of the priest; for 
in the beginning of societies, the priests were 
entrusted with all the power; but, among 
the priests themselves, there were different 
degrees of power and authority, at the sum¬ 
mit of which was the sovereign pontiff, and 
this was called the hierarchy. Now it sig¬ 
nifies, not so much the power of the priests 
as the order of power . 

HIGH. This word has various signifi¬ 
cations : 1. Principal or chief, as high con¬ 
stable, high sheriff. 2. Prominent, in a bad 
sense, as high treason. 3. Open, not con¬ 
fined, as high seas. 

High constable. An officer appointed 
in some cities bears this name. His powers 
are generally limited to matters of police, 
and are not more extensive in these respects 
than those of constables . (q. v.) 

High court of delegates, English 
taw . The name of a court established by 
stat. 25 Hen. VIII. c. 19, s. 4. No per¬ 
manent judges are appointed, but in every 
case of appeal to this court, there issues 
a special commission, under the great seal 
of Great Britain, directed to such persons 
as the lord chancellor, lord keeper, or lords 
commissioners of the great seal, for the time 


being, shall think fit to appoint to hear and 
determine the same. The persons usually 
appointed, are three puisne judges, one from 
each court of common law, and three or more 
civilians ; but in special cases, a fuller com¬ 
mission is sometimes issued, consisting of 
spiritual and temporal peers, judges of the 
common law, and civilians, three of each 
description. In case of the court being 
equally divided, or no common law judge 
forming part of the majority, a commission 
of adjuncts issues, appointing additional 
judges of the same description. 1 Ilagg. 
Eccl. R. 384; 2 Hagg. Eccl. R. 84; 3 
Ilagg. Eccl. R. 471 ; 4 Burr. 2251. 

High seas. This term, which is fre¬ 
quently used in the laws of the United 
States, signifies the unenclosed waters of 
the ocean, and also those waters on the sea 
coast which arc without the boundaries of 
low water mark. 1 Gall. R. 624 ; 5 Ma¬ 
son’s R. 290; 1 Bl. Com. 110: 2 Ilagg. 
Adm. R. 398 ; Dunl. Adm. Pr. 32, 33. 

2. The Act of Congress of April 30, 
1790, s. 8, 1 Story’s L. U. S. 84, enacts, 
that if any person shall commit upon the 
high seas , or in any river, haven, basin, or 
bay, out of the jurisdiction of any particular 
state, murder, &c., which, if committed 
within the body of a county, would, by the 
laws of the United States, be punishable 
with death, every such offender, being 
thereof convicted, shall suffer death ; and 
the trial of crimes committed on the high 
seas, or in any place out of the jurisdiction 
of any particular state, shall be in the dis¬ 
trict where the offender is apprehended, or 
into which he may first be brought. See 
4 Dali. R. 426; 3 Wheat. R. 33G; 5 
Wheat. 184, 412; 3 W. C. C. R. 515; 
Serg. Const. Law, 334; 13 Am. Jur. 279 ; 
1 Mason, 147, 152; 1 Gallis. 624. 

High treason, English law. Treason 
against the king, in contradistinction with 
petit treason, which is the treason of a ser¬ 
vant towards his master; a wife towards her 
husband : a seeular or religious man against 
his prelate. See Petit treason; Treason . 

High water mark. That part of the 
shore of the sea to which the waves ordina¬ 
rily reach when the tide is at its highest. 6 
Mass. R. 435 ; 1 Pick. R. 180 ; 1 Halst. 
R. 1 ; 1 Russ, on Cr. 107 ; 2 East, P. C. 
803. Vide Sea shore; Tide . 

HIGHEST BIDDER, contracts . H* 
who, at an auction, offers the greatest price 
for the property sold. 

2. The highest bidder is entitled to have 
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the article sold at his bid, provided there 
has been no unfairness on his part. A dis¬ 
tinction has been made between the highest 
and the best bidder. In judicial sales, 
where the highest bidder is unable to pay, 
it is said the sheriff may offer the property like. 

to the next highest, who will pay, and he is HIRE, contracts. A bailment, where a 
considered the highest best bidder. 1 Dali, compensation is to be given for the use of a 
R. 419. thing, or for labor or services about it. 2 

HIGHWAY. A passage or road through Kent’s Coin. 456; 1 Bell’s Com. 451; 
the country, or some parts of it, for the use Story on Bailm. § 369 ; .see 1 Bouv. Inst, 
of the people. 1 Bouv. Inst. n. 442. The n. 980, et seq ; Pothicr, Coutrat de Lounge, 
term highway is said to be a generic name eh. 1, n. 1; Domat, B. 1, tit. 4, § 1, n. 1; 
for all kinds of public ways. 6 Mod. R. 255. Code Civ. art. 1709, 1710 ; Civ. Code of 

2. Highways are universally laid out by Lo. art. 2644, 2645. See this Diet. Hirer; 
public authority, and repaired at the public Letter . 

expense, by direction of law. 4 Burr. Rep. 2. The contract of letting and hiring is 
2511. usually divided into two kinds; first, Locu- 

3. The public have an easement over a tio, or Locatio conductio rei> the bailment 
highway, of which the owner of the land of a thing to be used by the hirer, for a com- 
cannot deprive them ; but the soil and free- pensation to be paid by him. 

hold still remain in the owner, and he may 3. Secondly, Locatio operis , or the hire 
use the land above and below consistently of the labor and services of the hirer, for a 
with the easement. lie may, therefore, work j compensation to be paid by the letter, 
a mine, sink a drain or waiter course, under 4. And this last kind is again sub- 
the highway, if the easement remains unim- divided into two classes : 1. Locatio operis 
paired. Vide Road; Street; Way; and 4 , faciendi , or the hire of labor and work to be 
Vin. Ab. 502 ; Bac. Ab. h. t.; Com. Dig. j done, or care and attention to be bestowed 
Chemin ; Dane’s Ab. Index, h. t.; Egre- : on the goods let by the hirer, for a compen- 
mont on Highways; Wellbeloved on High- j sation ; or, 

ways ; Woolrych on Ways ; 1 N. H. Rep. 5.—2. Locatio operis mercium vehenda- 

16 ; 1 Conn. R. 103 ; 1 Pick. R. 122 ; 1 j rwm, or the hire and carriage of goods from 
M’Cord’s R. 67 ; 2 Mass. 11. 127; 1 Pick. 1 one place to another, for a compensation. 
R. 122; 3 Rawle, R. 495; 15 John. R. \ Jones’ Bailm. 85, 86, 90, 103, 118; 2 
483; 16 Mass. R. 33 ; 1 Shcpl. R. 250; 4 j Kent’s Com. 456; Code Civ. art. 1709, 
Day, R. 330 ; 2 Bail. R. 271; 1 Yeates, ; 1710, 1711. 

Rep. 167. I 6. This contract arises from the princi- 

4. The owners of lots on opposite sides ' pies of natural law ; it is voluntary, and 

ff a highway, are prima facie owners, each . founded in consent : it involves mutual 
of one half of the highway; 9 Serg. & and reciprocal obligations; and it is for 

Rawle, 33; Ham. Parties, 275; Bro. Abr. mutual benefit. In some respects it bears 
Nuisance, pi. 18; and the owner may re- a strong resemblance to the contract of sale; 
cover the possession in ejectment, and have the principal difference between them being, 
it delivered to him, subject to the public that in cases of sale, the owner parts with 
easement. Adams on Eject. 19, 18; 2 the whole proprietary interest in tlie thing; 
Johns. Rep. 357 ; 15 Johns. Rep. 447; 6 and in cases of hire, the owner parts with 
Mass. 454 ; 2 Mass. 125. it only for a temporary use and purpose. 

5. If the highway is impassable, the pub- In a sale, the thing itself is the object of the 
lie have the right to pass over the adjacent contract; in hiring, the use of the thing is 
soil; but this rule does not extend to pri- its object. Vinnius, lib. 3, tit. 25, in pr.; 
vate ways, without an express grant. Morg. Pothicr, Louage, n. 2, 3, 4 ; Jones’ Bailm. 
Vad. Mec. 456-7 ; 1 Tho. Co. Lit. 275, 86; Story on Bailm. § 371. 

note ; 1 Barton, Elem. Conv. 271; Yelv. 7. Three things are of the essence of 
112, note 1. the contract: 1. That there should be a 

thing to be let. 2. A price for the hire. 
3. A contract possessing a legal obligation. 
Pothier, Louage, n. 6; Civ. Code of Lo. 
art. 2640. 


HIGHWAYMAN. A robber on the 
highway. 

HILARY TERM, Eng. law. One of 
the four terms of the courts, beginning the 


11th and ending the 31st day of January 
in each year. 

HIGLER, Eng. law. A person whe 
carries from door.to door, and sells by re¬ 
tail, small articles of provisions, and tho 
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8. There is a species of contract in 
which, though no price in money be paid, 
and which, strictly speaking, is not the con¬ 
tact of hiring, yet partakes of its nature. 
According to Pot bier, it is an agreement 
which must be classed with contracts do 
ut des. (q. v.) It frequently takes place 
among poor people in the country. He 
gives the following example: two poor 
neighbors, cadi owning a horse, and de¬ 
sirous to plough their respective fields, to 
do which two horses are required, one 
agrees that he will let the other have his 
horse for a particular time, on condition that 
the latter will let the former have his horse 
for the same length of time. Du Louage, 
u. 458. This contract is not a hiring, 
strictly speaking, for want of a price ; nor 
is it a loan for use, because there is to be a 
recompense. It has been supposed to be a 
partnership ; but it is different from that 
contract, because there is no community of 
profits. This contract is, in general, ruled 
by the same principles which govern the 
contract of hiring. 19 Toull. n. 247. 

9. Hire also means the price given for 
the use of the thing hired ; as, the hirer is 
bound to pay the hire or recompense. 

Vide Doiuat. liv. 1, tit. 4; Poth. Con- 
trat de Louage; Toull. tomes 18, 19, 20; 
Mcrl. Report, mot Louage ; Dalloz, Diet, 
mot Louage; Argou, Inst. liv. 3, c. 27. 

HIRER, contracts . Called, in the civil 
law, conductor , and, in the French law, 
condudeurj procureur , locataire , is he who 
takes a thing from another, to use it, and 
pays a compensation therefor. Wood’s Inst. | 
B; 3, c. 5, p. 236 ; Pothier, Louage, n. 1 ; 
Domat, B. 1, tit. 4, § 1, n. 2; Jones’ 
Bailm. 70 ; see this Diet. Letter. 

2. There is, on the part of the hirer, 
an implied obligation, not only to use the 
thing with due care and moderation, but not 
to apply it to any other use than that for 
which it is hired; for example, if a horse is 
hired, as a saddle 'horse, the hirer has no 
right to use the horse in a cart, or to carry 
loads, or as a beast of burden. Pothier, 
Louage, n. 189 ; Domat, B. 1, tit. 4, § 2, 
art. 2, 3 ; Jones’ Bailm. 68, 88 ; 2 Saund. 
47 g, and note; 1 Bell’s Com. 454; 1 
Cowen’s R. 322; 1 Meigs, R. 459. If a 
carriage and horses are hired to go from 
Philadelphia to New York, the hirer has no 
right to go with them on a journey to Bos¬ 
ton. Jones’ Bailm. 68 ; 2 Ld. Raym. 915. 
So, if they are hired for a week, he has no 
right to use them for a month. Jones 5 


Bailm. 68; 2 Ld. Raym. 915; 5 Mass. 
104. And if the thing be used for a dif¬ 
ferent purpose from that which was intended 
by the parties, or in a different manner, or 
for a longer period, the hirer is not only 
responsible for all damages, but if a loss 
occur, although by inevitable casualty, he 
will be responsible therefor. 1 Rep. Const. 
C. So. Car. 121 ; Jones’ Bailm. 68, 121 ; 

2 Ld. Raym. 909, 917. In short, such a 
misuser is deemed a conversion of the 
property, for which the hirer is deemed re¬ 
sponsible. Bac. Abr. Bailment, C; Id. 
Trover, C, D, E ; 2 Saund. 47 g ; 2 Bulst. 
306, 309. 

3. The above rules apply to cases 
where the hirer has the possession as well 
as the use of the thing hired ; when the 
owner or his agents retain the possession, 
the hirer is not in general responsible for 
an injury done to it. For example, when 
the letter of a carriage and a pair of horses 
sent his driver with them, and an injury 
occurred, the hirer was held not to be re¬ 
sponsible. 9 Watts, R. 556, 562; 5 Esp. 
R. 263; Poth. Louage, n. 196 ; Jones, 
Bailm. 88 ; Story, Bailui. § 403. But see 
1 Bos. & P. 404, 409; 5 Esp. N. P. c 
35 ; 10 Ain. Jur. 256. 

4. Another implied obligation of tho 
hirer is to restore the thing hired, when the 
bailment is determined. 4 T. R. 260 ; 

3 Camp. 5, n.; 13 Johns. R. 211. 

5. The time, the place, and the mode 
of restitution of the thing hired, are go¬ 
verned by the circumstances of each case, 
and depend upon rules of presumption of 
the intention of the parties, like those in 
other cases of bailment. Story on Bailm. 
§415. 

6. There is also an implied obligation 
on the part of the hirer, to pay the hire 
or recompense. Pothier, Louage, n. 134 ; 
Domat, B. 2, tit. 2, § 2, n. 11 ; Code Civ. 
art. 1728. 

See, generally, Bouv. Inst. Index, h. t., 
Employer; Hire; Letter . 

HIS EXCELLENCY. A title given 
by the constitution of Massachusetts to tho 
governor of that commonwealth. Const, 
part 2, c. 2, s. 1, art. 1. This title is cus¬ 
tomarily given to the governors of tho 
other states, whether it be the official de¬ 
signation in their constitutions and laws or 
not. 

HIS HONOR. A title given by the 
constitution of Massachusetts to the lieu¬ 
tenant governor of that commonwealth. 
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Const, part 2, c. 2, s. 2, art. 1. It is also 
customarily given to some inferior magis¬ 
trates, as the mayor of a city. 

HISTORY, evidence. The recital of 

facts written and given out for true. 

2. Facts stated in histories may be read 
in evidence, on the ground of their noto¬ 
riety. Skin. II. 14; 1 Vcntr. R. 149. But 
these facts must be of a public nature, and 
the general usages and customs of the 
country. Bull. N. P. 248 ; 7 Pet. R. 554; 
1 Phil. & Am. Ev. 606 ; 30 Howell’s St. 
Tr. 492. Histories are not admissible in 
relation to matters not of a public nature, 
such as the custom of a particular town, a 
descent, the boundaries of a county, and 
the like. 1 Salk. 281; S. C. Skin. 623 ; 
T. Jones, 164; 6 C. & P. 586, note. See 
9 Ves. 347; 10 Yes. 354; 3 John. 385 ; 
1 Binn. 399; and Notoriety. 

HODGE-PODGE ACT. A name given 
to a legislative act which embraces many 
subjects. Such acts, besides being evident 
proofs of the ignorance of the makers of 
them, or of their want of good faith, are 
calculated to create a confusion which is 
highly prejudicial to the interests of justice. 
Instances of this wretched legislation are 
everywhere to be found. See Barring, on 
the Stat. 449. Vide Title; Legislation. 

IKERES FACTUS, civil law. An heir 
instituted by testament; one made an heir 
by the testator. Vide Heir. 

Hceres natus, civil law. An heir by 
intestacy ; he on whom an estate descends 
by operation of law. Vide Heir. 

HOGSHEAD. A measure of wine, oil, 
and the like, containing half a pipe; the 
fourth part of a tun, or sixty-three gallons. 

TO HOLD. These words are now used 
in a deed to express by what tenure the 
grantee is to have the land. The clause 
which commences with these words is called 
the tenendum. Vide Habendum; Tenen¬ 
dum. 

2. To hold, also means to decide, to ad¬ 
judge, to decree; as, the court in that case 
held that the husband was not liable for the 
contract of the wife, made without his ex¬ 
press or implied authority. 

3. It also signifies to bind under a con¬ 
tract, as the obligor is held and firmly 
bound. In tbe constitution of the United 
States, it is provided, that no person held 
to service or labor in one state under the 
laws thereof, escaping into another, shall, in 
consequence of any law or regulation therein, 
he discharged from such service or labor, 


but shall be delivered up on the claim of 
the party to whom such service or labor 
may be due. Art. 4, sec. 3, § 3 ; 2 Kerg. 
&R. 306; 3 Id. 4; 5 Id. 52; 1 Wash. U 
C. R. 500; 2 Pick. 11; 16 Pet. 539,074. 

HOLDER. The holder of a bill of ex¬ 
change is the person who is legally in the 
possession of it, either by endorsement or 
delivery, or both, and entitled to receive 
payment either from the drawee or acceptor, 
and is considered as an assignee. 4 Dali. 
53. And one who endorses a promissory 
note for collection, as an agent, will be con¬ 
sidered the holder for the purpose of trans¬ 
mitting notices. 2 Hall, R. 112; 6 IIow. 
U. S. 248 ; 20 John. 372. Vide Bill of 
Exchange. 

HOLDING OVER. The act of keeping 
possession by the tenant, without the con¬ 
sent of the landlord, of premises which the 
latter, or those under whom he claims, had 
leased to the former, after the term has 
expired. 

2. When a proper notice has been given, 
j th is injury is remedied by ejectment, or, 
■ under local regulations, by summary pro- 
! ccedings. Vide 2 Yeatcs’ R. 523 : 2 Serg. 
| & Rawle, 486 ; 5 Binn. 228 ; 8 Serg. & 
llawlc, 459 ; 1 Binn. 334, n.; 5 Serg. & 
Rawle, 174; 2 Serg. & Rawle, *50; 4 
Rawle, 123. 

HOLOGRAPH. What is written by 
one’s own hand. The same as Olograph. 
Vide Olograph . 

HOMAGE, Eng. law. An acknowledg¬ 
ment made by the vassal in the presence 
of his lord, that be is his man, that is, his 
subject or vassal. The form in law French 
was, Jeo deveigne vosfre home. 

2. Homage was liege and feudal. The 
former was paid to the king, the latter to 
the lord. Liege, was borrowed from the 
French, as Thaumas informs us, and seems 
to have meant a service that was personal 
and inevitable. Houard, Gout. Anglo Nor¬ 
man, tom. 1, p. 511; Beames; Glanville, 
215, 216, 218, notes. 

HOME PORT. The port where the 
owner of a ship resides; this is a relative 
term. 

HOMESTALL. The mansion-house. 

HOMESTEAD. The place of the house 
or home place. Homestead farm does not 
necessarily include all the parcels of land 
owned by the grantor, though lying and oc¬ 
cupied together. This depends upon the 
intention of the parties when the term is 
mentioned in a deed, and is to be gathered 
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from the context. 7 N. H. Rep. 241 ; 15 
John. lv. 4< 1. J>ee Manor; Jllansion. 

HOMICIDE, trim. law. According to 
Blaekstone, it is the killing of any human 
creature. 4 Com. 177. This is the most ex¬ 
tensive sense of this word, in which the in¬ 
tention is not considered. But in a more 
limited sense, it is always understood that 
the killing is by human agency, and Haw¬ 
kins defines it to be the killing of a man by 
a man. 1 llawk. c. 8, s. 2. See Dalloz, 
Diet. h. t. Homicide may perhaps be de¬ 
scribed to be the destruction of the life of 
one human being, either by himself, or by 
the act, procurement, or culpable omission 
of another. When the death has been in¬ 
tentionally caused by the deceased himself, 
the offender is called Jelo de se; when it is 
caused by another, it is justifiable, excus¬ 
able, or felonious. 

2. The person killed must have been 
born ; the killing before birth is called foeti¬ 
cide. (q. v.) 

3. The destruction of human life at any 
period after birth, is homicide, however 
near it may be to extinction, from any other 
cause. 

4. —1. Justifiable homicide is such as 
arises, 1st. From unavoidable necessity, 
without any will, intention or desire, and 
without any inadvertence in the party kill¬ 
ing, and therefore without blame ; as, for 
instance, the execution, according to law, 
of a criminal who has been lawfully sen¬ 
tenced to be hanged ; or, 2d. It is commit¬ 
ted for the advancement of public justice; 
as, if an officer, in the lawful execution of 
his office, either in a civil or criminal case, 
should kill a person who assaults and re¬ 
sists him. 4 Bl. Com. 178-180. See Jus - 
fifiable homicide . 

5. —2. Excusable homicide is of two 
kinds : 1st. Homicide per infortunium . 
tq. v.); or, 2d. Se defendendo , or self de¬ 
fence. (q. v.) 4 Bl. Com. 182, 3. 

6. -3. Felonious homicide, which in¬ 
cludes, 1. Self-murder, or suicide ; 2. Man¬ 
slaughter, (q. v.); and, 3. Murder, (q. v.) 

Vide, generally, 3 Inst. 47 to 57 ; 1 
Hale, P. C. 411 to 502 ; 1 Hawk. c. 8; 
Fost. 255 to 337 ; 1 East, P. C. 214 to 
391 ; Com. Dig. Justices, L. M. ; Bac. Ab. 
Murder and Homicide : Burn’s Just. h. t.; 
Williams’ Just. h. t.; 2 Chit. Cr. Law, ch. 
9 ; Cro. C. C. 285 to 300 ; 4 Bl. Com. 176 
to 204 : 1 Russ. Cr. 421 to 553; 2 Swift’s 
Dig. 267 to 292. 

HOMIN’E CAPTO IN WITHERNAM, 


Engl, law . The name of a writ directed 
to the sheriff, and commanding him to take 
one who has taken any bondsman, and con¬ 
veyed him out of the country, so that he 
cannot be replevied. Vide Withernam; The¬ 
saurus, Brev. 63. 

IIomine eligkndo, English law . The 
name of a writ directed to a corporation, 
requiring the members to make choice of a 
new man, to keep the one part of a seal 
appointed for statutes merchant. Tcchn. 
Diet. b. t. 

IIomine heplegiando. When a man 
is unlawfully in custody, ho may be re¬ 
stored to bis liberty by writ de homine 
replegiando , upon giving bail ; or by a writ 
of habeas corpus, which is the more usual 
remedy. Vide Writ de homine replegiando. 

HOMO. This Latin word, in its most 
enlarged sense, includes both man and wo¬ 
man. 2 Inst. 45. Vide Man. 

HOMOLOGATION, civil law . Appro¬ 
bation, confirmation by a court of justice, a 
judgment which orders the execution of 
some act; as, the approbation of an award, 
and ordering execution on the same. Merl. 
Repert. h. t.; Civil Code of Louis. Index, 
h. t.; Dig. 4, 8; 7 Toull. n. 224. To ho¬ 
mologate, is to say the like, similiten' dicere. 
9 Mart. L. R. 324. 

HONESTY. • That principle which re¬ 
quires us to give every one his due. JYul 
ne doit s'enrichir aux depens du droit d y au- 
trui . 

2. The very object of social order is co 
promote honesty, and to restrain dishonesty ; 
to do justice and to prevent injustice. It is 
no less a maxim of law than of religion. 
do unto others as you wish to be done by. 

HONOR. High estimation. A testi¬ 
mony of high estimation. Dignity. Repu¬ 
tation. Dignified respect of character 
springing from probity, principle, or moral 
rectitude. A duel is not justified by any 
insult to our honor. Honor is also employ¬ 
ed to signify integrity in a judge, courage 
in a soldier, and chastity in a woman. To 
deprive a woman of her honor is, in some 
cases, punished as a public wrong, and by 
an action for the recovery of damages done 
to the relative rights of a husband or a 
father. Vide Criminal conversation . 

2. In England, when a peer of parlia¬ 
ment is sitting: judicially in that body, his 
pledge of honor is received instead of au 
oath ; and in courts of equity, peers, peer¬ 
esses, aud lords of parliament, answer on 
their honor only. But the courts of com- 
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mon law know no such distinction. It is 
needless to~add, that as we are not encum¬ 
bered by a nobility, there is no such distinc¬ 
tion in the United States, all persons being 
equal in the eye of the law. 

Honor, Eng. law . The seigniory of a 
lord paramount. 2 Bl. Com. 91. 

To honor, contr . To accept a bill of 
exchange ; to pay a bill accepted, or a pro¬ 
missory note, on the day it becomes due. 
7 Taunt. 164; 1 T. 11. 172. Vide To 
Dishonor. 

HONORARIUM. A recompense for 
services rendered. It is usually applied 
only to the recompense given to persons 
whose business is connected with science ; 
as the fee paid to counsel. 

2. It is said this honorarium is purely 
voluntary, and differs from a fee, which may 
be recovered by action. 5 Serg. & Rawle, 
412 ; 3 Rl. Com. 28 ; 1 Chit. Rep. 38 ; 2 
Atk. 332; but sec 2 Penna. R. 75; 4 
Watts’ R. 334; Vide Dalloz, Diet. h. t., 
and Salary. See Counsellor at law . 

HORS DE SON FEE, pleading in the 
ancient English law. These words signify 
out of his fee. A plea which was pleaded, 
when a person who pretended to be the lord, 
brought an action for rent services, as issu¬ 
ing out of his land : because if the defend¬ 
ant could prove the land was out of his 
fee, the action failed. Vide 9 Rep. 30 : 2 
Mod. 104 ; 1 Danvers’ Ab. 655 ; Vin. Ab. 
h. t. 

HORSE. Until a horse has attained the 
age of four years, he is called a colt. (q. v.) 
Russ. & Ry. 416. This word is sometimes 
used as a generic name for all animals of 
the horse kind. 3 Brev. 9. Vide Colt; 
Gender; and Yelv. 67, a. 

HOSTAGE. A person delivered into 
the possession of a public enemy in the 
time of war, as a security for the perform¬ 
ance of a contract entered into between the 
belligerents. 

2. Hostages are frequently given as a 
security for the payment of a ransom bill, 
and if they should die, their death would 
not discharge the contract. 3 Burr. 1734 ; 
1 Kent, Com. 106 ; Dane’s Ab. Index, h. t. 

1IOSTELLAGIUM, Engl law . A right 
reserved to the lords to be lodged and en¬ 
tertained in the houses of their tenants. 

HOSTILITY. A state of open enmity; 
open war. Wolff, Dr. de la Nat. § 1191. 
Hostility, as it regards individuals, may be 
permanent or temporary ; it is permanent 
when the individual is a citizen or subject 


of the government at war, and temporary 
when he happens to be domiciliated or resi¬ 
dent in the country of one of the bellige¬ 
rents ; in this latter case the individual may 
throw off the national character lie lias thus 
acquired by residence, when lie puts him¬ 
self in motion, bona fide y to quit the coun¬ 
try sine animo revert endi. 3 Rob. Ad in. 
Rep. 12; 3 Wheat. R. 14. 

2. There may be a hostile character 
merely as to commercial purposes, and hos¬ 
tility may attach only to the person as a 
temporary enemy, or it may attach only to 
the property of a particular description. 
This hostile character in a commercial view, 
or one limited to certain intents and pur¬ 
poses only, will attach in consequence of 
having possessions in the territory of the 
enemy, or by maintaining a commercial 
establishment there, or by a personal resi¬ 
dence, or by particular inodes of traffic, as 
by sailing under the enemy’s flag or pass¬ 
port. 9 C ranch, 191 ; 5 Rob. A dm. Rep. 
21, 161 ; 1 Kent, Com. 73 ; Wesk. on Ins. 
h. t. : Chit. Law of Nat. Index, h. t. 

HOTCHPOT, estates. This homely term 
is used figuratively to signify the blending 
and mixing property belonging to different 
persons, in order to divide it equally among 
those entitled to it. For example, if a man 
seised of thirty acres of land, and having 
two children, should, on the marriage of one 
of them, give him ten acres of it, and then 
die intestate seised of the remaining twenty ; 
now, in order to obtain his portion of the 
latter, the married child must bring back 
the ten acres he received, and add it to his 
father’s estate, when an equal division of 
the whole will take place, and each be enti¬ 
tled to fifteen acres. 2 Bl. Com. 190. The 
term hotchpot is also applied to bringing 
together all the personal estate of the de¬ 
ceased, with the advancements he has made 
to his children, in order that the same may 
be divided agreeably to the provisions of 
the statute for the distribution of intestate’s 
estates. In bringing an advancement into 
hotchpot, the donee is not required to ac¬ 
count for the profits of the thing given; for 
example, he is not required to bring into 
hotchpot the produce of negroes, nor the 
interest of money. The property must be 
accounted for at its value when given. 1 
Wash. R. 224 ; 17 Mass. 358 ; 2 Desaus. 
127; 3 Rand. R. 117; 3 Pick. R. 450; 

3 Rand. 559 ; Coop. Justin. 575. 

2. In Louisiana the term collation is 
used instead of hotchpot. The collation of 
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goods is the supposed or real return to the 
mass, of the succession, which an heir makes 
of property which he received in advance 
of his share or otherwise, in order that such 
property may he divided together with the 
other effects of the succession. Civ. Code 
of Lo. art. 1305 ; and vide from that article 
to article toll7. 

Vide, generally, Bac. Ab. Coparceners, 
E ; Bac. Ab. Executors, &c., K; Com. Dig. 
Guardian, G *2, Parcener, C 4; 8 Com. Dig. 
App. tit. Distribution, Statute of, III. For 
the French law, sec Merl. Report, mots 
Rapport a succession. 

HOUR, measure of time . The space of 
sixty minutes, or the twenty-fourth part of 
a natural day. A r idc Bate; Fraction; and 
Co. Litt. 13o ; 8 Chit. Pr. 110. 

HOUSE, estates . A place for the habita¬ 
tion and dwelling of man. This word has 
several significations, as it is applied to dif¬ 
ferent things. In a grant or demise of a 
house, the curtilage and garden will pass, 
even without the words “ with the appurte¬ 
nances,” being added. Cro. Eliz. 89 ; S. C. 
8 Leon. 214; 1 Plowd. 171; 2 Saund. 401, 
note 2, 4 Penn. St. R. 98. 

2. In a grant or demise of a bouse with 
the appurtenances, no more will pass, al¬ 
though other lands have been occupied with 
the house. 1 P. Wins. 608 : Cro. Jac. 526 ; 
2 Co. 82; Co. Litt. 5 d.; Id. 36 a. b.; 2 
Saund. 401, note 2. 

3. If a house, originally entire, be 
divided into several apartments, with an 
outer door to each apartment, and no com¬ 
munication with each other subsists, in such 
case the several apartments are considered 
as distinct houses. 6 Mod. 214; Woodf. 
Land. & Ten. 178. 

4. In cases of burglary, the mansion or 
dwelling-house in which the burglary might 
be committed, at common law includes the 
outhouses, though not under the same roof 
or adjoining to the dwelling-house, pro¬ 
vided they were within the curtilage, or 
common fence, as the dwelling or mansion 
house. 3 Inst. 64; 1 Hale, 558; 4 Bl. 
Com. 225; 2 East, P. C. 493; 1 Hay w. 
N. C. Rep. 102, 142; 2 Russ, on Cr. 
14. 

5. The term house, in case of arson, 
includes not only the dwelling but all the 
outhouses, as in the case of burglary. It is 
a maxim in law that every man’s house is 
his castle, and there he is entitled to perfect 
security ; this asylum cannot therefore be 
legally invaded, unless by an officer duly 


authorized by legal process: and this pro¬ 
cess must be of a criminal nature to autho¬ 
rize the breaking of an outer door; and 
even with it, this cannot be done until after 
demand of admittance and refusal. 5 Co. 
98 ; 4 Leon. 41 ; T. Jones., 234. The house 
may be also broken for the purpose of ex¬ 
ecuting a writ of habere facias. 5 Co. 93 ; 
Bac. Ab. Sheriff, N 3. 

6. The house protects the owner from 
the service of all civil process in the first 
instance, but not if he is once lawfully ar¬ 
rested and be takes refuge in his own house; 
in that ease, the officer may pursue him and 
break open any door for the purpose. Fos¬ 
ter, 320 ; 1 llollc, R. 138 ; Cro. Jac. 555 , 
Bac. Ab. vbi sup. In the civil law the rule 
was nemo de domo sua extrahi debet. Dig. 
50, 17, 103. Vide, generally, 14 Vin. Ab. 
315 ; Yelv. 29 a, n. 1; 4 llawle, R. 342; 
Arch. Cr. PL 251 ; and Burglary. 

7. House is used figuratively to signify 
a collection of persons, as the house of re¬ 
presentatives ; or an institution, as the house 
of refuge; or a commercial firm, as the 
house of A Ii & Co. of New Orleans : or a 
family, as, the house of Lancaster, the 
house of York. 

House op commons, Eng . law . The 
representatives of the people, in contradis¬ 
tinction to the nobles, taken collectively 
are called the house of commons. 

2. This house must give its consent to 
all bills before they acquire the authority 
of law, and all laws for raising revenue 
must originate there. 

House op correction. A prison where 
offenders of a particular class are confined. 
The term is more common in England than 
in the United States. 

House of lords, Eng . law. The Eng¬ 
lish lords, temporal and spiritual, when 
taken collectively and forming a branch of 
the parliament, are called the House of 
Lords. 

2. Its assent is required to all laws. 
As a court of justice, it tries all impeach¬ 
ments. 

House op refuoe, punishment . The 
name given to a prison for juvenile delin¬ 
quents. These houses are regulated in the 
United States on the most humane princi¬ 
ples, by special local law's. 

House op representatives, govern¬ 
ment . The popular branch of the legisla¬ 
ture. 

2. The Constitution of the United States, 
art. 1, s. 2, 1, provides, that “ the house of 
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representatives shall be composed of mem- ] 
bers chosen every second year by the people | 
of the several states ; and the electors of 
each state, shall have the qualifications re¬ 
quisite for electors of the most numerous 
branch of the state legislature. 55 

3. The general qualifications of electors 

of the assembly, or most numerous branch 
of the legislature, in the several state go¬ 
vernments, are, that they be of the age of 
twenty-one years and upwards, and free 
resident citizens of the state in which they 
vote, and have paid taxes : several of the 
state constitutions have prescribed the same 
or higher qualifications, as to property, in 
the elected, than in the electors. I 

4. The constitution of the United States, 
however, requires no evidence of property 
in the representatives, nor any declarations 
as to his religious belief. He must be free 
from undue bias or dependence, by not hold¬ 
ing any office* under the United States. 
Art. 1, s. 6, 2. 

5. By the constitutions of the several 
states, the most numerous branch of the 
legislature generally bears the name of the 
house of representatives. Vide Story on 
Constitution of the United States, chap. 9; 

1 Kent’s Com. 228. 

6. By the Act of June 22, 1842, c. 47, 
it is provided, 

§ 1. That from and after the third day 
of March, one thousand eight hundred and 
forty-three, the house of representatives 
shall be composed of members elected 
agreeably to a ratio of one representative 
for every seventy thousand six hundred 
and eighty persons in each state, and of 
one additional representative for each state 
having a fraction greater than one moiety 
of the said ratio, computed according to 
the rule prescribed by the constitution 
of the United States; that is to say: 
Within the state of Maine, seven ; within 
the state of New Hampshire, four ; within 
the state of Massachusetts, ten ; within the 
state of Rhode Island, two; within the 
state of Connecticut, four; within the state 
of Vermont, four; within the state of New 
York, thirty-four; within the state of New* 
Jersey, five; within the state of Pennsyl¬ 
vania, twenty-four ; within the state of De¬ 
laware, one ; within the state of Maryland, 
six; within the state of Virginia, fifteen ; 
within the state of North Carolina, nine; i 
within the state of South Carolina, seven ; 
within the state of Georgia, eight; within 
the state of Alabama, seven; within the 


state of Louisiana, four ; within the state cl 
Mississippi, four ; within the state of Ten¬ 
nessee, eleven : within the state of Ken¬ 
tucky, ten ; within the state of Ohio, twenty- 
one ; within the state of Indiana, ten; with¬ 
in the state of Illinois, seven ; within the 
, state of Missouri, five ; within the state of 
Arkansas, one ; within the state of Michi¬ 
gan, three. 

7. —§ 2. That in every case where a 
state is entitled to more than one repre¬ 
sentative, the number to which each state 
shall be entitled under this apportionment 
shall be elected by districts composed of 
contiguous territory, equal in number to 
the number of representatives to which said 
state may be entitled, no one district elect¬ 
ing more than one representative. 

8. For the constitutions of the houses 
of representatives in the several states, tho 
reader is referred to the names of the states 
in this work. Vide Congress. 

HOUSE-BOTE. An allowance of neces¬ 
sary timber out of the landlord’s woods, for 
the repairing and support of a bouse or 
tenement. This belongs of common right to 
any lessee for years or for life. Housc-bote 
is said to be of two kinds, estoveriam cediji - 
candi et ardendi . Co. Litt. 41. 

HOUSEKEEPER. One who occupies 
a house. 

2. A person who occupies every room 
in the house, under a lease, except one, 
which is reserved for his landlord, who pays 
all the taxes, is not a housekeeper. 1 Chit. 
Rep. 502. Nor is a person a housekeeper, 
who takes a house, which he afterwards un¬ 
derlets to another, whom the landlord re¬ 
fuses to accept as his tenant; in this case, 
the under-tenant paid the taxes, and let to 
the tenant the first floor of the house, and 
the rent was paid for the whole house to 
the tenant, who paid it to the landlord. Id. 
note. 

3. In order to make the party a house¬ 
keeper, he must be in actual possession of 
the house ; 1 Chit. Rep. 288: and must 
occupy a whole house. 1 Chit. Rep. 816- 
See 1 Barn. & Cresw. 178 ; 2 T. R. 406 ; 
1 Rott, 5; 3 Petersd. Ab. 103, ncte; 2 
Mart. Lo. R. 313- 

HOVEL. A place used by husbandmen 
to set their ploughs, carts, and other farm¬ 
ing utensils, out of the rain and sun. Law 
Latin Diet. A shed; a cottage; a mean 
house. 

HOYMAN. The master or captain of a 
hoy. 
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2. Hoymcn arc liable as common carriers. 
Storv, Bailm. § 49(1. 

HUE AND CllV, Eng. law. A mode 
of pursuing felons, or such as have danger¬ 
ously wounded any person, or assaulted any 
cne with intent to rob him, by the constable, 
for the purpose of arresting the offender. 2 
Hale, P. C. 100. 

HUE BRA, Spanish law. An acre of 
land ; or as much as can be ploughed in a 
dav bv two oxen. . Sp. Diet.; 2 White’s 
Coll. 49. 

HUISSIER. An usher of a court. In 
France, an officer of this name performs 
many of the duties which in this country 
devolve on the sheriff or constable. Dalloz, 
Diet. h. t. See 3 Wend. 173. 

HUNDRED, Eng. law . A district of 
country originally comprehending one hun¬ 
dred families. In many cases, when an 
offence is committed within the hundred, 
the inhabitants are civilly responsible to 
the party injured. 

2. This rule was probably borrowed 
from the nations of German origin, where 
it was known. Montesq. Esp. des Lois, 
liv. 30, c. 17. It was established by 
Clotaire, among the Franks. 11 Toull. 
n. 237. 

3. To make the innocent pay for the 
guilty, seems to be contrary to the first 
principles of justice, and can be justified 
only by necessity. In some of the United 
States laws have been passed making cities 
or counties responsible for the destruction 
of property by a mob. This can be justified 
only on the ground that it is the interest 
of every one that property should be pro¬ 
tected, and that it is for the general good 
such laws should exist. 

Hundred oemote. The name of a court 
among the Saxons. It was holden every 
month, for the benefit of the inhabitants of 
the hundred. 

HIjNDREDORS. In England they are 
inhabitants of a local division of a county, 
who, by several statutes, arq held to be 
liable in the cases therein specified, to make 
good the loss sustained by persons within 
the hundred, by robbery or other violence, 
therein also specified. The principal of 
these statutes are, 13 Edw. I. st. 2, c. 1, 
*. 4: 28 Edw. III. c. 11; 27 Eliz. c. 13: 
29 Car. II. c. 7 ; 8 Geo. H. c. 16 ; 22 Geo. 
II. c. 24. 

HUNGER. The desire for taking food. 
Hunger is no excuse for larceny. 1 Hale, 
P. C. 54 ; 4 Bl. Com. 31. But it is a mat- 
Vol. I.—0 o 


ter which applies itself strongly to the con¬ 
sciences of the judges in mitigation of the 
punishment. 

2. When a person has died, and it is 
suspected he has been starved to death, an 
examination of his body ought to be made, 
to ascertain whether or not he died of hun¬ 
ger. The signs which usually attend death 
from hunger are the following : The body 
is much emaciated, and a foetid, acrid odor 
exhales from it, although death may have 
been very recent. The eyes arc red and 
open, which is not usual in other causes of 
death. The tongue and throat arc dry, 
even to aridity, and the stomach and intes¬ 
tines are contracted and empty. The gall 
bladder is pressed with bile, and this fluid 
is found scattered over the stomach and 
intestines, so as to tinge them very exten¬ 
sively. The lungs are withered, but all the 
other organs arc generally in a healthy state. 
The blood vessels are usually empty. Fo- 
dere, tom. ii. p. 276, tom. iii. p. 231 ; 2 
Beck’s Med. Jur. 52 ; see Eunom. Dial. 2, 
§ 47, p. 142, and the note at p. 384. 

HUNTING. The act of pursuing and 
taking wild animals ; the chase. 

2. The chase gives a kind of title by 
occupancy, by which the hunter acquires a 
right or property in the game which he cap¬ 
tures. In the United States, the right of 
hunting is universal, and limited only so far 
as to exclude hunters from committing in¬ 
juries to private property or to the public ; 
as, by shooting on public roads* Vide Fera 
naturm; Occupancy . 

HURDLE, Eng. law . A species of 

sledge, used to draw traitors to execution. 

HUSBAND, domestic relations * A man 
who has a wife. 

2. The husband, as such, is liable to 
certain obligations, and entitled to certain 
rights, which will be here briefly oonr 
sidered. 

3. First, of his obligations. He is bound 
to receive his wife at his home, and should 
furnish her with all the necessaries and con¬ 
veniences which his fortune enables him to 
do, and which her situation requires; but 
this does not include such luxuries as, ac¬ 
cording to her fancy, she deems necessaries; 
vide article Cruelty , where this matter is 
considered. He is bound to love bis wife, 
and to bear with her faults, and, if possible. * 
by mild means to correct them ; and he is 
required to fulfil towards her his maritai 
promise of fidelity, and can, therefore, havei 
no carnal connexion with any other woman,, 
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without a violation of his obligations. As 
he is bound to govern his house properly, 
he is liable for its misgovernment, and he 
may be punished for keeping a disorderly 
house, even where his wife had the princi¬ 
pal agency, and lie is liable for her torts, as 
for her slander or trespass. lie is also 
liable for the wife’s debts, incurred before 
coverture, provided they are recovered from 
him during their joint lives; and generally 
for such as arc contracted by her, after co¬ 
verture, for necessaries, or by his authority, 
express or implied. See 5 Whart. 395 ; 5 
Binn. 235 ; 1 Mod. 138 ; 5 Taunt. 356 ; 7 
T. R. 166 ; 3 Camp. 27 ; 3 B. & Cr. 631 ; 

5 W. & S. 164. 

4. Secondly, of his rights. Being the 
head of the family, the husband has a right 
to establish himself wherever lie may please, 
and in this lie cannot be controlled by his 
wife ; he may manage his affairs his own 
Way ; buy and sell all kinds of personal 
property, without any control, and lie may 
buy any real estate he may deem proper, 
but, as the wife acquires a right in the lat¬ 
ter, he cannot sell it, discharged of her 
dower, except by her consent, expressed in 
the manner prescribed by the laws of the 
state where such lands ■ lie. At common 
law, all her personal property, in possession, 
is vested in him, and he may dispose of it as if 
he had acquired it by his own contract; this 
arises from the principle that they are con¬ 
sidered one person in law ; 2 Bl. Com. 433 ; 
and lie is entitled to all her property in ac¬ 
tion, provided he reduces it to possession dur¬ 
ing her life. Id. 434. He is also entitled to 
her chattels real , but these vest in him not 
absolutely, but sub modo; as, in the case of a 
lease for years, the husband is entitled to re¬ 
ceive the rents and profits of it, and may, if 
he pleases, sell, surrender, or dispose of it 
during the coverture, and it is liable to be 
taken in execution for his debts ; and, if he 
survives her, it is, to all intents and pur¬ 
poses, his own. In case his wife survives 
him, it is considered as if it had never been 
transferred from her, and it belongs to her 
alone. In his wife’s freehold estate, he has 
a life estate, during the joint lives of him¬ 
self and wife ; and, at common law, when he 
has a child by her who could inherit, he has 
an estate by the curtesy. But the rights of 

6 husband over the wife’s property, are very 
much abridged in some of the United States, 
by statutes. See Act of Pennsylvania, 
passed April 11, 1848. 

5. The laws of Louisiana differ essen¬ 


tially from those of the other states, as to 
the rights and duties of husband and wife, 
particularly as it regards their property. 
Those readers, desirous of knowing the 
legislative regulations on this subject, in 
that state, are referred to the Civil Code of 
Louis. B. 1, tit. 4; B. 3, tit. 6. 

Vide, generally, articles Divorce ; ^Mar¬ 
riage; Wife; and Bac. Ab. Baron and 
Feme ; Rop. H. & W.; Prater on II. & W., 
Clancy on the Rights, Duties and Liabilities 
of Husband and Wife; Canning on the In¬ 
terest of Husband and Wife, kc. ; 1 Phil. 
Ev. 63 ; Woodf. L. k T. 75 ; 2 Kent, Com. 
109; 1 Salk. 113 to 119J; Yciv. 106 a, 
156 a, 166 a ; Vcrn. by Raitliby, 7,17,48, 
261 ; Chit. Pr. Index, h. t.; Poth. du 
Contr. de Mar. n. 379 ; Bouv. Inst. Index, 
h. t. 

Husband, mar . law. The name of an 
agent who is authorized to make the neces¬ 
sary repairs to a ship, and to act in relation 
to the ship,*generally, for the owner. He 
is usually called ship’s husband. Vide 
Ship’s Husband . 

HUSBRECE, old Eng . law . The an 
cient name of the offence now called bur- 
glary. 

HUSTINGS, Engl. law. The name of 
a court held before the lord mayor and 
aldermen of London ; it is the principal 
and supreme court of the city. See 2 Inst. 
327; St. Armand, Hist. Essay on the 
Legisl. Power of England, 75. 

HYDROMETER. An instrument for 
measuring the density of fluids; being im¬ 
mersed in fluids, as in water, brine, beer, 
brandy, &c., it determines the proportion of 
their densities, or their specific gravities, 
and thence their qualities. 

2. By the Act of Congress of January 
12, 1825, 3 Story’s Laws U. S. 1976, the 
secretary of the treasury is authorized, 
under the direction of the president of the 
United States, to adopt and substitute such 
hydrometer as he may deem best calculated 
to promote the public interest, in lieu of 
that now prescribed by law, for the purpose 
of ascertaining the proof of liquors; and 
that after such adoption and substitution, 
the duties imposed by law upon distilled 
spirits shall be levied, collected and paid, 
according to the proof ascertained by any 
hydrometer so substituted and adopted. 

HYPOBOLUM, civ. law. The name of 
the bequest or legacy given by the husband 
to his wife, at his death, above her dowry 
Techn. Diet. h. t. 
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HYPOTHECATION, civil law. This 
term is used principally in the civil law ; it 
is defined to be a right which a creditor 
has over a thing belonging to another, and 
which consists in the power to cause it to 
be sold, in order to be paid his claim out of 
the proceeds 

2. There arc two species of hypotheca¬ 
tion, one called pledge, pignus , and the 
other properly denominated hypothecation. 
Pledge is that species of hypothecation 
which is contracted by the delivery of the 
debtor to the creditor, of the thing hypo¬ 
thecated. Hypothecation, properly so call- 
?d, is that winch is contracted without 
delivery of the thing hypothecated. 2 
Bell’s Com. 25, 5th cd. 

3. Hypothecation is further divided into 
general and special. When the debtor hy¬ 
pothecates to his creditor all his estate and 
property, whicli he has, or may have, the 
hypothecation is general ; when the hypo¬ 
thecation is confined to a particular estate, 
it is special. 

4. Hypothecations are also distinguished 
into conventional, legal and tacit. 1. Con¬ 
ventional hypothecations are those which 
arise by the agreement of the parties. Dig. 
20,1,5. 

5. —2. Legal hypothecation is that which 
ha9 not been agreed upon by any contract, 
express or implied ; such as arises from the 
effect of judgments and executions. 

6. —3. A tacit, which is also a legal hy¬ 

pothecation, is that which the law gives in 
certain cases, without the consent of the 
parties, to secure the creditor; such as, 1st. 
The lien which the public treasury has over 
the property of public debtors. Code, 8, 
15, 1. 2d. The landlord has a lien on the 

goods in the house leased, for the payment 
of his rent. Dig. 20, 2,2 ; Code, 8,15, 7. 
3d. The builder has a lien, for his bill, 
on the house he has built. Dig. 20, 1. 
4th. The pupil has a lien on the property 
of the guardian for the balance of his ac¬ 
count. Dig. 46, 6, 22; Code, 5, 37, 20. 
5th. There h hypothecation of the goods 


of a testator for the security of a legacy he 
has given. Code, 6, 43, 1. 

7. In the common law, cases of hypo¬ 
thecation, in the strict sense of the civil law, 
that is, of a pledge of a chattel, without pos¬ 
session by the pledgee, are scarcely to be 
found ; cases of bottomry bonds and claims 
for seamen’s wages against ships are the 
nearest approach to it; but these are liens 
and privileges rather than hypothecations. 
Story, Bailui. § 288. It seems that chat¬ 
tels not in existence, though they cannot be 
pledged, can be hypothecated, so that the 
lien will attach, as soon as the chattel has 
been produced. 14 Pick. R. 497. 

Vide, generally, Poth. dc 1’ Hypotheque ; 
Potli. Mar. Contr. translated by Cushing, 
note 2G, p. 145; Commercial Code of 
France, translated by Rodman, note 52, p. 
351 ; Merl. Repertoire, mot Hypotheque, 
where the subject is fully considered ; 2 
Bro. Civ. Law, 195 ; Ayl. Pand. 524 ; 1 
Law Tracts, 224; Dane’s Ab. h. t.; Ab¬ 
bott on Ship. Index, h. t.; 13 Ves. 599 ; 
Bac. Ab. Merchant, &c. G; Civil Code of 
Louis, tit. 22, where this sort of security 
bears the name of mortgage, (q. v.) 

HYPOTHEQUE, French law. Properly, 
the right acquired by the creditor over the 
immovable property which has been assigned 
to him by his debtor, as security for his 
debt, although he be not placed in posses¬ 
sion of it. The hypotheque might arise in 
two ways. 1. By the express agreement 
of the debtor, which was the conventional 
hypotheque. 2. By disposition of law, 
which was the implied or legal hypotheque. 
This was nothing but a lien or privilege 
which the creditor enjoyed of being first 
paid out of the land subjected to this in¬ 
cumbrance. For example, the landlord had 
hypotheque on the goods of his tenant or 
others, while on the premises let. A mason 
had the same on the house he built. A 
pupil or a minor on the land of his tutor or 
curator, who had received his money. Do- 
mat, Loix Civilea, 1. 3, & 1; 2 Be uv. Inst* 
n. 1817. 
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IBIDEM. This word is used in refer¬ 
ences, when it is intended to say that a 
thing is to be found in the same place, or 
that the reference has for its object the 
same thing, case, or other matter. 

I 0 U, contracts . The memorandum 

1 0 U, (I owe you), given by merchants to 
each other, is a mere evidence of the debt, 
and does not amount to a promissory note. 
Esp. Cas. N. A. 426; 4 Carr. & Payne, 
324 ; 19 Eng. Com. L. Rep. 405 ; 1 Man. 
& Gran. 46; 39 E. C. L. R. 346 ; 1 Canipb. 
499; 1 Esp. R. 426; 1 Man. Gr. & Sc. 
543; Dowl. & R. N. P. Cas. 8. 

ICTUS ORBIS, med . jurisp. A maim, 
a bruise, or swelling; any hurt without 
cutting the skin. When the skin is cut, 
the injury is called a wound, (q. v.) Bract, 
lib. 2, tr. 2, c. 5 and 24. 

2. Ictus is often used by medical authors 
in the sense of percussus. It is applied to 
the pulsation of the arteries, to any exter¬ 
nal lesion of the body produced by violence ; 
also to the wound inflicted by a scorpion or 
venomous reptile. Orbis is used in the 
sense of circle, circuit, rotundity. It is 
applied also to the eye balls. Oculi dicun- 
tur orbes. Castelli Lexicon Medicum . 
IDEM SON A NS. Sounding the same. 
2. In pleadings, when a name which it 
is material to state, is wrongly spelled, yet 
if it be idem sonans with that proved, it is 
sufficient, as Segrave for Seagrave , 2 Str. R. 
889 ; Keen for Keene , Thacb. Cr. Cas. 67; 
Deadema for Diadema , 2 Ired. 346 ; Hutson 
for Hudson , 7 Miss. R. 142 ; Coonrad for 
Conrad , 8 Miss. R. 291. See 5 Pike, 72; 
6 Ala. R. 679; vide also Russ. & Ry. 412; 

2 Taunt. R. 401. In the following cases 
the variances there mentioned were declar¬ 
ed to be fatal. Russ. &Ry. 351; 10 East, 
R. 83 ; 5 Taunt. R. 14 ; 1 Baldw. R. 83 ; 

2 Crom. & M. 189; 6 Price, R. 2; 1 
Chit. R. 659 ; 13 E. C. L. R. 194. See, 
generally, 3 Chit. Pr. 231,2 ; 4 T. R. 611; 

3 B. & P. 559 ; 1 Stark. R. 47 ; 2 Stark. 
R. 29 ; 3 Camp. R. 29: 6 M. & S. 45 ; 2 
N. II. Rep. 557 ; 7 S. & R. 479 ; 3 Caines, 
219 ; 1 Wash. C. C. R. 285; 4 Cowen, 148 ; 
and the article JVTme. 

IDENTITATE NOMINIS, Engl law . 
The name of a writ which lies for a person 
taken upon a capias or exigent and commit¬ 


ted to prison, for another man of the same 
name ; this writ directs the sheriff to inquire 
whether he be the same person against 
whom the action was brought, and if not, 
then to discharge hiru. F. N. B. 267. In 
practice, a party in this condition would be 
relieved by habeas corpus . 

IDENTITY, evidence . Sameness. 

2. It is frequently necessary to identify 
persons and things. In criminal prosecu¬ 
tions, and in actions for torts and on con¬ 
tracts, it is required to be proved that the 
defendants have in criminal actions, and for 
injuries, been guilty of the crime or injury 
charged; and in an action on a contract, that 
the defendant was a party to it. Sometimes, 
too, a party who has been absent, and who 
appears to claim an inheritance, must prove 
his identity; and, not unfrcqucntly, the 
body of a person which has been found 
dead must be identified : cases occur when 
the body is much disfigured, and, at other 
times, there is nothing left but the skeleton. 
Cases of considerable difficulty arise, in con¬ 
sequence of the omission to take particular 
notice ; 2 Stark. Car. 239 ; Ryan’s Bled. 
Jur. 301; and in consequence of the great 
resemblance of two persons. 1 Hall’s Am. 
Law Journ. 70; 1 Beck’s Med. Jur. 509 ; 
1 Paris, Med. Jur. 222; 3 Id. 143 ; Trail. 
Med. Jur. 33 ; Fodere, Med. Leg. ch. 2, 
tome 1, p. 78—139. 

3. In cases of larceny, trover, replevin, 
and the like, the things in dispute must 
always be identified. Vide 4 BI. Com. 396. 

4. M. Briand, in his Manuel Complct 
dc Medicine Legale, 4cmc partic, cli. 1, 
gives rules for the discovery of particular 
marks, which an individual may have had, 
and also the true color of the hair, although 
it may have been artificially colored. lie 
also gives some rules for the purpose of dis¬ 
covering, from the appearance of a skeleton, 
the sex, the age, and tho height of the per¬ 
son when living, which he illustrates by va¬ 
rious examples. See, generally, 6 C. & P 
677; 1 C. & M. 730; 3 Tyr. 806; Shelf, 
on Mar. & Div. 226; 1 Hagg. Cons. R 
189; Best on Pres. Appx. case 4; Will? 
on Circums. Ev. 143, et seq. 

IDES, NONES and CALENDS, civn 
law . This mode of computing time, for¬ 
merly in use among the Romans, is yet used 
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in several chanceries in Europe, particularly 
in that of the pope. Many ancient instru¬ 
ments bear these dates ; it is therefore pro¬ 
per to notice thorn here. These three words 
designate all the days of the month. 

2. The calends were the first day of 
every month, and were known by adding 
the names of the months; as calendis janu- 
ariiy calendis februariiy for the first days of 
the months of January and February. They 
designated the following days by those be¬ 
fore the nones. The fifth day of each month, 
except those of March, May, July, and Oc¬ 
tober ; in those four months the nones indi¬ 
cated the seventh day : nonis martii, was 
therefore the seventh day of March, and so 
of the rest. In those months in which the 
nones indicated the fifth day, the second 
was called quarto nonas or 4 nonas , that is 
to say, quarto die ante nonas , the fourth day 
before the nones . The words die and aTite , j 
being understood, were usually suppressed. j 
The third day of each of those eight months 
was called tertio , or 3 nonas . The fourth, 
was pridie or 2 nonas; and the fifth was ! 
nonas. In the months of March, May, July 
and October, the second day of the months 
was called sexto or 6 nonas; the third, 
quintOy or 5 nonas; the fourth, quarto , or 4 
nonas; the fifth, tertio , or 3 nonas; the sixth, 
pridie , usually abridged prid. or pr. or 2 
nonas; and the seventh, nones. The word 
nonce is so applied, it is said, because it in¬ 
dicates the ninth day before the ides of each 
month. 

3. lu the months of March, May, July 
and October, the fifteenth day of the months 

' was the Ides. These are the four months, 
as above mentioned, in which the nones 
were on the seventh day. In the other 
eight months of the year the nones were 
the fifth of the month, and the ides the 
thirteenth: in each of them the ides indi¬ 
cated the ninth day after the nones . The 
seven days between the nones and the ides, 
which we count 8, 9, 10, 11, 12, 13, and 
14, in March, May, July and October, the 
Romans counted' octavo , or 8 idus; septimo, 
or 7 idus; sexto , or 6 idiis; quinto , or 5 
idus; quarto , or 4 idus; tertio y or 3 idus ; 
pridie , or 2 idus; the word ante being un¬ 
derstood as mentioned above. As to the 
other eight months of the year, in which 
the nones indicated the fifth day of the 
month, instead of our 6, 7, 8, 9, 10,11, 
and 12, the Romans counted octavo idus , 
septimOy &c. The word is said to be deriv¬ 
ed from the Tuscan, iduare, in Latin divir 


detCy to divide, because the day of ides 
divided the month into equal parts. The 
days from the ides to the end of the month 
were computed as follows ; for example, the 
! fourteenth day of January, which was the 
next day after the ides, was called decimo 
nonoy or 19 kalendaSy or ante kalendas fe - 
brnrii: the fifteenth, decimo octavOy or IS 
kalendas februariiy and so of the rest, 
counting in a retrograde manner to pridie 
or 2 kalendas februariiy which was the 
thirty-first day of January. 

4. As in some months the ides indicate 
the thirteenth, and in some the fifteenth of 
the month, and as the months have not an 
equal number of days, it. follows that the 
| decimo nono or 19 kalendas did not always 
happen to be the next day after the Ides; 
this was the case only in the months of 
January, August and December. Decimo 
Sexto or the 16th in February: decimo sep - 
timo or 17, March, May, July and October; 
decimo octavo or 18, in April, June, Sep¬ 
tember, and November. Merlin, Reper¬ 
toire de Jurisprudence, mots Ides, Nones ct 
Caleodes. 

dl Table of the Calends of the PFoncs and the Ides. 

Murrn, Ms.y. April, June, Frhru’y 
Jim.. Aup , Dec July, Oct. Srpi., N«»v. bissextile, 

31 31 U;iys. 30di)s. 29d<iys. 

llCalrndis. Calendis Calendis Calendis 

214 Nonas. G Nonas 4 Nonas 4 Nonas 

3,3 Nonas. 5 Nonas 4 Nonas 3 Nonas 

4 Prid. Non 4 Nonas Prid. Non. Prid Non. 

5 Nonis 3 Nonas Nonis Nonis 

0,8 Idus Prid. Non. 8 Idus 8 Idus 

7|7 Idus Nonis 7 Idus 7 Idus 

8jG 1*1 us 8 Idus 6 Idus C Idus 

95 Idus 7 Idus 0 Idus 5 Idus 

10 4 Idus 6 Idus 4 Idus 4 Idus 

11 3 Idus 5 Idus 3 Idus 3 Idus 

12|Prid. Idus 4 Idus Prid. Idus Prid. Idus 

13 Idibus 3 Idus Idibus Idibus 

14 19 Cal. Prid. Idus 13 Cal. IG Cal. 

13 18 Cal. Idibus 17 Cal. 15 Cal. 

16 17 Cal. 17 Cal. IGCaL 14 Cal. 

17 16 Cal. 16 Cal. 15 Cal. 6,3 Cal. 

18 15 Cal. 15 Cal. 14 Cal. 12 Cal. 

19 14 Cal. 14 Cal. 13 Cal. 11 Cal. 

20 13 Cal. 13 Cal. 12 Cal. 10 Cal. 

21 12 Cal. 12 Cal. 11 Cal. 9 Cal. 

22 11 Cal. 11 Cal. 10 Cal. 8 Cal. 

23 10 Cal. 10 Cal. 9 Cal. 7 Cal. 

24 9 Cal. 9 Cal. 8 Cal. G Cal * 

25 8 Cal. 3 Cal. 7 Cal. 5 OJ. 

26 7 Cal. 7 Cal. 6 Cal. 4 Ca;. 

27 6 Cal. 6 Cal. 5 Cal. 3 Cal. 

28:5 Cal. 5 Cal. 4 Cal. Prid. Cal. 

2914 Cal. 4 Cal. 3 Cal. 

303 Cal. 3 Cal. {Prid. Cal. 

31 [Prid. Cal. 1 Prid, Cal. j 

* If February is bissextile. Sexto Co Uncos (0 CnI ) is 
counted twice, viz: for the 24th and 25lh of the njonlh. 
Hence the word bissextile. 
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IDIOCY, med. jur . That condition of 
mind, in which the reflective, or all or 
a part of the affective powers, are either 
entirely wanting, or are manifested to the 
least possible extent. 

2. Idiocy generally depends upon organic 
defects. The most striking physical trait, 
and one seldom wanting, is the diminutive 
size of the head, particularly of the anterior 
superior portions, indicating a deficiency of 
the anterior lobes of the brain. According 
to Gall, whose observations on this subject 
are entitled to great consideration, its cir¬ 
cumference, measured immediately over the 
orbitar arch, and the most prominent part 
of the occipital bone, is between 11J and 
144 inches. Gall, sur les Fonctions, p. 
329. In the intelligent adult, it usually 
measures from 21 to 22 inches. Chit. Med. 
Jur. 248. See, on this subject, the learned 
work of Dr. Morton, of Philadelphia, en¬ 
titled Crania Americana. The brain of an 
idiot equals that of a new born infant; that 
is, about one-fourth, one-fifth, or one-sixth 
of the cerebral mass of an adult’s in the 
enjoyment of his faculties. The above is 
the only constant character observed in the 
heads of idiots. In other respects their 
forms are as various as those of other per¬ 
sons. When idiocy supervenes in early 
infancy, the head is sometimes remarkable 
for immense size. This unnatural enlarge¬ 
ment arises from some kind of morbid ac¬ 
tion preventing the development of the 
cerebral mass, and producing serous cysts, 
dropsical effusions, and the like. 

3. In idiocy the features are irregular ; 
the forehead low, retreating, and narrowed 
to a point; the eyes arc unsteady, and often 
squint; the lips are thick, and the mouth is 
generally open ; the gums are spongy, and 
the teeth are defective; the limbs are 
crooked and feeble. The senses are usually 
entirely wanting; many are deaf and dumb, 
or blind ; and others are incapable of per¬ 
ceiving odors, and show little or no discri¬ 
mination in their food for want of taste. 
Their movements are constrained and awk¬ 
ward, they walk badly, and easily fall, and 
are not less awkward with their hands, 
dropping generally what is given to them. 
They are seldom able to articulate beyond 
a few sounds. They are generally affected 
with rickets, epilepsy, scrofula, or paralysis. 
Its subjects seldom live beyond the twenty- 
fifth year, and are incurable, as there is a 
natural deformity which cannot be reme¬ 
died. Vide Chit. Med. Jur. 345 j Ray’s 


Med. Jur. c. 2; 1 Beck’s Med. Jur. 571 ; 
Shelf, on Lun. Index, h. t.; and Idiot. 

IDIOT, persons . A person who has been 
without, understanding from his nativity, 
and whom the law, therefore, presumes 
never likely to attain any. Shelf, on 
Lun. 2. 

2. It is an imbecility or sterility of mind, 
and not a perversion of the understanding. 
Chit. Med. Jur. 345, 327, note s; 1 Russ, 
on Cr. 6 ; Bac. Ab. h. t. A ; Bro. Ab. h. t.; 
Co. Litt. 246, 247; 3 Mod. 44; 1 Vern. 
16 ; 4 Bep. 126; 1 Bl. Com. 302. When 
a man cannot count or number twenty, nor 
tell his father’s or mother’s name, nor how 
old he is, having been frequently told of it, 
it is a fair presumption that he is devoid of 
understanding. F. N. B. 233. Vide 1 
Dow, P. C. new series, 392: S. C. 3 Bligh, 
R. new series, 1. Persons born deaf, dumb, 
and blind, are presumed to be idiots, for 
the senses being the only inlets of know¬ 
ledge, and these, the most important of 
them, being closed, all ideas and associa¬ 
tions belonging to them arc totally excluded 
from their minds. Co. Litt. 42 : Shelf, on 
Lun. 3. But this is a mere presumption, 
which, like most others, may be rebutted ; 
and doubtless a person born deaf, dumb, 
and blind, who could be taught to read and 
write, would not be considered an idiot. A 
remarkable instance of such an one may be 
found in the person of Laura Bridgman, 
who has been taught how to converse and 
even to write. This young Avon inn was, in 
the year 1848, at school at South Boston. 
Vide Locke on Human Understanding, B. 
2, c. 11, 12, 13; Ayliffe’s Pand. 234 ; 4 

Com. Dig. 610; 8 .Com. Dig. 644. 

3. Idiots are incapable of committing 
crimes, or entering into contracts. They 
cannot of course make a will; but they may 
acquire property by descent. 

Vide, generally, 1 Doav’s Pari. Cas. new 
series, 392 ; 3 Bligh’s R. 1; 19 Ves. 286 
352, 353 ; Stock on the Law of Non Com ■ 
potes Mentis: Bouv. Inst. Index, h. t. 

IDIOTA INQUIRENDO, WRIT DE. 
This is the name of an old writ which di¬ 
rects the sheriff to inquire whether a man 
be an idiot or not. The inquisition is to be 
made by a jury of twelve men. Fitz. N. B. 
232. 

IDLENESS. The refusal or neglect to 
engage in any lawful employment, in order 
to gain a livelihood. 

2. The vagrant aot of 17 G. II. c. 5, 
which, with some modifications, has been 
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adopted, in perhaps most of tho states, de¬ 
scribes idle persons to bo those who, not 
having wherewith to maintain themselves, 
live idle, without employment, and refuse 
to work for the usual and common wages. 
These are punishable according to the dif¬ 
ferent police regulations, with fine and im¬ 
prisonment. In Pennsylvania, vagrancy is 
punished, on a conviction before a magis¬ 
trate, with imprisonment for one month. 

IGNIS JUDICIUM, Eng, law . The 
name of the old judicial trial by fire. 

IGNOMINY. Public disgrace, infamy, 
reproach, dishonor. Ignominy is the op¬ 
posite of esteem. Wolff, § 145. See In¬ 
famy. 

IGNORAMUS, practice. We are igno¬ 
rant. This word, which in law means we are 
uninformed, is written on a bill by a grand 
jury, when they find that there is not suf¬ 
ficient evidence to authorize their finding it 
a true bill. Sometimes, instead of using 
this word, the grand jury endorse on the 
bill, JVo/ found, 4 Bl. Com. 305. Vide 
Grand Jury, 

IGNORANCE. The want of know¬ 
ledge. 

2. Ignorance is distinguishable from 
error. Ignorance is want of knowledge; 
error is the non-eonformity or opposition of 
our ideas to the truth. Considered as a 
motive of our actions, ignorance differs but 
little from error. They are generally found 
together, and what is said of one is said of 
both. 

3. Ignorance and error, are of several 
kinds. 1. When considered as to their 
object, they are of law and of fact. 2. When 
examined as to their origin, they are volun¬ 
tary or involuntary. 3. When viewed with 
regard to their influence on the affairs of 
men, they are essential or non-essential. 

4. —§ 1. Ignorance of law and fact. 1, 
Ignorance of law , consists in the want of 
knowledge of those laws which it is our 
duty to understand, and which every man 
is presumed to know. The law forbids any 
one to marry a woman whose husband is 
living. If any man, then, imagined he could 
marry such a woman, he would be ignorant 
of the law : and, if he married her, he would 
commit an error as to a matter of law. How 
far a party is bound to fulfil a promise to 
pay, upon a supposed liability, and in igno¬ 
rance of the law, see 12 East, R. 38 ; 2 
Jac. & Walk. 263; 5 Taunt. R. 143; 3 B. 
k Cresw. R. 280; 1 John. Ch. R. 512, 516; 
6 John. Ch. R. 166; 9 Cowen’s R. 674; 4 
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Mass. R. 342; 7 Mass. R. 452; 7 Mass 
11. 488 ; 9 Pick. R. 112 ; 1 Binn. R. 27. 
And whether lie can be relieved from a con¬ 
tract entered into in ignorance or mistake 
of the law ; 1 Atk. 591 ; 1 Ves. & Boa. 
23, 30; 1 Chan. Cas. 84; 2 Vern. 243; 
1 John. Ch. It. 512 ; 2 John. Ch. R. 51 ; 
1 Pet. S. C. R. 1 ; 6 John. Ch. It. 169, 
170; 8 Wheat. 11. 174 ; 2 Mason, R. 244, 
342. 

5. —2. Ignorance of fact , is the want of 
knowledge as to the fact in question. It 
would be an error resulting from ignorance 
of a fact, if a man believed a certain woman 
to be unmarried and free, when, in fact, 
she was a married woman ; and were lie to 
marry her under that belief, he would not 
be criminally responsible. Ignorance of 
the laws of a foreign government, or of an¬ 
other state, is ignorance of a fact. 9 Pick. 
112. Vide, for the difference between 
ignorance of law and ignorance of fact, 9 
Pick. R. 112; Clef, des Lois Rom. mot 
Fait; Dig. 22, 6, 7. 

6. —§ 2. Ignorance is either voluntary or 
involuntary. 1. It is voluntary when a party 
might, by taking reasonable pains, have ac¬ 
quired the necessary knowledge. For exam¬ 
ple, every man might acquire a knowledge of 
the laws which have been promulgated, a 
neglect to become acquainted with them is 
therefore voluntary ignorance. Doet. & St. 
1, 46; Plowd. 343. 

7. —2. Involuntary ignorance is that 
which docs not proceed from choice, and 
which cannot be overcome by the use of 
any means of knowledge known to him 
and within his power; as, the ignorance 
of a law which has not yet been promul¬ 
gated. 

8. —§ 3. Ignorance is either essential or 
non-essential. 1. By essential ignorance is 
understood that which has for its object 
some essential circumstance so intimately 
connected with the matter in question, and 
which so influences the parties that it in¬ 
duces them to act in the business. For ex¬ 
ample, if A should sell his horse to B, and 
at the time of the sale the horse was dead, 
unknown to the parties, the fact of tho 
death would render the sale void. Doth. 
Vente, n. 3 and 4; 2 Keut, Com. 367. 

9. — 2, JV'on-essential or accidental igno¬ 
rance is that which has not of itself any 
necessary connexion with the business in 
question, and which is not the true consi¬ 
deration for entering into the contract; as 
if a man should marry a woman whom ha 
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believed to be rich, and she proved to be 
poor, this fact would not be essential, and 
the marriage would therefore be good. Vide, 
generally. Kd. Inj. 7 ; 1 Johns. Ch. R. 512; 

2 Johns. Ch. R. 41 ; S. C. 14 Johns. R 501 ; 
Dough 407 ; 2 East, R. 469 ; 1 Canipb. 
134 : 5 Taunt, 379 ; 3 M. & S. 378 ; 12 
East, R. 38 ; 1 Vern. 243 ; 3 P. Wins. 127, 
n.; 1 Pro. C. C. 92 ; 10 Ves. 406 ; 2 Madd. 
11. 163 ; 1 V. & 13. 30; 2 Atk. 112, 591; 

3 P. Wins. 315 ; Mos. 364; Doct. & Stud. 
Dial. 1, c. 26, p. 92 ; Id. Dial. 2, ch. 46, 
p. 303 ; 2 East, II. 469; 12 East, R. 38 ; 
1 Fonbl. Eq. B. 1, ch. 2, § 7, note v; 8 
Wheat. R. 174; S. C. 1 Pet. S. C. 11. 1 ; 

1 Chan. Cas. 84; 1 Story, Eq. Jur. § 137, 
note 1; Dig. 22, 6 ; Code, 1,16 ; Clef des 
Lois Rom. h. t.; Merl. Repert, h. t.; 3 
Saw Dr. Rom. Appcndice viii., pp. 337 to 
444. 

ILL FAME. Th is is a technical expres¬ 
sion, that which means not only bad charac¬ 
ter as generally understood, but every per¬ 
son, whatever may be his conduct and 
character in life, who visits bawdy houses, 
gaming houses, and other places which are 
of ill fame, is a person of ill fame. 1 Ro¬ 
gers’ Recorder, 67 ; Ayl. Par. 276 : 2 Hill, 
558 ; 17 Pick. 80 ; 1 Hagg. Eccl. R, 720 ; 

2 Hagg. Cons. R. 24; 1 Hagg. Cons. R. 

302, 303 ; 1 Hagg. Eccl. R. 767 ; 2 Greenl. 
Ev. § 44. ' 

ILLEGAL. Contrary to law ; unlawful. 

2. It is a general rule, that the law will 
never give its aid to a party who has entered 
into an illegal contract, whether the same 
be in direct violation of a statute, against 
public policy, or opposed to public morals. 
Nor to a contract which is fraudulent, which 
affects the defendant or a third person. 

3. A contract in violation of a statute 
is absolutely void, and, however disguised, 
it will be set aside, for no form of expres¬ 
sion can remove the substantial defect in¬ 
herent in the nature of the transaction : the 
courts will investigate the real object of the 
contracting parties, and if that be repugnant 
to the law, it will vitiate the transaction. 

4. Contracts against the public policy 
of the law, are equally void as if they were 
in violation of a public statute ; a contract 
not to marry any one, is therefore illegal 
and void. See Void . 

5*. A contract against the purity of 
manners is also illegal; as, for example, an 
agreement to cohabit unlawfully with an¬ 
other, is therefore void ; but a bond given 
'for past cohabitation, being considered as a 


remuneration for past injury, is binding. 4 
Bouv. Inst. n. 3853. 

6. All contracts which have for their 
object, or which may in their consequences, 
be injurious to third persons, altogether 
unconnected with them, are in general 
illegal and void. Of the first, an example 
may be found in the case where a slicrilPs 
officer received a sum of money from a de¬ 
fendant for admitting to bail, and agreed 
to pay the bail, part of the money which 
was so exacted. 2 Burr. 924. The case 
of a wager between two persons, as to the 
character of a third, is an example of the 
second class. Cowp. 729 ; 4 Camp. 152: 
1 Rawle, 42; 1 B. & A. 683. Vide Illicit; 
Unlawful . 

ILLEGITIMATE. That which is con¬ 
trary to law r ; it is usually applied to chil¬ 
dren born out of lawful wedlock. A bastard 
is sometimes called an illegitimate child. 

ILLEVIABLE. A debt or duty that 
cannot or ought not to be levied. Mhil 
set upon a debt is a mark for i!leviable. 

ILLICIT. What is unlawful; what is 
forbidden by the law. Vide Unlawful . 

2. This word is frequently used in poli¬ 
cies of insurance, where the assured war¬ 
rants against illicit trade. By illicit Iradc 
is understood that u which is made unlawful 
by the law r s of the country to which the ob¬ 
ject is bound.” The assured having entered 
into, this warranty, is required to do no act 
which will expose the vessel to be legally 
condemned. 2 L. R. 337, 338. Vide In 
sura.nce; Trade; Warranty. 

ILLICITE. Unlawfully. 

2. Tli is word has a technical meaning, 
and is requisite in an indictment where the 
act charged is unlawful ; as, in the case of 
a riot. 2 Hawk. P. C. 25, § 96. 

ILLINOIS. The name of one of the 
United States of America. This state was 
admitted into the Union by virtue of a 
u Resolution declaring the admission of the 
state of Illinois into the Union,” passed 
December 3, 1818, in the following words : 
Resolved , &c. That, whereas, in pursuance 
of am Act of Congress, passed on the 
eighteenth day of April, one thousand eight 
hundred and eighteen, entitled “ An act to 
enable the people of the Illinois territory 
to form a constitution and state govern¬ 
ment, and for the admission of such state 
into the Union, on an equal footing with 
the original states,” the people of said ter¬ 
ritory did, on the twenty-sixth day of Au¬ 
gust, in the present year, by a convention 
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called for that purpose, form for themselves 
a constitution and state government, which 
constitution and state government, so form¬ 
ed, is republican, and in conformity to the 
principles of the articles of compact between 
the original states and the people and states 
in the territory northwest of the river Ohio, 
passed on the thirteenth day of July, one 
thousand seven hundred and eighty-seven : 
Resolved, &c. That the state of Illinois shall 
be one, and is hereby declared to be one, 
of the United States of America, and admit¬ 
ted into the Union on an equal footing with j 
the original states, in all respects whatever, j 

2. A constitution for this state was ' 
adopted in convention held at Kaskaskia, 
on the 26th day of August, 1818, which con- ; 
tinued in force until the first day of April, ; 
1848. A convention to revise the constitu- i 
lion assembled at Springfield, June 7,1847, 
in pursuance of an act of the general as¬ 
sembly of the state of Illinois, entitled “ An ; 
act to provide for the call of a convention.” 
On the first day of August, 1848, this con¬ 
vention adopted a constitution of the state 
of Illinois, and by the 13th section of the 
schedule thereof it provided that this con¬ 
stitution shall be the supreme law of the 
land from and after the first day of April, 
A. D. 1848. 

3. It will be proper to consider, 1. The 
rights of citizens to vote at elections. 2. The 
distribution of the powers of government. 

4. —1. The sixth article directs that, 

§ 1. In all elections, every white male 
citizen above the age' of twenty-one years, 
having resided in the state one year next 
' preceding any election, shall be entitled to 
vote at such election; and every white 
male inhabitant of the age aforesaid, who 
may be a resident of the state at the time 
of the adoption of this constitution, shall 
have the right of voting as aforesaid ; but 
no such citizen or inhabitant shall be enti- 
titled to vote, except in the district or 
county in which he shall actually reside at 
the time of such election. 

§ 2. All votes shall be given by ballot. 

§ 5. No elector loses his residence in the 
state by reason of his absence on business 
of the United States, or this state. 

§ 6. No soldier, seaman or mariner of the 
United States, is deemed a resident of the 
state, in consequence of being stationed 
within the state. 

5. The 'second article distributes the 
powers of the government as follows: 

§ 1. The powers of the government of 


the state of Illinois shall be divided into 
three distinct departments, and each of them 
be confided to a separate body of magistracy, 
to wit: Those which are legislative, to one j 
those which are executive, to another j and 
those which are judicial, to another. 

§ 2. No person, or collection of persons, 
being one of these departments, shall exer¬ 
cise any power properly belonging to either 
of the others, except as hereinafter expressly 
directed or permitted: and all acts in con¬ 
travention of this section shall be void. 

These will be separately considered. 

6. The legislative department will be 

considered by taking a view, 1. Of those 
parts of the constitution which relate to 
the general assembly . 2. Of the senate. 

3. Of the house of representatives. 

7. —1st. Of the general assembly . The 
third article of the constitution provides as 
follows: 

§ 1. The legislative authority of this state 
shall be vested in a general assembly ; 
which shall consist of a senate and house oi 
representatives, both to be elected by the 
people. 

§ 2. The first election for senators and 
representatives shall be held on the Tuesday 
after the first Monday in November, one 
thousand eight hundred and forty-eight , 
and thereafter, elections for members of 
the general assembly shall be held once in 
two years, on the Tuesday next after the 
first Monday in November, in each and 
every county, at such places therein as may 
he provided by law. 

§ 7. No person elected to the general 
assembly shall receive any civil appointment 
within this state, or to the senate of the 
United States, from the governor, the go¬ 
vernor and senate, or from the general as¬ 
sembly, during the term for which he shall 
have been elected; and all such appoiut- 
ments, and all votes given for any such 
member for any such office or appointment, 
shall be void; nor shall any member of the 
general assembly he interested, either di¬ 
rectly or indirectly, in any contract with the 
state, or any county thereof, authorized by 
any law passed during the time for which 
he shall have been elected, or during one 
year after the expiration thereof. 

§ 12. The senate and house of represen¬ 
tatives, when assembled, shall each choose 
a speaker and other officers, (the speaker 
of the senate excepted.) Each house shall 
judge of the qualifications and election of its 
own members, and sit upon its own adjourn- 
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merits. Two-thirds of each house shall con¬ 
stitute a quorum; but a smaller number 
may adjourn from day to day, and compel 
the attendance of absent members. 

§ 13. Each house shall keep a journal of 
its proceedings, and publish them. The 
yeas and nays of the members on any ques¬ 
tion shall, at the desire of any two of them, 
be entered on the journals. 

§ 14. Any two members of either house 
shall have liberty to dissent and protest 
against any act or resolution, which they 
may think injurious to the public, or to any 
individual, and have the reasons of their 
dissent entered on the journals. 

§ 15. Each house may determine the 
rules of its proceedings, punish its members 
for disorderly behaviour, and, with the con¬ 
currence of two-thirds of all the members 
elected, expel a member, but not a second 
time for the same cause ; and the reason 
for such expulsion shall be entered upon the 
journal, with the names of the members 
voting on the question. 

§ 16. When vacancies shall happen in 
either house, the governor, or the person 
exercising the powers of governor, shall 
issue writs of election to fill such vacancies. 

§ 17. Senators and representatives shall, 
in all cases, except treason, felony, or 
breach of the peace, be privileged from ar¬ 
rest during the session of the general assem¬ 
bly, and in going to and returning from the 
same; and for any speech or debate in 
either house, they shall not be questioned 
in any other place. 

§ 18. Each house may punish, by impri¬ 
sonment during its session, any person, not 
a member, who shall be guilty of disrespect 
to the house, by any disorderly or contemp¬ 
tuous behaviour in their presence : Provided , 
such imprisonment shall not, at any one 
time, exceed twenty-four hours. 

§ 19. The doors of each house, and of 
committees of the whole, shall be kept open, 
except in such cases as in the opinion of the 
house require secrecy. Neither’house shall, 
without the consent of the other, adjourn for 
more than two days, nor to any other place 
than that in which the two houses shall be 
sitting. 

8. —2d. Of the senate . The senate will 
be considered by taking a view of, 1. The 
qualification of senators. 2. Their election. 
3. By whom elected. 4. When elected. 
5. Number of senators. 6. The duration 
of their office. 

9. First. Art. 3, a. 4, of the Constitution, 


directs that “ No person shall be a senator 
who shall not have attained the age of thirty 
years; who shall not be a citizen of tie 
United States, five years an inhabitant of 
this state, and one year in the county or 
district in which he shall be chosen, imme¬ 
diately preceding his election, if such county 
or district shall have been so long erected ; 
but if not, then within the limits of the 
county or counties, district or districts, out 
of which the same shall have been taken, 
unless he shall have been absent on the 
public business of the United States, or of 
this state, and shall not, moreover, have 
paid a state or county tax.” 

10. Secondly. The senators at their first 
session herein provided for, shall be divided 
by lot, as near as can be, into two classes. 
The seats of the first class shall be vacated 
at the expiration of the second year, and 
those of the second class at the expiration 
of the fourth year; so that one-half there¬ 
of, as near as possible, may be biennially 
chosen forever thereafter. Art. 3, s. 5. 

11. Thirdly. The senators are elected 
by the people. 

12. Fourthly. The first election shall 
be held on the Tuesday after the first Mon¬ 
day in November, 1848 ; and thereafter the 
elections shall be on the Tuesday after the 
first Monday in November, once in two years. 
Art. 3, s. 2. 

13. Fifthly. The senate shall consist 
of twenty-five members, and the house of 
representatives shall consist of seventy-five 
members, until the population of the state 
shall amount to one million of souls, when 

; five members may be added to the house, 
and five additional members for every five 
hundred thousand inhabitants thereafter, 
until the whole number of representatives 
shall amount to one hundred ; after which, 
the number shall neither be increased nor 
diminished; to be apportioned among the 
several counties according to the number of 
white inhabitants. In all future apportion¬ 
ments, where more than one county shall 
be thrown into a representative district, all 
the representatives to which said counties 
may be entitled shall be elected by the 
entire district. Art. 3, s. 6. 

14. Sixthly. The senators at their first 
session herein provided for shall be divided 
by lot, as near as can be, into two classes. 
The seats of the first class shall be vacated 
at the expiration of the second year, and 
those of the second class at the expiration 
of the fourth year, so that one-half thereof, 
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as near ns possible, may be biennially 
chosen forever thereafter. Art. 3, s. 5. 

15.—3. The house of representatives . 
This will be considered in the same order 
which has been observed in relation to the 
senate. 

1G. First. No person shall be a repre¬ 
sentative who shall not have attained the 
age of twenty-five years ;■ who shall not be 
a citizen of the United States, and three 
years an inhabitant of this state ; who shall 
not have resided within the limits of the 
county or district in which he shall be 
chosen twelve months next preceding his 
election, if such county or district shall 
have been so long erected ; but if not, then 
within the limits of the county or counties, 
district or districts, out of which the same 
shall have been taken, unless he shall have 
been absent on the public business of the 
United States, or of this state; and who, 
moreover, shall not have paid a state or 
county tax. Art. 3, s. 3. 

17. Secondly. They are elected bien¬ 
nially. 

IS. Thirdly. Representatives are elected 
by the people. 

19. Fourthly. Representatives are elected 
at the same time that senators are elected. 

20. Fifthly. The house of representa¬ 
tives shall consist of seventy-five members. 
See ante, No. 16. 

21. Sixthly. Their office continues for 
two years. 

22. —2. The executive department . The 
executive power is vested in a governor. 
Art. 4, s. 1. It will be proper to consider, 
,1. His qualifications. 2. His election. 
3. The duration of his office. 4. His au¬ 
thority and duty. 

23. First. No person except a citizen 
of the United States shall be eligible to the 
office of governor; nor shall any person 
be eligible to that office who shall not have 
attained the age of thirty-five years, and 
been ten years a resident of this state, and 
fourteen years a citizen of the United 
States. Art. 4, s. 4. 

24. Secondly. His election is to be on 
the Tuesday next after the first Monday in 
November. The first election in 1848, and 
every'fourth year afterwards. 

25. Thirdly. He remains in office for 
four years. The first governor is to be in¬ 
stalled on the first Monday of January, 
1849, and the others every fourth year 
thereafter. 

26. Fourthly. His authority and duty. 


He may give information and recommend 
measures to the legislature—grant reprieves, 
commutations and pardons, except in cases 
of treason and impeachment, but in these 
cases he may suspend execution of the 
sentence until the meeting of the legis¬ 
lature—require information from the officers 
of the executive department, and take care 
that the laws be faithfully executed— 
on extraordinary occasions, convene the 
general assembly by proclamation—be com¬ 
mander-in-chief of the army and navy of 
the state, except when they shall be called 
into the service of the United States—nomi¬ 
nate, and, by and with the consent and 
advice of the senate, appoint all officers 
whose offices are established by the con¬ 
stitution, or which may be created by law, 
and whose appointments are not otherwise 
provided for—in case of disagreement be¬ 
tween the two houses with respect to the 
time of adjournment, adjourn the general 
assembly to such time as he thinks proper, 
provided it be not to a period beyond a 
constitutional meeting of the same. Art. 
4. He has also the veto power. 

27. A lieutenant governor shall be 
chosen at every election of governor, in the 
same manner, continue in office for the 
same time, and possess the same qualifica¬ 
tions. In voting for governor and lieutenant 
governor, the electors shall distinguish 
whom they vote for as governor, and whom 
as lieutenant-governor. Art. 4, s. 14. The 
following are his principal powers and 
duties: 

§ 15. The lieutenant governor shall, by 
virtue of his office, be speaker of the senate, 
have a right, when in committee of the 
whole, to debate and vote on all subjects, 
and, whenever the senate are equally di¬ 
vided, to give the casting vote. 

§ 16. Whenever the government shall be 
administered by the lieutenant governor, or 
he shall be unable to attend as speaker of 
the senate, the senators shall elect one of 
their own number as speaker for that oc¬ 
casion ; and if, during the vacancy of the 
office of governor, the lieutenant governor 
shall be impeached, removed from his office, 
refuse to qualify, or resign, or die, or be 
absent from the state, the speaker of the 
senate shall, in like manner, administer the 
government. 

§ 17. The lieutenant governor, while he 
acts as speaker of tjio senate, shall re¬ 
ceive for his services the same compensa¬ 
tion which shall, for the same period, be 
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allowed to the speaker of the house of re¬ 
presentatives, and no more. 

§ 18. If the lieutenant governor shall 
be called upon to administer the govern¬ 
ment, and shall, while in such administra¬ 
tion, resign, die, or be absent from the state, 
during the recess of the general assembly, 
it shall be the duty of the secretary of state, 
for the time being, to convene the senate 
for the purpose of choosing a speaker. 

§ 19. In case of the impeachment of the 
governor, his absence from the state, or 
inability to discharge the duties of his office, 
the powers, duties, and emoluments of the 
office shall devolve upon the lieutenant 
governor; and in case of his death, resigna¬ 
tion, or removal, then upon the speaker of 
the senate for the time being, until the 
governor, absent or impeached, shall return 
or be acquitted ; or until the disqualifica¬ 
tion or inability shall cease; or until a new 
governor shall be elected and qualified. 

§ 20. In case of a vacancy in the office 
of governor, for any other cause than those 
herein enumerated, or in case of the death 
of the governor elect before he is qualified, 
the powers, duties, and emoluments of the 
office devolve upon the lieutenant governor, 
or speaker of the senate, as above pro¬ 
vided, until a new governor be elected and 
qualified. 

28. —3. The judiciary department . The 
judicial power is vested in one supreme 
court, in circuit courts, in county courts, 
and in justices of the peace; but inferior local 
courts, of civil and criminal jurisdiction, 
may be established by the general assembly 
in the cities of the state, but such courts 
shall have a uniform organization and juris¬ 
diction in such cities. Art. 5, s. 1. These 
will be separately considered. 

29. —1st. Of the supreme court , its or¬ 
ganization" and jurisdiction. 1. Of its 
organization. 1st. The judges must be 
citizens of the United States ; have resided 
in the state five years previous to their re- 
respective elections; and two years next 
preceding their election in the division, 
circuit, or county in which they shall re¬ 
spectively be elected ; and not be less than 
thirty-five years of age at the time of their 
election. 2d. The judges are elected each 
one in a particular district, by the people. 
But the legislature may change the mode 
of election. 3d. The supreme court con¬ 
sists of a chief justice and three associates, 
any two of whom form a quorum; and a 
concurrence of two of said judges is neces¬ 


sary to a decision. 4th. They hold their 
office for nine years. After the first elec¬ 
tion, the judges are to draw by lot, and one 
is to go out of office in three, one in six, 
and the other in nine years. And one judge 
is to be elected every third year. 2. Of 
the jurisdiction of the supreme court. This 
court has original jurisdiction in cases rela¬ 
tive to the revenue, in cases of mandamus , 
habeas corpus , and in such cases of impeach¬ 
ment as may be by law directed to be tried 
before it, and it has appellate jurisdiction 
in all other cases. 

30. —2d. Of the circuit court s, their 
organization and jurisdiction, 1st. Of their 
organization . The state is divided into 
nine judicial districts, in each of w r hich a 
circuit judge, having the same qualifications 
as the eupreme judges, except that he may 
be appointed at the age of thirty years, is 
elected by the qualified electors, who holds 
his office for six years and until his suc¬ 
cessor shall be commissioned and qualified; 
but the legislature may increase the num¬ 
ber of circuits. 2d. Of their jurisdiction. 
The circuit courts have jurisdiction in all 
cases at law and equity, and in all cases 
of appeals from all inferior courts. 

31. —3d. Of the county courts. There 
is in each county a court to be called a 
county court. It is composed of one judge, 
elected by the people, who holds bis office 
for four years. Its jurisdiction extends to 
all probate and such other jurisdiction as 
the general assembly may confer in civil 
cases, and in such criminal cases as may be 
prescribed by law, when the punishment is 
by fine only, not exceeding one hundred 
dollars. The county judge, with such jus¬ 
tices of the peace in each county as may be 
designated by law, shall hold terms for the 
transaction of county business, and shall 
perform such other duties as the general 
assembly shall prescribe; Provided the 
general assembly may require that two jus¬ 
tices, to be chosen by the qualified electors 
of each county, shall sit with the county 
judge in all cases; and there shall be 
elected, quadrennially, in each county, a 
clerk of the county court, who shall be ex 
officio recorder, whose compensation shall 
be fees; Provided , the general assembly 
may, by law, make the clerk of the circuit 
court ex officio recorder, in lieu of the 
county clerk. 

32. —4th. Of justices of the peace. There 
shall be elected in each county in this state, 
in such districts as the general assembly 


IMM 


60 ^ 


ill 

may direct, by the qualified electors thereof, 
a competent number of justices of the peace, 
who shall hold their offices for the term of 
fiuir years, and until their successors shall 
have been elected and qualified, and who 
shall perform such duties, receive such com¬ 
pensation, and exercise such jurisdiction a8 
may be prescribed by law. 

ILLITERATE. This term is applied 
to one unacquainted with letters. 

2. When an ignorant man, unable to s 

read, signs a deed or agreement, or makes 
his mark instead of a signature, and he 
all eges, and can prove, that it was falsely 
read to him, he is not bound by it, in con¬ 
sequence of the fraud. And tlie same effect 
would result, if the deed or agreement were 
falsely read to a blind man, who could have \ 
read before he lost his sight, or to a foreigner 
who did not understand the language. For 
a plea of “ laymen and unlettered,” sec 
Bauer v. Roth, 4 llawlc, llep. 85 and pp. 
94, 95. ! 

3. To induce an illiterate man, by false 
representations and false reading, to sign a 
note for a greater amount than that agreed 
on, is indictable as a cheat. 1 Yerg. 76. 
Vide, generally, 2 Nels. Ab. 946 ; 2 Co. 3 ; 
11 Co. 28 ; Moor, 148. 

ILLUSION. A species of mania in 
which the sensibility of the nervous sys¬ 
tem is altered, excited, weakened or per¬ 
verted. The patient is deceived by the 
false appearance of things, and his reason 
is not sufficiently active and powerful to 
correct the error, and this last particular is 
.what distinguishes the sane from the insane. 
Illusions are not unfrequent in a state of 
health, but reason corrects the errors and 
dissipates them. A square tower seen from 
a distance may appear round, but on ap- j 
proaching it, the error is corrected. A dis- ■ 
taut mountain may be taken for a cloud, 1 
but as wc approach, we discover the truth, j 
To a person in the cabin of a vessel under 
sail, the shore appears to move ; but rcflec- ] 
lion and a closer examination soon destroy 
this illusion. An insane individual is mis¬ 
taken on the qualities, connexions, and 
causes of the impressions he actually re- I 
ceives, and he forms wrong judgments as to j 
his internal and external sensations; and 
his reason does not correct the error. 1 
Beck’s Med. Jur. 538 ; Esquirol, Maladies 
Montales, prein. partie, III., tome 1, p. 202. 
Diet, des Sciences Medicates, Hallucination, 
tome 20, p. 64. See Hallucination, 
ILLUSORY APPOINTMENT, chancery 


practice. Such an appointment or disposi¬ 
tion of property under a power as is merely 
nominal and not substantial. 

2. Illusory appointments are void in 
equity. Sugd. Pow. 489 ; 1 Vern. 67 ; 1 
T. 11. 438, note ; 4 Vcs. 785 ; 16 Vcs. 26; 
1 Taunt. 289: and the article Appointment, 

TO IMAGINE, Eng. law . In cases of 
treason the law makes it a crime to imagine 
the death of the king. In order to complete 
the offence there must, however, be an overt 
act; the terms compassing and imagining 
being synonymous. It lias been justly re¬ 
marked that the words to compass and 
imagine are too vague for a statute whose 
penalty affects the life of a subject. Burr, 
on the Stat. 243, 4. Vide Fiction. 

IMBECILITY, med. jur . A weakness 
of the mind, caused by the absence or obli¬ 
teration of natural or acquired ideas; or it 
is described to be an abnormal deficiency 
cither in those faculties which acquaint us 
with the qualities and ordinary relations of 
things, or in those which furnish us with 
the moral motives that regulate our rela¬ 
tions and conduct towards our fellow men. 
It is frequently attended with excessive 
activity of one or more of the animal pro¬ 
pensities. 

2. Imbecility differs from idiocy in this, 
that the subjects of the former possess 
some intellectual capacity, though inferior 
in degree to that possessed by the great 
mass of mankind ; while those of the latter 
are utterly destitute of reason. Imbecility 
differs also from stupidity, (q. v.) Tho 
former consists in a defect of the mind, 
which renders it unable to examine the 
uata presented to it by the senses, and 
therefrom to deduce the correct judgment; 
that is, a defect of intensity, or reflective 
power. The latter is occasioned by a want 
of intensity, or perceptive power. 

3. There are various degrees of this 
disease. It has been attempted to classify 
the degrees of imbecility, blit the careful 
observer of nature will perhaps be soon 
satisfied that the shades of difference be¬ 
tween one species and another, are almost 
imperceptible. Bay, Mod. Jur. ch. 3 : 2 
Beek, Med. Jur. 550, 542: 1 Hagg. Ecc. 
R. 384: 2 Philra. R. 449 ; 1 Lift. R. 252. 
5 John. Ch. R. 161 ; 1 Litt. R. 101 ; Pes 
Maladies mentales, considerees dans leurs 
rapports avec la legislation civillc et crimi- 
nelle, 8 ; Georgct, Discussion medico-1 egale 
sur la folie, 140. 

i IMMATERIAL. What is net essentia] 
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unimportant; what is not requisite; what is 
informal; as, an immaterial averment, an 
immaterial issue. 

2. When a witness deposes to something 
immaterial, which is false, although he is 
guilty of perjury in foro conscientiae , he 
cannot be punished for perjury. 2 Russ, 
on Ci\ 521 ; 1 Ilawk. b. 1, c. 69, s. 8 ; Bac. 
Ab. Perjury, A. 

Immaterial averment. One alleging 
with needless particularity or unnecessary 
circumstances, what is material and re¬ 
quisite, and which, properly, might have 
been stated more generally, or without such 
circumstances or particulars; or, in other 
words, it is a statement of unnecessary par¬ 
ticulars, in connexion with, and as descrip¬ 
tive of, what is material. Gould on PI. c. 
3, § 186. 

2. It is highly improper to introduce 
immaterial averments, because, when they 
are made, they must be proved ; as, if a 
plaintiff declare for rent on a demise which 
is described as reserving a certain annual 
rent, payable “ by four even and equal 
quarterly payments,” &c.; and on the trial 
it appears that there was no stipulation 
with regard to the time or times of payment 
of the rents, the plaintiff cannot recover. 
The averment as to the time, though it need 
not have been made, yet it must be proved, 
and the plaintiff having failed in this, he 
cannot recover; as there is a variance be¬ 
tween the contract declared upon and the 
contract proved. Dougl. 665. 

3. But when the immaterial averment 
is such that it may be struck out of the de¬ 
claration, without striking out at the same 
time the cause of action, and when there is 
no variance between the contract as laid in 
the declaration and that proved, immaterial 
averments then need not be proved. Gould 
on PI. c. 3, § 188. 

Immaterial issue. One taken on a 
point not proper to decide the action ; for 
example, if in an action of debt on bond, 
conditioned for the payment of ten dollars 
and fifty cents at a certain day, the defend¬ 
ant pleads the payment of ten dollars ac¬ 
cording to the form of the condition, and 
the plaintiff, instead of demurring, tenders 
issue upon the payment, it is manifest that, 
whether this issue be found for the plaintiff 
or the defendant, it will remain equally un¬ 
certain whether the plaintiff is entitled to 
maintain his action, or not; for, in an ac¬ 
tion for the penalty of a bond, conditioned 
to pay a certain sum, the only material 


question is, whether the exact sum wera 
paid or not, and the question of payment of 
a part is a question quite beside the legal 
merits. Hob. 113; 5 Taunt. 386. 

IMMEDIATE. That which is produced 
directly by the act to which it is ascribed, 
without the intervention or agency of any 
distinct intermediate cause. 

2. For immediate injuries the remedy is 
trespass; for those which are consequential , 
an action on the case. 11 Mass. R. 59, 
137, 525 ; 1 & 2 Ohio R. 342 ; 6 S. & R. 
348 ; 18 John. 257 ; 19 John. 381 ; 2 II. 
& M. 423 ; 1 Yoates, R. 586 ; 12 S. & R, 
210 ; Coxe, R. 339 ; Harper’s R. 113 ; 6 
Call’s R. 44; 1 Marsh. R. 194. 

3. When an immediate injury is caused 
by negligence, the injured party may elect 
to regard the negligence as the immediate 
cause of action, and declare in case ; or to 
consider the act itself as the immediate in¬ 
jury, and sue in trespass. 14 John. 432; 
6 Cowcn, 342 ; 3 N. II. Rep. 465 ; sed vide 
3 Conn. 64; 2 Bos. & Pull. New Rep. by 
Day, 448, note. Sec Cause. 

IMMEMORIAL. That which commences 
boyond the time of memory. Vide Memo¬ 
ry , time of. 

Immemorial possession.- In Louisiana, 
by this term is understood that of which no 
man living has seen the beginning, and the 
existence of which he has learned from his 
elders. Civ. Code of Lo. art. 762 ; 2 M. 
R. 214 ; 7 L. R. 46 ; 3 Toull. p. 410 ; 
Poth. Contr. de Societe, n. 244 ; 3 Bouv. 
Inst. n. 3069, note. 

IMMIGRATION. The removing into 
one place from another. It differs from 
emigration, which is the moving from one 
place into another. Vide Emigration . 

IMMORAL CONSIDERATION. One 
contrary to good morals, and therefore in¬ 
valid. See Moral obligation. 

IMMORALITY. That which is contra 
bonos mores. In England, it is not punish¬ 
able in some cases, at the common law, oa 
account of the ecclesiastical jurisdictions: 
e. g . adultery. But except in cases belong¬ 
ing to the ecclesiastical courts, the court of 
king’s bench is the custos moium , and may 
punish delicto contra bonos mores. 3 Bun. 
Rep. 1438 ; 1 Bl. Rep. 94; 2 Strange, 
788. In Pennsylvania, and most, if not all 
the United States, all such cases come un¬ 
der one and the same jurisdiction. 

2. Immoral contracts ai*e generally void; 
an agreement in consideration of future 
illicit cohabitation between the parties; 3 
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Burr. 1568 ; 8. C. 1 Bl. llep. 517 ; 1 Esp. 
R, 13 ; 1 B. A P. 340, 341 ; an agreement 
for the value of libelous aud immoral pic¬ 
tures, 4 Esp, 1\. 97 ; or for priutiug a libel, 

!2 Stark. R. 107 ; or for an immoral wager, 
Chit. Coutr. 156, cannot, therefore, be en¬ 
forced. For whatever arises from an immoral 
or illegal consideration, is void : quid turpi 
ex c<iusa promissum est non valet. Inst. 3, 
20, 24. 

3. It is a general rule, that whenever 
an agreement appears to be illegal, immoral, 
or against public policy, a court of justice 
leaves the parties where it finds them ; tvlien 
the agreement has been executed, the court 
will not rescind it; when executory, the 
count will not help the execution. 4 Ohio 
R. 419 ; 4 John. li. 419 ; 11 John. R. 
388 : 12 John. R. 306 ; 19 John. R. 341 ; 
3 Co won's II. 213; 2 Wils. R. 341. 

IMMOVABLES, civil law . Things are 
movable or immovable. Immovables, res 
immobi/es , are things in general, such as 
cannot move themselves or be removed 
from one place to another. But this defi¬ 
nition, strictly speaking, is applicable only 
to such things as are immovable by their 
own nature, and not to such as are so only 
by the destination of the law. 

2. There are things immovable by their 
nature, others by their destination, and 
others by the objects to which they are 
applied. 

3. —1. Lands and buildings or other con¬ 
structions, whether they have their founda¬ 
tions in the soil or not, are immovable by 
their nature. By the common law, build¬ 
ings erected on the land are not considered 
real estate, unless they have been let into, 
or united to the land, or to substances 
previously connected therewith. Ferard 
on Fixt. 2. 

4. —2. Things, which the owner of the 
land has placed upon it for its service and 
improvement, are immovables by destina¬ 
tion, as seeds, plants, fodder, manure, 
pigeons in a pigeon-house, bee-hives, and 
the like. By the common law, erections 
with or without a foundation, when made 
for the purpose of trade, are considered 
personal estate. 2 Pet. S. C. Rep. 137 : 3 
Atk. 13; Ambl. 113. 

5. —3. A servitude established on real 
estate, is an instance of an immovable, which 
is so considered in consequence of the ob¬ 
ject to whicl it is applied. Vide Civil 
Code of Louis. B. 2, t. 1, o. 2, art. 453- 
463; Poth. Dcs Choscs, § 1 ; Poth. de la 


Communante, n. 25, et seq; Clef dcs Lois 
Romanics, mot Immeubles. 

IMMUNITY. An exemption from serv¬ 
ing in an office, or performing duties which 
the law generally requires other citizens to 
perform. Vide Dig. lib. 50, t. 6 ; 1 Chit. 
Or. L. 821 : 4 liar. & M’llcn. 341. 

IMMUTABLE. What cannot be re¬ 
moved, what is unchangeable. The laws 
of God being perfect, arc immutable, but 
no human law can be so considered. 

IMPAIRING T11E OBLIGATION OF 
CONTRACTS. The Constitution of the 
United States, art. 1, s. 9, cl. 1, declares 
that no state shall “ pass any bill of at¬ 
tainder, ex post facto law, or law impairing 
the obligation of contracts.” 

2. Contracts, when considered in rela¬ 
tion to their effects, arc executed, that is, 
by transfer of the/wwsesszort. of the thing con¬ 
tracted for ; or they are executory, which 
gives only a right of action for the subject 
of the contract. Contracts are also express 
or implied. The constitution makes uo dis¬ 
tinction between one class of contracts and 
the other. G Cranch, 135 ; 7 Cranch, 164. 

3. The obligation of a contract here 
spoken of is a legal, not a mere moral obli¬ 
gation ; it is the law which binds the party 
to perform his undertaking. The obligation 
does not inhere or subsist in the contract 
itself, proprio vigore, but in the law appli¬ 
cable to the contract. 4 Wheat. R. 197; 
12 Wheat. R. 318 ; and this law is not the 
universal law of nations, but it is the law 
of the state where the contract is made. 12 
Wheat. R. 213. Any law which enlarges, 
abridges, or in any manner changes the in¬ 
tention of the parties, resulting from the 
stipulations in the contract, necessarily im¬ 
pairs it. 12 Wheat. 256 ; Id. 327; 3 
Wash. C. C. Rep. 319; 8 Wheat. 84; 4 
Wheat. 197. 

4. The constitution forbids the states to 
pass any law impairing the obligation of 
contracts, but there is nothing in that in¬ 
strument which prohibits Congress from 
passing such a law. Pet. C. O. R. 322. 
Vide, generally, Story on the Const. § 1368 
to 1391; Serg. Const. Law, 356 ; Rawle 
on the Const, h. t.; Dane’s Ab. Index, h. t., 
10 Am. Jur. 273-297. 

TO IMPANEL, practice. The writing 
the names of a jury on a schedule, by the 
sheriff or other officer lawfully authorized. 

IMPARLANCE, pleafling and practice . 
Imparlance, from the French, parler , to 
speak, or licentia loquendi, in its most geno^ 
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ral signification, means time given by the 
court to either party to answer the pleading 
of his opponent, as either to plead, reply, 
rejoin, &c., and is said to be nothing else 
but the continuance of the cause till a fur¬ 
ther day. Bac. Abr. Pleas, C. But the 
more common signification of the term is 
time to plead. 2 Saund. 1, n. 2 ; 2 Show. 
310 ; Barnes, 346 ; Lawes, Civ. PI. 93, 94. 

2. Imparlances are of three descriptions: 
First. A common or general imparlance. 
Secondly. A special imparlance. Thirdly. 
A general special imparlance. 

3. —1. A general imparlance is the 
entry of a general prayer and allowance 
of time to plead till the next term, without 
reserving to the defendant the benefit of 
any exception ; so that, after such an im¬ 
parlance, the defendant cannot object to the 
jurisdiction of the court, or plead any mat¬ 
ter in abatement. This kind of imparlance 
is always from one term to another. 

4. -2. A special imparlance reserves 
to the defendant all exception to the writ, 
bill, or count; and, therefore, after it, the 
defendant may plead in abatement, though 
not to the jurisdiction of the court. 

5. —3. A general special imparlance 
contains a saving of all exceptions whatso¬ 
ever, so that the defendant, after this, may 
plead, not only in abatement, but he may 
also plead a plea which affects the jurisdic¬ 
tion of the court, as privilege. He cannot, 
however, plead a tender, and that he was 
always ready to pay, because, by craving 
time, he admits he is not ready, and so fal¬ 
sifies his plea. Tidd’s Pr. 418, 419. The 
last two kinds of imparlances are, it seems, 
sometimes from one day to another in the 
same term. See, in general, Com. Dig. 
Abatement, I 19, 20, 21 ; 1 Chit. PI. 420; 
Bac. Abr. Pleas, C ; 14 Yin. Abr. 335 ; 
Corn. Dig. Pleader, D; 1 Sell. Pr. 265 ; 
Doet. PI. 291 ; Encycl. de M. D’Alembert, 
art. Delai (Jurisp.) 

IMPEACHMENT, const, law, punish¬ 
ments . Under the constitution and laws 
of the United States, an impeachment may 
be described to be a written accusation, by 
the house of representatives of the United 
States, to the senate of the United States, 
against an officer. The presentment, or 
written accusation, is called articles of im¬ 
peachment. 

2. The constitution declares that the 
house of representatives shall have the sole 
power of impeachment; art. 1, s. 2, cl. 5 ; 
and that the senate .shall have the sole 


power to try all impeachments. Art. 1, s. 
3, cl. 6. 

3. The persons liable to impeachment 
are the president, vice-president, and all 
civil officers of the United States. Art. 2, 
s. 4. A question arose upon an impeach¬ 
ment before the senate, in 1709, whether a 
senator was a civil officer of the United 
States, within the purview of this section of 
the constitution, and it was decided by the 
senate, by a vote of fourteen against eleven, 
that he was not. Senate Journ., January 
10th, 1799; Story on Const. § 791 ; Bawlc 
on Const. 213, 214; Serg. Const. Law, 
376. 

4. The offences for which a guilty officer 
may be impeached are, treason, bribery, and 
other high crimes and misdemeanors. Art. 
2, s. 4. The constitution defines the crime 
of treason. Art. 3, s. 3. Recourse must 
be had to the common law for a definition 
of bribery. Not having particularly men¬ 
tioned what is to be understood by “ other 
high crimes and misdemeanors,” resort, it 
is presumed, must be had to parliamentary 
practice, and the common law, in order to 
ascertain what they are. Story, § 795. 

5. The mode of proceeding, in the insti¬ 
tution and trial of impeachments, is as fol¬ 
lows : When a person who may be legally 
impeached has been guilty, or is supposed 
to have been guilty, of some malversation 
in office, a resolution is generally brought 
forward by a member of the house of’ re¬ 
presentatives, either to accuse the party, or 
for a committee of inquiry. If the com¬ 
mittee report adversely to the party accused, 
they give a statement of the charges, and 
recommend that he be impeached ; when 
the resolution is adopted by the house, a 
committee is appointed to impeach the party 
at the bar of the senate, and to state that 
the articles of impeachment against him will 
be exhibited in due time, and made good 
before the senate, and to demand that the 
senate take order for the appearance of the 
party to answer to the impeachment. The 
house then agree upon the articles of im¬ 
peachment, and they are presented to the 
senate by a committee appointed by the 
house to prosecute the impeachment; the 
senate then issues process, summoning the 
party to appear at a given day before them, 
to answer to the articles. The process is 
served by the sergeant-at-arms of the senate, 
and a return is made of it to the senate, 
under oath. On the return-day ol the pro¬ 
cess, the senate resolves itself into a court 
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of impeachment, and the senators are 
sworn to do justice, according to the consti¬ 
tution and laws. The person impeached is 
called to answer, and cither appears or 
docs not appear. If lie docs not appear, his 
default is recorded, and the senate may pro¬ 
ceed ex parte . If he docs appear, either by 
himself or attorney, the parties arc required 
to form an issue, aud a time is then assigned 
for the trial. The proceedings on the trial 
are conducted substantially as they are upon 
common judicial trials. If any debates arise 
among the senators, they are conducted in 
secret, and the final decision is given by 
yeas and nays ; but no person can be con¬ 
victed without the concurrence of two-thirds 
of the members present. Const, art. 1, s. 
2, cl. 6, 

6. When the president is tried, the chief 
justice shall preside. The judgment, in 
cases of impeachment shall not extend 
further than to removal from office, and dis¬ 
qualification to hold and enjoy any office of 
honor, trust, or profit under the United 
States. Proceedings on impeachments un¬ 
der the state constitutions are somewhat 
similar. Vide Courts of the. United States . 

Impeacitment, evidence . An allegation, 
supported by proof, that a witness who has 
been examined is unworthy of credit. 

2. Every witness is liable to be im¬ 
peached as to his character for truth ; and, 
if his general character is good, he is pre¬ 
sumed, at all times, to be ready to support 
it. 3 Bouv. Inst. n. 3224, et seq. 

Impeachment of waste. It signifies a 
restraint from committing waste upon lands 
or tenements; or a demand of compensation 
for waste done by a tenant who has but 
a particular estate in the land granted, and, 
therefore, no right to commit waste. 

2. All tenants for life, or any less estate, 
arc liable to be impeached for waste, unless 
they hold without impeachment of waste; 
in the latter case, they may commit waste 
without being questioned, or any demand 
for compensation for the waste done. 11 
(Jo. 82. 

IMPEDIMENTS, contracts . Legal 
objections to the making of a contract. 
Impediments which relate to the person are 
those of minority, want of reason, coverture, 
*nd the like; they arc sometimes called 
disabilities. Vide Incapacity . 

2. In the civil law, this term is used to 
signify bars to a marriage. These impedi¬ 
ments are classed, as they are applied to 
particular persons, into absolute and rela- 
Vol. I.—-Pp 


tive ; as they relate to the contract and its 
validity, they are dirimant, .(q. v.) and pro¬ 
hibitive. (q. v.) 1. The absolute impedi¬ 

ments are those which prevent the person 
subject to them from marrying at all, with¬ 
out either the nullity of marriage, or its 
being punishable. 2. The relative impedi¬ 
ments are those which regard only certain 
persons with regard to each other; as, the 
marriage of a brother to a sister. 3. The 
dirimant impediments are those which ren¬ 
der a marriage void ; as, where one of the 
contracting parties is already married to 
I another person. 4. Prohibitive impediments 
! arc those which do not render the marriage 
null, but subject the parties to a punish¬ 
ment. Bowy. Mod. Civ. Law, 44, 45. 

IMPERFECT. That which is incom¬ 
plete. 

2. This term is applied to rights and 
obligations. A man has a right to be re¬ 
lieved by his fellow-creatures, when in dis¬ 
tress ; but this right he cannot enforce by 
law; hence it is called an imperfect right. 
On the other hand, we are bound to be 
grateful for favors received, but we cannot 
be compelled to perform such imperfect ob¬ 
ligations. Vide Poth. Ob. art. Pr£limi- 
naire ; Vattel, Dr. des Gens, Prcl. notes, § 
17 ; and Obligations . 

IMPERIUM. The right to command, 
which includes the right to employ the force 
of the state to enforce the laws ; this is one 
of the principal attributes of the power of 
the executive. 1 Toull. n. 58. 

IMPERTINENT, practice , pleading. 
What does not appertain, or belong to; id 
e$t y qui ad rem non pertinet. 

2. Evidence of facts which do not belong 
to the matter in question, is impertinent and 
inadmissible. In general, what is immaterial 
is impertinent, and what is material is, in 
general, not impertinent. 1 McC. & V. 
337. See Gresl. Ev. Ch. 3, s. 1, p. 229. 
Impertinent matter, in a declaration or other 
pleading, is that which does not belong to 
the subject: in such case it is considered aa 
mere surplusage, (q. v.) and is rejected. 
Ham. N. P. 25. Vide 2 Vcs. 24 ; 5 Madd. 
R. 450; Newl. Pr. 38; 2 Ves. 631 ; 5 Ves. 
656; 18 Eng. Com. Law R. 201; Eden on 
Inj. 71. 

3. There is a difference between matter 
merely impertinent and that Which is scan¬ 
dalous ; matter may be impertinent, without 
being scandalous; but if it is scandalous, it 
must be impertinent. 

i 4. In equity a bill cannot, according to 
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the general practice, be referred for imper¬ 
tinence after the defendant has answered or 
submitted to answer, but it may be referred 
for scandal at any time, and even upon the 
application of a stranger to the suit. Coop. 
Eq. PI. 19; 2 Yes. 631 ; 6 Yes. 514; 
Story, Eq. PI. § 270. Vide Gresl. Eq. Ev. 
p. 2, c. 3, s. 1 ; 1 John. Ch. R. 103; 1 
Paige’s R. 555 ; 1 Edw. R. 350 ; 11 Price, 
11. Ill ; 5 Paige’s R. 522 ; 1 Russ. & My. 
28 ; Bouv. Inst. Index, h. t.; Scandal . 

IMPETRATION. The obtaining any 
thing by prayer or petition. In the ancient 
English statutes, it signifies a pre-obtaining 
of church benefices in England from the 
church of Rome, which belonged to the gift 
of the king, or other lay patrons. 

TO IMPLEAD, practice . To sue or 

prosecute by due course of law. 9 Watts, 47. 

IMPLEMENTS. Such things as are 
used or employed for a trade, or furniture 
of a house. 

IMPLICATA, mar . law . In order to 
avoid the risk of making fruitless voyages, 
merchants have been in the habit of receiv¬ 
ing small adventures on freight at so much 
per cent., to which they are entitled at all 
events, even if the adventure be lost. This 
is what the Italians call implicata . Targa, 
chap. 34 ; Einer. Mar. Loans, s. 5. 

IMPLICATION. An inference of some¬ 
thing not directly declared, but arising from 
what is admitted or expressed. 

2. It is a rule that when the law gives 
anything to a man, it gives him by impli¬ 
cation all that is necessary for its enjoyment. 
It is also a rule that when a man accepts 
an office, he undertakes by implication to 
use it according to law, and by non-user he 
may forfeit it. 2 Bl. Com. 152. 

3. An estate in fee simple will pass by 
implication; 6 John. R. 185; 18 John. R. 
31; 2 Binn. R. 464, 532 ; such implication 
must not only be a possible or probable one, 
but it must be plain and necessary ; that is, 
so strong a probability of intention, that an 
intention contrary to that imputed to the 
testator cannot be supposed. 1 Yes. & B. 
466; Willes, 141; 1 Ves. jr. 564; 14 
John. R. 198. Vide, generally, Com. Dig. 
Estates by Devise, N 12, 13; 2 Rop. Leg. 
342; 14 Vin. Ab. 341; 5 Ves. 805 ; 5 
Ves. 582 ; 3 Yes. 676. 

IMPORTATION, comm . law . The act 
of bringing goods and merchandise into the 
United States from a foreign country. 9 
Cranch, 104,120 ; 5 Cranch, 368 ; 2 Mann. 
k Gr. 155, note a. 


2. To prevent the mischievous interfer¬ 
ence of the several states with the national 
commerce, the constitution of the United 
States, art. 1, s. 10, provides ns follows : 
“ No state shall, without the consent of the 
congress, lay any imposts or duties on im¬ 
ports or exports, except what may be abso¬ 
lutely necessary for executing its inspection 
laws ; and the net produce of all duties and 
imposts, laid by any state on imports or ex¬ 
ports, shall be for the use of the treasury 
of the United States; and all such laws 
shall be subject to the revision and control 
of the congress.” 

3. This apparently plain provision has 
received a judicial construction. In the 
year 1821, the legislature of Maryland 
passed an act requiring that all importers 
of foreign articles, commodities, Ac., by the 
bale or package, of wine, rum, Ac., and 
other persons selling the same by wholesale, 
bale or package, hogshead, barrel or tierce, 
should, before they were authorized co setl, 
take out a, license for which they were to 
pay fifty dollars, under certain penalties. 
A question arose whether this act was or 
was not a violation of the constitution of 
the United States, and particularly of the 
above clause, and the supreme court de¬ 
cided against the constitutionality of the 
law. 12 Wheat. 419. 

4. The act of congress of March 1,1817, 
3 Story, L. U. S. 1622, provides : 

5. —§ 1. That,* after the 30th day of 
September next, no goods, wares, or mer¬ 
chandise, shall be imported into the United 
States from any foreign port or place, ex¬ 
cept in vessels of the United States, or in 
such foreign vessels as truly or wholly be¬ 
long to the citizens or subjeetsof that coun¬ 
try of which the goods are the growth, 
production or manufacture; or from which 
such goods, wares or merchandise, can 
only be or most usually are, first shipped 
for transportation : Provided, nevertheless, 
That this regulation shall not extend to the 
vessels of any foreign nation which has not 
adopted, and which shall not adopt a .similar 
regulation. 

6. —§ 2. That all goods, wares or mer¬ 
chandise, imported into the United States 
contrary to the true intent and meaning of 
this act, and the ship or vessel wherein the- 
same shall be imported, together with her 
cargo, tackle, apparel, and furniture, shall 
be forfeited to the United States; and such 
goods, wares, or merchandise, ship, or ves¬ 
sel, and cargo, shall be liable to be seized. 
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prosecuted, and condemned, in like manner, I 
and under the same regulations, restrictions, [ 
and provisions, as have beeu heretofore es- ; 
tablished for the recovery, collection, distri¬ 
bution, and remission, of forfeitures to the 
United States by the several revenue laws. 

7 . —§ 4. That no goods, wares, or mer¬ 
chandise, shall be imported, under penalty 
of forfeiture thereof, from one port of the 
United States to another port of the United 
States, in a vessel belonging wholly or in 
part to a subject of any foreign power; but 
this clause shall not be construed to pro¬ 
hibit the sailing of any foreign vessel from 
one to another port of the United States, 
provided no goods, wares, or merchandise, 
other thau those imported in such vessel 
from some foreign port, and which shall not 
have been unladen, shall be carried from 
one port or place to another in the United 
States. 

8 . —§ 6 . That after the 30th day of 
September next, 'there shall be paid upon 
every ship or vessel of the United States, 
which shall be entered in the United States 


2. Wills and devises are sometnnos set 
aside in consequence of the importunity of 
those who have procured them. Whencvci 
the importunity is such as to deprive the 
devisor of the freedom of his will, the de¬ 
vise becomes fraudulent and void. Dane’s 
Ab. ch. 127, a. 14, s. 5, 6 , 7 ; 2 Philliin. 
H. 551, 2. 

IMPOSITIONS. Imposts, taxes, or con¬ 
tributions. 

IMPOSSIBILITY. The character of 
that which cannot be done agreeably to the 
accustomed order of nature. 

2. It is a maxim that no one is bound 
to perform an impossibility. A ^impossible 
nul n’est tenu. 1 Swift’s Dig. 93 5 6 Toull. 

, n. 121, 481. 

| 3. As to impossible conditions in con¬ 

tracts, see Bac. Ab. Conditions, M; Co. 

! Litt. 206; Roll. Ab. 420 ; 6 Toull. n. 486, 

' 686 ; Dig. 2, 14, 39 ; Id. 44, 7, 31 ; Id. 
50, 17, 185 ; Id. 45, 1, 69. On the subject 
of impossible conditions in wills, vide 1 
Rop. Leg. 505 ; Swinb. pt. 4, s. C; 6 Toull. 
614. Vide, generally, Dane’s Ab. Index, 


from any foreign port or place, unless the ; 
officers, and at least two-thirds of the crew j 
thereof, shall be proved citizens of the 
United States, or persons not the subjects 
of any foreign prince or state, to the satis¬ 
faction of the collector, fifty cents per ton: 
And provided also, that this section shall 
not extend to ships or vessels of the United J 
States, which are now on foreign voyages, 
or which may depart from the United States 
prior to the first day of May next, until 
after their return to some port of the United 
States. 

9.—§ 7. That the several bounties and 


h. t.; Clef dcs Lois Rom. par FieiTe La¬ 
croix, h. t.; Com. Dig. Conditions, D 1 & 
2 ; Vin. Ab. Conditions, C a, D a, E a. 

IMPOSTS. This word is sometimes used 
to signify taxes, or duties, or impositions ; 
and, sometimes, in the more restrained 
sense of a duty on imported goods and 
merchandise. The Federalist, No. 30; 3 
Elliott’s Debates, 289; Story, Const. § 949. 

2 . The Constitution of the United States, 
art. 1 , s. 8 , n. 1 , gives power to congress 
“ to lay and collect taxes, duties, imposts 
and excises.” And art. 1, s. 10, n. 2, 
directs that “ no state shall, without the 


remissions, or abatements of duty, allowed 
by this act, in the case of vessels having a 
certain proportion of seamen who are Ame¬ 
rican citizens, or persons not the subjects 
of any foreign power, shall be allowed only 
in the case of vessels having such propor¬ 
tion of American seamen during their whole 
voyage, unless in case of sickness, death or 
desertion, or where the whole or part of the ! 
crew shall have been taken prisoners in the \ 
voyage. Vide article Entry of goods at 
the. Custom-house, 

IMPORTS. Importations ; as no tetate 
shall lay any duties on imports or exports. 
Const. U. S. Art. 1, s. 10; 7 How. U. S. 
Rep. 477. 

IMPORTUNITY. Urgent solicitation, 
with troublesome frequency and pertina- 
City. 


consent of congress, lay any imposts, or 
duties on imports or exports, except what 
j may be absolutely necessary for executing 
its inspection laws.” See Bac. Ab. Smug¬ 
gling, B; 2 Inst. 62 ; 165 n.; Sir John 

Davis on Imposition. 

IMPOTENCE, med. jur. The incapacity 
for copulation or propagating the species. 
It has also been used synonymously with 
sterility, 

2. Impotence may be considered as in¬ 
curable, curable, accidental or temporary. 
Absolute or incurable impotence, is that for 
which there is no known relief, principally 
originating in some malformation or defect 
of the genital organs. Where this defect 
existed at the time of the marriage, and 
was incurable, by the ecclesiastical law and 
the law of several of the American states, 
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the marriage may be declared void ab initio. 
Com. Dig. Baron and Feme, C 3 ; Bac. Ab. 
Marriage, &c., E 3 ; 1 Bl. Com. 440 ; Beck’s 
Med. Jur. 67 ; Code, lib. 5, t. 17, 1. 10; 
Poynt. on Marr. and Div. ch. 8 : 5 Paige, 
554; Merl. Rep. mot Impuissance. But 
it seems the party naturally impotent can¬ 
not allege that fact for the purpose of ob¬ 
taining a divorce. 3 Philliin. li. 147 ; S. 
0. 1 Eng. Eccl. R. 384. See 3 Philliin. 
R. 325 ; S. C. 1 Eng. Eccl. R. 408; 1 
Chit. Med. Jur. 377 ; 1 Par. & Fonbl. 172, 
173, note d\ Ryan’s Med. Jur. 95 to 111; 
1 Bl. Com. 440; 2 Phillm. R. 10 ; 1 Hagg. 
R. 725. See, as to the signs of impotence, 
1 Briand, Med. Leg. c. 2, art. 2, § 2, n. 1 ; 
Dictionnaire dcs Sciences Medicales, art. 
Impuissance; and, generally, Trebuchet, 
Jur. de la Med. 100, 101, 102; 1 State 
Tr. 315 ; 8 State Tr. App. No. 1, p. 23 ; 
3 Phillm. R. 147: 1 Hagg. Eccl. R. 523; 
Fodere, Med. Leg. § 237. 

IMPRESCRIPTIBILITY. The state 
of being incapable of prescription. 

2. A property which is held in trust is 
imprescriptible ; that is, the trustee cannot 
acquire a title to it by prescription ; nor 
can the borrower of a thing get a right to 
it by any lapse of time, unless he claims an 
adverse right to it during the time required 
by law. 

IMPRIMATUR. A license or allow- 
mce to one to print. 

2. At one time, before a book could be 
printed in England, it was requisite that a 
permission should be obtained ; that per¬ 
mission was called an imprimatur . In some 
countries where the press is liable to cen¬ 
sure, an imprimatur is required. 

IMPRIMERY. In some of the ancient 
English statutes this word is used to signify 
a printing-office, the art of printing, a print 
or impression. 

IMPRIMIS. In the first place ; as, im¬ 
primis, I direct my just debts to be paid. 
See Item. 

IMPRISONMENT. The restraint of a 
person contrary to his will. 2 Inst. 589; 
Baldw. Rep. 239, 600. Imprisonment is 
cither lawful or unlawful; lawful imprison¬ 
ment is used either for crimes or for the 
ippearance of a party in a civil suit, or on 
arrest in execution. 

2 . Imprisonment for crimes is either for 
the appearance of a person accused, as 
when he cannot give bail; or it is the effect 
<»f a sentence, and then it is a part of the 
punishment. 


3. Imprisonment in civil cases take* 
place when a defendant on being sued on 
bailable process refuses or cannot give the 
bail legally demanded, or is under a capias 
ad satisfaciendum , when he is taken in exe¬ 
cution under a judgment. An unlawful 
imprisonment, commonly called false im¬ 
prisonment , (q. v.) means any illegal im¬ 
prisonment whatever, either with or with¬ 
out process, or under color of process wholly 
illegal, without regard to any question 
whether any crime has been committed or a 
debt due. 

4. As to what will amount to an im¬ 
prisonment, the most obvious modes are 
confinement in a prison or a private house, 
but a forcible detention in the street, or the 
touching of a person by a peace officer by 
way of arrest, are also imprisonments. Bac. 
Ab. Trespass, D3; 1 Esp. R. 431, 526. 
It has been decided that lifting up a person 
in his chair, and carrying him out of the 
room in which he was sittting with others, 
and excluding him from the room, was not 
an imprisonment; 1 Chit. Tr. 48 ; and the 
merely giving charge of a person to a peace 
officer, not followed by any actual appre¬ 
hension of the person, does not amount to 
an imprisonment, though the party to avoid 
it, next day attend at a police; 1 Esp. R. 
431; New Rep. 211; 1 Carr. & Payn. 153 ; 

S. C. 11 Eng. Com. Law, R. 351; and if, 
in consequence of a message from a sheriff’s 
officer holding a writ, the defendant execute 
and send him a bail bond, such submission 
to the process will not constitute an arrest. 
6 Bar. & Cres. 528 ; S. C. 13 Eng. Com. 
Law Rep. 245; Dowl. & R. 233. Vide, 
generally, 14 Vin. Ab. 342; 4 Com. Dig. 
618; 1 Chit. Pr. 47 ; Merl. Repert. mot 
Emprisonment; 17 Eng. Com. L. R. 246, n. 

IMPROBATION. The aet by which 
neriurv or falsehood is proved. Tcchn. 
Diet. h. t. 

IMPROPRIATION, eccl . law. The act 
of employing the revenues of a church 
living to one’s own use ; it is also a par¬ 
sonage or ecclesiastical living in the hands 
of a layman, or which descends by inherit¬ 
ance. Techn. Diet. h. t. 

IMPROVEMENT, estates. This term 
is of doubtful meaning. It would seem to 
apply principally to buildings, though gene¬ 
rally it extends to amelioration of every 
description of property, whether real or 
personal; it is generally explained by other 
words. 

2. Where, by the terms of a lease, the 
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covenant was to leave at the end of the 
term a water-mill with all the fixtures, 
fastenings, and improvements , during the 
demise fixed, fastened, or set up on or upon 
the premises, in good plight and condition, 
it was hold to include a pair of new mill¬ 
stones set up by the lessee during the term, 
although the custom of the country in gene¬ 
ral authorized the tenant to remove them. 
9 Biug. 24 : 3 Sim. 450; 2 Ves. & Bea. 
349. Vide 3 Ycates, 71; Addis. It. 335 ; 
4 Binn. It. 418 ; 5 Binn. R. 77 ; 5 S. & 
It. 200 ; 1 Binn. R. 405 ; 1 John. Ch. It. 
450; 15 Pick. It. 471. Vide Profits . 2 

Man. & Gra. 729, 757 ; S. C. 40 Eng. 0. 
L. It. 598, 612. 

3. Tenants in common are not bound to 
pay for permanent improvements , made on 
the common property, by one of the tenants 
in common without their consent. 2 Bouv. 
Inst. n. 1881. 

Improvement, rights . An addition of 
some useful thing to a machine, manufacture 
or composition of matter. 

2 . The patent law of July 4,1836, autho¬ 
rizes the granting of a patent for any new 
and useful improvement on any art, ma¬ 
chine, manufacture or composition of matter. 
Sect. 6 . It is often very difficult to say 
what is a new and useful improvement, the 
cases often approach very near to each 
other. In the present improved state of 
machinery, it is almost impracticable not to 
employ the same elements of motion, and 
in some particulars, the same manner of 
operation, to produce any new effect. 1 
Gallis. 478; 2 Gallia. 51. See 4 B. & 
Aid. 540; 2 Kent, Coin. 370. 

IMPUBER, civil law. One who is 
more than seven years old, or out of in¬ 
fancy, and who has not attained the age of 
an adult, (q. v.) and who is not yet in his 
puberty; that is, if a boy, till he has attained 
his full age of fourteen years, and, if a girl, 
her full age of twelve years. Domat, Liv. 
PreL t. 2, s. 2, n. 8 . 

IMPUNITY. Not being punished for a 
crime or misdemeanor committed. The 
impunity of crimes is one of the most pro¬ 
lific sources whence they arise, lmpunitas 
continuum affectum tribuit delinquenti. 4 
Co. 45, a* 5 Co. 109, a. 

IMPUTATION. The judgment by which 
we declare that an agent is the cause of his 
free action, or of the result of it, whether 
good or ill. Wolff, § 3. 

Imputation of payment. This term is 
used in Louisiana to signify the appropria¬ 


tion which is made of a payment, when the 
debtor owes two debts to the creditor. Civ. 
Code of Lo. art. 2159 to 2262. See 3 N. 
S. 483 ; 6 N. S. 28; Id. 113: Poth. Ob n. 
539, 565, 570; Durant. Des Contr. Liv. 3, 
t. 3, § 3, n. 191; 10 L. R. 232, 352 ; 7 
Toull. n. 173, p. 246. 

IN ALIO LOCO. In another place. 
Vide Cepit in alio loco . 

IN ARTICULO MORTIS. In the article 
of death : at the point of death. As to the 
effect of this condition on wills, sec Nuncu¬ 
pative; as to the testimony of such person, 
see Dying declarations . 

IN AUTllE DROIT. In another’s right. 
An executor, administrator or trustee, is said 
to have the property confided to him in such 
character, in autre droit . 

IN BLANK. This is generally applied 
to indorsements, as indorsements in blank, 
which is one not restricted, made by the 
indorser simply writing his name. See In¬ 
dorsement. 

IN CHIEF. Evidence is said to be in 
chief when it is given in support of the cas* 
opened by the leading counsel. Vide To 
Open — Opening. The teftn is used to dis¬ 
tinguish evidence of this nature from evi¬ 
dence obtained on a cross-examination, (q. 
v.) 3 Chit. 890. By evidence in chief is 

sometimes meant that evidence, which is 
given, in contradistinction to evidence which 
is obtained on the witncss , voir dire. 

2 . Evidence in chief should be confined 
to such matters as the pleadings and the 
opening warrant, and a departure from this 
rule, will be sometimes highly inconvenient, 
if not fatal. Suppose, for example, that two 
assaults have been committed, one in Janu¬ 
ary and the other in February, and the 
plaintiff prove his cause of action to have 
been the assault in January, he cannot 
abandon that, and afterwards prove another 
committed in February, unless the plead¬ 
ings and openings extend to both. 1 Campb 
II. 473. See also, 6 Carr. & P. 73 ; S. C. 
25 E. C. L. R. 288; 1 Mood. & R. 282. 

IN COMMEND AM. The state or con¬ 
dition of a church living, which is void or 
vacant, and it is commended to the care of 
some one. In Louisiana, there is a species 
of partnership called a partnership in com- 
mendain. Vide Commendam . 

IN CUSTODIA LEGIS. In the cus¬ 
tody of the law. In general, when things 
are in custodia legis, they cannot be dis¬ 
trained, nor otherwise interfered with by a 
private person. 
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IN ESSE. In being. A thing in ex¬ 
istence. It is used in opposition to, in posse, 
A child in venire sa mere is a thing in posse; 
a/ter lie is born, he is in esse . Vide 1 Supp. 
to Yes. jr. 46(3; 2 Suppl. to Ves. jr. 155, 
191. Vide / y osse, 

IN EXTREMIS. This phrase is used 
to denote the end of life ; as, a marriage in 
extremis , is one made at the end of life. 
Vide Extremis. 

IN E A (MEN DO. In dcine, or in fea- 

' 

sauce. 2 Story, Eq. Jurisp. § 1308. 

IN FAVOREM LIBERTATIS. In 
favor of liberty. 

In favorem VITAS. In favor of life. 

IN FIERI. In the course of execution ; 
a thing commenced but not completed. A 
record is said to be in fieri during the term 
of the court, and, during that time, it may 
be amended or altered at the sound dis¬ 
cretion of the court. Sec 2 B. & Adol. 971. 

IN FORMA PAUPERIS. In the cha¬ 
racter or form of a pauper. In England, 
in some cases, when a poor person cannot 
afford to pay the costs of a suit as it pro¬ 
ceeds, he is exempted from such payment, 
having obtained leave to sue in forma pau¬ 
peris. 

IN FORO CONSCIENTLE. Before 
the tribunal of conscience ; conscientiously. 
This term is applied in opposition to the 
obligations which the law enforces. 

2. In the sale of property, for example, 
The concealment of facts by the vendee 
which may enhance the price, is wrong in 
foro conscieniice , but there is no legal obli¬ 
gation on the part of the vendee to disclose 
them, and the contract will be good if not 
vitiated by fraud. Poth. Vent, part 2, c. 2, 
n. 233 ; 2 Wheat. 185, note c. 

IN FRAUDEM LEGIS. In fraud of 
the law. Every thing done in fraud cm legis 
is void in law. 2 Ves. sen. 155, 156 ; Bouv. 
Inst. n. 585, 3834. 

IN GREMIO LEGIS. In the bosom 
of the law. This is a figurative expression, 
by which is meant that the subject is under 
the protection of the law; as, where land is 
in abeyance. 

IN GROSS. At large; not appurtenant 
or appendant, but annexed to a man’s per¬ 
son : e. g . Common granted to a man and 
his heirs by deed, is common in gross; or 
common in gross may be claimed by pre¬ 
scriptive right. 2 Bl. Com. 34. 

IN INVITUM. Against an unwilling 
party; against one who has not given his 
consent See Invito domino. 


In JUDICIO. In the course of trial, 
a course of legal proceedings. 

IN JURE. In law; according to law, 
rightfully. Bract, fob 169, h. 

IN LIMINE. In or at the beginning. 
This phrase is frequently used; as, tho 
courts are anxious to check crimes in li¬ 
mine. 

IN LITEM, ad litem . For a suit: to 
the suit. Greenl. Ev. § 348. 

IN LOCO PARENTIS. In the place 
of a parent; as, the master stands towards 
his apprentice in loco parentis . 

IN MITIORI SENSU, construction . 
Formerly in actions of slander it was a rule 
to take the expression used in mitiori sensu , 
in the mildest acceptation ; and ingenuity 
was, upon these occasions, continually exer¬ 
cised to devise or discover a meaning which 
by some remote possibility the speaker might 
have intended; and some ludicrous exam¬ 
ples of this ingenuity may be found. To 
say of a man who was making his livelihood 
by buying and selling merchandise, he is a 
base, broken rascal, he has broken twice, 
and I’ll make him broak a third time, was 
gravely asserted not to be actionable—“ ne 
poet dar porter action, car poet estre intend 
de burst ness de belly” Latch, 114. And 
to call a man a thief was declared to be no 
slander for this reason, “ perhaps the speaker 
might mean he had stolen a lady’s heart.” 

2 . The rule now is to construe words 
agreeably to the meaning usually attached 
to them. 1 Nott & McCord, 217 ; 2 Nott 
A McCord, 511 ; 8 Mass. R. 248 ; 1 Wash. 
R. 152 ; Kirby, R. 12 ; 7 Serg. & Rawle, 
451 ; 2 Binn. 34 ; 3 Binn. 515. 

IN MORA. In default. Vide mora , in. 

IN NUBIBUS. In the clouds. This 
is a figurative expression to signify a state 
of suspension or abeyance. 1 Co. 137. 

IN NULLO EST ERRATUM, plead¬ 
ing. A plea to errors assigned on proceed¬ 
ings in error, by which the defendant in 
error affirms there is no error in the record. 
As to the effect of such pica, see 1 Vent. 
252 ; 1 Str. 684 : 9 Mass. R. 532 ; 1 Burr. 
410; T. Ray. 231. It is a general rule 
that the pica in nullo est erratum confesses 
the fact assigned for error ; 1 elv. 57; 
Dane’s Ab. Index, h. t. ; but not a matter 
assigned contrary to the record. / M end. 
55 ; Bac. Ab. Error, G. 

IN ODIUM SPOLIATORIS. In hatred 
of a despoiler. All things are presumed 
against a despoiler or wrong doer : in odn 9 
I spolialoris omnia prasumuniur. 
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IX FARI CAUSA. In an equal cause. 
It is a rule that when two persons have 
equal rights in relation to a particular 
thing, the party in possession is considered 
as having the bettor right: in pari causa 
possessor potior esf. Dig. 50, IT, 128 ; I 
Bouv. Inst. n« 952. 

IN PARI DELICTO. In equal fault; 
equal in guilt. Neither courts of law nor 
equity will interpose to grant relief to the 
parties, when an illegal agreement has been 
made, and both parties stand in pari delicto . 
The law leaves them where it finds them, 
according to the maxim,, in pari delicto 
potior est conditio defendentis et possi - 
d end is. 1 Bouv. Inst. n. 769. 

IX PARI MATERIA. Upon the same 
matter or subject. Statutes in pari materia 
are to be construed together. 

IX PERPETUAM REI MEMORIAM. 
For the perpetual memory or remembrance 
of a thing. Gilb. For. Rom. 118. 

IN PERSONAM, remedies . A remedy 
tit personam , is one where the proceedings 
are against the person, in contradistinc¬ 
tion to those which are against specific 
things, or in rem . (q. v.) 3 Bouv. Inst, 

n. 2646. 

IX POSSE. In possibility ; not in ac¬ 
tual existence; used in contradistinction to 
in esse. 

IX PRJESENTI. At the present time; 
used in opposition to in futuro . A mar¬ 
riage contracted in words de preesenti is 
good : as, I take Paul to be my husband, is 
a good marriage, but words de futuro would 
not be sufficient, unless the ceremony was 
followed by consummation. 1 Bouv. Inst, 
n. 258. 

IX PRINCIPIO. At the beginning. 
This is frequently used in citations; as 
Bac. Ab. Legacies, in pr . 

IX PROPRIA PERSONA. In his own 
person ; himself; as the defendant appeared 
in propria personk; the plaintiff argued the 
cause in propria persona. 

IX RE. In the matter; as in re A B, 
in the matter of A B. 

IX REBUS. In things, cases or mat¬ 
ters. 

IX REM, remedies . This technical term 
is used to designate proceedings or actions 
instituted against the thing , in contradis¬ 
tinction to personal actions which are said 
to be in personam. Proceedings in rem 
include not only judgments of property as 
forfeited, or as prize in the admiralty, or the 
English exchequer, but also the decisions 


of other courts upon the personal status^ 
or relations of the party, such as marriage, 
divorce, bastardy, settlement, or the like. 
1 Green 1. Ev. §§ 525, 541. 

2. Courts of admiralty enforce the per¬ 
formance of a con tract by seizing into their 
custody the very subject of hypothecation; 
for in these cases the parties arc not per¬ 
sonally bound, and the proceedings are con¬ 
fined to the thing in specie. Bro. Civ. and 
Adm. Law, 98 ; and see 2 Gall. R. 200 ; 3 
T. R. 269, 270. 

3. There are cases, however, where the 
remedy is either in personam or in rem . 
Seamen, for example, may proceed against 
the ship or cargo for their wages, and this 
is the most expeditious mode; or they may 
proceed against the master or owners. 4 
Burr. 1944; 2 Bro. C. k A. Law, 396. 
Vide, generally, 1 Phil. Ev. 254 ; 1 Stark. 
Ev. 228; Dane’s Ab. h. t.; Serg. Const. 
Law, 202, 203* 212. 

IN RERUM NATU11A. In the nature 
of things ; in existence. 

IN SOLIDO. A term used in the civil 
law, to signify that a contract is joint. 

2 . Obligations are in solido , first, be¬ 
tween several creditors ; secondly, between 
several debters. 1. When a person con¬ 
tracts the obligation of one and the same 
thing, in favor of several others, each of 

[ these is ouly creditor for his own share, but 
, he may contract with each of them for the 
| whole when such is the intention of the 
parties, so that each of the persons iu whose 
j favor the obligation is contracted, is creditor 
. for the whole, but that a payment made to 
• any one liberates the debtor against them all. 

| This is called solidity of obligation. Poth. 
Obi. pt. 2, e. 3, art. 7. The common law 
is exactly the reverse of this, for a general 
obligation in favor of several persons, is a 
joint obligation to them all, unless the 
| nature of the subject, or the particularity 
of the expression, lead to a different conclu 
sion. Evans’ Poth. vol. 2, p. 56. See tit 
Joint and Several; Parties to ac//o?i. 

3. —2. An obligation is contracted in 
solido on the part of the debtors, when 
each of them is obliged for the whole, but 
so that a payment made by oue liberates 
them all. Poth. Obli. pt. 2, c. 3, art. 7, s 
1. See 9 M. R. 322 ; 5 L. Ii. 287 ; 2 N. 
S. 140; 3 L. R. 352 ; 4 N. S. 317 : 5 L. 
R. 122; 12 M. R. 216; Burge on Sur. 
398-420. 

IN STATU QUO. In the same situa¬ 
tion ; in the same place; as, between the 
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time of the submission and the time when 
the award was rendered, things remained 
in statu quo. 

IN TERROREM. By way of threat, 
terror, or warning. For example, when a 
legacy is given to a person upon condition 
not to dispute the validity or the dispositions 
in wills and testaments, the conditions are 
not in general obligatory, but only in ter - 
rorem; if, therefore, there exist probabilis 
causa litigandi , the non-observance of the 
conditions will not be a forfeiture. 2 Vern. 
90 ; 1 Hill. Ab. 253; 3 P. Wins. 344; 1 
Atk. 404. But when the acquiescence of 
the legatee appears to be a material ingre¬ 
dient in the gift, the bequest is only quous - 
que the legatee shall refrain from disturbing 
the will. 2 P. Wins. 52 ; 2 Ventr. 352. 
For cases of legacies given to a wife while 
she shall continue unmarried, see 1 Madd. 
R. 590 ; 1 Rop. Leg. 558. 

IN TERROREM POPULI. To the 
terror of the people. An indictment for a 
riot is bad, unless it conclude in terrorem 
populi. 4 Carr. & Payne, 373. 

IN TOTIDEM VERBIS. In just so 
many words; as, the legislature has declared 
this to be a crime in tot idem verbis . 

IN TOTO. In the whole ; wholly ; com¬ 
pletely ; as, the award is void in toto. In 
the whole the part is contained : in toto et 
pars continetur . Dig. 50, 17, 123. 

IN TRANSITU. During the transit, or 
removal from one place to another. 

2. The transit continues until the goods 
have arrived at their place of destination, 
and nothing remains to be done to complete 
the delivery ; or until the goods have been 
delivered, before reaching their place of 
destination, and the person entitled takes 
an actual or symbolical possession. Vide 
Stoppage in transitu; Ti'ansitus. 

IN VADIO. In pledge ; in gage. 

IN VENTRE SA MERE. In his 
mother’s womb. 

2. —1. In law a child is for all beneficial 
purposes considered as born while in ventre 
Fa mere. 5 T. R. 49 ; Co. Litt. 36 ; 1 P. 
Wms. 329 ; Civ. Code of Lo. art. 948. But 
a stranger can acquire no title by descent 
through a child in ventre sa mere , who is 
not subsequently born alive. See Birth; 
Dead Born . 

3. —2. Such a child is enabled to have 
an estate limited to his use. 1. Bl. Com. 
130. 

4. —3. May have a distributive share of 
intestate property. 1 Ves. 81. 


5. —4. Is capable of taking a devise of 
lands. 2 Atk. 117 ; 1 Frecm. 224, 293. 

6. —5. Takes under a marriage settle¬ 
ment a provision made for children living at 
the death of the father. 1 Ves. 85. 

7. —6. Is capable of taking a legacy, 
and is entitled to a share in a fund be¬ 
queathed to children under a general de¬ 
scription of “ children,” or of “ children 
living at the testator’s death.” 2 II. Rl. 
399; 2 Bro. C. C. 320; S. C. 2 Ves. jr 
673 ; 1 Sim. & Stu. 181 ; 1 B. & P. 243; 
5 T. R. 49. See, also, 1 Ves. sr. 85 ; Id. 
Ill ; 1 P. Wins. 244, 341 ; 2 Bro. C. C. 
63; Amb. 708, 711 ; 1 Salk. 229; 2 P. 
Wms. 446; 2 Atk. 114; Pro. Ch. 50; 2 
Vcrn. 710; 3 Ves. 486; 7 T. R. 100; 4 
Ves. 322 ; Bac. Ab. Legacies, &c., A; 1 
Rop. Leg. 52, 3 ; 5 Scrg. & Rawlc, 40. 

8. —7. May be appointed executor. Bac. 
Ab. Infancy, B. 

9. —8. A bill may be brought in its be¬ 
half, and the court will grant an injunction 
to stay waste. 2 Vern. 710; Pr. Ch. 50. 

10. —9. The mother of a child in venire 
sa mere may detain writings on its behalf. 
2 Vern. 710. 

11. —10. May have a guardian assigned 
to it. 1 Bl. Com. 130. 

12. —11. The destruction of such a child 
is a high misdemeanor. 1 Bl. Com. 129, 
130. 

13. —12. And the birth of a posthumous 
child amounts, in Pennsylvania, to the re¬ 
vocation of a will previously executed, so 
far as regards such child. 3 Binn. 498. 
See Coop. Just, 496. See, as to the law of 
Virginia on this subject, 3 Munf. 20. Vide 
Foetus. 

IN WITNESS WHEREOF. These 
words, which, when conveyancing was in the 
Latin language, were in cujus rei testimo¬ 
nium, are the initial words of the conclud¬ 
ing clause in deeds. In witness whereof 
the said parties have hereunto set their 
hands,” &c. 

INADEQUATE PRICE. This term is 
applied to indicate the want of a sufficient 
consideration for a thing sold, or such a price 
as, under ordinary circumstances, would be 
considered insufficient. 

2. Inadequacy of price is frequently 
connected with fraud, gross misrepresenta¬ 
tions, or an intentional concealment of the 
defects in the thing sold. In these cases it 
is clear the vendor cannot compel the buyer 
to fulfil the contract. 1 Lev. Ill : 1 Bro. 
P. C. 187; 6 John. R. 110; 3 Craucb, 
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270; 4 Pall. R. 250; 3 Atk. 283; 1 Bro. 
C. C. 440. 

3. In general, however, inadequacy of 
price is not sufficient ground to avoid a con¬ 
tract, particularly when the property has 
been sold by auction. 7 Ves. jr. 30 ; 3 Bro. 
C. C. 228 ; 7 Vcs. jr. 35, note. But if an 
uncertain consideration, as a life annuity, 
he given for an estate, and the contract be 
executory, equity, it seems, will enter into 
the adequacy of the consideration. 7 Bro. 
P. C. 184; 1 Bro. C. C. 156. Vide 1 
Yeatcs, Iv. 312; Sugd. Vend. 189 to 199; 

1 B. & B. 165 ; 1 M’Cord’s Ch. R. 383, 
389, 390: 4 Desaus. R. 651. Vide Price . 

INADMISSIBLE. What cannot be re- I 
ceivcd. Parol evidence, for example, is 
inadmissible to contradict a written agree¬ 
ment. 

INALIENABLE. This word is applied j 
to those things, the property of which can¬ 
not be lawfully transferred from one person 
to another. Public highways and rivers 
are of this kind; there are also many rights 
which are inalienable, as the rights of liberty, 
or of speech. 

INAUGURATION. This word was ap¬ 
plied by the Romans to the ceremony of 
dedicating some temple, or raising some 
man to the priesthood, after the augurs had 
been consulted. It was afterwards applied 
to the installation (q. v.) of the emperors, 
kings, and prelates, in imitation of the cere¬ 
monies of the Romaus when they entered 
into the temple of the augurs. It is applied 
in the United States to the installation of 
the chief magistrate of the republic, and of 
the governors of the several states. 

INCAPACITY. The want of a quality 
legally to do, give, transmit, or receive some¬ 
thing. 

2. It arises from nature, from the law, 
or from both. From nature, when the party ! 
has not his senses, as, in the case of an j 
idiot; from the law, as, in the case of a I 
bastard who cannot inherit; from nature ; 
and the law, as, in the case of a married 
woman, who cannot make contracts or a 
will. 

3. In general, the incapacity ceases with 
th; cause which produces it. If the idiot 
should obtain his senses, or the married 
woman’s husband die, their incapacity would 
be at an end. 

4. When a cause of action arises during 
the incapacity of a person having the right 
to sue, the act of limitation does not, in 
general, commence to run till the incapacity 


has been removed. But two incapacities 
cannot be joined in order to come within the 
statute. 

INCENDIARY, crim . law. One who 
maliciously and wilfully sets another per¬ 
son’s house on fire; one guilty of the crime 
of arson. 

2. This offence is punished by the statute 
laws of the different states according to 
their several provisions. The civil law 
punished it with death, Dig. 47, 9, 12, 1, 
by the offender being cast into the fire. Id. 
48, 19,28,12 ; Code, 9,1,11. Vide Dane’s 
Ab. Index, h. t. 

INCEPTION. The commencement; the 
beginning. In making a will, for example, 
the writing is its inception. 3 Co. 31b; 
Plowd. 343. Vide Consummation; Pro¬ 
gression. 

INCEST. The carnal copulation of a 
man and a woman related to each other in 
any of the degrees within which marriage is 
prohibited by law. Vide Marriage . It is 
punished by fine and imprisonment, under 
the laws of the respective states. Vide 1 
Smith’s Laws of Pcnnsylv. 26 ; Dane’s Ab, 
Index, h. t.; Dig. 23, 2, 68 ; 6 Conn. R. 
446 ; Penal Laws of China, B. 1, s. 2, § 10 ; 
Sw. part 2, § 17, p. 103. 
j INCH. From the Latin undo. A mea¬ 
sure of length, containing one-twelfth part 
of a foot. 

INCHOATE. That which is not yet 
completed or finished. Contracts are con¬ 
sidered inchoate until they are executed by 
all the parties who ought to have executed 
them. For example, a covenant which pur¬ 
ports to be tripartite, and is executed by 
only two of the parties, is incomplete, and 
no one is bound by it. 2 Halst. 142. Vide 
Locus pcenitentice . 

INCIDENT. A thing depending upon, 
appertaining to, or following another, called 
the princinal. 

2. The power of punishing for contempt 
is incident to a court of record : rent is 
incident to a reversion ; distress to rent; 
estovers of woods to a tenancy for a life or 
years. 1 Inst. 151; Noy’s Max. n. 13. 
Vin. Ab. h. t. ; Dane’s Ab. h. t. ; Com. 
Dig. h. t., and the references there ; Bro 
Ab. h. t.; Roll’s Ab. 75. 

INCIPITUR, practice . This word, which 
means “ it is begun,” signifies the com* 
menccment of the entry on the roll on sign¬ 
ing judgment, &c. 

INCLUSIVE. Comprehended in com¬ 
putation. In computing time, as- ten days 
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from a particular time, one day is generally 
to be included and one excluded. Vide 
article Exclusive , and the authorities there 
cited. 

INCOME. The gain which proceeds 
from property, labor, or business; it is ap¬ 
plied particularly to individuals; the income 
of the government is usually called revenue. 

2. It has been holden that a devise of 
the income of land, is in effect the same as 
a devise of the land itself. 9 Mass. 372 ; 
1 Ashm. 136. 

INCOMPATIBILITY, offices , rights. 
This term is used to show that two or more 
things ought not to exist at the same time 
in the same person ; for example, a man 
cannot at the same time be landlord and 
tenant of the same land; heir and devise 
of the same thing; trustee and cestui que 
trust of the same property. 

2. There are offices which are incom¬ 
patible with each other by constitutional 
provision ; the vice-president of the United 
States cannot act as such when filling the 
office of president; Const, art. 1, 8. 3, n. 
5 ; and by the same instrument, art. 1, s. 
6, ri. 2, it is directed that “ no senator or 
representative shall, during the time for 
which lie was elected, be appointed to any 
civil office under the authority of the Uni¬ 
ted States, which shall have been created 
or the emoluments whereof shall have been 
increased, during such time ; and no person 
lidding any office under the United States, 
shall be a member of either house, during 
his continuance in office.” 

3. Provisions rendering offices incom¬ 
patible arc to be found in most of the con¬ 
stitutions of the states, and in some of their 
laws. In Pennsylvania, the acts of the 
12th of Februaiy, 1802, 3 Smith’s Laws of 
Pa. 485 ; and 6th of March, 1812, 5 Sin. 
L. Pa. 309, contain various provisions, 
making certain offices incompatible with 
each other. At common law, offices subor¬ 
dinate and interfering with each other have 
been considered incompatible ; for example, 
a man cannot be at once a judge and pro- 
thonotary or clerk of the same court. 4 
Inst. 100. Vide 4 S. & R. 277; 17 S. & 
R. 219 ; and the article Office . 

INCOMPETENCY, French law. The 
state of a judge who cannot take cognizance 
of a dispute brought before him; it implies 
a want of jurisdiction. 

2. Incompetency is material, ratione 
materia , or personal, ratione persona. The 
first takes place when a judge takes cogni¬ 


zance of a matter over which another judge 
has the sole jurisdiction, and this cannot be 
cured by the appearance or agreement of 
the parties. 

3. The second is, when the matter in 
dispute is within the jurisdiction of the 
judge, but the parties in the case arc not; 
in which case they make the judge compe¬ 
tent, unless they make their objection be¬ 
fore they take defence. See Peck, 374 ; 
17 John. 13 ; 12 Conn. 88 ; 3 Cowcn, Rep. 
724; 1 Penn. 195; 4Ycates,446. When 
a party has a privilege which exempts him 
from the jurisdiction, he may waive the pri¬ 
vilege. 4 McCord, 79; Wright, 484; 4 
Mass. 593; Pet. C. C. R. 489 ; 5 Crancli, 
288j 1 Pet. R, 449; 4 W. C. C. R. 84 ; 
8 W heat. 699 ; Merl. Rep. mot Incompe¬ 
tence. 

4. It is a maxim in the common law, 
aliquis non debet esse judex in pro]met 
causa . Co. Lift. 141, a; see 14 Yin. Abr. 
573; 4 Com. Dig. 6. The greatest deli¬ 
cacy is constantly observed on the part of 
judges, so that thc} r never act when there 
could be the possibility of doubt whether 
they could be free from bias, and even a 
distant degree of relationship has induced 
a judge to decline interfering. 1 Knapp’s 
Rep. 376. The slightest degree of pecu¬ 
niary interest is considered as an insuper¬ 
able objection. But at common law, interest 
forms the only ground for challenging a 
judge. It is not a ground of challenge 
that he has given liis opinion before. 4 
Bin. 349; 2 Bin. 454. See 4 Mod. 226 ; 
Comb. 218: Hard. 44; Hob. 87; 2 Binn. 
R. 454; 13 Mass. R. 340 ; 5 Mass. R. 92 ; 
6 Pick. 109: Peck, R. 374: CW, Rep. 
190 ; 3 Ham. 11. 289 ; 17 John. Rep. 133 ; 
12 Conn. 11. 88; 1 Penning. 11. 185; 4 
Yeatcs, 11. 466; 3 Cowcn, 11. 725 ; Salk. 
396 ; Bac. Ab. Courts, B ; and the articles 
Competency; Credibility; Interest; Judge; 
Witness. 

Incompetency, evidence . The want of 
legal fitness or ability in a witness *to be 
heard as such on the trial of a cause. 

2. The objections to the competency 
(q. v.) of a witness are four-fold. The first 
ground is the want of understanding; a 
second is defect of religious principles; a 
third arises from the conviction of certain 
crimes, or infamy of character; the fourth 
is on account of interest, (q. v.) 1 Phil. 

Ev. 15. 

INCONCLUSIVE. What does not put 
an end to a thing. Inconclusive presump- 
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lions are those which may be overcome by 
opposing proof; for example, the law pre¬ 
sumes that he who possesses personal pro¬ 
perty is the owner of it, but evidence is 
allowed to contradict this presumption, and 
show who is the true owner. 3 Bouv. Inst, 
n. 3003. 

INCONTINENCE. Impudicity, the in¬ 
dulgence in unlawful carnal connexions. 
WoIff, Dr. de la Nat. § 86*2. 

INCORPORATION. This term is fre¬ 
quently confounded, particularly in the old 
books, with corporation. The distinction 
between them is this, that by incorporation 
is understood the act by which a corpora¬ 
tion is created ; by corporation is meant the 
body thus created. Vide Corporation . 

Incorporation, civil law . The union 
ot one domain to another. 

INCORPOREAL. Not consisting of 
matter. 

2 Things incorporeal are those which 
are rot the object of sense, which cannot 
be seen or felt, but which we can easily 
conceive in the understanding, as rights, 
actions, successions, easements, and the 
like. Dig. lib. 6 , t. 1 : Id. lib. 41, t. 1,1- 
43, § 1 ; Poth. Traite des Choses, § 2 . 

Incorporeal hereditament, title y es¬ 
tates. A right issuing out of, or annexed 
unto a thing corporeal. 

2 . Their existence is merely in idea and 
abstracted contemplation, though their of- 
fects and profits may be frequently the ob¬ 
jects of our bodily senses. Co. Litt. 9 a; 
Poth. Traite des Choses, § 2. According 
to Sir William Blackstone, there are ten 
kinds of incorporeal hereditaments ; name¬ 
ly, 1 . Advowsons. 2 . Tithes. 3. Commons. 
4. Ways. 5. Offices. 6 . Dignities. 7. Fran¬ 
chises. 8 . Corodies. 9. Annuities. 10. 
Rents. 2 Bl. Com. 20. 

3. But, in the United States, there are 
no advowsons, tithes, dignities, nor coro¬ 
dies. The others have no necessary con¬ 
nexion with real estate, and are not heredi¬ 
tary, and, with the exception of annuities, 
in some cases, cannot be transferred, and 
do not descend. 

Incorporeal property, civil law. That 
which consists in legal right merely ; or, as 
the term is, in the common law, of choses 
in actions. Vide Corporeal property . 

TO INCULPATE. To accuse one of a 
crime or misdemeanor. 

INCUMBENT, eccles . law . A clerk re¬ 
sident on his benefice with cure; he is so 
called because he does, or ought to, bend 
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the whole of his studies to his duties. In 
common parlance, it signifies one who is m 
the possession of an office, as, the present 
incumbent. 

INCUMBRANCE. Whatever is alien 
upon an estate. 

2. The right of a third person in the 
land in question to the diminution of the 
value of the land, though consistent with 
the passing of the fee by the deed of con¬ 
veyance, is an incumbrance ; as, a public 
highway over the land. 1 Appl. R. 313 ; 
2 Muss. 97 ; 10 Conn. 431. A private right 
of way. 15 Pick. 68 ; 5 Conn. 497. A 
claim of dower. 22 Pick. 477 ; 2 Greenl. 
22. A lien by judgment or mortgage. 5 
Greenl. 94 ; 15 Verm. C83. Or any out¬ 
standing, elder, and better title, will bo 
considered as incumbrances, although in 
strictness sonic of them are rather estates 
than incumbrances. 4 Mass. 630 ; 2 Greenl. 
22 ; 22 Pick. 447; 5 Conn. 497 ; 8 Pick. 
346 ; 15 Pick. 68 : 13 John. 105 ; 5 Greenl. 
94 ; 2 N. H. Rep. 458 3 11 S. & R. 109; 
4 Ilalst. 139; 7 Halst. 261 ; Verm. 676; 
2 Greenl. Ev. § 242. 

3. In cases of sales of real estate, the 
vendor is required to disclose the incum¬ 
brances, and to deliver to the purchaser the 
instruments by which they were created, or 
on which the defects arise ; and the ne¬ 
glect of this will be considered as a fraud. 
Sugd. Vend. 6 ; 1 Ves. 96 ; and see 6 Ves. 
jr. 193; 10 Ves. jr. 470; 1 Sch. & Lef. 
227; 7 Serg. & llawlc, 73. 

4. Whether the tenant for life, or the 
remainder-man, is to keep down the interest 
on incumbrances, see Turn. R. 174; 3 
Mer. R. 566 ; 5 Ves. 99 ; 4 Ves. 24. See, 
generally, 14 Vin. Ab. 352; Com. Dig. 
Chancery, 4 A 10, 4 I, 3; 9 Watts, R. 
152. 

INDEBITATUS ASSUMPSIT, reme¬ 
dies , pleadings . That species of action of 
assumpsit, in which the plaintiff alleges in 
his declaration, first a debt, and then a pro¬ 
mise in consideration of the debt, that the 
defendant, being indebted y he promised the 
plaintiff to pay him. The promise so laid 
is, generally, an implied one only. Vide 
1 Chit. PI. 334; Steph. PI. 318; Yelv. 
21; 4 Co. 92 b. For the history of this 
form of action, see 3 Reeves* Hist. Com. 
Law; 2 Comya on Contr. 549 to 556; 1 
H. Bl. 550, 551 ; 3 Black. Com. 154; 
Yelv. 70. Vide Pactum Constitute Pe - 
cunice . 

INDEBITI SOLUTIO, civil law. The 


620 


INI) 


IND 


payment to one of what is not due to him. 
If the payment was made by mistake, the 
civilians recovered it back by an action 
called condiciio indebiti; with us, such 
money may be recovered by an action of 

ft CC7/77? 7) C? t 

INDEBTEDNESS. The state of being 
in debt, without regard to the ability or in¬ 
ability of the party to pay the same. Sec 
T Story, Eq. 343; 2 Hill. Ab. 421. 

2. But in order to create an indebted¬ 
ness, there must be an actual liability at 
the time, either to pay then or at a future 
time. If, for example, a person were to 
enter and become surety for another, who 
enters into a rule of reference, he does Dot 
thereby become a debtor to the opposite 
party until the rendition of the judgment 
on the award. 1 Mass. 134. See Credi¬ 
tor; Debt; Debtor. 

INDECENCY. An act against good 
behaviour and a just delicacy. 2 Serg. & 
R. 91. 

2 . The law, in general, will repress in¬ 
decency as being contrary to good morals, 
but, when the public’ good requires it, the 
mere indecency of disclosures does not suf¬ 
fice to exclude them from being given in 
evidence. 3 Bouv. Inst. n. 3216. 

3. The following are examples of in¬ 
decency : the exposure by a man of his 
naked person on a balcony, to public view, 
or bathing in public ; 2 Campb. 89 ; or the 
exhibition of bawdy pictures. 2 Chit. Cr. 
Law, 42; 2 Serg. & Rawle, 91. This in¬ 
decency is punishable by indictment. Yide 
1 Sid. 168; S. C. 1 Keb. 620; 2 Yerg. R. 
482, 589; 1 Mass. Rep. 8; 2 Chan. Cas. 
110 ; 1 Russ. Cr. 302; 1 Hawk. P. C. c. 
5, s. 4; 4 Bl. Com. 65, n.; 1 East, P. C. 
c. 1, s. 1; Burn’s Just. Lewdness. 

INDEFEASIBLE. That which cannot 
be defeated or undone. This epithet is 
usually applied to an estate or right which 
oannnot be defeated. 

INDEFENSUS. One sued or impleaded, 
who refuses or has nothing to answer. 

INDEFINITE. That which is undefined; 
uncertain. 

Indefinite failure of issue, executory 
devise . A general failure of issue, when¬ 
ever it may happen, without fixing a time, 
or certain or definite period, witbin which 
it must take place. The issue of the first 
taker must be extinct, and the issue of the 
issue ad infinitum , without regard to the 
time or any particular event. 2. Bouv. 
Inst. n. 1849. 


Indefinite number. A number which 
may be increased or diminished at pleasure. 

2. When a corporation is composed of 
an indefinite number of persons, any num¬ 
ber of them consisting of a majority of 
those present may do any act unless it be 
otherwise regulated by the charter or by¬ 
laws. See Definite number . 

Indefinite . payment, contracts. That 
which a debtor who owes several debts (o a 
creditor, makes without making an appro¬ 
priation ; (q. v.) in that case the creditor 
has a right to make such appropriation. 

INDEMNITY. That which is given to 
a person to prevent his suffering damage. 
2 McCord, 279. Sometimes it signifies 
diminution; a tenant who has been inter¬ 
rupted in the enjoyment of bis lease may 
require an indemnity from the lessor, that 
is, a reduction of his rent. 

2. It is a rule established in all just 
governments that when private property is 
required for public use, indemnity shall be 
given by the public to the owner. This is 
the case in the United States. Sec Code 
Civil, art. 545. See Damnification. 

3. Contracts made fur the purpose of 
indemnifying a person for doing an act for 
which he could be indicted, or an agree¬ 
ment to compensate a public officer for 
doing an act which is forbidden by law, or 
omitting to do one which the law commands, 
are absolutely void. But when the agree¬ 
ment with an officer was not to induce him 
to neglect his duty, but to test a legal right, 
as to indemuify him for not executing an 
execution, it was held to be good. 1 Bouv. 
Inst. n. 780. 

INDENTURE, conveyancing. An in¬ 
strument of writing containing a convey¬ 
ance or contract between two or more per¬ 
sons, usually indented or cut unevenly, or 
in and out, on the top or side. 

2. Formerly it was common to make 
two instruments exactly alike, &nd it was 
then usual to write both on the same parch¬ 
ment, with some words or letters written 
between them, through which the parch¬ 
ment was cut, either in a straight or in¬ 
dented line, in such a manner as to leave 
onc-half of the word on one part, and half 
on the other. The instrument usually com¬ 
mences w*ith these words, u This inden¬ 
ture,” which were not formerly, sufficient 
unless the parchment or paper was actually 
indented to make an indenture;*5 Co. 20; 
but now, if the form of indenting the parch¬ 
ment be wanting, it may be supplied by 
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beins done in court, this being mere form, 
besides, it would be exceedingly difficult, 
with even the most perfect instruments, to 
cut parchment or paper without indenting 
it. Vide Bac. Ab. Leases, &c. E *2 ; Coin. 
Dig. Fait, C, and note d ; Litt. sec. 370 ; 
Co. Litt. 143 b, 229 a: Cruise, Dig. t. 32, 
c. 1, s. 24 ; 2 Bl. Com. 294; 1 Sess. Cas. 222. 

INDEPENDENCE. A state of perfect 
irresponsibility to any superior ; the United 
States are free and independent of all 
ear tidy power. 

2. Independence may be divided into 
political aud natural independence. By the 
former is to be understood that we have . 
contracted no tic except those which flow 
from the three great natural rights of safety, 
liberty and property. The latter consists 
in the power of being able to enjoy a per¬ 
manent well-being, whatever may be the 
disposition of those from whom we call i 
ourselves independent. In that sense a 
nation may be independent with regard to 
most people, but not independent of the 
whole world. Vide Declaration of Inde¬ 
pendence. 

INDEPENDENT CONTRACT. One 
in which the mutual acts or promises have 
no relation to each other, either as equiva¬ 
lents or considerations. _ Civil Code of Lo. 
art. 1702: 1 Bouv. Inst. n. 099. 

INDETERMINATE. That which is 
uncertain or not particularly designated ; as, 
if I sell you one hundred bushels of wheat, 
without stating what wheat. 1 Bouv. Inst, 
n. 950. 

INDIAN TRIBE. A separate and dis¬ 
tinct community or body of the aboriginal 
Indian race of men found in the United 
States. 

2 . Such a tribe, situated within the 
boundaries of a state, and exercising the 
powers of government and sovereignty, 
under the national governtnent, is deemed 
politically a state ; that is, a distinct po¬ 
litical society, capable of self-government; 
but it is not deemed a foreign state, in the 
sense of the constitution. It is rather a 
domestic dependent nation. Such a tribe 
may properly be deemed in a state of pupil¬ 
age ; and its relation to the United States 
resembles that of a ward to a guardian. 
5 Pet. R. 1, 1G, 17 ; 20 John. R. 193; 8 
Kent, Com. 308 to 318; Story on Const. 
§ 1090; 4 How. U. S. 567 ; 1 McLean, 
254:^ 6 Hill, 546; 8 Ala. R. 48. 

INDIANS. The aborigines of this coun¬ 
try arc so called. 


2. In general, Indians have no political 
rights in the United States ; they cannot 
vote at the general elections for officers, nor 
hold office. In New York they arc con¬ 
sidered as citizens and not as aliens, owing 
allegiance to the government and entitled 
to its protection. 20 John. 188, G33. But 
it was ruled that the Cherokee nation in 
Georgia was a distinct community. G Pet. 
515. See 8 Cowen, 189; 9 Wheat. 673; 
14 John. 181, 332; 18 John. 50G. 

INDIANA. The name of one of the 
new states of the United States. This stato 
was admitted into the Union by virtue of 
| the “ Resolution for admitting the state of 
Indiana into the Union,” approved De¬ 
cember 11, 1816, in the following words: 
Whereas, in pursuance of an act of con¬ 
gress, passed on the nineteenth day of April, 
one thousand eight hundred and sixteen, 

I entitled “ An act to enable the people of 
the Indiana territory to from a constitution 
and state government, and for the admis¬ 
sion of that state into the Union,” the peo¬ 
ple of the said territory did, on the twenty- 
ninth day of June, in the present year, by 
a convention called for that purpose, form 
for themselves a constitution and state 
government, which constitution and state 
government, so formed, is republican, and in 
conformity with the principles of the arti¬ 
cles of compact between the original states 
and the people and states in the territory 
north-west of the river Ohio, passed on the 
thirteenth day of July, one thousand seven 
hundred and eighty-seven. 

2. Resolved, That the state of Indiana 
shall be one, and is hereby declared to be 
one of the United States of America, and 
admitted into the Union on an equal footing 
with the original states, in all respects what¬ 
ever. 

3. The first constitution of the state 
was adopted in the year eighteen hundred 
and sixteen, and has since been superseded 
by the present constitution, which was 
adopted in the year eighteen hnndred and 
fifty-one. The powers of the government 
are divided into three distinct departments, 
and each of them is confided to a separate 
body of magistracy, to wit: those which are 
legislative, to one ; those which arc execu¬ 
tive, including the administrative, to an¬ 
other ; and those which are judicial to a 
third. Art. III. 

4. —1st. The legislative authority of 
the state is vested in a general assem¬ 
bly, which consists of a senate and house 
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of representatives, both elected by the 
people. 

5. —1. The senate is composed of a 
number of persons, who shall not exceed 
fifty. Art. IV. s. 2. The number shall 
be fixed by law. Art. IV. s. 5. A sena¬ 
tor shall, 1. Have attained the age of 
twenty-five years. 2. Be a citizen of the 
United States. 3. Have resided, next pre¬ 
ceding his election, two years in this state, 
the last twelve months of which must have 
been in the county or district in which he 
may be elected. Senators shall be elected 
for the term of four years, and one-lialf as 
nearly as possible shall be elected every two 
years. 

6 . —2. The number of representatives 
is to be fixed by law. It shall never ex¬ 
ceed one hundred members. Art. IV. s. 
2 , 5 . 

7. To be qualified for a representative, 
a person must, 1. Have attained the age of 
twenty-one years. 2. Be a citizen of the 
United States. 3. Have been for two years 
next preceding his election an inhabitant of 
this state, and for one year next preceding 
his election an inhabitant of the county or 
district whence be may be chosen. Art. 
IV. s. 7. Representatives are elected for 
the term of two years from the day next 
after their general election. Art. IV. 3. 
And they shall be chosen by the respective 
electors of the counties. Art. IV. s. 2. 

8 . —2d. The executive power of this state 
is vested in a governor. And, under cer¬ 
tain circumstances, this power is exercised 
by the lieutenant-governor. 

9. —1. The governor is elected at the 
time and place of choosing members of the 
general assembly. Art. V. s. 3. The per¬ 
son having the highest number of votes for 
governor shall be elected ; but, in case two 
or more persons shall have an equal and 
the highest number of votes for the office, 
the general assembly shall, by joint vote, 
forthwith proceed to elect one of the said 
persons governor. He shall hold his office 
during four years, and is not eligible uiore 
than four years in any period of eight years. 
The official term of the governor shall com¬ 
mence on the second Monday of January, 
in the year one thousand eight hundred 
and fifty-three, and on the same day every 
fourth year thereafter. His requisite quali¬ 
fications are, that lie shall, 1. Have been a 
citizen of the United States for five years. 
2. Be at least thirty years of age. 3. Have 
resided in the state five years next preced¬ 


ing his election. 4. Not hold any office 
under the United States, or this state. 
He is commander-in-chief of the army and 
navy of the state, when not in the service 
of the United States,and may call out such 
forces, to execute the laws, to suppress 
insurrection, or to repel invasion. 11c 
shall have the power to remit fines and 
forfeitures ; grant reprieves and pardons, 
except treason and cases of impeachments ; 
and to require information from executive 
officers. When, during a recess of the 
general assembly, a vacancy shall happen 
in any office, the appointment of which is 
vested in the general assembly, or when at 
any time a vacancy shall have happened in any 
other state office, or in the office of judge ot 
any court, the governor shall fill such vacancy 
by appointment, which shall expire when a 
successor shall have been elected and quali¬ 
fied. lie shall take care that the laws be 
faithfully executed. Should the seat of 
govermneutbecome dangerous, from disease 
or a common enemy, lie may convene the 
general assembly at any other place. He 
is also invested with the veto power. Art. 

y. 

10.—2. The lieutenant-governor shall 
be chosen at every election for a governor, 
in the same manner, continue in office for 
the same time, and possess the same quali¬ 
fications. In voting for governor and lieu¬ 
tenant-governor, the electors shall distin¬ 
guish whom they vote for as governor, and 
whom as lieutenant-governor. He shall, 
by virtue of his office, be president of the 
senate; have a right, when in committee of 
the whole, to debate and vote on all sub¬ 
jects, and when the senate are equally di¬ 
vided, to give the casting vote. In case of 
the removal of the governor from office, 
death, resignation, or inability to discharge 
the duties of the office, the lieutenant- 
governor shall exercise all the powers and 
authority appertaining to the office of go- * 
vernor. Whenever the government shall 
be administered by the lieutenant-governor, 
or he shall be unable to attend as president 
of the senate, the senate shall elect one of 
their own members as president for that 
occasion. And the general assembly shall, 
by law, provide for the case of removal from 
office, death, resignation, or inability, both 
of the governor and lieutenant-governor, 
declaring what officer shall then act as go¬ 
vernor ; and such officer shall act accord¬ 
ingly, until the disability be removed, or 
a governor be elected. The lieutenant- 
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governor, while he nets as president of the 
senate, shall receive for his services the 
same compensation as the speaker of the 
house of representatives. The lieutenant- 
governor shall not be eligible to any other 
office during the term for which he shall 
have been elected. 

11 . —3. The judicial power of the state 
is vested by article VII. of the Constitution 
as follows : 

^ 1. The judicial power of this state . 
shall be vested in a supreme court, in cir- j 
cuit courts, and in such other inferior courts ; 
as the general assembly may direct and es¬ 
tablish. 

12. —§ 2. The supreme court shall 
consist of not less than three nor more 
than five judges, a majority of whom 
form a quorum, which shall have juris¬ 
diction coextensive with the limits of the 


their services a compensation, which shall 
not be diminished during their continuance 
in office. 

Id.—§ 6. All judicial officers shall be 
conservators of the peace in their respec¬ 
tive jurisdiction. 

17. —§ 7. The state shall be divided 
into as many districts as there are judges 
of the supreme court; and such districts 
shall be formed of contiguous territory, as 
nearly equal in population, as without di¬ 
viding a county the same can be made. 
One of said judges shall be elected from 
each district, and reside therein ; but said 
judges shall be elected by the electors of 
the state at large. 

18. —§ 8. There shall be elected by the 
voters of the state, a clerk of the supreme 
court, who shall hold his office four years, 
and whose duties shall be prescribed by 


state, in appeals and writs of error, under 
such regulations and restrictions as may be f 
prescribed by law. It shall also have such ; 
original jurisdiction as the general assem- 
blv may confer. And upon the decision of 
every case, shall give a statement, in writ- | 
ing, of each question arising in the record 
of such case, and the decision of the court 
thereon. 

18.—§ 3. The circuit courts shall each 
consist of one judge. The state shall, from 
time to time, be divided into judicial cir¬ 
cuits. They shall have such civil and 
criminal jurisdiction as may be prescribed 
by law. The general assembly may pro- j 
vide by law, that the judge of one circuit i 
jnay hold the court of another circuit in 
case of necessity or convenience; and in 
case of temporary inability of any judge,' 
from sickness or other cause, to hold the 
courts in his circuit, provision shall be 
made by law for holding such courts. 

14. —§ 4. Tribunals of conciliation may 
be established with such powers and duties 
as shall be prescribed by law; or the pow- : 
ers and duties of the same may be conferred 
on other courts of justice ; but such tribu- ! 
nals or other courts when sitting as such,! 
shall have no power to render judgment to ; 
be obligatory on the parties, unless they 
voluntarily submit their matters of differ¬ 
ence, and agree to abide the judgment of 
such tribunal or court. 

15. —$ 5. The judges of the supreme 
court, the circuit and other inferior courts, 
shall hold their offices during the term of 
fiix years, if they shall so long behave 
well, and shall, at stated times, receive for 


law, 

19. —§ 9. There shall be elected in each 
judicial circuit by the voters thereof, a pro¬ 
secuting attorney, who shall hold his office 
for two years. 

20. —\ 10. A competent number of 
justices of the peace shall be elected by 
the qualified electors in each township in 
the several counties, and shall continue in 
office four years, and their powers and 
duties shall be prescribed by law. 

21. —§ 11. Every person of good moral 
character, being a voter, shall be entitled 
to admission to practice law in all courts of 
justice. 

INDICIA, civil law. Signs, marks. 
Example: in replevin, the chattel must 
possess indicia , or earmarks, by which it 
can be distinguished from all others of the 
same description. 4 Bouv. Inst. n. 355G. 
This term is very nearly synonymous with 
the common law phrase, u circumstantial 
evidence/’ It was used to designate the 
facts giving rise to the indirect inference, 
rather than the inference itself; as, for 
example, the possession of goods recently 
stolen, vicinity to the scene of the crime, 
sudden change in circumstances or con¬ 
duct, &c. Mascardus, de Prob. lib. 1, 
quaest. 15; Dali. Diet. Competence Crimi- 
nelle, 92, 415 ; Morin, Diet, du Droit 
Criininel, mots Accusation, Chambre du 
Conseil. 

2. Indicia may be defined to be con¬ 
jectures which result from circumstances 
not absolutely necessary and certain, but 
merely probable, and which may turn out 
not to be true, though they have tho ap- 
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pearancc of truth. Denisart, mot Indices, ing jurisdiction of the offence stated there- 
See Best on Pres. 13, note^. in. 2d. That it appear to have been found 

3. However numerous indicia may be, by the grand jury of the proper county or 
they only show that a thing may be, not j district. 3d. That the indictment be found 
that it has been. An indicium can have a true bill, and signed by the foreman of 
effect only when a connexion is essentially ! the grand jury. 4th. That it be framed 
necessary with the principal. Effects are j with sufficient certainty; for this purpose 
known by their causes, but only when the j the charge must contain a certain descrip- 
effccts can arise only from the causes to tion of the crime or misdemeanor, of which 
which they are attributed. When several j the defendant is accused, and a statement 
causes may have produced one and the same of the facts by which it is constituted, so as 
effect, it is, therefore, unreasonable to at- to identify the accusation. Cowp. 082, 3 ; 
tribute it to any one of such causes. A 2 Hale, 167 ; 1 Binn. R. 201 ; 3 Binn. R. 
combination of circumstances sometimes i 533 ; 1 P. A. Bro. R.* 360; 6 S. & R. 398 ; 
conspire against an innocent person, and, | 4 Serg. & Rawle, 194; 4 Bl. Com. 301 ; 3 
like mute witnesses, depose against him. i Yeates, R. 407 ; 4 Cranch, R. 167. 5th. The 
There is danger in such cases, that a jury indictment must be in the English language, 
may be misled ; their minds prejudiced ; But if any document in a foreign language, 
their indignation unduly excited, or their as a libel, be necessarily introduced, it 
zeal seduced. Under impressions thus pro- | should be set out in the original tongue, 
duoed, they may forget their true relation ’ and then translated, showing its application, 
to the accused, and condemn a man whom 6 T. R. 162. 


they would have acquitted had they re- j 
quired that proof and certainty which the 
law demands. See D’Aguesseau, CEuvres, 
vol. xiii. p. 243. See Circumstances . | 

INDICTED, practice. When a man is 
accused by a bill of indictment preferred 
by a grand jury, he is said to be indicted. 

INDICTION, computation of time . An ' 
indiction contained a space of fifteen years. | 

2. It was used in dating at Rome and 
in England. It began at the dismission of 
the Nicene council, a. d. 312. The first 
year was reckoned the first of the first in- ! 
diction, the second, the third, &c., till j 
fifteen years afterwards. The sixteenth 
year was the first year of the second indic¬ 
tion, the thirty-first year was the first year 
of the third in die tion, &c. 

INDICTMENT, crim. law , practice . A 
written accusation of one or more persons 
of a crime or misdemeanor, presented to, 
and preferred upon oath or affirmation, by 
a grand jury legally convoked. 4 Bl. Com. 
299; Co. Litt. 126; 2 Hale, 152: Bac. 
Ab. b. t.; Com. Dig. h. t. A; 1 Chit. Cr. 
L. 168. 

2. This word, indictment, is said to be J 
derived from the old French word inditer , 
which signifies to indicate; to show , or point 
lut. Its object is to indicate the offence 
charged against the accused. Rey, des Inst. 
PAngl. tome 2, p. 347. 

3. To render an indictment valid, there 
are certain essential and formal requisites. 
The essential requisites are, 1st. That the 
indictment be presented to some court hav- 


4. Secondly, the formal requisites are, 
1st. The venue , which at common law should 
always be laid in the county where the 
offence has been committed, although the 
charge is in its nature transitory, as a bat¬ 
tery. Hawk. B. 2, c. 25, s. 35. The venue 
is stated in the margin thus, “ City and 
county of-, to wit.” 2d. The present¬ 

ment , which must be in the present tense, 
and is usually expressed by the following 
formula, “ the grand inquest of the com¬ 
monwealth of -, inquiring for the city 

and county aforesaid, upon their oaths and 
affirmations present.” See, as to the venue. 
1 Pike, R. 171; 9 Yerg. 357. 3d. The 
name and addition of the defendant; but 
in case an error has been made in this re¬ 
spect, it is cured by the pica of the defend- 
i ant. Bac. Ab. Misnomer, B ; Indictment, 

! G 2; 2 Hale, 175 ; 1 Chit. Pr. 202. 
4th. The names of third persons , when they 
must be necessarily mentioned in the in¬ 
dictment, should be stated with certainty 
to a common intent, bo as sufficiently to in¬ 
form the defendant who are his accusers. 
When, however, the names of third persons 
cannot be ascertained, it is sufficient, in 
some cases, to state “ a certain person or 
persons to the jurors aforesaid unknown.” 
Hawk. 1$. 2, c. 25, s. 71; 2 East, P. C. 
651, 781; 2 Hale, 181; Plowd. 85; Dyer, 
97, 286 ; 8 C. & P. 773. See Unknown. 

5 th. The time when the offence was com¬ 
mitted, should in general be stated to be 
on a specific year and day* In some of¬ 
fences, as in perjury, the day must be pre 
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wisely stated; 2 Wash. C. C. llep.- 328 ; but 
although it is necessary that a day certain 
should be laid in the indictment, yet, in 
general, the prosecutor may give evidence 
of an offence committed on any other day 
previous to the finding of the indictment. 

5 Serg. & Rawle, 316. Vide 11 Scrg. & 
Rawle, 177 : 1 Chit. Cr. Law, £17, 224 ; 1 
Cli. VI Index, tit. Time. See 17 Wend. 
475 : 2 Bov. 567 ; 5 How. Mis. 14; 4 Dana, 
496 ; C. & X. 369; 1 Hawks, 460. 6th. The 
rffence should he properly described . This 
is done by stating the substantial circum¬ 
stances necessary to show the nature of the 
crime; and, next, the formal allegations 
and terms of art required by law. 1. As 
to the substantial circumstances. The whole 
of the facts of the ease necessary to make it 
appear judicially to the court that the in- 
dictors have gone upon sufficient premises, 
should be set forth ; but there should be 
no unnecessary matter or any thing which 
on its face makes the indictment repugnant, 
inconsistent, or absurd. 2 Hale, 183 : Haw. 
b % c. 25, s. 57; Bac. Ab. h. t. G 1; 
Com. Big. h. t. G 3; 2 Leach, 660 ; 2 Str. 
1226. All indictments ought to charge a 
man with a particular offence, and not with i 
being an offender in general: to this rule 
there are some exceptions, as indictments 
against a common barrator, a common scold, 
and the keeper of a common bawdy house *, j 
such persons may be indicted by these gene- j 
ral words. 1 Chit. Cr. Law, 230, and the ; 
authorities there cited. The offence must! 
not be stated in the disjunctive, so as to | 
leave it uncertain on what it is intended to ■ 
rely as an accusation ; as, that the defend¬ 
ant erected or caused to be erected a nui¬ 
sance. 2 Str. 900 ; 1 Chit. Cr. Law, 236. 
2. There are certain terms of art used, so 
appropriated by the law to express the pre- ; 
cise idea which it entertains of the offence, 
that no other terms, however synonymous 
they may seem, are capable of filling the 
same office : such, for example, as traitor¬ 
ously, (q. v.) in treason ; feloniously, (q. v.) 
in felony; burglariously, (q. v.) in burglary ; 
maim, (q. v.) in mayhem, &c. 7th. The 
conclusion of the indictment should con¬ 
form to the provision of the constitution of 
the state on the subject, where there is such 
provision; as in Pennsylvania, Const, art. V., 
s. 11, which provides, that“ all prosecutions 
shall be carried on in the name and by the 
authority of the commonwealth of Pennsyl¬ 
vania, and conclude against the peace and 
dignity of the same” As to the necessity 
Vol. I.—Q q 


and propriety of having several counts in 
an indictment, vide 1 Chit. Cr. Law, 248; 
as to joinder of several offencos in the same 
indictment, vide 1 Chit. Cr. Law, 253; 
Arch. Cr. PI. 60 ; several defendants may 
in some cases be joined in the same indict¬ 
ment. Id. 255; Arch. Cr. PI. 59. When 
an indictment may be amended, see Id. 297 
Stark. Cr. PI. 286; or quashed, Id. 298 , 
Stark. Cr. PI. 331 ; Arch. Cr. 66. Vide, 
generally, Arch. Cr. PI. B. 1, part 1, c. 1, 
, p. 1 to 68 ; Stark. Cr. PI. 1 to 336 ; 1 Chit. 

I Cr. Law, 168 to 304; Corn. Big. h. t.: Vin. 
Ab. h. t.; Bac. Ab. h. t.; Banc’s Ab. h. t.; 
j Nels. Ab. h. t.; Burn’s Just. h. t.; Buss, 
on Cr. Index, h. t. 

5. By the Constitution of the United 
States, Amcndm. art. 5, no person shall be 
held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases 
arising in the land or naval forces, or in 
the militia, when in actual service in time 
of war, or public danger. 

INDICTOR. He who causes another to 
be indicted. The latter is sometimes called 
the indictee. 

INBIFFERENT. To have no bias nor 
partiality. 7 Conn. 229. A juror, an arbi¬ 
trator, and a witness, ought to be indifferent, 
and when they are not so, they may be chal¬ 
lenged. See 9 Conn. 42. 

INDIRECT EVIDENCE. That proof 
which does not prove the fact in question, 
but proves another, the certainty of which 
may lead to the discovery of the truth of 
the one sought. 

INDIVISIBLE. That which cannot be 
separated. 

2. It is important to ascertain when a 
consideration or a contract, is or is not in¬ 
divisible. When a consideration is entire 
and indivisible, and it is against law, the 
contract is void in toto. 11 Verm. 592 ; 
2 W. & S. 235. When the consideration is 
divisible, and part of it is illegal, the con¬ 
tract is void only pro tanto. 

8. To ascertain whether a contract is di¬ 
visible or indivisible, is to ascertain whether 
it may or may not be enforced in part , or 
paid in part , without the consent of the 
other party. See 1 Bouv. Inst. n. 694, and 
articles Divisible; Entire . 

INDIVISUM. That which two or more 
persons hold in common without partition; 
undivided, (q. v.) 

TO INDORSE. To write on the baok* 
Bills of exchange and promissory notes are 
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indorsed by the party writing his name on 
the back; writing one’s name on the back 
of a writ, is to indorse such writ. 7 Pick. 
117. Sec 13 Mass. 396. 

INDORSEE, contracts . The person in 
whose favor an indorsement is made. 

2. lie is entitled to all the rights of the 
indorser, and, if the bill or note have been 
indorsed over to him before it became due, 
he may be entitled to greater rights than 
the payee and indorser would have had, 
had lie retained it till it became due, as 
none of the parties can make a set-off, or 
inquire into the consideration of the bill 
which he then holds. If he continues to be 
the holder (q. v.) when the bill becomes 
due, lie ought to make a legal demand, and 
give notice in case of non-acceptance or 
non-payment. Ghitty on Bills, passim . • 
INDORSEMENT, crim . law , practice . 
When a warrant for the arrest of a person 
charged with a crime has been issued by a 
justice of the peace of one county, which is 
to be executed in another county, it is ne¬ 
cessary in some states, as in Pennsylvania, 
that it should be indorsed by a justice of 
the county where it is to be executed; this 
indorsement is called backing, (q. v.) 

Indorsement, contracts . In its most 
goneral acceptation, it is what is written on 
the back of an instrument of writing, and 
which has relation to it; as, for example, a 
receipt or acquittance on a bond ; an assign¬ 
ment on a promissory note. 

2. Writing one’s name on the back of a 
b ; ll of exchange, or a promissory note pay¬ 
able to order, is what is usually called an 
indorsement. It will be convenient to con¬ 
sider, 1. The form of an indorsement; and, 
2. Its effect. 

3. —1. An indorsement is in full, or in 
blank. In full, when mention is made of 
the name of the indorsee; and in blank, 
when the name of the indorsee is not men¬ 
tioned. Chitty on Bills, 170; 13 Serg. & 
Rawle, 315. A blank indorsement is made 
by writing the name of the indorser on the 
back; a writing or assignment on the face 
of the note or bill would, however, be con¬ 
sidered to have the force and effect of an 
indorsement. 16 East, R. 12. When an 
indorsement has been made in blank, any 
after attempt to restrain the negotiability 
of the bill will be unavailing/ 1 E. N. P. 
C. 180; 1 Bl. Rep. 295; Ham. on Parties, 
1.04. 

4. Indorsements may also be restrictive, 
conditional, or qualified. A restrictive in¬ 
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dorsement may restrain the negotiability of 
a bill, by using express words to that effect, 
as by indorsing it “ payable to J. S. only,” 
or by using other words clearly demon¬ 
strating his intention to do so. Dough 637. 
The indorser may also make his indorse¬ 
ment conditional, and if the condition be 
not performed, it will be invalid. 4 Taunt. 
Rep. 30. A qualified indorsement is one 
which passes the property in the bill to the 
indorsee, but is made without responsibility 
to the indorser; 7 Taunt. R. 160 ; the words 
commonly used arc, sans recovrs , without 
recourse. Chit, on Bills, 179 ; 3 Mass. 225 ; 
12 Mass. 14, 15. 

5. —2. The effects of a regular indorse¬ 
ment may be considered, 1. As between the 
indorser and the indorsee. 2. Between the 
indorser and the acceptor. And, 3. Be¬ 
tween the indorser and future parties to 
the bill. 

6. —1. An indorsement is sometimes an 
original engagement; as, when a man draws 
a bill payable to his own order, and in¬ 
dorses it; mostly, however, it operates as 
an assignment, as when the bill is perfect, 
and the payee indorses it over to a third 
person. As an assignment, it carries with 
it all the rights which the indorsee had, 
with a guaranty of the solvency of the 
debtor. This guaranty is, nevertheless, 
upon condition that the holder will use due 
diligence in making a demand of payment 
from the acceptor, and give notice of non- 
acceptance or non-payment. 13 Serg. & 
ltawle, 311. 

7. —2. As between the indorsee and the 
acceptor, the indorsement has flic effect of 
giving to the former all the rights which 
the indorser hjid against the acceptor, and 
all other parties liable on the bill, and it is 
unnecessary that the acceptor or other party 
should signify his consent or knowledge of 
the indorsement; and if made before flic 
bill is paid, it conveys all these rights with¬ 
out any set-off, as between the antecedent 
parties. Being thus fully invested with all 
the rights in the bill, the indorsee may him¬ 
self indorse it to another when he becomes 
responsible to all future parties as an indor¬ 
ser, as the others were to him. 

8. —3. The indorser becomes responsible 
by that act to all persons who may after¬ 
wards become party to the bill. 

Vide Chitty on Bills, ch. 4 ; 3 Kent, Com. 
58 ; Vin. Abr. Indorsement; Com. Dig. 
gait, E 2; 13 Serg. & Rawlc, 311 ; Merl. 
Rupert, mot Endossement; Pard. Droit 
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Horn. 344—o57 : 7 Venn. 356 ; 2 Dana, R. 
!*0 ; 3 Dana, 11. 407 ; 8 Wend 600; 4 
Verm. 11: 5 Ilarr. & John. 115 ; Bouv. 
Inst. Index, 1). t. 

INDORSER, contracts . The person who 
makes an indorsement. 

2. The indorser of a bill of exchange, 
or other negotiable paper, by his indorse¬ 
ment undertakes to be responsible to the 
holder for the amount of the bill or note, 
if the latter shall make a legal demand from 
the paver, and, in default of payment, give 
proper notice thereof to the indorser. But 
the indorser may make his indorsement con¬ 
ditional, which will operate as a transfer of 
the bill, if the condition be performed; or 
he may make it qualified, so that he shall 
not be responsible on non-payment by the 
payer. Chitty ou Bills, 179, 180. 

3. To make an indorser liable on his 
indorsement, the instrument must be com¬ 
mercial paper, for the indorsement of a 
bond or single bill will not, per sc, create a 
responsibility. 13 Scrg. & Rawlc, 311. But 
see Treval v. Fitch, 5 Whart. 325 ; Hop¬ 
kins v. Cumberland Valley R. R. Co., 
3 Watts & Scrg. 410. 

4. When there are several indorsers, 
the first in point of time is generally, but 
not always, first responsible; there may be 
circumstances which may cast the responsi¬ 
bility, in the first place, as between them, 
on a subsequent indorsee. 5 Munf. R. 252. 

INDUCEMENT, pleading. The state¬ 
ment of matter which is introductory to the 
principal subject of the declaration or plea, 
&c., but which is necessary to explain and 
elucidate it; such matter as is not introduc¬ 
tory to or necessary to elucidate the sub¬ 
stance or gist of the declaration or plea, 
&e. nor is collaterally applicable to it, not 
being inducement but surplusage. Induce¬ 
ment or conveyance, which are synonymous 
terms, is in the nature of a preamble to an 
act of assembly, and leads to the principal 
subject of the declaration or plea, &c. the 
same as that does to the purview or provid¬ 
ing clause of the aet. For instance, in an 
action for a nuisance to property in the pos¬ 
session of the plaintiff, the circumstance of 
his being possessed of the property should 
be stated as inducement, or by way of in¬ 
troduction to the meution of the nuisance. 
Lawes, PL 66, 67; 1 Chit. PI. 292 ; Steph. 
PI. 257; 14 Vin. Ab. 405; 20 Id. 345; 
Bae. Ab. Pleas. &c. I 2. 

Inducement, contracts , evidence . The 
moving cause of an action. 


2. In contracts, the benefit which the 
obligor is to receive is the inducement to 
making them. Vide Cause; Consideration. 

3. When a person is charged with a 
crime, he is sometimes induced to mako 
confessions by the flattery of hope, or the 
torture of fear. When such confessions 
are made in consequence of promises or 
threats by a person in authority, they can¬ 
not be received in evidence. In England 
a distinction has been made between tempo¬ 
ral and spiritual inducements ; confessions 
made under the former arc not receivable 
in evidence, while the latter may be admit¬ 
ted. Joy on Conf. ss. 1 and 4. 

INDUCTJE LEGALES, Scotch law . 
The days between the citation of the de¬ 
fendant, and the day of appearance. Bell’s 
Scotch Law Diet. h. t. The days betweeu 
the test and the return day of the writ. 

INDUCTION, cccles. law. The giving 
a clerk, instituted to a benefice, the actual 
possession of its temporaries, in the nature 
of livery of seisin. Ayl. Parcrg. 299. 

INDULGENCE. A favor granted. 

2. It is a general rule that where a 
creditor gives indulgence, by entering into 
a binding contract with a principal debtor, 
by which the surety is or may be damnified, 
such surety is discharged, because the 
creditor lias put it out of his power to en¬ 
force immediate payment, when the surety 
would have a right to require him to do so. 
6 Dow, P. C. 238 ; 3 Meriv. 272 ; Bac. 
Ab. Oblig. D ; and see Giving Time. 

3. But mere inaction by the creditor, 
if be do not deprive himself of the right to 
sue the principal, does not in general dis¬ 
charge the surety. See Forbearance. 

INELIGIBILITY. The incapacity to 
be lawfully elected. 

2. This incapacity arises from various 
causes, and a person may be incapable of 
being elected to one office who may be elect¬ 
ed to another ; the incapacity may also be 
perpetual or temporary. 

3. —1. Among perpetual inabilities may 
be reckoned, 1. The inability of women to 
be elected to a public office. 2. Of citizens 
born in a foreign country to be elected pre¬ 
sident of the United States. 

4. —2. Among the temporary inabilities 
may be mentioned, 1. The holding of an 
office declared by law to be incompatible 
with the one sought. 2. The non-payment 
of the taxes required by law. 3. The want 
of certain property qualifications required 
by the constitution. 4. The want of age, 
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or being over the age required. Vide Eli¬ 
gibility, IncompatibilU y. 

INEVITABLE ACCIDENT. A term 
used in the civil law, nearly synonymous 
with fortuitous event . (q. v.) 2 Sm. & 

Marsh. 572. In the common law commonly 
called the act of God . (q, v.) 2 Smed. & 

Marsh. Err. & App. 572. 

INF AMIS. Among the Romans was 
one who, in consequence of the application 
of a general rule, and not by virtue of an 
arbitrary decision of the censors, lost his 
political rights, but preserved his civil 
lights. Sav. Dr. Rom. § 79. 

INFAMY, mm. law , evidence . That 
state which is produced by the conviction 
of crime and the loss of honor, which ren¬ 
ders the infamous person incompetent as a 
witness. 

2. It is to be considered, 1st. What 
crimes or punishment incapacitate a wit¬ 
ness. 2d. How the guilt is to be proved. 
3d. How the objection is answered. 4th. 
The effect of infamy. 

3. —1. When a man is convicted of an 
offence which is inconsistent with the com¬ 
mon principles of honesty and humanity, 
the lkw considers his oath to be of no weight, 
and excludes his testimony as of too doubt¬ 
ful and suspicious a nature to be admitted 
in a court of justice to deprive another of 
life, liberty or property. Gilb. L. E. 256 : 
2 Bulst. 154; I Phil. 23; Bull. N. P. 
291. The crimes which render a person , 
incompetent, are treason; 5 Mod. 16, 74; | 
felony: 2 Bulst. 154; Co. Litt. 6; T. 
Raym. 369; all offences founded in fraud, 
and which come within the general notion 
of the crimen falsi of the Roman law; Leach, 
496'; as perjury and forgery; Co. Litt. 6 ; 
Fort. 209 ; piracy; 2 Roll. Ab. 886 ; swind¬ 
ling, cheating; Fort. 209 ; barratry; 2 Salk. 
690; and the bribing a witness to absent 
himself from a trial, in order to get rid of 
his evidence. Fort. 208. It is the crime 
and not the punishment which renders the 
offender unworthy of belief. 1 Phill. Ev. 25. 

4. —2. In order to incapacitate the party, 
the judgment must be proved as pronounced 
by a court possessing competent jurisdiction. 

I Sid. 51 : 2 Stark. C. 183 ; Stark. Ev. 
part 2, p. 144, note 1; Id. part 4, p. 716. 
But it has been held that a conviction of 
an infamous crime in another country, or 
another of,the United States, does not ren¬ 
der the witness incompetent on the ground 
of infamy. 17 Mass. 515. Though this 
doctrine appears to be at variance with the 


opinions entertained by foreign jurists, who 
maintain that the state or condition of a 
person in the place of his domicil accompa¬ 
nies him everywhere. Story, Conti. § 620, 
and the authorities there cited; Fadix, 
Traite De Droit Intern. Prive, § 31 ; Mcrl. 
Repcrt, mot Loi, § 6, n. 6. 

5. —3. The objection to competency may 
be answered, 1st. By proof of pardon. Scc 
Pardon . And, 2d. By proof of a reversal 
by writ of error, which must be proved by 
the production of the record. 

6. —4. The judgment for an infamous 
crime, even for perjury, does not preclude 
the party from making an affidavit with a 
view to his own defence. 2 Salk. 461 ; 2 
Str. 1148; Martin’s Rep. 45. He may, 
for instance, make an affidavit in relation to 
the irregularity of a judgment in a cause in 
which he is a party, for otherwise he would 
be without a remedy. But the rule is con¬ 
fined to defence, and he cannot be beard 
upon oath as complainant. 2 Salk. 461; 2 
Str. 1148. When the witness becomes in¬ 
competent from infamy of character, the 
effect is the same as if he were dead ; and 
if he has attested any instrument as a wit¬ 
ness, previous to his conviction, evidence 
may be given of his handwriting. 2 Str 
833; Stark. Ev. part 2, sect. 193; Id. 
part 4, p. 723. 

7. By infamy is also understood the ex¬ 
pressed opinion of men generally as to the 
vices of another. Wolff, Dr. de la Nat. et 
des Gens, § 148. 

INFANCY. The state or condition of a 
person under the age of twenty-one years. 
Vide Infant . 

INFANT, persons. One under the age 
of twenty-one years. Co. Litt. 171. 

2. But he is reputed to be twenty-one 
years old, or of full age, the first instant of 
the last day of the twenty-first year next 
before the anniversary of his birth ; because, 
according to the civil computation of time, 
which differs from the natural computation, 
the last day having commenced, it is consi¬ 
dered as ended. Savig. Dr. Ronr. § 182. 
If, for example, a person were born at any 
hour of the first day of January, 1819, 
(even a few minutes before twelve o’clock 
of the night of that day,) lie would be of 
full age at the first instant of the thirty-fust 
of December, 1831, although nearly fort}- 
eight hours before he had actually attained 
the full age of twenty-one years, according 
to years, days, hours and minutes, because 
there is, in this case, no fraction of a day 
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1 Sid. 10.2; S.C. 1 Keb.589; 1 Salk. 44; 
liaviu. 84 * 1 HI. Com. 463, 464, note 13, 
by Chit tv; 1 Lilly's lleg. 57; Com. Dig. 
Enfant, A ; Savig. Dr. llom. §§ 383, 384. 

3. A curious case occurred in England 
of a young lady who was born after the 
house clock had struck, while the parish 
clock was striking, and before St, Paul’s 
had begun to strike twelve on the night of 
the fourth and dfth of January, 1805, and 
the questiou was whether she was born on 
the fourth or fifth of January. Mr. Coven¬ 
try gives it as his opinion that she was 
born on the fourth, because the house clock 
does not regulate anything but domestic 
affairs, that the parochial clock is much 
better evidence, and that a metropolitan 
clock ought to be received with “ implicit 
acquiescence.” Gov. on Conv. Ev. 182-3. 
It is conceived that this can only be prima 
facie, because, if the fact were otherwise, 
and the parochial and metropolitan clocks 
should both have been wrong, they would 
undoubtedly have had no effect in ascer¬ 
taining the age of the child. 

4. The sex makes no difference, a wo¬ 
man is therefore an infant until she has 
attained her age of twenty-one years. Co. 
Litt. 171. Before arriving at full age, an 
infant may do many acts. A male at four¬ 
teen is of discretion, and may consent to 
marry; and at that age he may disagree to 
and annul a marriage he may before that 
time have contracted; he may then choose 
a guardian ; and, if his discretion be proved, 
may, at common law, make a will of his 
personal estate ; and may act as executor at 
the age of seventeen years. A female at 
seven may be betrothed or given in mar¬ 
riage ; at nine she is entitled to dower; at 
twelve may consent or disagree to marriage ; 
and, at common law, at seventeen may act 
as executrix. 

5. Considerable changes of the common 
law have probably taken place in many of 
the. states. In Pennsylvania, to act as an 
executor, the party must be of full age. In 
general, an infant is not bound by his con¬ 
tracts, unless to supply him for necessaries. 
Selw. N. P. 137 ; Chit. Contr. 31; Bac. 
Ab. Infancy, &c. I 3 ; 9 Vin. Ab. 391 ; 1 
Com. Contr. 150, 151 ; 3 Rawle’s R. 351 ; 
8 T. R 335 ; 1 Keb. 905, 913; S. C. 1 
Sid. 258; 1 Lev. 168; 1 Sid. 129; 1 
Southard’s R. 87. Sed vide 6 Cranch, 
226; 3 Pick. 492; 1 Nott & M’Cord, 
197. Or, unless he is empowered to enter 
into a contract, by some legislative provi¬ 


sion ; as, with the consent of his parent or 
guardian to put himself apprentice, or to 
enlist in the service of the United States. 
4 Biun. 487 ; 5 Binn. 423. 

6. Contracts made with him, may be 
enforced or avoided by him on his coming 
of age. See Parties to contracts; Voidable . 
But to this general rule there is an excep¬ 
tion ; he cannot avoid contracts for nocos- 
saries, because these are for his benefit. 
See Necessaries. The privilege of avoiding 
a contract on account of infancy, is strictly 
personal to the infant, and no one can take 
advantage of it but himself. 3 Green, 
343; 2 Brev. 438. When the contract 
has been performed, and it is such as he 
would be compellable by law to perform, it 
will be good and bind him. Co. Litt. 172 a. 
And all the acts of an infant, which do not 
touch his interest, but take effect from an 
authority which he has been trusted to exe¬ 
cute, are binding. 0 Burr. 1794 ; Fonh 1 
Eq. b. 1, c. 2, § 5, note c. 

7. The protection which the law gives 
an infant is to operate as a shield to him, 
to protect him from improvident contracts, 
but not as a sword to do injury to others. 
An infant is therefore responsible for his 
torts, as, for slander, trespass, and the like ; 
but lie cannot be made responsible in an ac¬ 
tion ex delicto, where the cause arose on a 
contract. 3 Rawle’s R. 351 ; 6 Watts’ R. 
9; 25 Wend. 399 ; 3 Shop. 233 ; 9 N. H. 
Rep. 441; 10 Verm. 71; 5 Hill, 391. But 
see contra, 6 Cranch, 226 ; 15 Mass. 359 ; 
4 M’Cord, 387. 

8. He is also punishable for a crime, if 
of sufficient discretion, or doli capax. 1 
Russ, on Cr. 2, 3. Vide, generally, Bouv. 
Inst. Ind(5x, h. t.; Bingh. on Infancy ; 1 
Hare & Wall. Sel. Dec. 103, 122 ; the va¬ 
rious Abridgments and Digests, tit. Enfant, 
Infancy; and articles JIge; Birth; Capax 
Doli; Dead born: Feet us; In ventre sa mere . 

INFANTICIDE, med. juris* The murder 
of a new born infant. Dalloz, Diet. Homi¬ 
cide, § 4; Code Penal, 300. There is a 
difference between this offence and those 
known by the name of prolicide } (q. v.) and 
foeticide, (q. v.) 

2. To commit infanticide the child must 
be wholly bom ; it is not sufficient that it 
was born so far as the head and breathed, 
if it died before it was wholly born. 5 Carr. 
& Payn. 329; 24 Eng. C. L. Rep. 344; S. 
C. 6 Carr. & Payn. 349; S. C. 25 Eng. C. 
L. Rep. 433. 

3. When this crime is to be proved from 
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circumstances, it is proper to consider whether 
the child had attained that size and maturity 
by which it would have been enabled to 
maintain an independent existence; whether 
it was born alive ; and, if born alive, by 
what means it came to its death. 1 Beck’s 
Med. Jur. 331 to 428, where these several 
questions arc learnedly considered. See 
also 1 Briand, Med Log. prein. part. c. 8 ; 
Cooper’s Med. Jur. h. t. Vide ltyan’s 
Med. Jur. 137; Med. Jur. 145, 194 ; Dr. 
Cummin’s Proof of Infanticide considered ; 
Lecieux, Considerations Medico-lcgales sur 
l’Infanticide ; Duvergie, Medicine Legale, 
art . Infanticide. 

INFEOFFMENT, estates. The act or 
instrument of feoffment, (q. v.) In Scotland 
it is synonymous with saisine , meaning the 
instrument of possession ; formerly it was 
synonymous with investiture. Bell’s Sc. L. 
Diet. h. t. 

INFERENCE. A conclusion drawn by 
reason from premises established by proof. 

2. It is the province of the judge who 
is to decide upon the facts to draw the in¬ 
ference. When the facts are submitted to 
the court, the judges draw the inference ; 
when they are to be ascertained by a jury, 
it is their duty to do so. The witness is 
not permitted as a general rule to draw an 
inference, and testify that to the court or 
jury. It is his duty to state the facts 
simply as they occurred. Inferences differ 
from presumptions, (q. v.) 

INFERIOR. One who in relation to 
another has less power and is below him ; 
one who is bound to obey another. He 
who makes the law is the superior ;■ he who 
is bound to obey it, the inferior. 1 Bouv. 
Inst. n. 8. 

Inferior courts. By this term are 
understood all courts except the 'supreme 
courts. An inferior court is a court of 
limited jurisdiction, and it must appear on 
the face of its proceedings that it has juris¬ 
diction, or its proceedings will be void. 3 
Bouv. Inst. n. 2529. 

INFIDEL, persons , evidence. One who 
does not believe in the existence of a God, 
who will reward or punish in this world or 
that which is to come. Willes’ R. 550. 
This term has been very indefinitely ap¬ 
plied. Under the name of infidel, Lord 
Coke comprises Jews and heathens ; 2 Inst. 
506 ; 3 Inst. 165 ; and Ilawkins includes 
among infidels, such as do not believe either 
in the Old or New Testament. Hawk. P. 
C* b 2, c. 46, s. 148. 


2. It is now settled that when the wit¬ 
ness believes in a God who will reward or 
punish him even in this world he is compe¬ 
tent. See Willes, R. 550. Ilis belief may 
be proved from his previous declarations 
and avowed opinions; and when he has 
avowed himself to be an infidel, he may 
show a reform of his conduct, and change 
of his opinion since the declarations proved ; 
when the declarations have been made for a 
very considerable space of time, slight proof 
will suffice to show he has changed his 
opinion. There is some conflict irr the 
cases on this subject, some of them are here 
referred to : 18 John. R. 98 ; 1 Harper, 
ft. 62; 4 N. Hamp. R. 444 ; 4 Day’s Cas. 
51; 2 Cowen, R. 431,433 n., 572; 7 Conn. 
R. 66; 2 Tenn. R. 96; 4 Law Report, 
268 ; Alis. Pr. Cr. Law, 438; 5 Mason, 
16 ; 15 Mass. 184; 1 Wright, 345; So. 
Car. Law Journ. 202. Vide Atheist; Future 
state. 

INFIRM. Weak, feeble. 

2. When a witness is infirm to an ex 
tent likely to destroy his life, or to prevent 
his attendance at the trial, his testimony 
de bene esse may be taken at any age. I 
P. Will. 117 ; see Jlged witness; Going 
witness. 

INFLUENCE. Authority, credit, as¬ 
cendance. 

2. Influence is proper or improper 
Proper influence is that which one per¬ 
son gains over another by acts of kindness 
and attention, and by correct conduct. 3 
Serg. & Rawle, 269. Improper influence 
is that dominion acquired by any person 
over a mind of sanity for general purposes, 
and of sufficient soundness and discretion 
to regulate his affairs in general, which 
prevents the exercise of his discretion, and 
destroys bis free will. 1 (’ox’s Cas. 355. 
When the former is used to induce a tes¬ 
tator to make a will, it will not vitiate it ; 
but when the latter is the moving cause, the 
will cannot stand. 1 Hagg. It. 581; 2 
Hagg. 142 ; 5 Serg. & ltawlc, 207 ; 13 
Scrg. & Rawle, 323; 4 Greenl. It. 220; 
1 Paige, It. 171 ; 1 Dow. & Cl. 440; 1 
Speers, 93. 

3. A contract to use a party’s influence 
to induce a person in authority to exercise 
his power in a particular way, is void, aa 
being against public policy. 5 Watts & 
Serg. 315 ; 5 Penn* St. Rep. 452 ; / Watts, 
152. 

INFORMALITY. The want of those 
forms required by law* Informality is a 



INF 


631 


INF 


go od ground for a pica in abatement. Com. 
Dig. Abatement, II 1* 6; Lawes, PI. 106 ; 
Gould, PI. e. o, part 1, § 132. 

INFORMATION. An accusation or 
complaint made in writing to a court of 
competent jurisdiction, charging some per¬ 
son with a specific violation of some public 
law. It differs iu nothing from an indict¬ 
ment in its form and substance, except that 
it is filed at the discretion of the proper 
law officer of the government, ex officio , 
without the intervention or approval of a 
grand jury. 4 PI. Com. 308, 9. | 

2. In the French law, the term informa¬ 
tion is used to signify the act or instrument 
which contains the depositious of witnesses 
against the accused. Poth. Proc. Cr. sect. 
2, art. 5. 

3. Informations have for their object 
either to punish a crime or misdemeanor, 
and these have, perhaps, never been resorted 
to in the United States; or to recover 
penalties or forfeitures, which are quite 
common. For the form and requisites of 
an information for a penalty, see 2 Chit. 
Pr. 155 to 171. Vide Blake’s Ch. 49; 14 
Yin. Ab. 407; 3 Story, Constitution, § 
1780; 3 Bl. Com. 261. 

4. Iu summary proceedings before jus¬ 
tices of the peace, the complaint or accusa¬ 
tion, at least when the proceedings relate to 
a penalty, is called an information, and it 
is then taken down in writing and sworn to. 
As the object is to limit the informer to a 
certain charge, in order that the defendant 
may know what he has to defend, and the 
justice mav limit the evidence and his sub¬ 
sequent adjudication to the allegations in 
the information, it follows that the sub¬ 
stance of the particular complaint must be 
stated, and it must be sufficiently formal to 
contain all material averments. 8 T, R. 
286 : 5 Barn. & Cres. 251 ; 11 E. C. L. 
R. 217 ; 2 Chit. Pr. 156. See 1 Wheat. 
R. 9. 

Information in the nature of a writ 
OF ouo warranto, remedies. The name 
of a proceeding against any one who usurps 
a franchise or office. 

2. Informations of this kind are filed 
iu the highest courts of ordinary jurisdic¬ 
tion in the several states, either by the 
attorney-general, of his own authority, or 
by the prosecutor, who is entitled, pro 
forma, to use his name, as the case may 
be. 6 Cowen, R. 102, n.; 10 Mass. 290 ; 
2 Dali. 112 ; 2 Halst. R. 101; 1 Rep. 
Const. Ct. So. Car. 36; 3 Serg. & Rawle, 


52; 15 Serg. & Rawle, 127. Though, in 
form, these informations are criminal, they 
arc, in their nature, but civil proceedings. 

3 T. R. 484; Kyd on Corp. 439. They 
are used to try a civil right, or to oust a 
wrongful possessor of an office. 3 Dali. 
490 ; 1 Serg. & Rawle. 385. For a full 
and satisfactory statement of the law on 
this subject, the reader is referred to Angel 1 
on Corp. ch. 20. p. 4G9. And see Quo 
Warranto. 

INFORMATUS NON SUM, pleading , 
practice. I am not informed ; a formal 
answer made in court, or put upon record 
by an attorney when he has nothing to say 
in defence of his client. Styles’ Reg. 372. 

INFORMER. A person who informs 
or prefers an accusation against another, 
whom he suspects of the violation of some 
penal statute. 

2. When the informer is entitled to the 
penalty or part of the penalty, upon the 
conviction of an offender, he is, or is not a 
competent witness, accordingly as the statute 
creating the penalty has or has not made 
him so. 1 Phil. Ev. 97 ; Rose. Cr. Ev. 
107 ; 5 Mass. R. 57 : 1 Dali. 68; 1 Saund. 
262, c. Vide articles Prosecutor; Re¬ 
wards. 

INFORTIATUM, civil law. The second 
part of the Digest or Pandects of Justinian, 
is called infortiatum; sec Digest. This 
part, which commences with the third title 
of the twenty-fourth book, and ends with 
the thirty-eighth book, was thus called be¬ 
cause it was the middle part, which, it was 
said, was supported and fortified by the two 
others. Some have supposed that this name 
was given to it, because it treats of succes¬ 
sions, substitutions, and other important 
matters, and being more used than the 
others, produced greater fees to the law¬ 
yers. 

INFRA, Latin. Below, under, beneath, 
underneath. The opposite of supra , above. 
Thus we say primo gradu est supra, pater, 
mater; infra, filius, filia. In the first de¬ 
gree of kindred in the ascending line ; above, ( 
is the father and the mother; below, in the 
descending line, the son and daughter, 
Inst. 3, 6, 1. 

2. In another sense, this word signifies 
within; as, infra corpus comitatus , within 
the body of the county; infra prcpsidia , 
within the guards. 

3. It also signifies during; as infra 
furorem , during the madness. 

Infra .etatem. Under age; that Uj 
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during infancy, or before arriving at the 
full age of -twenty-one years. 

Infra corpus comitatus. Within the 
body of the county. 

2. The common law courts have juris¬ 
diction infra corpus comitatus; the admi¬ 
ralty, on the contrary, has no such jurisdic¬ 
tion, unless, indeed, the tide water may 
extend within such county. 5 Howard’s 
U. S. Hep. 441, 451. 

Infra dignitatem curiae. Below the 
dignity of the court. Example, in equity 
a demurrer will lie to a bill on the ground 
of the triviality of the matter in dispute, 
as being below the dignity of the court. 
Sec 4 John. Cli. 183; 4 Paige, 364; 4 Bouv. 
Inst. n. 4237. 

Infra iiospitium. Within the inn; 
when once a traveller’s baggage comes infra 
hospitium, that is, in the care and under the 
charge of the innkeeper, it is at his risk. 
See Guest; Innkeeper . 

Infra prjesidia. This term is used 
in relation to prizes, to signify that they 
have been brought completely in the power 
of the captors, that is, within the towns, 
camps, ports or fleet of the captors. For¬ 
merly, the rule w ? as, and perhaps still in 
some countries is, that the act of bringing 
a prize infra preesidia , changed the pro¬ 
perty ; but the rule now established is, that 
there must be a sentenoe of condemnation 
to effect this purpose. 1 Bob. Adm. B. 
134; 1 Kent’s Com. 104 ; Chit. Law of 
Nat. 98 ; Abb. Sh. 14; Hugo, Droit Bo- 
main, § 90. 

INFRACTION. The breach of a law or 
agreement; the violation of a compact. In 
the French law this is the generic expres¬ 
sion to designate all actions which are pun¬ 
ishable by the code of France. 

INFUSION, med. jur . A pharmaceuti¬ 
cal operation, which consists in pouring a 
hot or cold fluid upou a substance, whose 
medical properties it is desired to extract. 
Infusion is also used for the product of this 
operation. Although infusion differs from 
decoction . (q. v.) they are said to be cjusdem 
generis; and in the case of an indictment 
which: charged the prisoner with giving a 
decoction, and the evidence was that he 
had given an infusion, the difference was 
held to be immaterial. 3 Camp. It. 74. 

INGENU I, civ, law . Those freemen 
who were born free. Vicat, vocab. 

2. They were a class of freemen, distin¬ 
guished from those who, born slaves, had 
afterwards legally obtained their freedom; 


the latter were called at various periods* 
sometimes liberti , sometimes libertini . An 
unjust or illegal servitude did not prevent 
a man from being iwgenuus. 

INGBATITUDE. The forgetfulness of 
a kindness or benefit. 

2. In the civil law, ingratitude on the 
part of a legatee, was sufficient to defeat a 
legacy in his favour. In Louisiana, dona¬ 
tions inter vivos are liable to be revoked or 
dissolved on account of the ingratitude of 
the donee ; but the revocation on this ac¬ 
count can take place only in the three fol¬ 
lowing cases : 1. if the donee has attempted 
to take the life of the donor. 2. If he has 
been guilty towards him of cruel treatment, 
crimes or grievous injuries. 3. If he has 
refused him food when in distress. Civ. 
Code of Lo. art. 1546, 1547 ; Poth. Dona¬ 
tions Entrevifs, s. 3, art. 1, § 1. There are 
no such rules in the common law. Ingrati¬ 
tude is not punishable by law. 

INGRESS, EGRESS and REGRESS. 
These words are frequently used in leases 
to express the right of the lessee to enter, 
go upon, and return from the lands in ques¬ 
tion. 

INGRESSU. An ancient writ of entry, 
by which the plaintiff or complainant sought 
an entry into his lands. Techn. Diet. h. t. 

INGROSSING, practice . The act of 
copying from a rough draft a writing in 
order that it may be executed ; as, ingross¬ 
ing a deed. 

INHABITANT. One who has his do¬ 
micil in a place is an inhabitant of that 
place ; one who has an actual fixed resi¬ 
dence in a place. 

2. A mere intention to remove to a place 
will not make a man an inhabitant of such 
place, although as a sign of such intention 
he may have sent his wife and children to 
reside there. 1 Ashm. R. 126. Nor will 
his intention to quit his residence, unless 
consummated, deprive him of his right as 
an inhabitant. 1 Dali. 480. Vide 10 Yes. 
339 ; 14 Yin. Ab. 420 ; 1 Phil. Ev. Index, 
h. t.; Const, of Mass., part 2, c. 1, s. 2, a. 1; 
Kyd on Corp. 321; Anal, d es Pand. de 
Poth. mot Habitans; Poth. Pand. lib. 50, 
t. 1, s. 2 ; 6 Adolph. & Ell. 153 ; 33 Lug* 
Common Law Rep. 31. 

3. The inhabitants of the United States 
may be classed into, 1. Those born within 
the country ; and, 2. Those born out of it. 

4. —1. The natives consist, 1st. Of white 
persons, and these are all citizens of the 
United States, unless they have lost that 
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right. 2d. Of the aborigines, and these 
aro not in general citizens of the United 
States, nor do they possess any political 
power. 3d. Of negroes, or descendants of 
the African race, and these generally pos¬ 
sess uo political authority whatever, not 
being able to vote, nor to hold any office. 
4th. Of the childrcu of foreign ambassadors, 
who are citizens or subjects as their fathers 
are or were at the time of their birth. 

5.—2. Persons born out of the jurisdic¬ 
tion of the United States , are, 1st. Children 
of citizens of the United States, or of per¬ 
sons who have been such; they are citizens 
of the United States, provided the father 
of such children shall have resided within 
the same. Act of Congress of April 14, 
1802, § 4. 2d. Persons who were in the 
country at the time of the adaption of the 
constitution : these have all the rights of 
citizens. 3d. Persons who have become 
naturalized under the laws of any state be¬ 
fore the passage of any law on the subject 
of naturalization by Congress, or who have 
become naturalized under the acts of con¬ 
gress, are citizens of the United States, and 
entitled to vote for all officers who are elect¬ 
ed by citizens, and to hold any office ex¬ 
cept those of president and vice-president 
of the United States. 4th. Children of na¬ 
turalized citizens, who were under the age 
of twenty-one years, at the time of their 
parent’s being so naturalized or admitted to 
the rights of citizenship, are, if then dwell¬ 
ing in the United States, considered as citi¬ 
zens of the United States, and entitled to 
the same rights as their respective fathers. 
5th. Persons who resided in a territory 
which was annexed to the United States by 
treaty, and the territory became a state ; as, 
for example, a person who, born in France, 
moved to Louisiana in 1806, and settled 
there, and remained in the territory until it 
was admitted as a state, it was held, that 
although not naturalized under the acts of 
congress, he was a citizen of the United 
States. Desbois’ Case, 2 Mart. Lo. R. 185. 
6th. Aliens or foreigners, who have never 
been naturalized, and these are not citizens 
of the United States, nor entitled to any 
political rights whatever. See Alien; Body 
politic; Citizen; Domicil; Naturalization, 
INHERENT POWER. An authority 
possessed without its being derived from 
another. It is a right, ability or faculty of 
doing a thing, wrthout receiving that right, 
ability or faculty from another. 

INHERITANCE, estates. A perpetuity 


in lands to a man and his heirs; or it is tho 
right to succeed to the estate of a person 
who died intestate. Dig. 50, 16, 24. The 
term is applied to lands. 

2. The property which is inherited is 
called an inheritance. 

3. The term inheritance includes not 
only lands and tenements which have been 
acquired by descent, but also every fee 
simple or fee tail, which a person has ac¬ 
quired by purchase, may be said to be an 
inheritance, because the purchaser’s heirs 
may inherit it. Litt. s. 9, 

4. Estates of inheritance arc divided 

into inheritance absolute, or fee simple ; and 
inheritance limited, one species of which is 
called fee tail. They are also divided into 
Corporeal, as houses and lands and incor¬ 
poreal, commonly called incorporeal heredi¬ 
taments. (q. v.) 1 Cruise, Dig. 68 j Sw. 

163 ; Poth. des Retraits, n. 28. 

5. Among the civilians, by inheritance 
is understood the succession to all the 
rights of the deceased. It is of two kinds, 
1. That which arises by testament, when the 
testator gives his succession to a particular 
person ; and, 2. That which arises by ope¬ 
ration of law, which is called succession ab 
intestat . Hein. Lc^. El. § 484, 485. 

INHIBITION, Scotch law. A personal 
prohibition which passes by letters under 
the signet, prohibiting the party inhibited 
to contract any debt, or do any deed, by 
which any part of the lands may be aliened 
or carried off, in prejudice of the creditor 
inhibiting. Ersk. Pr. L. Scot. B. 2, t. 11, 
s. 2. See Diligences. 

2. In the civil law, the prohibition which 
the la,w makes, or a judge ordains to an in¬ 
dividual, is called inhibition. 

Iniiiiution, Eng. law. The name of a 
writ which forbids a judge from further pro¬ 
ceeding in a cause depending before him ; 
it is in the nature of a prohibition. T. de 
la Ley F. N. B. 39. 

INIQUITY. Vice \ contrary to equity ; 
injustice. 

2. Where, in a doubtful matter, the 
judge is required to pronounce, it is his 
duty to decide in such a manner as is the 
least against equity. 

INITIAL. Placed at the beginning. 
The initials of a man’s name are the first 
letters of his name; as, G. W. for George 
Washington. When in a will the legatee 
is described by the initials of his name only, 
parol evidence may be given to prove his 
identity. 3 Ves. 148. And a signature 
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made simply with initials is binding. 1 
Denio, R. 471. But see Ersk. Inst. B. 3, 
t. 2, n. 8. 

INITIALIA TESTIMONII, Scotch law . 
Before a witness can be examined in chief, 
he may be examined with regard to his dis¬ 
position, whether he bear good or ill will 
towards either of the parties; whether he 
has been prompted what to say ; whether he 
has received a bribe, and the like. This 
previous examination, which somewhat re¬ 
sembles our voir dire , is called initialia 
testimonii . 

INITIATE. A right which is incom¬ 
plete. By the birth of a child, the husband 
becomos tenant by the curtesy initiate , but 
his estate is not consummate until the deatlj 
of the wife. 2 Bouv. Inst. n. 1725. 

INITIATIVE, French law . The name 
given to the important prerogative given by 
the charte constitutionelle , art. 16, to the 
late king to propose through his ministers 
projects of laws. 1 Toull. n. 39. See Veto . 

INJUNCTION, remedies , chancery , prac¬ 
tice . An injunction is a prohibitory writ, 
specially prayed for by a bill, in which the 
plaintiff’s title is set forth, restraining a 
person from committing or doing an act 
(other than criminal acts) which appear to 
be against equity and conscience. Mitf. PI. 
124; 1 Madd. Oh. Pr. 126. 

2. Injunctions are of two kinds, the one 
called the writ remedial, and the other the 
judicial writ. 

3. —1st. The former kind of injunction, 
or remedial writ, is in the nature of a pro¬ 
hibition, directed to, and controlling, not 
the inferior court, but the party. It is 
granted, when a party is doing or is about 
to do an act against equity or good con¬ 
science, or litigious or vexatious: in these 
cases, the court will not leave the party to 
feel the mischief or inconvenience of the 
wrong, and look to the courts of common law 
for redress, but will interpose its authority 
to restrain such unjustifiable proceedings. 

4. Remedial injunctions are of two 

kinds; common or special. 1. It is com¬ 
mon when it prays to stay proceedings at 
law, and will be granted, of course ; as, 
upon an attachment for want of an appear¬ 
ance, or of an answer; or upon a dedimvs 
obtained by the defendant to take his an¬ 
swer in the country; or upon his praying 
for time to answer, &c. Newl. Pr. 92 ; 13 
Yes, 323. 2. A special injunction is ob¬ 

tained only on motion or petition, with no¬ 
tice to the other party, and is applied for, 


sometimes on affidavit before answer, but 
more frequently upon the merits disclosed 
in the defendant’s answer. Injunctions be¬ 
fore answer are granted in cases of waste 
and other injuries of so urgent a nature, 
that mischief would ensue if the plaintiff 
were to wait until the answer were put in : 
but the court will not grant an injunction 
during the pendency of a plea or demurrer 
to the bill, for, until that be argued, it docs 
not appear whether or not the court has 
jurisdiction of the cause. The injunction 
granted in this stage of the suit, is to con¬ 
tinue till answer or further order; the in¬ 
junction obtained upon the merits confessed 
in the answer, continues generally till the 
hearing of the cause. 

5. An injunction is generally granted 
for the purpose of preventing a wrong, or 
preserving property in dispute pending a 
suit. Its effect, in general, is only in per¬ 
sonal i, that is, to attach and punish the 
party if disobedient in violating the injunc¬ 
tion. Ed. Inj. 363 ; Harr. Cli. Pr. 552. 

6. The principal injuries which may be 
prevented by injunction, relate to the per¬ 
son , to personal property , or to real propei iy . 
These will be separately considered. 

7. —1. With respect to the person , the 
chancellor may prevent a breach of the 
peace, by requiring sureties of the peace. 
A court of chancery has also summary and 
extensive jurisdiction for the protection of 
the relative rights of persons* as between 
husband and wife, parent and child, and 
guardian and ward; and in these cases, on 
a proper state of facts, an injunction will be 
granted. For example, an injunction may 
be obtained by a parent to prevent ibe 
marriage of his infant son. 1 31 add. Ch. 
Pr. 348 ; Ed. Inj. 297 ; J4 Yes. 206 ; 19 
Yes. 282; 1 Chitt. Pr. 702. . 

3.—2. Injunctions respecting personal 
property , are usually granted, 1st. To re¬ 
strain a partner or agent from making or 
negotiating bills, notes or contracts, or do¬ 
ing other acts injurious to the partner or 
principal. 3 Yes. jr. 74 ; 3 Bro. 0. C. lo ; 
2 Campb. 619; 1 Price, R. 503; 1 Merit 
on Part. 93 ; 1 Madd. Cli. Pr. ICO; Chit 
Bills, 58, 61 ; 1 IIov. Supp. to Yes. jr 
*335 ; Woodd. Lect. 416. 

9.—2d. To restrain the negotiation of 
bills or notes obtained by fraud, or without 
consideration. 8 Price, R. 631 ; ( hit. 
Bills, 31 to 41; Ed. Inj. 210 ; Blake’s Ch. 
Pr. 338; 2 Anst. 519; 3 Anst. 851 ; 2 
Yes. jr. 493 ; 1 Fonb. Eq. 43 ; 1 Madd 
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Cl,. Pr. 154. 3il. To deliver up void or 
satisfied deeds. 1 V. & 13. 244 j 11 Ves. 
535; 17 Ves. 111. 4th. To enter into and 
deliver a proper security. 1 Aust. 49. 5th. 
To prevent breaches of covenant or contract, 
and enjoin the performance of others. Ed. 
Inj. 308. 6th. To prevent a breach of 
eon fill enoe or good faith, or to prevent other 
loss; as, for example, to restrain the dis - 
closure of secrets y which came to the defend¬ 
ant's knowledge in the course of any confi¬ 
dential employment. 1 Sim. R. 4S3 : and 
see 1 Jac. & W. 304. An injunction will 
be granted to prevent the publication of 
private letters without the author’s consent. 
Curt, on Copyr. 90 ; 2 Atk. 342 ; Ambl. 
737 : 2 Swaust. 402, 427 ; 1 Ball & Beat. 
207 j 2 Ves. & B. 19 ; 1 Mart. Lo. R. 297 ; 
Bac. Ab. Injunction A. But the publica¬ 
tion will be allowed when necessary to the 
defence of the character of the party who 
received them. 2 Ves. & B. 19. 7th. To 
prevent improper sales, payments, or con¬ 
veyances. Chit. Eq. Big- tit. Practice, 
xlvii. 8th. To prevent loss or inconve¬ 
nience ; this can be obtained on filing a bill 
quia timet . (q. v.) 1 Madd. Ch. Pr. 218 

to 225. 9th. To prevent waste of property 
by an executor or administrator. Ed. Inj. 
300; 1 Madd. Ch. Pr. 160, 224. 10th. 
To restrain the infringement of patents; 
Ed. Inj. ch. 12; 14 Ves. 130 ; 1 Madd. 
Ch. Pr. 137 ; or of copyrights; Ed. Inj. 
c. 13 ; 8 Ves. 225 ;. 17 Ves. 424. 11th. To 
stay proceedings in a court of law. These 
proceedings will be stayed when justice can¬ 
not be done in consequence of accident; 1 
John. Cas. 417 : 4 John. Ch. R. 287,194; 
Latch, 24, 146, 148 ; 1 Vern. 180, 247 ; 

1 Ch. C. 77, 120; 1 Eq. Cas. Ab. 92; or 
mistake ; 1 John. Ch. R. 119,607 ; 2 John. 
Ch. R. 585; 4 John. Ch. R. 85 ; Id. 144 ; 

2 Munf. 187 ; 1 Day’s Cas. Err. 139 ; 3 
Ch. R. 55 ; Finch, 413 ; 2 Freem. 16; 
Fitzg. 118 ; or fraud. 1 John. Ch. R. 40*2 ; 
2 John. Ch. R. 512 ; 4 John. Ch. R. 65. 
But no injunction will be granted to stay 
proceedings in a criminal case. 2 John. 
Ch. R. 387 ; 6 Mod. 12 ; 2 Ves. 396. 

9.—3. Injunctions respecting real pro¬ 
perty, may be obtained, 1st. To prevent 
wasteful trespasses or irreparable damages, 
although the owner may be entitled to re¬ 
take possession, if he can do so, without a 
breach of the peace. 1 Chit. Pr. 722. 2d. 
To compel the performance of lawful works 
in the least injurious manner. 1 Turn. & 
Myl. 181. 3d. To prevent waste* 3 Tho. 


Co. Litt. 241, M; 1 Madd. Ch. Pr. 138; 
Ed. Inj. ch. 8, 9, and 10 ; 1 John. Ch. R. 
11; 2 Atk. 183. 4th. To prevent tho 
creation of a nuisance, either private or 
public. 1. Private nuisance ; for example, 
to restrain the owner of a house from 
making any erections or improvements, so 
as materially to darken or obstruct the an¬ 
cient lights and windows of an adjoining 
house. 2 Russ. R. 121. 2. Public nui¬ 

sances. Though usual to prosecute the 
parties who create nuisances, by indictment, 
yet, in some eases, an injunction may be had 
to prevent the creating of such nuisance. 
5 Ves. 129; 1 Mad. Ch. 156; Ed. Inj. 
ch. 11. 

10. —2d. An injunction of the second 
kind, called the judicial writ , issues subse¬ 
quently to a decree. It is a direction to 
yield up, to quit, or to continue possession 
of lands, and is properly described as being 
in the nature of an execution. Ed. Inj. 2. 

11. Injunctions arc also divided into 
temporary and perpetual. 1. A temporary 
injunction is one which is granted until 
some stage of the suit shall be reached ; 
as, until the defendant shall file his answer; 
until the hearing; and the like. 2. A per¬ 
petual injunction is one which is issued 
when, in the opinion of the court, at the 
hearing, the plaintiff has established a case, 
which entitles him to an injunction; or 
when a bill, praying for an injunction, is 
taken pro confesso ; in such cases a per¬ 
petual injunction will be decreed. Ed. Inj. 
253. 

12. The interdict (q. v.) of the Roman 
law resembles, in many respects, our injunc¬ 
tion. It was used in three distinct, but 
cognate senses. 1. It was applied to sig¬ 
nify the edicts made by the praetor, declara¬ 
tory of his intention to give a remedy in 
certain cases, chiefly to preserve or to re¬ 
store possession ; this interdict was called 
edictal; edictale, quod practoriis cdictis pro- 
ponitur, ut sciant omnes ea forma posse im- 
plorari. 2. It was used to signify his order 
or decree, applying the remedy in the given 
case before him, and then was called decre¬ 
tal ; decretale, quod praetor re nata implo- 
rantibus decrevit. It is this which bears a 
strong resemblance to the injunction of a 
court of equity. 3. It was used, in the 
last place, to signify the very remedy sought 
in the suit commenced under the prsetor’a 
edict; and thus it became the denomination 
of the action itself. Livingston on the Bat- 

' ture case, 5 Am. Law Jour. 271; 2 Story, 
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Eq. Jur. § 865 ; Analysedes Pandectes de 
Pothier, b. t.; Diet, du Dig. h. t.; Clef des 
Lois Rom. h. t.; Ileineccii, Elem. Pand. 
Ps. 6, § 285, 286. 

Vide, generally, Eden on Injunctions; 1 
Madd. Ch. Pr. 125 to 165; Blake’s Ch. 
Pr. 330 to 344 ; 1 Chit. Pr. 701 to 731; 
Coop. Eq. PI. Index, h. t.; Redesd. PI. 
Index, h. t.; Smith’s Ch. Pr. h. t.; 14 Vin. 
Ab. 442; 2 Hov. Supp. to Vcs. jr. 173, 
434, 442 ; Com. Dig. Chancery, D 8; 
Newl. Pr. c. 4, s. 7 ; Bouv. Inst. Index, 
h. t. 

INJURIA AJBSQUE BAMNO. Injury 
without damage. Injury without damage 
or loss will not bear an action. The follow¬ 
ing cases illustrate this principle. 6 Mod. 
Rep. 46, 47, 49; 1 Shower, 64; Willes, 
Rep. 74, note; 1 Lord Ray. 940, 948 ; 2 
Bos. & Pull. 86; 9 Rep. 113; 5 Rep. 72; 
B. N. P. 120. 

INJURIOUS WORDS. This phrase is 
used, in Louisiana, to signify slander, or 
libelous words. Code, art. 3501. 

INJURY. A wrong or tort. 

2. Injuries are divided into public and 
private ; and they affect the person, personal 
property, or real property. 

3. —1. They affect the person absolutely 
or relatively. The absolute injuries are, 
threats and menaces, assaults, batteries, 
wounding, mayhems ; injuries to health, by 
nuisances or medical malpractices. Those 
affecting reputation arc, verbal slander, 
libels, and malicious prosecutions; and those 
affecting personal liberty are, false impri¬ 
sonment and malicious prosecutions. The 
relative injuries are those which affect the 
rights of a husband ; these arc, abduction of 
the wife, or harboring her, adultery and 
battery; those which affect the rights of a 
parent, as, abduction, seduction, or battery 
of a child; and of a master, seduction, 
harboring and battery of his apprentice or 
servant. Those which conflict with the 
rights of the inferior relation, namely, the 
wife, child, apprentice, or servant, are, 
withholding conjugal rights, maintenance, 
wages, &c. 

4. —2. Injuries to personal property , are, 
the unlawful taking and detention thereof 
from the owner; and other injuries are, 
some damage affecting the same while in 
the claimant’s possession, or that of a third 
person, or injuries to his reversionary in¬ 
terests. 

5. -3. Injuries to real property are, 
ousters, trespasses, nuisances, waste, sub¬ 


traction of rent, disturbance of right of way, 
and the like. 

6. Injuries arise in three ways. 1. By 
nonfeasance, or the not doing what was a 
legal obligation, or duty, or contract, to 
perform. 2. Misfeasance, or the perform¬ 
ance, in an improper manner, of an act 
which it was either the party’s duty, or his 
contract, to perform. 3. Malfeasance, or 
the unjust performance of some act. which 
the party had no right, or which he had 
contracted not to do. 

7. The remedies are different, as the 

injury affects private individuals, or the 
public. 1. When the injuries affect a pri¬ 
vate right and a private individual, although 
often also affecting the public, there are 
three descriptions of remedies: 1st. The 
preventive, such as defence, resistance, re¬ 
caption, abatement of nuisance, surety of 
the peace, injunction, &c. 2d. Remedies 

for compensation, which may be by arbitra¬ 
tion, suit, action, or summary proceedings 
before a justice of the peace. 3d. Proceed¬ 
ings for punishment, as by indictment, or 
summary proceedings before a justice. 2. 
When the injury is such as to affect the 
public, it becomes a crime, misdemeanor, or 
offence, and the party may be punished by 
indictment or summary conviction, for the 
public injury; and by civil action at the 
suit of the party, for the private wrong. 
But in cases of felony, the remedy by 
action for the private injury is generally 
suspendid until the party particularly in¬ 
jured has fulfilled his duty to the public 
by prosecuting the offender for the public 
crime; and in cases of homicide the remedy 
is’ merged in the felony. 1 Chit. Pr. 10; 
Ayl. Pand. 592. See 1 Miles’ Rep. 316, 
17 j. and article Civil Remedy . 

8. There are many injuries for which 
the law affords no remedy. In general, it 
interferes only when there has been a visi¬ 
ble bodily injury inflicted by force or poison, 
while it‘leaves almost totally unprotected 
the wdiole class of the most malignant men¬ 
tal injuries and sufferings, unless in a few 
cases, where, by descending to a fiction, it 
sordidly supposes some pecuniary loss, and 
sometimes—under a mask, and contrary to 
its own legal principles—affords compensa¬ 
tion to wounded feelings. A parent, for 
example, cannot sue, in that character, for 
an injury inflicted on his child ; and when 
his own domestic happiness has been de¬ 
stroyed, unless the fact will sustain the 
allegation that the daughter was the ser* 
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rant of her father, and that, by reason of 
such seduction, he lost the benefit of her 
services. Another instance may be men¬ 
tioned :—A party cannot recover damages 
for verbal slander in many cases; as, when 
the facts published arc true, for the defend¬ 
ant would justify and the party injured must 
fail. A case of this kind, remarkably hard, 
occurred in England. A young nobleman 
had seduced a young woman, who, after 
living with him some time, became sensible 
of the impropriety of her conduct. She left 
him secretly, and removed to an obscure 
place in the kingdom, where she obtained a 
situation, and became highly respected in 
consequence of her good conduct—she was 
even promoted to a better and more public 
employment—when she was unfortunately 
discovered by her seducer. He made pro¬ 
posals to her to renew their illicit inter¬ 
course, which were rejected; in order to 
force her to accept them, he published the 
history of her early life, and she was dis¬ 
charged from her employment, and lost the 
good opinion of those on whom she depended 
for her livelihood. For this outrage the 
culprit could not be made answerable, civilly 
or criminally. Nor will the law punish 
criminally the author of verbal slander, im- 
putingeven the most infamous crimes, unless 
done with intent to extort a chattel, money, 
or valuable thing. The law presumes, per¬ 
haps unnaturally enough, that a man is inca¬ 
pable of being alarmed or affected by such 
injuries to his feelings. Vide 1 Chit. Med. 
Jur. 320. See, generally, Bouv. Inst. In¬ 
dex, h. t. 

Injury, civil law. In the technical sense 
of the term it is a delict committed in con¬ 
tempt, or outrage of any one, whereby his 
body, his dignity, or his reputation, is ma¬ 
liciously injured. Voet, Com. ad Pand. lib. 
47, t. 10, n. 1. 

2. Injuries may he divided into two 
classes, with reference to the means used 
by the wrong doer, namely, by words and 
by acts. The first are called verbal injuries, 
the latter real. 

3. A verbal injury, when directed 
against a private person, consists in the 
uttering contumelious words, which tend 
to expose his character, by making him 
little or ridiculous. Where the offensive 
words are uttered in the heat of a dispute, 
and spoken to the person’s face, the law 
does not presume any malicious intention 
in the utterer, whose resentment generally 
subsides with his passion ; and yet, even in 


that case, the truth of the injurious words 
seldom absolves entirely from punishment. 
Where the injurious expressions have a 
tendency to blacken one’s moral character, 
or fix some particular guilt upon him, and 
are deliberately repeated in different com¬ 
panies, or handed about in whispers to con¬ 
fidants, it then grows up to the crime of 
slander, agreeably to the distinction of the 
Roman law, 1. 15, § 12, de injur. 

4. A real injury is inflicted by any fact 
by which a persou’s honor or dignity is 
affected ; as striking one with a cane, or 
even aiming a blow without striking; spit¬ 
ting in one’s face ; assuming a coat of arms, 
or any other mark of distinction proper to 
another, &c. The composing and publish¬ 
ing defamatory libels may be reckoned of 
this kifld. Ersk. Pr. L. Scot. 4, 4, 45. 

INJUSTICE. That which is opposed 
to justice. 

2. It is either natural or civil. 1. Natu 
ral injustice is the act of doing harm to man¬ 
kind, by violating natural rights. 2. Civil 
injustice, is the unlawful violation of civil 
rights. 

INLAG ARE. To admit or restore to the 
benefit of law. 

INLAG ATION. The restitution of one 
outlawed to the protection of the law. Bract, 
lib. 2, c. 14. 

INLAND. Within the same country. 

2. It seems not to be agreed whether 
the term inland applies to all the United 
States or only to one state. It has been 
holden in New York that a bill of exchange 
by one person in one state, on another per¬ 
son in another, is an inland bill of exchange; 

5 John. Rep. 375; but a contrary opinion 
seems to have been held in the circuit 
court of the United States for Pennsylvania. 
Whart. Dig. tit. Bills of Exchange, E, pi. 
78. Vide 2 Phil. Ev. 3G, and Bills of 
Exchange . 

INMATE. One who dwells in a part 
of another’s house, the latter dwelling, at 
the same time, in the said house. Kitch. 
45, b; Com. Dig. Justices of the Peace, 
B 85; 1 B. & Cr. 578 ; 8 E. C. L. R. 153 ; 
2 Dowl. k RyL 743; 8 B. & Cr. 71 ; 15 
E. C. L. R. 154; 2 Mann. & Ryl. 227 ; 9 
B. & Or. 176; 17 E. C. L. R. 335 ; 4 Mann. 

6 Ryl. 151 ; 2 Russ, on Cr. 937 ; 1 Deac. 
Cr. L. 185 ; 2 East, P. Cr. 499, 505 : 1 
Leach’s Cr. L. 90, 237, 427 ; Alcock’s 
Registration Cases, 21 ; 1 Mann. & Gran. 
83 ; 39 E. C. L. R. 365. Vide Lodger. 

INN. A house where a traveller is fur- 
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nished with every thing he has occasion for 
while on his way. Bac. Ab. Inns, B ; 12 
Mod. 255 ; 3 3. & A. 283; 4 Campb. 77; 
2 Chit. Hep. 484 ; 3 Chit. Com. Law, 365, 
n. 6. 

2. All travellers have a lawful right to 
enter an inn for the purpose of being ac¬ 
commodated. It has been held that an 
innkeeper in a town through which lines of 
stages pass, has no right to exclude the 
driver of one of these lines from his yard 
and the common public rooms, where tra¬ 
vellers arc usually placed, who comes there 
at proper hours, and in a proper manner, 
to solicit passengers for his coach, and with¬ 
out doing any injury to the innkeeper. 8 N. 
H. It. 523; Hamm. N. P. 170. Vide 
Entry; Guest . • 

INNAVIGABLE. Not capable of being 
navigated. 

INNINGS, estates . Lands gained from 
the sea by draining. Cunn. L. Diet. h. t.: 
Law of Sewers, 31. 

INNKEEPER. He is defined to be the 
keeper of a common inn for the lodging and 
entertainment of travellers and passengers, 
their horses and attendants, for a reasonable 
compensation. Bac. Ab. Inns, &c.; Story, 
Bailm. § 475. But one who entertains 
strangers occasionally, although he may re¬ 
ceive compensation for it, is not an inn¬ 
keeper. 2 Dev. & Bat. 424. 

2. H is duties will be first considered ; 
and, secondly, his rights. 

3. —1. He is bound to take in and receive 
all travellers and wa} T faring persons, and to 
entertain them, if he can accommodate them, 
for a reasonable compensation ; and he must 
guard their goods with proper diligence. 
He is liable only for the goods which are 
brought within the inn. 8 Co. 32; Jones’ 
Bailm. 91. A delivery of the goods into 
the custody of the innkeeper is not, how¬ 
ever, necessary, in order to make him re¬ 
sponsible ; for although he may not know 
anything of such goods, he is bound to pay 
for them if they are stolen or carried away, 
even by an unknown person ; 8 Co. 32 ; 
Hayw. N. C. R. 41 ; 14 John. R. 175 ; 1 
Bell’s Com. 469; and if he receive the 
guest, the custody of the goods may. be 
considered as an accessory to the principal 
contract; and the money paid for the apart¬ 
ments as extending to the care of the box 
and portmanteau. Jones’ Bailm. 94 ; Story, 
Bailm. § 470; 1 Bl. Com. 430; 2 Kent, 
Com. 458 to 463. The degree of care 
which the innkeeper is bound to take is, 


uncommon care, and he will be liable for a 
slight negligence. He is responsible for the 
acts of his domestics and servants, as well 
as for the acts of his other guests, if the 
goods are stolen or lost; but he is not re¬ 
sponsible for any tort or injury done by his 
servants or others, to the person of his 
guest, without his own cooperation or con¬ 
sent. 8 Co. 32. The innkeeper will be 
excused whenever the loss has occurred 
through the fault of the guest. Story, 
Bailm. § 483: 4 M. & S. 306; S. C. 1 
Stark. R. 251, note; 2 Kent, Com. 461, 
1 Yeates’ R. 34. 

4.—2. The innkeeper is entitled to a just 
compensation for his care and trouble in 
taking care of his guest and his property ; 
and to enable him to obtain this, the law 
invests him with some peculiar privileges, 
giving him a lien upon the goods, of the 
guest, brought into the inn, and, it is said, 
upon the person of his guest, for his com¬ 
pensation. 3 B. & Aid. 287 ; 8 Mod. 172; 

1 Shower, Rep. 270 : Bac. Ab. Inns, &c., 
D. But the horse of the guest can he de¬ 
tained only for his own keeping, and not for 
the boarding and personal expenses of the 
guest. Bac. Ab. b. t. The landlord may 
also bring an actioD for the recovery of his 
compensation. 

Vide, generally, 1 Vin. Ab. 224; 14 
Vin. Ab. 436; Bac. Ab. h. t.; Yelv. 67, a, 
162, a ; 2 Kent, Com. 458; Ayl. Pand. 266; 
9 Pick. 280 ; 21 WeDd. 285 ; 1 Yeates, 35 : 
Qliph. on the Law of Horses, 125 ; Bouv. 
Inst. Index, h. t. 

INNOCENCE. The absence of guilt. 

2. The law presumes in favor of inno¬ 
cence, even against another presumption of 
law : for example, when a woman marries a 
second husband within the space of twelve 
months after her husband had left the 
country, the presumption of innocence pre¬ 
ponderates over the presumption of the 
continuance of life. 2 B. & A. 386 ; 3 
Stark. Ev. 1249. An exception to this 
rule respecting the presumption of inno¬ 
cence has been made in the case of the 
publication of a libel, the principal being 
presumed to have authorized the sale, when 
a libel is sold by his agent in his usual 
place of doing business. 1 Russ, on Cr. 
341 ; 10 Johns. R. 443 ; Bull. N. P 6: 
Greenl. Ev. § 36. See 4 Nev. & M. 341 ; 

2 Ad. & Ell. 540; 5 Barn. & Ad- 86; 1 
Stark. N. P. C. 21; 2 Nev. & M. 219. 

INNOCENT CONVEYANCES. Thin 
term is used in England, technically, to 



INN 


INN 


630 


signify those conveyances made by a tenant 
of his leasehold, which do not occasion n 
forfeiture ; these are conveyances by lease 
and release, bargain and sale, and a cove¬ 
nant to stand seised by a tenant for life. 1 
Chit. Pr. 243, 244. 

2. In this country forfeitures for aliena¬ 
tion of a greater right than the tenant pos¬ 
sesses, are almost unknown. The more just 
principle prevails that the conveyance by 
the tenant, whatever be its form, operates 
onlv on his interest. Vide Forfeiture. 

i X X () MIX ATE CONTR ACTS, civil 
law. Contracts which have no particular 
names, as permutation and transaction, are 
so c tiled. Inst. 2, 10, 13. There are 
many innominate contracts, but the Ro¬ 
man lawyers reduced them to four classes, 
namely, do ut des y do ut facias, facio ut 
des , and facio ut facias, (q. v.) Dig. 2, 
14, 7, 2. 

IXXOTESCIMUS, English, law. An 
epithet used for letters-patent , which are 
always of a charter of feoffment, or some 
other instrument not of record, concluding 
with the words Innotescimus per preesentes , 
&c. Tech. Diet. h. t. 

INNOVATION. Change of a thing 
established for something new. 

2. Innovations are said to be danger¬ 
ous, as likely to unsettle the common law. 
Co. Litt. 370, b; Id. 282, b. Certainly 
no innovations ought to be made by the 
courts, but as every thing human is mu¬ 
table, no legislation can be, or ought to be 
immutable ; changes are required by the 
alteration of circumstances; amendments, 
by the imperfections of all human institu¬ 
tions ; but laws ought never to be changed 
without great deliberation, and a due con¬ 
sideration of the reasons on which they 
were founded, as of the circumstances under 
which they were enacted. Many innova¬ 
tions have been made in the common law, 
which philosophy, philanthropy and com¬ 
mon sense approve. The destruction of the 
binefii of clergy; of appeal y in felony; of 
trial by battle and ordeal; of the right of 
sanctuary; of the privilege to abjure the 
realm; of approvement , by which any crimi¬ 
nal who could, in a judicial combat, by skill, 
force or fraud kill his accomplice, secured 
his own pardon ; of corruption of blood; of 
constructive treason; will be sanctioned by 
all wise men, and none will desire a return 
to these barbarisms. The reader is referred 
to the case of James v . the Commonwealth, 
12 Serg. k R. 220, and 225 to 236, where 


Duncan, J., exposes the absurdity of some 
ancient laws, with much sarcasm. 

Innovation, Scotch law. The exchange 
of one obligation for another, so that tho 
second shall conic in the place of the first. 
Bell’s Scotch Law Diet. h. t. The same 
as jYovation. (q. v.) 

INNS OF COURT, Engl, law . The 
name given to the colleges of the English 
professors and students of the common law. 

2. The four principal Inns of Court aro 
the Inner Temple and Middle Temple, 
(formerly belonging to the Knights Temp¬ 
lars) Lincoln’s Inn, and Gray’s Inn, (an¬ 
ciently belonging to the carls of Lincoln 
and Gray.) The other inns are the two 
Sergeants’ Inns. The Inns of Chancery 
were probably so called because they were 
once inhabited by such clerks, as chiefly 
studied the forming of writs, which regu¬ 
larly belonged to the cursitors, who arc 
officers of chancery. These are Tbavic’s 
Inn, t!*e New Inn, Symond’s Inn, Clement’s 
Inn, Clifford’s Inn, Staple’s Inn, Lion’s 
Inn, Furnival’s Inn and Barnard’s Inn. Be¬ 
fore being called to the bar, it is necessary 
to be admitted to one of the Inns of Court 

INNUENDO, pleading. An averment 
which explains the defendant’s meaning by 
reference to antecedent matter. Salk. 513, 
1 Ld. Ray in. 256 ; 12 Mod. 139 ; 1 Saund. 
243. The innuendo is mostly used in ac¬ 
tions for slander. 

An innuendo, as, u be the said plaintiff 
meaning,” is only explanatory of some 
matter expressed ; it serves to apply the 
slander to the precedent matter, but can¬ 
not add or enlarge, extend, or change the 
sense of the previous words, and the matter 
to which it alludes must always appear 
from the antecedent parts of the declara¬ 
tion or indictment. 1 Chit. PI. 383; 3 
Caines’ Rep. 76; 7 Johns. R. 271; 5 
Johns. R. 211; 8 Johns. R. 109 ; 8 N. H. 
Rep. 256. 

3. It is necessary only when the intent 
may be mistaken, or when it cannot be col¬ 
lected from the libel or slander itself. Cowp. 
679 ; 5 East, 463. 

4. If the innuendo materially enlarge 
the sense of the words it will vitiate the 
declaration or indictment. 6 T. R. G91 j 
5 Binn. 218: 5 Johns. R. 220 ; 6 Johns. 
R. 83-, 7 Johns. Rep. 271. But when tho 
new matter stated in an innuendo is not 
necessary to support the action, it may be 
rejected as surplusage. 9 East, 11. 95 ; 7 
Johns. R. 272. Vide, generally, Stark, on 
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Sian. 293 ; 1 Chit. PI. 383; 3 Chit. Cr. 
Law, 873 ; Eac. Ab. Slander, R ; 1 Saund. 
243, n. 4 ; 4 Com. Dig. 712; 14 Vin. Ab. 
442; Dane’s Ab. Index, h. t.; 4 Co. 17. 

INOFFICIOUS, civil law. This word 
is frequently used with others ; as, inof¬ 
ficious testament, inojficiosum testamentum; 
inofficious gift, donatio inofficiosa. An in¬ 
officious testament is one not made accord¬ 
ing to the rules of piety ; that is, one made 
by which the testator has unlawfully omit¬ 
ted or disinherited one of his heirs. Such 
a disposition is void by the Roman civil law. 
Dig. 5, 2, 5; see Code, 3, 29; Nov. 115 ; 
Ayl. Pand. 405; Civil Code of Lo. art. 
3522, n. 21. 

INOPS CONSILII. Destitute or with¬ 
out counsel. In the construction of wills 
l greater latitude is given, because the 
testator is supposed to have been inops 
consilii. 

INQUEST. A body of men appointed 
by law to inquire into certain matters; as, 
the inquest examined into the facts con¬ 
nected with the alleged murder ; the grand 
jury is sometimes called the grand inquest. 
The judicial inquiry itself is also called an 
inquest. The finding of such men, upon 
an investigation, is also called an inquest 
or an inquisition. 

2. An inquest of office was bound to 
find for the king upon the direction of the 
court. The reason given is that the inquest 
concluded no man of his right, but only 
gave the king an opportunity to enter so 
that be could have his right tried. Moore, 
730; Vaughan, 135; 3 H. VII. 10; 2 
H. IV. 5; 3 Leon. 196. 

INQUIRY, WRIT OF. A writ of in¬ 
quiry is one issued where a judgment has 
been entered in a case sounding in damages, 
without any particular amount being ascer¬ 
tained ; this writ is for the purpose of ascer¬ 
taining the amount to which the plaintiff is 
entitled. Vide Writ of Inquiry. 

INQUISITION, practice. An examina¬ 
tion of certain facts by a jury impannelled 
by the sheriff for the purpose; the instru¬ 
ment of writing on which their decision is 
made is also called an inquisition. The 
sheriff or coroner and the jury who make 
the inquisition, are called the inquest. 

2. An inquisition on an untimely death, 
*f omitted by the coroner, may be taken by 
justices of gaol delivery and oyer and 
terminer, or of the peace, but it must be 
done publicly and openly, otherwise it will 
be quashed. Inquisitions cither of the 


coroner, or of the other jurisdictions, art) 
traversable. 1 Burr. 18, 19. 

INQUISITOR. A designation of sheriffs, 
coroners, super visum corporis, and the like, 
who have power to inquire into certain 
matters. 

2. The name'of an officer among eccle¬ 
siastics, who is authorized to inquire into 
heresies, and the like, and to punish them. 
An ecclesiastical judge. 

INROLLMENT. The act of putting 
upon a roll. Formerly, the record of a 
suit was kept on skins of parchment, which, 
best to preserve them, were kept upon a 
roll or in the form of a roll; what was 
written upon them was called the in- 
rollment. After, when such records came 
to be kept in books, the making up of 
the record retained the old name of in- 
rollment. 

INSANE. One deprived of the use of 
reason, after he has arrived at the age 
when he ought to have it, either by a natu¬ 
ral defect or by accident. Domat, Lois 
Civ. Lib. prel. tit. 2, s. 1, n. 11. 

INSANITY, med . jur . A continued 
impetuosity of thought, which, for the time 
being, totally unfits a man for judging and 
acting in relation to the matter in question, 
with the oomposure requisite for the main¬ 
tenance of the social relations of life. 
Various other definitions of this state have 
been given, but perhaps the subject is not 
susceptible of any satisfactory definition, 
which shall, with precision, include all cases 
of insanity, and exclude all others. Ray, 
Med. Jur. § 24, p. 50. 

2. It may be considered in a threefold 
point of view : 1. A chronic disease, mani¬ 
fested by deviations from the healthy and 
natural state of the mind, such deviations 
consisting in a morbid perversion of the 
feelings, affections and habits. 2. Dis¬ 
turbances of the intellectual faculties, under 
the influence of which the understanding 
becomes susceptible of hallucinations or 
erroneous impressions of a particular kind. 
3. A state of mental incoherence or con¬ 
stant hurry and confusion of thought. Cycle. 
Practical Medicine, h. t.; Brewster’s Ency¬ 
clopaedia, h. t.; Observations on the De¬ 
ranged Manifestations of the Mind, or 
Insanity, 71, 72; MerL Report, mots D6- 
mence, Folie, Imbecilite ; Watts & Serg. 
451. 

3. The diseases included under the 
name of insanity have been arranged under 
two divisions, founded on two very different 
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conditions of the braiu. Hay, Med. Jur. 
ch. 1, § oo. 

4. '—l. The want of, or a defective de¬ 
velopment of the faculties. 1st. Idiocy, 
resulting from, 1. Congenital defect. 2. An 
obstacle to the development of the facul¬ 
ties, supervening in infancy. 2d. Imbe¬ 
cility, resulting from, 1. Congenital defects. 
2. An obstacle to the development of the 
faculties, supervening in infancy. 

5. —2. The lesion of the faculties sub¬ 
sequent to their development; In this 
division may be classed, 1st. Mania, which 
is, 1. Intellectual, and is general or partial. 
2. Affective, and is general or partial. 
2d. Dementia, which is, 1. Consecutive to 
mania, or injuries of the brain. 2. Senile, 
or peculiar to old age. 

6. There is also a disease which has 
acquiree the name of Moral insanity. 
(q. v.) 

7. Insanity is an excuse for the com¬ 
mission of acts which in others would be 
crimes, because the insane man has no in¬ 
tention ; it deprives a man also from enter¬ 
ing into any valid contract. Vide Lunacy; 
JVon compos mentis, and Stock on the Law 
of Non Compotes Mentis ; 1 Hagg. Cons. 
R. 417 3 Addams, R. 90, 91, 180, 181 ; 
3 Hagg. Ecel. R. 545, 598, 600 ; 2 Greenl. 
Ev. §§ 369, 374: Bouv. Inst. Index, h. t. 

INSCRIPTION, civil law. An en¬ 
gagement which a person, who makes a 
solemn accusation of a crime against an¬ 
other, enters into, that he will suffer the 
same punishment, if he has aecused the 
other falsely, which would have been in¬ 
flicted upon him had he been guilty. Code, 
9, 1, 10; Id. 9, 2, 16 and 17. 

Inscription, evidence. Something writ¬ 
ten or engraved. 

2. Inscriptions upon tombstones and 
other proper places, as rings, and the like, 
are held to be evidence of pedigree. Bull. 
N. P. 233 ; Cowp. 591; 10 Bast, R. 120 ; 
13 Ves. 145; Vin. Ab. Ev. T. b. 87 : 3 
Stark. Ev. 1116. 

INSCRIPTIONES. The name given 
by the old English law to any written in¬ 
strument by whieh anything was granted. 
Blount. 

INSENSIBLE. In the language of 
pleading, that which is unintelligible is said 
to be insensible. Steph. PI. 378. 

IN SID IATORES VIARUM. Persons 
who lie in wait, in order to commit some 
felony or other misdemeanor* 

INSIMUL. Together; jointly. This 
Vol. L—B r 


word is used ip composition ; as, insimul 
computassent; non tenent insimul. 

Insimul computassent, practice , ac¬ 
tions. They accounted together. 

2. When an account has been stated, 
and a balance ascertained between the par¬ 
ties, they are said to have computed to¬ 
gether, and the amount due may be recov¬ 
ered in an action of assumpsit, which could 
not have been' done, if the defendant had 
been the mere bailiff or partner of the 
plaintiff, and there had been no settlement 
made; for in that case, the remedy would 
be an action of account render, or a bill in 
chancery. It is usual in actions of assump¬ 
sit, to add a count commonly called insimul 
computassent , or an account stated . (q. v.) 
Lawes on PI. in Ass. 488. 

INSINUATION, civil law. The tran¬ 
scription of an act on the public registers, 
like our recording of deeds. It was not 
necessary in any other alienation, but that 
appropriated to the purpose of donation. 
Inst. 2, 7, 2; Poth. Traite des Donations, 
entre vifs, sect. 2, art. 3, § 3; Encyclope¬ 
dic 8 Toull. n. 198. 

INSOLVENCY. The state or condition 
of a person who is insolvent, (q. v.) 

2. Insolvency may be simple or notori¬ 
ous. Simple insolvency is the debtor’s in¬ 
ability to pay his debts, and is attended by 
no legal badge of notoriety or promulgation. 
Notorious insolvency is that which is desig¬ 
nated by some public act, by which it be¬ 
comes notorious and irretrievable, as apply¬ 
ing for the benefit of the insolvent laws, and 
being discharged under the same. 

3. Insolvency is a term of more exten¬ 
sive signification than bankruptcy, and in¬ 
cludes all kinds of inability to pay a just 
debt. 2 Bell’s Commentaries, 162, 5th ed. 

INSOLVENT. This word has several 
meanings. It signifies a person whose es¬ 
tate is not sufficient to pay his debts. Civ. 
Code of Louisiana, art. 1980. A person is 
also said to be insolvent, who is under a 
present inability to answer, in the ordinary 
course of business, the responsibility which 
his creditors may enforce, by recourse to 
legal measures, without reference to his 
estate proving snfficient to pay all his debts, 
when ultimately wound up. 8 Dowl. & 
Ryl. Rep. 218; 1 Maule & Selw. 338; 1 
Campb. Ii. 492, n. ; Sugd. Vend. 487, 488. 
It signifies the situation of a person who 
has done some notorious act to divest him¬ 
self of all his property, as a general assign¬ 
ment, or an application for relief, undex 
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bankrupt or insolvent law$. 1 Peters 5 R. 

105; 2 Wheat. R. 396; 7 Toull. n 45; 
Donuit, IIv. 4, t. 5, n. 1 et 2; 2 Bell’s Com. 
162, 5th ed. 

2. When an insolvent delivers or offers 
to deliver up all his property for the benefit 
of his creditors, he is entitled to be dis¬ 
charged under the laws of the several states 
from all liability to be arrested. Vide 2 
Kent, Com. 321 ; Ingrah. on Insolv. 9; 
9 Mass. 11. 431 ; 16 Mass. R. 53. 

3. The reader will find the provisions 
made by the national legislature on this 
subject, by a reference to the following 
acts of congress, namely : Act of March 3, 
1797, 1 Story, L. U. S. 465 ; Act cf March 
2, 1799, 1 Story, L. U. S. 630; Act of 
March 2, 1831, 4 Sharsw. Cent, of Story, 
L. U. S. 2236 ; Act of June 7, 1834, 4 
Sharsw. Cont. of Story, L. U. S. 2358 ; 
Act of March 2, 1837, 4 Sharsw. Cont. 
of Story, L. U. S. 2536. See Bankrupt . 

INSPECTION, comm. law. The exami¬ 
nation of certain articles made by law sub¬ 
ject to such examination, so that they may 
be declared fit for commerce. The decision 
of the inspectors is not final; the object 
of the law is to protect the community from 
fraud, and to preserve the character of the 
merchandise abroad. 8 Cowen, R. 45. See 
1 John. 205 ; 13 John. R. 331 ; 2 Caines, 
R. 312 ; 3 Caines, R. 207. 

Inspection, practice . Examination. 

2. The inspection of all public records 
is free to all persons who have an interest 
in them, upon payment of the usual fees. 
7 Mod. 129 ; 1 Str. 304; 2 Str. 260, 954, 
1005. But it seems a mere stranger who 
has no such interest, has no right at com¬ 
mon law. 8 T. R. 390. Vide Trial by 
inspection. 

INSPECTOR. The name given to cer¬ 
tain officers whose duties are to examine 
and inspect things over which they have 
jurisdiction ; as, inspector of bark, one who 
is by law authorized to examine bark for 
exportation, and to approve or disapprove 
of its quality. Inspectors of customs are 
officers appointed by the general govern¬ 
ment : as to their duties, see Story’s L. U. S. 
vol. 1, 590, 605, 609, 610, 612, 619, 621, 
623, 650; ii. 1490, 1516 ; iii. 1650, 1790. 

INSPEXIMUS. We have seen. A word 
sometimes used in lcttcrs-patent, reciting a 
grant, inspeximus such former grant, and so 
reciting it verbatim; it then grants such 
further privileges as are thought conve¬ 
nient. 5 Co. 54. 


1 INSTALLATION or INSTALMENT. 
The act by which an officer is put in public 
possession of the place he is to fill. The 
president of the United States, or a go¬ 
vernor, is installed into office, by being 
sworn agreeably to the requisition of the 
constitution and laws. Vide Inauguration. 

INSTALMENT, contracts. A part of 
a debt due by contract, and agreed tc be 
paid at a time different from that fixed for 
the payment of the other part. For ex¬ 
ample, if I engage to pay you one thousand 
dollars, in two payments, one on the first 
day of January, and the other on the first 
day of July, each of these payments or 
obligations to pay will be an instalment. 

2. In such case each instalment is a 
separate debt so far that it may be tendered 
at any time, or the first may be sued for 
although the other shall not be due. Dane’s 
Ab. vol. iii. ch. 93, art. 3, s. 11, page 493, 
4 ; 1 Esp. R. 129 ; Id. 226 ; 3 Salk. 6, 18 : 
2 Esp. R. 235 ; 1 Maule & Sclw. 706. 

3. A debtor who by failing to pay three 
instalments of rent due on a lease would 
forfeit his estate, may, in order to save it, 
tender one instalment to prevent the forfei¬ 
ture, although there may be two due at the 
time, and he is not bound to tender both. 
6 Toull. n. 688. 

INSTANCE, civil and French law. It 
signifies, generally, all sorts of actions and 
judicial demands. Dig. 44, 7, 58. 

Instance court, Eng. law. The Eng¬ 
lish court of admiralty is divided into two 
distinct tribunals; the one having, gene¬ 
rally, all the jurisdiction of the admiralty, 
except in prize cases, is called the instance 
couft; the other, acting under a special 
commission, distinct from the usual com¬ 
mission given to judges of the admiralty, to 
enable the judge in time of war to assume 
the jurisdiction of prizes, and called prize 
court. 

2. In the United States, the district 
courts of the U. S. possess all the powers 
of courts of admiralty, whether considered 
as instance or prize courts. 3 Dali. K. 1 : . 
Vide 1 Gall. R. 563; Bro. Civ. A Adm. 
Law, ch. 4 & 5; 1 Kent, Corn. 355, 3< s. 
Vide Courts of the United States: l'rizi 
Court . 

INSTANT. An indivisible space of 
time. 

2. Although it cannot be actually di¬ 
vided, yet by intendment of law, it may 
be applied to several purposes: for ex¬ 
ample, he who lays violent hands upon him- 
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solf, commits no folonv till lie is dead, and 
when he is dead he is not in being so as to 
be termed a felon ; but he is so adjudged in 
law, (O institute, at the very instant this fact 
is done. Yin. Ab. Instant, A, pi- 2; 
Plowd. 25S : Co. Litt. 18 ; Show. 415. 

IXSTANTER. Immediately; presently. 
This term, it is said, means that the act to 
which it applies, shall be done within twenty- 
four hours ; but a doubt has beeu suggested 
bv whom is the account of the hours to be 
kept, and whether the term instantei as ap¬ 
plied to the subject-matter may not be more 
properly taken to mean “ before the rising 
of the court,” when the aot is to be done in 
court; or, “ before the shutting of the office 
the same night,” when the act is to be done 
there. 1 Taunt. 11. 343 ; 6 East, I\. 587, 
n. e : Tidd’s Pr. 3d cd. 50$, n.; 3 Chit. ; 
Pr. 112. Vide, 3 Burr. 1809; Co. Litt. 
157 ; Styles’ Register, 452. j 

IN S T A11. Likeness ; resemblance ; 
equivalent; as, instar Jentium , like teeth ; 
instar omnium, equivalent to all. j 

INSTIGATION. The act by which one 1 
incites another to do something, as to injure 
a third person, or to commit some crime or 
misdemeanor, to commence a suit or to pro¬ 
secute a criminal. Vide Accomplice. 

INSTITOR, civ . law. A clerk in a 
store; an agent. 

2. He was so called because be watched 


I INSTITUTES. The principles cr first 
elements of jurisprudence. 

2. Many books have borne the title of 
Institutes. Among the most celebrated in 
the common law, arc the Institutes of Lord 
Coke, which, however, on account of the 
want of arrangement and the diffusion with 
which his books arc written, bear bnt little 
the character of Institutes ; in the civil law 
the most generally known arc those of Caius, 
Justiniar, and Thcophilus. 

3. The Institutes of Caius are an 
abridgment of the Roman law, composed by 
the celebrated lawyer Caius or Gaius, who 
lived during the reign of Marcus Aurelius. 

4. The Institutes of Justinian, so called, 
because they are, as it were, masters and 
instructors to the ignorant, and show an 
easy way to the obtaining of the knowledge 
of the law T , arc an abridgment of the Code 
and of the Digest, composed by order of that 
emperor: his intention in this composition 
was to give a summary knowledge of the 
law to those persons not versed in it, and 
particularly to merchants. The lawyers 
employed to make this book, were Tribo- 

( nian, Thcophilus, and Dorotheus. The 
work was first published in the year 533. 
and received the sanction of statute law, by 
order of the emperor. The Institutes of 
I Justinian are divided into four books : each 
book is divided into two titles, and each 


over the business with which he was charged ; title into parts. The first part is called 
and it is immaterial whether he was em- principium , because it is the commencement 
ployed in making a sale in a store, or whe- of the title ; those w r hich follow are num- 
ther charged with any other business. In- j bered and called paragraphs. The work 
stitor appellatus cst ex eo, quod negotio ' treats of the rights of persons, of things, and 
gerendo instet; ncc multum facit tabernse of actions. The first book treats of persons; 
sit praepositus, an cuilibet alii negotiations the second, third, and the first five titles of 
Dig. lib. 14, tit. 3, 1. 3. Mr. Bell says, the fourth book, of things; and the remainder 
that the charge given to a clerk to manage J of the fourth book, of actions. This work has 
a store or shop, is called institorial power. ! been much admired on account of its order 
1 Bell’s Com. 479, 5th ed.; Ersk. Inst, and scientific arrangement, which presents, 
B. 3, t. 3, § 46; 1 Stair’s Inst, by Brodie, at a single glance, the whole jurisprudence 
B. 1, tit. 11, §§ 12, 18, 19; Story on Ag. of the Romans. It is too little known and 
§ 8. studied. The late Judge Cooper, of Penn- 

INSTITUTE, Scotch law. The person sylvania, published an edition with valuable 
first called in the tailzie ; the rest, or the notes. 

heirs of tailzie, are called substitutes. 5. The Institutes of Theophilus are a 
Ersk. Pr. L. Scot. 3, 8, 8. See Tailzie , paraphrase of those of Justinian, composed 
Heir of; Substitutes. in Greek, by a lawyer of that name, by or- 

2. In the civil law, an institute is one d6r of the emperor Phocas. Vide 1 Kent, 
who is appointed heir by testament, and is Com. 538 ; Profession d’Avocat, tom. ii. n. 
required to give the estate devised to an- 536, page 95 ; Introd. & l’Etude du Droit 
other person, who is called the substitute. Romain, p. 124; Diet, de Jurisp. h. t.; 

TO INSTITUTE. To name or to make Merl. Repert. h. t.; Encyclopedic de 
an heir by testament. Dig. 28,5, 65. To d’Alembert, h. t. 
make an accusation; to commence an action. INSTITUTION, eccl. law. The act by 
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which the ordinary commits the cure of 
souls to a person presented to a benefice. 

Institution, political law. That which 
has been established and settled by law for 
the public good ; as, the American institu¬ 
tions guaranty to the citizens all privileges 
and inununities essential to freedom. 

Institution, practice. The commence¬ 
ment of an action ; as, A B has instituted 
a suit against C D, to recover damages for 
a trespass. 

Institution of heir, civil law. The act 
by which a testator nominates one or more 
persons to succeed him in all his rights, ac¬ 
tive and passive. Poth. Tr. dcs Donations 
Testamentaires, c. 2, a. 1, § 1 ; Civ. Code 
of Lo. art. 1598 ; Dig. lib. 28, tit. 5,1. 1; 
and lib. 28, tit. 6, 1. 2, § 4. 

INSTRUCTION, French law. This 
word signifies the means used and formality 
employed to prepare a case for trial. It 
is generally applied to criminal cases, and 
is then called criminal instruction ; it is then 
defined the acts and proceedings which tend 
to prove positively a crime or delict, in or¬ 
der to inflict on the guilty person the pun¬ 
ishment which he deserves. 

Instructions, com . law , contracts . Or¬ 
ders given by a principal to his agent, in 
relation to the business of his agency. 

2. The agent is bound to obey the in¬ 
structions he has received, and when he 
neglects so to do, he is responsible for the 
consequences, unless he is justified by mat¬ 
ter of necessity. 4 Binn. R. 861; 1 
Liverm. Agency, 868. 

3. Instructions differ materially from 
authority, as regards third persons. When 
a written authority is known to exist, or, 
by the nature of the transaction, it is pre¬ 
supposed, it is the duty of persons dealing 
with an agent to ascertain the nature and 
extent of his authority; but they are not 
required to make inquiry of the agent as to 
any private instructions from his principal, 
for the obvious reason that they may be pre¬ 
sumed to be secret and of a confidential na¬ 
ture, and therefore not to be communicated 
to third persons. 5 Bing. R. 442. 

4. Instructions are given as applicable 
to the usual course of things, and are sub¬ 
ject to two qualifications which are natu¬ 
rally, and perhaps necessarily implied in 
every mercantile agency. 1. As instruc¬ 
tions are applicable only to the ordinary 
course of affairs, the agent will be justified, 
in cases of extreme necessity and unforeseen 
emergency, in deviating from them ; as, for 


example, when goods on hand arc perisha¬ 
ble and perishing, or when they arc acci¬ 
dentally injured and must be sold to prevent 
further loss ; or if they are in imminent 
danger of being lost by the capture of the 
port where they are, they may be trans¬ 
ferred to another port. Story on Ag. § 85, 
118, 193 ; 8 Chit. Com. Law, 218 ; 4 Binn. 
361; 1 Liverm. on Ag. 368. 2. Instruc¬ 

tions must be lawful; if they are given to 
perform an unlawful act, the agent is not 
botind by them. 4 Campb. 183 ; Story on 
Ag. § 195. But the lawfulness of such in¬ 
struction does not relate to the laws of 
foreign countries. Story, Confl. of Laws, \ 
245 ; 1 Liverm. on Ag. 15-19. As to the 
construction of letters of instruction, see 3 
Wash. C. C. R. 151; 4 Wash. C. C. R. 
551 ; 1 Liv. on Ag. 403 ; Story on Ag. § 
74; 2 Wash. C. C. R. 132; 2 Crorupt. & 
J. 244; 1 Knapp, R. 381. 

Instructions, practice. The statements 
of a cause of action, given by a client to 
his attorney, and which, where such is the 
practice, are sent to his pleader to put into 
legal form of a declaration. Warr. Stud. 
284. 

2. Instructions to counsel are their in¬ 
demnity for any aspersions they may make 
on the opposite party ; but attorneys who 
have a just regard to their own reputation 
will be cautious, even under instructions, 
not to make any unnecessary attack upon a 
party or witness. For such unjustifiable 
conduct the counsel will be held responsible. 
Eunom. Dial. 2, § 43, p. 132. For a form 
of instructions, see 3 Chit. Pr. 117, and 
120 n. 

INSTRUMENT, contracts . The writing 
which contains some agreement, and is so 
called because it has been prepared as a 
memorial of what has taken place or been 
agreed upon. The agreement and the in¬ 
strument in which it is contained are very 
different things, the latter being only evi¬ 
dence of the existence of the former. The 
instrument or form of the contract may be 
valid, but the contract itself may be void 
on account of fraud. Vide Ayl. Parerg. 
305 ; Dunl. Ad. Pr. 220. 

INSTRUMENTA. This word is pro¬ 
perly applied to designate that kind of evi¬ 
dence which consists of writings not under 
seal, as court rolls, accounts, and the like. 

3 Tho. Co. Litt. 487. 

INSULA, Latin. An island. In the 
Roman law the word is applied to a house 
1 not connected with other houses, but sepa- 
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rated by a surrounding space of ground. 
Calvini Lex ; Vieat, Vooab, ad voo 

INSUFFiClUNOY. What is not com¬ 
petent : not enough. 

INSITE K, Eng. law . The balance due 
bv an accountant in the exchequer, as ap¬ 
parent bv his account. The auditors in 
settling his account, say there remains so 
much in super to such accountant. 

INSURABLE INTEREST. That right 
of property which may be the subject of an 
iusuraucc. 

2. The policy of commerce, and the 
various complicated rights which different 
persous may have in the same thing, re¬ 
quire that not only those who have an 
absolute property in ships or goods, but 
those also who have a qualified property in 
them, may be at liberty to insure them. 
For example, when a ship is mortgaged, 
aud the mortgage has become absolute, the 
owner of the legal estate has an insurable 
interest, and the mortgagor, on account of 
his equity , has also an insurable interest. 

1 Burr. 489. See 20 Pick. 259; 1 Pet. 
163. 

INSURANCE, contracts . It is defined 
to be a contract of indemnity from loss or 
damage arising upon an uncertain event. 

1 Marsh. Ins. 104. It is more fully de¬ 
fined to be a contract by which one of the 
parties, called the insurer , binds himself to 
the other, called the insured , to pay him a 
sum of money, or otherwise indemnify him, 
in ease of the happening of a fortuitous 
event, provided for in a general or* special 
manner in the contract, in consideration of 
a premium which the latter pays, or binds 
himself to pay him. Pardess. part 3, t. 8, 
n. 588; 1 Bouv. Inst. n. 1174. 

2. The instrument by which the contract 
is made' is denominated a policy; the events 
or causes to be insured against, risks or 
perils; and the thing insured, the subject 
or insurable interest . 

3. Marine insurance relates to property 
and risks at sea; insurance of property on 
shore against fire, is called fire insurance ; 
and the various contracts in such eases, are 
fire policies. Insurance of the lives of in¬ 
dividuals are called insurances on lives . 
Vide Double Insurance; Re-Insurance. 

Insurance against fire. A contract 
by which the insurer, in consequence of a 
certain premium received by him, either in. 
a gross sum or by annual payments, under¬ 
takes to indemnify the insured against all 
loss or damage which he may sustain to a | 


| certain amount, in his house or other build¬ 
ings, stock, goods, or merchandise, men¬ 
tioned in the policy, by fire, during the 
time agreed upon. 2 Marsh. Ins. B. 4, p. 
784; 1 Stuart’s L. C. 11. 174; Park. Ins. 
c. 23, p. 441. 

2. The risks and losses insured against, 
arc u all losses or damage by fire,” during 
the time of the policy, to the houses or 
things insured. 

3. —1. Tliere must be an actual fire or 
ignition to entitle the insured to recover ; 
it is not sufficient that there has been a 
great and injurious increase of heat, while 
nothing has taken fire, which ought not to 
be on fire. 4 Campb. R. 300. 

4. —2. The loss must be within the 
policy, that is, within the time insured, ft 
T. It. 695; I Bos. & P. 470' 6 East, P 
5(1. 

5. —3. The insurers arc liable not only 
for loss by burning, but for all damages 
and injuries, and reasonable charges at¬ 
tending the removal of articles though 
never touched by the fire. 1 BelPs Com. 
626, 7, 5th cd. 

6. Generally there is an exception in 
the policy, as to fire occasioned il by inva¬ 
sion, foreign enemy, or any military, or 
usurped power whatsoever,” and in some 
there is a further exception of riot, tumult, 
or civil commotion. For the construction 
of these provisoes, sec the articles Civil 
Commotion and Usurped Power. 

Insurance, marine, contracts. Marine 
insurance is a contract whereby one party, 
for a stipulated premium, undertakes to in¬ 
demnify the other against certain perils or 
sea risks, to which his ship, freight, or 
cargo, or some of them may be exposed, 
during a certain voyage, or a fixed period 
of time. 3 Kent, Com.. 203 ; Boulay-Paty, 
Dr. Commercial, t. 10. 

2. This contract is usually reduced to 
writing; the instrument is called a policy 
of insurance, (q. v.) 

3. All persons, whether natives, citizens, 
or aliens, may be insured, with the excep¬ 
tion of alien enemies. 

4. The insurance may be of goods on a 
certain ship, or without naming any, as upon 
goods on board any ship or ships. The 
subject insured must be an insurable legal 
interest. 

5. The contract requires the most per¬ 
fect good faith; if the insured make false 
representations to the insurer, in order to 
procure his insurance upon better terms, it 
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will avoid the contract, though the loss 
arose from a cause unconnected with the 
misrepresentation, or the concealment hap¬ 
pened through mistake, neglect, or accident, 
without any fraudulent intention. Vide 
Kent, Com. Lecture, 48 ; Marsh* Ins. c. 4; 
Pardossus, Pi*. Com. part 4, t. 5, n. 75G, 
ct scq.; Boulay-Paty, J)r. Coin. t. 10. 

Insurance on ijves, contracts . The 
insurance of a life is a contract whereby 
the insurer, in consideration of a certain 
premium, either in a gross sum or periodi¬ 
cal payments, undertakes to pay the person 
for whose benefit the insurance is made, a 
stipulated sum, or an annuity equivalent 
thereto, upon the death of the person whose 
life is insured, whenever this shall happen, 
if the insurance be for the whole life, or in 
case this shall happen within a certain period, 
if the insurance be for a limited time. 2 
Marsh. Ins. 766 ; Park on Insurance, 429. 

2. The insured is required to make a 
representation or declaration, previous to 
the policy being issued, of the age and state 
of health of the person whose life is insured ; 
and the party making it is bound to the 
truth of it. Park, Ins. 650; Marsh. Ins. 
771 ; 4 Taunt. It. 763. 

3. In almost every life policy there are 
several exceptions, some of them applicable 
to all cases, others to the case of insurance 
of one’s life. The exceptions are, 1. Death 
abroad, or at sea. 2. Entering into the 
naval or military service without the pre¬ 
vious consent of the insurers. 3. Death by 
suicide. 4. Death by duelling. 5. Death 
by the hand of justice. The last three are 
not understood to be excepted when the 
insurance is on another’s life. 1 Bell’s 
Com. 631, 5th ed. See 1 Beck’s Med. 
Jur. 518. 

INSURED, contracts . The person who 
procures an insurance on his property. 

2. It is the duty of the insured to pay 
the premium, and to represent fully and 
fairly all the circumstances relating to the 
subject-matter of the insurance, which may 
influence the determination of the under¬ 
writers in undertaking the risk, or esti¬ 
mating the premium. A concealment of 
such facts amounts to a fraud, which avoids 
the contract. 1 Marsh. Ins. 464; Park, 
Ins. h. t. 

INSURER, contracts. One who has 
obliged himself to insure the safety of an¬ 
other’s property, in consideration of a pre¬ 
mium paid, or secured to be paid, to him. 
It is his duty to pay any loss which has ■ 


arisen on the property insured. Vide Marsh- 
Ins. Index, h. t.; Park. Ins. Index, h. t.; 
Phill. Ins. h. t. ; Wesk. Ins. h. t.; Pardess. 
Index, art. Assureur. 

INSURGENT. One who is concerned 
in an insurrection. He differs from a rebel 
in this, that rebel is always understood in a 
bad sense, or one who unjustly opposes the 
constituted authorities; insurgent may be 
one who justly opposes the tyranny of con¬ 
stituted authorities. The colonists who 
opposed the tyranny of the English govern¬ 
ment were insurgents, not rebels. 

INSURRECTION. A rebellion of citi¬ 
zens or subjects of a country against its 
government. 

2. The Constitution of the United States, 
art. 1, s. 8, gives power to congress “ to 
provide for calling forth the militia to exe¬ 
cute the laws of the Union, suppress insur¬ 
rections, and repel invasions.” 

3. By the act of Congress of the 28th 
of February, 1795, 1 Story’s L. U. S. 389, 
it is provided :— 

§ 1. That whenever the United States 
shall be invaded, or be in imminent danger 
of invasion, from any foreign nation oi 
Indian tribe, it shall be lawful for the 
president of the United States to call forth 
such number of the militia of the state, or 
states, most convenient to the place of 
danger, or scene of action,.as he may judge 
necessary to repel such invasion, and to 
issue his orders, for that purpose, to such 
officer or officers of the militia as lie shall 
think proper. And in case of an insurrec¬ 
tion in any state, against the government 
thereof, it shall be lawful for the president 
of the United States, on application of the 
legislature of such state, or of the executive, 
(when the legislature cannot be convened,) 
to call forth such number of the militia of 
any other state or states, as may be applied 
for, as he may judge sufficient to suppress 
such insurrection. 

4. —§ 2. That, whenever the laws of the 
United States shall be opposed, or the 
execution thereof obstructed, in any state, 
by combinations too powerful to be sup¬ 
pressed by the ordinary course of judicial 
proceedings, or by the powers vested in the 
marshals by this act, it shall be lawful for 
the president of the United States to call 
forth the militia of such state, or of any 
other state or states, as may be necessary 
to suppress such combinations, and to cause 
the laws to be duly executed j and the use 
of militia so to be called forth may be con* 
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tinned, if necessary, until the expiration of 
thirty days after the commencement of the 
then next session of congress. 

5.—$ 3, That whenever it may be neces¬ 
sary, iu the judgment of the president, to 
use the military force hereby directed to be 
called forth, the president shall forthwith, 
by proclamation, command such insurgents 
to disperse, and retire peaceably to their 
respective abodes, within a limited time. 

I XT AKERS, En<r. law. The name given 
to receivers of goods stolen in Scotland, 
who take them to England. 9 II. V., c. 27. 

INTEGER. Whole, untouched. Res 
integra means a question which is new and 
undecided. 2 Kent, Com. 177. 

INTENDED TO BE RECORDED. 
This phrase is frequently used in convey¬ 
ancing, in deeds which recite other deeds 
which have not been recorded. In Penn¬ 
sylvania, it has been construed to be a 
covenant, on the part of the grantor, to 
procure the deed to be recorded in a rea¬ 
sonable time. 2 Rawle’s Rep. 14. 

INTENDANT. One who has the charge, 
management, or direction of some office, de¬ 
partment, or public business. 

INTENDMENT OF LAW. The true 
meaning, the correct understanding, or in¬ 
tention of the law; a presumption or in¬ 
ference made by the courts. Co.Litt. 78. 

2. It is an intendment of law that every 
man is innocent until proved guilty, vide 
Innocence; that every one will act for his 
own advantage, vide Jlssent; Fin. Law, 10, 
Max. 54. that every officer acts in his office 
with fidelity that the children of a married 
woman, born during the coverture, are the 
children of the husband, vide Bastardy; 
many things are intended after verdict, in 
order to support a judgment, but intend¬ 
ment cannot supply, the want of certainty 
in a charge in an indictment for a crime. 
5 Co. 121 ; vide Com. Dig. Pleader, C 25, 
and S 31; Dane’s Ab. Index, h. t.; 14 Vin. 
Ab: 449 ; 1 Halst. 132; 1 Harris. 133. 

INTENTION. A design, resolve, or 
determination of the mind. 

2. Intention is required in the commis¬ 
sion of crimes and injuries, in making con¬ 
tracts, and wills. 

•3*—1. Every crime must have neces¬ 
sarily two constituent parts, namely, an act 
forbidden by law, and an intention. The 
act is innocent or guilty just as there was 
or was not an intention to commit a crime; 
for example, a man embarks on board of a 
ship, at New York, for the purpose of going 


to New Orleans; if he went with an inten¬ 
tion to perform a lawful act, be is perfectly 
innocent; but if his intention was to levy 
war against the United States, he is guilty 
of an overt act of treason. Cro. Car. 332 ; 
Fost. 202, 203; Hale, P. C. 116. The 
same rule prevails in numerous civil case? ; 
in actions founded on malicious injuries, for 
instance, it is necessary to prove that the 
act was accompanied by a wrongful and 
malicious intention. 2 Stark. Ev. 739. 

4. The intention is to be proved, or it 
is inferred by the law. The existence of 
the intention is usually matter of inference; 
and proof of. external and visible acts and 
conduct serves to indicate, more or less 
forcibly, the particular intention. But, in 
some cases, the inference of intention neces¬ 
sarily arises from the facts. Exteriora acta 
indicant interiora animi sea'eia. 8 Co. 146. 
It is a universal rule, that a man shall be 
taken to intend that which lie does, or which 
is the necessary and immediate consequence 
of his act: 3 M. & S. 15; Hale, P. C. 229 ; 
in cases of homicide, therefore, malice will 
generally be inferred by the law. Vide 
Malice , and Jacob’s Intr. to the Civ. Law, 
Reg. 70; Dig. 24, 18. 

5. But a bare intention to commit a 
crime, without any overt act towards its 
commission, although punishable in foro 
conscientiiE, is not a crime or offence for 
which the party can be indicted; as, for 
example, an intention to pass counterfeit 
bank notes, knowing them to be counterfeit. 
1 Car. Law Rep. 517. 

6. —2. In order to make a contract, 
there must be an intention to make it; a 
person non compos mentis, who has no con¬ 
tracting mind, cannot, therefore, enter into 
any engagement which requires an inten¬ 
tion ; for to make a contract the law re¬ 
quires a fair and serious exercise of the 
reasoning faculty. Vide Gift; Occupancy. 

7. —3. In wills and testaments, the in¬ 
tention of the testator must be gathered 
from the whole instrument ; 3 Yes. 105; 
and. a codicil ought to be taken as a part 
of the will; 4 Ves. 610; and when such 
intention is ascertained, it must prevail, 
unless it be in opposition to some unbend^ 
ing rule of law. 6 Cruise’s Dig. 295 ; Rand, 
on Perp. 121; Cro. Jac. 415. “ It is writ¬ 
ten,” says Swinb. p. 10, “ that the will or 
meaning of the testator is the queen or em¬ 
press of the testament; because the will 
doth rule the testament, enlarge and restrain 
it, and in every respect moderate and direct 
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the same, and is, indeed, the very efficient 
cause thereof. The will, therefore, and 
meaning of the testator ought, before all 
tilings, to be sought for diligently, and, be- 
in £r found, oucht to be observed faithfully.” 

6 Pet. 11. G8r 

Vide, generally, Bl. Com. Index, h. t.; 
2 Stark. Ev. h. t.; Ayl. Pand. 95 ; Dane’s 
Ab. Index, h. t.; Rob. Fr. Conv. 30. As 
to intention in changing a residence, see 
article Inhabitant . 

INTER. Between, among; as, inter 
vivos, between living persons; inter alia, 
among others. 

Inter alia. Among other things ; as, 
u the said premises, which inter alia, Titius 
granted to Caius.” 

Inter alios. Between other parties, 
who are strangers to the proceeding in 
question. 

Inteucommonino, Eng . law . Where the 
commons of two mariors lie together, and 
the inhabitants, or those having a right of 
common of both, have time out of mind 
depastured their cattle, without any distinc¬ 
tion, this is called intercommoning. 

Inter canem et ll t pum. Literally, be¬ 
tween the dog and the wolf. Metaphori¬ 
cally, the twilight; because then the dog 
seeks his rest, and l the wolf his prey. 3 
Inst. 63. 

Inter partes. This, in a technical 
sense, signifies an agreement professing in 
the outset, and before any stipulations are 
introduced, to be made between such and 
6uch persons; as, for example, “ This In¬ 
denture, made the-day of-, 1848, 

between A B of the one part, and C D of 
the other.” It is true that every contract 
is in one sense inter partes , because to be 
valid there must be two parties at least; 
but the technical sense of this expression is 
as above mentioned. Addis, on Contr. 9. 

2. This being a solemn declaration, the 
effect of such introduction is to make all 
the covenants, comprised in a deed to be 
covenants between the parties and none 
others ; so that should a stipulation be 
found in the body of a deed by which “ the 
said A B covenants with E F to pay him 
one hundred dollars,” the words “with E 
F” are inoperative, unless they have been 
used to denote for whose benefit the stipu¬ 
lation may have been made, being in direct 
contradiction with what was previously de¬ 
clared, and C D alone can sue for the non¬ 
payment ; it being a maxim that where two 
opposite intentions are expressed in a con¬ 


tract, the first in order shall prevail. 3 Med. 
116 ; 1 Show. 58 ; 3 Lev. 138 ; Carth. 76 ; 
Roll. R. 196; 7 M. & W. 03. But this 
rule does not apply to simple contracts inter 
partes . 2 D. & R. 277 ; 3 D. & R. 273, 

Addis, on Contr. 244, 256. 

3. When there are more than two sides 
to a contract inter partes , for example, a 
deed ; as when it is made between A B, of 
the first part; C D, of the second ; and E 
F, of the third, there is no objection to on 
covenanting with another in exclusion of 
the third. See 5 Co. 182 ; 8 Taunt. 245 ; 
4 Ad. & Ell. N. S. 207; Addis, on Contr. 
267. 

Inter se, inter sese. Among them¬ 
selves. Story on Part § 405. 

Inter vivos. Between living persons; 
as, a gift inter vivos , which is a gift made 
by one living person to another ; see Gifts 
inter vivos . It is a rule that a fee cannot 
pass by grant br transfer, inter vivos , with¬ 
out appropriate words of inheritance. 2 
Prest. on Est. 64. 

INTERCOURSE. Communication; 
commerce ; connexion by reciprocal deal¬ 
ings between persons or nations, as by 
interchange of commodities, treaties, con¬ 
tracts, or letters. 

INTERCHANGEABLY. Formerly 
when deeds of land were made, where there 
were covenants to he performed on both 
sides, it was usual to make tw r o deeds ex¬ 
actly similar to each other, and to exchange 
them; in the attesting clause, the words, 
u In witness whereof the parties have here¬ 
unto interchangeably set their hands,” &c., 
were constantly inserted, and the practice 
has continued, although the deed is, in 
most cases, signed by the grantor only. 7 
Penn. St. Rep. 329. 

INTERDICT, civil law . Among the 
Romans it was an ordinance of the praetor, 
which forbade or enjoined the parties in a 
suit to do something particularly specified, 
until it should be decided definitely who 
had the right in relation to it. Like an in¬ 
junction, the interdict w r as merely personal 
in its effects, and it bad also another simi¬ 
larity to it, by being temporary or per¬ 
petual. Dig. 43, 1, 1, 3, and 4. Sec Story, 
Eq. Jur. § 865 ; Halif. Civ. Law, cli. 6; 
Vicat, Yocab. h. v.; Hein. Elem. Pand. Ps. 
6, § 285. Vide Injunction . 

Interdict, or interdiction, eccles . law. 
An ecclesiastical censure, by which divine 
services are prohibited either to particular 
persons or particular places. These tyran- 
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nical edicts, issued by eoclesiastical powers, 
have never been in force in tbe United 
States. 

INTERDICTED OF FIRE AND 
WATER, Formerly those persons who 
were banished for some crime, were inter¬ 
dicted of tire and water; that is, by the 
judgment order was given that no man 
should receive them into his house, but 
should deny them fire and water, the two 
neecssarv elements of life. 

INTERDICTION, civil law . A legal 
restraint upon a person incapable of man- 
asin<r his estate, because of mental inca¬ 
pacity, from signing any deed or doing any 
act to his own prejudice, without the con¬ 
sent of his curator or interdictor. 

2. Interdictions are of two kinds, volun¬ 
tary or judicial. The first is usually exe¬ 
cuted in the form of an obligation by which 
the obligor binds himself to do no act which 
may affect his estate without the consent of 
certain friends or other persons therein 
mentioned. The latter, or judicial inter¬ 
diction, is imposed by a sentence of a com¬ 
petent tribunal, which disqualifies the party 
on account of imbecility, madness, or pro¬ 
digality, and deprives the person inter¬ 
dicted of the right to manage his affairs and 
receive the rents'and profits of his estate. 

3. The Civil Code of Louisiana makes 
the following provisions on this subject: 

Art. 382. No person above the age of 
majority, who is subject to an habitual state 
of madness or insanity, shall be allowed to 
take charge of his own person or to admin¬ 
ister his estate, although such person shall, 
at times, appear to have the possession of 
his reason. 

4. —383. Every relation has a right to 
petition for the interdiction of a relation ; 
and so has every husband a right to peti¬ 
tion for the interdiction of his wife, and 
every wife of her husband. 

5. —384. If the insane person has no 
relations and is not married, or if his rela¬ 
tions or consort do not act, the interdiction 
may be solicited by any stranger, or pro¬ 
nounced ex officio by the judge, after having 
heard the counsel of the person whose in¬ 
terdiction is prayed for, whom it shall be 
the duty of the judge to name, if one be 
not already named by the party. 

385. Every interdiction shall be pro¬ 
nounced by the judge of the parish of the 
domicil or residence of the person to be 
interdicted. 

386. The acta of madness, insanity or 


fury, must be proved to the satisfaction of 
the judge, that lie may be enabled to pro¬ 
nounce the interdiction, and this proof may 
be established, as well by written as by 
parol evidence ; and the judge may more¬ 
over interrogate or cause to be interrogated 
by any other person commissioned by him 
for that purpose, the person whose interdic¬ 
tion is petitioned for, or cause such person 
to be examined by physicians, or other skil¬ 
ful persons, in order to obtain their report 
upon oath on the real situation of him who 
is stated to be of unsound mind. 

387. Pending the issue of the petition 
for interdiction, the judge may, if he deems 
it proper, appoint for the preservation of 
the movable, and for the administration of 
the immovable estate of the defendant, an 
administrator pro tempore. 

388. Every judgment, by which an 
interdiction is pronounced, shall be pro¬ 
visionally executed, notwithstanding the 
appeal. 

389. In case tff appeal, the appellate 
court may, if they deem it necessary, pro¬ 
ceed to the bearing of new proofs, and 
question or cause to be questioned, as 
above provided, the person whose interdic¬ 
tion is petitioned for, in order to ascertain 
the state of his mind. 

390. On every petition for interdiction, 
the cost shall be paid out of the estate of 
the defendant, if he shall be interdicted, 
and by the petitioner, if the interdiction 
prayed for shall not be pronounced. 

391. Every sentence of interdiction shall 
be published three times, in at least two of 
the newspapers printed in New Orleans, or 
made known by advertisements at the door 
of the court-house of the parish of the 
domicil of the person interdicted, both in 
the French and English languages; and 
this duty is imposed upon him who shall be 
appointed ourator of the person interdicted, 
and shall be performed within a month 
after the date of the interdiction, under 
the penalty of being answerable for all 
damages to such persons as may, through 
ignorance, have contracted with the person 
interdicted. 

392. No petition for interdiction, if the 
same shall have once been rejected, shall be 
acted upon again, unless new facts, hap¬ 
pening posterior to the sentence, shall be 
alleged. 

393. The interdiction takes place from 
the day of presenting the petition for the 
same. 
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394. All acts done by the person inter¬ 
dicted, from the date of the filing the peti¬ 
tion for interdiction until the day when the 
same is pronounced, are null. 

395. No act anterior to the petition for 
the interdiction, shall be annulled, except 
where it shall be proved that the cause of 
such interdiction notoriously existed at the 
time when the deeds, the validity of which 
is contested, were made, or that the party 
who contracted with the lunatic or insane 
person, could not have been deceived as to 
the situation of his mind. 

Notoriously , in this article, means that 
the insanity was generally known by the per¬ 
sons who saw and conversed with the party. 

396. After the death of a person, the 
validi *7 of acts done by him cannot be con¬ 
tested for cause of insanity, unless his in¬ 
terdiction was pronounced or petitioned for, 
previous to the death of such person, except 
in cases in which mental alienation mani¬ 
fested itself within ten days previous to the 
uecease, or in which tlft proof of the want 
of reason results from the act itself which is 
contested. 

397. Within a month, to reckon from 
the date of the judgment of interdiction, if 
there has been no appeal from the same, or 
if there has been an appeal, then within a 
month from the confirmative sentence, it 
shall be the duty of the judge of the parish 
of the domicil or residence of the person in¬ 
terdicted, to appoint a curator to his person 
and estate. 

398. This appointment is made accord¬ 
ing to the same forms as the appointment to 
the tutorship of minors. 

After the appointment of the curator to 
the person interdicted, the duties of the ad¬ 
ministrator, pro tempore, if he shall not 
have been appointed curator, are at an end ; 
and he shall give an account of his adminis¬ 
tration to the curator. 

399. The married woman, who is inter¬ 
dicted, is of course under the curatorship 
of her husband. Nevertheless* it is the 
duty of the husband, in such case, to cause 
to be appointed by the judge, a curator ad 
liter, who may appear for the wife in every 
case when she may have an interest in op¬ 
position to the interest of her husband, or 
one of a nature to be pursued or defended 
jointly with his. 

400. The wife may be appointed cura- 
trix to her husband, if she has, in other 
respects, the necessary qualifications. 

She is not bound to give security. 


401. No one, except the husband, with 
respect to his wife, or wife with respect to 
her husband, the relations in the ascending 
line with respect to the relations in the de¬ 
scending line, and vice versa, the relations 
in the descending line with respect to the 
relations in the ascending line, can be com¬ 
pelled to act as curator to a person inter¬ 
dicted more than ten years, after which time 
the curator may petition for his discharge. 

402. The person interdicted is, in every 
respect, like the minor who has not arrived 
at the age of puberty, both as it respects his 
person and estate ; and the rules respecting 
the guardianship of the minor, concerning 
the oath, the inventory and the security, 
the mode of administering the sale of the 
estate, the commission on the revenues, the 
excuses, the exclusion or deprivation of the 
guardianship, mode of rendering the ac¬ 
counts, and the other obligations, apply with 
respect to the person interdicted. 

403. When any of the children of the 
person interdicted is to be married, the 
dowry or advance of money to be drawn 
from his estate is to be regulated by the 
judge, with the advice of a family meeting. 

404. According to the symptoms of the 
disease, under which the person interdicted 
labors, and according to the amount of his 
estate, the judge may order that the inter¬ 
dicted person be attended in his own house, 
or that he be placed in a bettering-house, 
or indeed, if he be so deranged as to be 
dangerous, he may order him to be confined 
in safe custody. 

405. The income of the person inter¬ 
dicted shall be employed in mitigating his 
sufferings, and in accelerating his cure, un¬ 
der the penalty against the curator of being 
removed in case of neglect. 

406. He who petitions for the interdic¬ 
tion of any person, and fails in obtaining 
Buch interdiction, may be prosecuted for and 
sentenced to pay damages, if he shall have 
acted from motives of interest or passion. 

407. Interdiction ends with the cause 
which gave rise to it. Nevertheless, the 
person interdicted cannot resume the exer¬ 
cise of his rights, until after the definite 
judgment by which a repeal of the inter¬ 
diction is pronounced. 

408. Interdiction can only be revoked 
by the same solemnities which were observed 
in pronouncing it. 

6.—409. Not only lunatics and idiots are 
liable to be interdicted, but likewise all per¬ 
sons who, owing to certain infirmities, are 
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incapable of taking care of their persons and 
administering their estates, 

7, Such persons shall be placed under 
the care of a curator, who shall be appoint¬ 
ed and shall administer in conformity with 
the rules contained in the present chapter, j 

S.—410. The person interdicted cannot 
be taken out of the state without a judicial 
order, given on the recommendation of a 
family meeting, and on the opinion delivered 
under oath of at least two physicians, that 
they believe the departure necessary to the 
health of the person interdicted. 

9. — 111. There shall be appointed by 
the judge a superintendent to the person 
interdicted: whose duty it shall be to in¬ 
form the judge, at least once in three 
months, of the state of the health of the 
person interdicted, and of the manner in 
which he is treated. 

10. To this end, the superintendent 
shall have free access to the person inter¬ 
dicted, whenever he wishes to see him. 

11. —U2. It is the duty of the judge to 
visit the person interdicted, whenever, from 
the information he receives, he shall deem 
it expedient. 

12. This visit shall be made at times 
when the curator is not present. 

13. —413. Interdiction is not allowed on 
account of profligacy or prodigality. 

Vide Ray’s Med. Jur. chap. 25 ; 1 Hagg. 
Eccl. Rep. 401 ; Committee; Habitual 
Drunkard . 

INTERESSE TERMINI, estates. An 
interest in the term. The demise of a term 
in land does not vest any estate in the 
lessee, but gives him a mere right of entry 
on the land, which right is called his inter- , 
est in the term, or interesse termini . Vide 1 
Co. Litt. 46 ; 2 Bl. Com. 144; 10 Vin. 
Ab. 348 ; Dane’s Ab. Index, h. t.; Watk. 
Prin. Con. 15. 

INTEREST, estates. The right which 
a man has in a chattel real, and more par¬ 
ticularly in a future term. It is a word of 
less efficacy and extent than estates, though, 
in legal understanding, an interest extends 
to estates, rights and titles which a man has 
in or out of lands, so that by a grant of his 
whole interest in land, a reversion as well 
as the fee simple shall pass. Co. Litt. 345. 

Interest, contracts . The right of pro¬ 
perty which a man has in a thing, commonly 
called insurable interest. It is not easy to 
give an accurate definition of insurable in¬ 
terest. 1 Burr. 480; 1 Pet. 11. 163; 
12 Wend 507; 16 Wend. 385; 16 Pick. 


397; 13 Mass. 61, 96; 3 Day, 108 ; 1 
Wash. C. C. Rep. 409. 

2. The policy of commerce and the 
various complicated rights which different 
persons may have in the same tiling, require 
that not only those who have an absolute 
property in ships and goods, but those also 
who have a qualified property therein, may 
be at liberty to insure them. For example, 
when a ship is mortgaged, after the mort¬ 
gage becomes absolute, the owner of the 
legal estate has an insurable interest, and 
the mortgagor, on account of his equity , has 
also an insurable interest. 2 T. R. 188; 
1 Burr. 489 ; 13 Mass. 96 ; 10 Pick. 40 ; 
and see 1 T. R. 745; Marsh. Ins. li. t.; 
6 Mceson & Wclsby, 224. 

3. A man may not only insure his own 
life for the benefit of his heirs or creditors, 
and assign the benefit of this insurance 
to others having thus or otherwise an in¬ 
terest in his life, but he may insure the 
life of another in which he may be interested. 
Marsh. Ins. Index, h. t.: Park, Ins. Index, 
h. t.; 1 Bell’s Com. 629, 5th ed.; 9 East, 
R. 72. Vide Insurance. 

INTEREST, evidence. The benefit which 
a person has in the matter about to be de¬ 
cided and which is in issue between the 
parties. By the term benefit is here un¬ 
derstood some pecuniary or other advantage, 
which if obtained, would increase the witness’ 
estate, or some loss, which would decrease it. 

2. It is a general rule that a party who 
has an interest in the cause cannot be a 
witness. It will be proper to consider this 
matter by taking a brief view of the thing 
or subject in dispute, which is the object of 
the interest; the quantity of interest; the 
quality of interest; when an interested wit¬ 
ness can be examined ; when the interest 
must exist: how an interested witness can 
be rendered competent. 

3. —1. To be disqualified on the ground 
of interest, the witness must gain or lose 
by the event of the cause, or the verdict 
must be lawful evidence for or against him 
in another suit, or the record must be an 
instrument of evidence for or against him. 
3 John. Cas. 83; 1 Phil. Ev. 36 ; Stark. 
Ev. pt. 4, p. 744. But an interest in the 
question does not disqualify the witness. 
1 Caines, 171; 4 John. 302 ; 5 John. 255 ; 
1 Serg. & R. 32, 36; 6 Binn. 266; 1 H. 
& M. 165, 168. 

4. —2. The magnitude of the interest 
is altogether immaterial, even a liability for 
the most trifling costs will be sufficient. 
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5 T. R. 174; 2 Vern. 317; 2 Greenl. 194; 
11 John. 57. 

5. —3. With regard to the quality, the 
interest must be legal, as contradistinguish¬ 
ed from mere prejudice or bias, arising from 
relationship, friendship, or any of the nu¬ 
merous motives by which a witness may be 
supposed to be influenced. Leach, 154 ; 
2 St. Tr. 334, 891; 2 Hawk. ch. 46, s. 25. 
It must be a present , certain , vested interest, 
and not uncertain and contingent. Dougl. 
134; 2 P. Wms. 287; 3 S. & R. 132; 4 
Binn. 83; 2 Yeates, 200; 5 John. 256; 
7 Mass. 25. And it must have been ac¬ 
quired without fraud. 3 Camp. 380 ; 1 M. 

6 S. 9; 1 T. R. 37. 

6. —4. To the general rule that interest 
renders a witness incompetent, there arc 
some exceptions. First. Although the wit¬ 
ness may have an interest, yet if his inte- 
lest is equally strong on the other side, and 
no more, the witness is reduced to a state 
of neutrality by an equipoise of interest, 
and the objection to his testimony ceases. 7 
T. R. 480, 481, n.; 1 Bibb, R. 298 ; 2 Mass. 
R. 108; 2 S. & 11. 119 ; 6 Penn. St. Rep. 
322. 

7. Secondly . In some instances the law 
admits the testimony of one interested, from 
the extreme necessity of the case; upon 
this ground the servant of a tradesman is 
admitted to prove the delivery of goods and 
the payment of money, without any release 
from the master. 4T.R.490; 2 Litt. R.27. 

8. —5. The interest, to render the wit¬ 
ness disqualified, must exist at the time of 
his examination. A deposition made at a 
time when the witness had no interest, may 
be read in evidence, although he has after¬ 
wards acquired an interest. 1 Hoff. R. 21. 

9. —6. The objection to incompctency 
on the ground of interest may be removed 
by an extinguishment of that interest by 
means of a release, executed either by the 
witness, when he would receive an advan- 
tage by his testimony, or by those who have 
a claim upon him when his testimony would 
be evidence of his liability. The objection 
may also be removed by payment. Stark. 
Ev. pt. 4, p. 757. See Bcnth. Rationale 
of Jud. Ev. 628-692, where he combats 
the established doctrines of the law, as to 
the exclusion on the ground of interest; 
and Balance . 

Interest for money, contracts . The 
compensation which is paid by the borrower 
to the lender or by the debtor to the credi¬ 
tor for its use. 


2. It is proposed to consider, 1. Who is 
bound to pay interest. 2. Who is entitled 
to receive it. 3. On what claim it is allowed, 

4. What interest is allowed. 5. How it 
is computed. 6. When it will be barred. 
7. Rate of interest in the different states. 

3—§ 1. Who is bound to pay interest ? 
1. The contractor himself, who has agreed, 
either expressly or by implication, to pay 
interest, is of course bound to do so. 

4. —2. Executors, administrators, as¬ 
signees of bankrupts or of insolvents, and 
trustees, who have kept money an unrea¬ 
sonable length of time, and have made or 
who might have made it productive, are 
chargeable with interest. 2 Ves. 85; 1 
Bro. C. C. 359 : Id. 375; 2 Ch. Co. 235; 
Chan. Rep. 389: 1 Vern. 197; 2 Ycrn. 
548: 3 Bro. C. C. 73; Id. 433; 4 Yes. 
620; 1 Johns. Ch. R. 508; Id. 527, 535, 
6; Id. 620; 1 Desaus. Ch. R. 193, n; Id. 
208; 1 Wash. 2 : 1 Binn. R. 194 : 3 Munf. 
198, pi. 3: Id. 289, pi. 16; 1 Serg. k 
Rawle, 241; 4 Desaus. Ch. Rep. 463 : 5 
Munf. 223, pi. 7, 8 : 1 Yes. jr. 236; Id. 
452; Id. 89 ; 1 Atk. 90; see 1 Supp. to 
Yes. jr. 30;' 11 Ves. 61: 15 Yes. 470; 
1 Ball & Beat. 230: 1 Supp. to Yes. Y- 
127, n. 3; 1 Jac. k Walk. 140: 3 Meriv. 
43 ; 2 Bro. C. C. 156: 5 Ves. 839: 7 Yes. 
152; 1 Jae. & Walk.' 122: 1 Pick. 530: 
13 Mass. R. 232; 3 Call, 538: 4 Hen. k 
Munf. 415; 2 Esp. N. P. C. 702; 2 Atk. 
106; 2 Dali. 182: 4 Serg. & Rawle, 116; 
1 Dali. 349; 3 Binn. 121. As to the dis¬ 
tinction between executors and trustees, see 
Mr. Coxe’s note to Fellows v. Mitchell, 1 P. 
Wms. 241; 1 Eden, 357, and the cases 
there collected. 

5. —3. Tenant for life must pay interest 
on encumbrances on the estate. 4 Yes. 33; 
1 Vern. 404, n. by Raithby. In Pennsyl¬ 
vania the heir at law is not bound to pay 
interest on a mortgage given by his ancestor. 

6. —4. In Massachusetts a bank is liable, 
independently of the statute of 1809, c. 37, 
to pay interest on their bills, if not paid 
when presented for payment. 8 Mass. 445. 

7. —5. Revenue officers must pay inte¬ 
rest to the United States from the time of 
receiving the money. 6 Binney’s Rep. 266. 

8. —§ 1 Who are entitled to receive irv- 

terest . 1. The lender upon an express or 

implied contract. 

9. —2. An executor was not allowed 
interest in a case where money due to his 
testatrix was out at interest, and before 
money came to his hands, he advanced his 
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;wn in payment of debts of the testatrix. 
Fin. Ab. tit. Interest, C. pi. 13. 

10. In Massachusetts a trustee of pro¬ 
perty placed in his hands for security, who 
was obliged to advance money to protect it, 
was allowed interest at the compound rate. 
10 Mass. 228. 

11. —^ 3. On u'haf claims allowed. First. 
On express contracts. Secondly. On im¬ 
plied contracts. And, thirdly. On legacies. 

12. First. On express contracts. 1. 
When the debtor expressly undertakes to 
pay interest, lie or his personal representa¬ 
tives having assets arc bound to pay it. 
lint if a party has accepted the principal, it 
has been determined that lie cannot recover 
interest in a separate action. 1 Esp. N. P. 
C. 110 : 3 Johns. ±20. See 1 Camp. 50; 
1 Pail. 315: Stark. Ev. pt. iv. 787; 1 Ilare 
& Wall. Scl. Pec. 345. 

13. Secondly. On implied contracts. 
1. On money lent, or laid out for auother’s 
use. Bunb. 119: 2 Bl. Bep. 761; S. C. 
3 Wils. 205; 2 Burr. 1077; 5 Bro. Pari. 
Ca 71; 1 Vcs. jr. 63;. 1 Pall. 349; 1 Binn. 
48S; 2 Call, 102; 2 lien. <fc Munf. 381; 
1 Ilayw. 4; 3 Caines’ Rep. 226, 234, 238, 
245 ; sec 3 Johns. Cas. 303 ; 9 Johns. 71 ; 
3 Caines’ Rep. 2GG: 1 Conn. Rep. 32 ; 7 
Mass. 14; 1 Pall. 349; G Binn. R. 163; 
Stark. Ev. pt. iv. 789, n. (y), and (z); 11 
Mass. 504; 1 Hare k Wall. Sel. Pee. 346. 

14. —2. For goods sold and delivered, 
after the customary or stipulated term of 
credit has expired. Doug. 376 ; 2 B. & P. 
337; 4 Pall. 289; 2 Pall. 193; 6 Binn. 
162 ; 1 Dali. 265, 349. 

15. —3. Qn bills and notes. If payable 
at a future day certain, after due; if pay¬ 
able on demand, after a demand made. 
Bunb. 119; 6 Mod. 138; 1 Str. 649; 2 
Ld. Raym. 733 ; 2 Burr. 1081; 5 Yes. jr.' 
133; 15 Serg. &; R. 264. Where the 
terms of a promissory note are, that it shall 
be payable by instalments, and on the failure 
of any instalment, the whole is to become 
due, interest on the whole becomes/payable 
from the first default. 4 Esp. 147. Where, 
by the terms of a bond, or a promissory 
note, interest is to be paid annually, and 
the principal at a distant day, the interest 
may be recovered before the principal is 
due. 1 Binn. 165; 2 Mass. 568 ; 3 Mass. 
221 . 

16. —4. On an account staled, or other 
liquidated sum, whenever the debtor knows 
precisely what he is to pay, and when he is 
to pay it. 2 Black. Rep. 761 , S. O. Wils. 


205; 2 Yes. 365 ; 8 Bro. Pari. C. 561 ; 2 
Burr. 1085 ; 5 Esp. N. P. C. 114 ; 2 Com. 
Contr. 207 ; Treat. Eq. lib. 5, c. 1, s. 4 ; 
2 Fonb. 438 ; 1 Ilayw. 173 ; 2 Cox, 219 ; 
1 Y. k B. 345 ; 1 Supp. to Yes. jr. 194 ; 
Stark. Ev. pt. iv. 789, n. (a). But interest 
is not due for unliquidated damages, or on 
a running account where the items are all 
on one side, unless otherwise agreed upon. 
1 Pall. 265 ; 4 Cowcn, 490 : 6 Cowcn, 193 ; 
5 Verm. 177: 2 Wend. 501 ; 1 Spears, 209 ; 
Rice, 21; 2 Blackf. 313 ; 1 Bibb, 443. 

17. —5. On the arrears of an annuity 
secured by a specialty. 14 Yin. Ab. 458, 
pi. 8; 3 Atk. 579 ; 9 Watts, R. 530. 

18. —G. On a deposit by a purchaser, 
which he is entitled to recover back, paid 
either to a principal, or an auctioneer. 
Sugd. Vend. 327 ; 3 Campb. 258 ; 5 Taunt. 
625. Sed vide 4 Taunt. 334, 341. 

19. —7. On purchase money, which has 
lain dead, where the vendor cannot make a 
title. Sugd. Vend. 327. 

20. —8. On purchase money remaining in 
purchaser’s hands to pay off encumbrances. 
1 Sch. k Lcf. 134. Sec 1 Wash. 125 ; 5 
Munf. 342; 6 Binn. 435. 

21. —9. On judgment debts. 14 Yin. 
Abr. 458, pi. 15 ; 4 Pall. 251 ; 2 Yes, 162; 
5 Binn. R. 61 ; Id. 220 ; 1 Harr, k John. 
754 ; 3 Wend. 496 ; 4 Mete. 317 ; 1 Hare 
k Wall. Sel. Dec. 350. In Massachusetts 
the principal of a judgment is recovered by 
execution ; for the interest the plaintiff must 
bring an action. 14 Mass. 239. 

22. —10. On judgments affirmed in a 
higher court. 2 Burr. 1097 ; 2 Str. 931 ; 
4 Burr. 2128 ; Dougl. 752, n. 3; 2 II. Bl. 
267 ; Id. 284 ; 2 Camp. 428, n.; 3 Taunt. 
503 ; 4 Taunt. 30. 

23. —11. On money obtained by fraud, 
or where it lias been wrongfully detained. 
9 Mass. 504 ; 1 Camp. 129 ; 3 Cowcn, 426. 

24. —12. On money paid by mistake, or 
recovered on a void execution. 1 Pick. 
212 ; 9 Serg. k Rawlc, 409. 

25. —13. Rent in arrear due by covenant 
bears interest, unless under special circum¬ 
stances, which may be recovered in action: 
1 Yeates, 72 ; 6 Binn. 159 ; 4 Yeatcs, 264 : 
but no distress can be made for such inte¬ 
rest. 2 Binn. 246. Interest cannot, how¬ 
ever, be recovered for arrears of rent pay¬ 
able in wheat. 1 Johns. 276. See 2 Call, 
249; Id. 253; 3 Hen. & Munf. 463; 4 
Hen. & Munf. 470; 5 Munf. 21. 

26. —14. Where, from the course of deal¬ 
ing between the parties, a promise to pay 
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interest is implied. 1 Campb. 50; Id. 52; 

3 Bro. C. C. 436; Kirby, 207. 

27. Thirdly, Of interest on legacies. 
1. On specific legacies . Interest on specific 
legacies is to be calculated from the date 
of the death of testator. 2 Yes. sen. 563 ; 
6 Yes. 345 ; 5 Binn. 475 ; 3 Munf. 10. 

28. —2. A general legacy, when the time 
of payment is not named by the testator, is 
not payable till the end of one year after 
testator’s death, at which time the interest 
commences to run. 1 Yes. jr. 366 ; 1 Sch. 
& Lef. 10 ; 5 Binn. 475 : 13 Yes. 333 ; 1 
Yes. 308; 3 Yes. & Bea. 183. But where 
only the interest is given, no payment will 
be due till the end of the second year, when 
the interest will begin to run. 7 Yes. 89. 

29. —3. Where a general legacy is jiven, 
and the time of payment is named by the 
testator, interest is not allowed before the 
arrival of the appointed period of payment, 
and that notwithstanding the legacies arc 
vested. Prce. in Chan. 337. But when that 
period arrives, the legatee will be entitled, 
although the legacy be charged upon a dry 
reversion. 2 Atk. 108. See also Daniel’s 
Hep. in Exch. 84; 3 Atk. 101 ; 3 Ves. 10 ; 

4 Yes. 1 ; 4 Bro. C. C. 149, n. ; S. C. 1 
Cox, 133. "Where a legacy is given pay¬ 
able at a future day with interest, and the 
legatee dies before it becomes payable, the 
arrears of the interest up to the time of his 
death must be paid to his personal repre¬ 
sentatives. McClcl. Exch. Ecp. 141. And 
a bequest of a sum to be paid annually for 
life bears interest from the death of testa¬ 
tor. 5 Binn. 475. 

30. —4. Where the legatee is a child of 
the testator, or one towards whom he has 
placed himself in loco parentis , the legacy 
bears interest from the testator’s death, 
whether it be particular or residuary ; vest¬ 
ed, but payable at a future time, or contin¬ 
gent, if the child have no maintenance. In 
that ease the court will do what, in common 
presumption, the father would have done, 
provide necessaries for the child. 2 P. 
Wins. 31; 3 Ves. 287 ; Id. 13 ; Bac. Abr. 
Legacies, K 3 ; Fonb. Eq. 431, n. j.; 1 Eq. 
Cas. Ab. 301, pi. 3; 3 Atk. 432; 1 Dick. 
Kep. 310; 2 Bro. C. C. 59; 2 Band. Rep. 
409. In case of a child in ventre sa mere , 
at the time of the father’s decease, interest 
is allowed only from its birth . 2 Cox, 425. 
Where maintenance or interest is given by 
the will, and the rate specified, the legatee 
will not, in general, be entitled to claim 
more than the maintenance or rate speci¬ 


fied. 3 Atk. 697, 716; 3 Yes. 286, n.; 
and see further, as to interest in cases of 
legacies to children, 15 Yes. 363 ; 1 Bro. 
C. 0. 267: 4 Madd. It. 275; 1 Swanst. 
553; 1 P. Wms. 783; 1 Yern. 251; 3 
Yesey & Beames, 183. 

31. —5. Interest is not allowed by way 
of maintenance to any other person than 
the legitimate children of the testator; 3 
Ves. 10; 4 Ves. 1 ; unless the testator has 
put himself in loco parentis. 1 Sch. & Lef 
5, 6 . A wife ; 15 Yes. 301; a niece ; 3 Yes. 
10; a grandchild; 15 Yes. 301; 6 Yes. 546; 
12 Yes. 3; 1 Cox, 133; are therefore not 
entitled to interest by way of maintenance. 
Nor is a legitimate child entitled to such 
interest if he have a maintenance : although 
it may be less than the amount of the inte¬ 
rest of the legacy. 1 Scho. & Lef. 5 ; 3 
Ves. 17. Sed vide 4 John. Ch. llep. 103; 
2 Bop. Leg. 202. 

32. — 6 . Where an intention though not 
expressed is fairly inferable from the will, 
interest will be allowed. 1 Swanst. 561, 
note ; Coop. 143. 

33. —7. Interest is not allowed for main¬ 
tenance, although given by immediate be¬ 
quest for maintenance, if the parent of the 
legatee, who is under moral obligation to 
provide for him, be of sufficient ability, so 
that the interest will accumulate for the 
child’s benefit, until the principal becomes 
payable. 3 Atk. 399 ; 3 Bro. C. C. 416 ; 
1 Bro. C. C. 386 ; 3 Bro. C. C. CO. But 
to this rule there are some exceptions. 3 
Yes. 730; 4 Bro. C. C. 223 ; 4 Madd. 275, 
289 ; 4 Yes. 498. 

34. — 8 . Where a fund, particular oi 
residuary, is given upon a contingency, 
the intermediate interest undisposed of, 
that is to say, the intermediate interest 
between the testator’s death, if there be no 
previous legatee for life, or, if there be, 
between the death of the previous taker 
and the happening of the contingency, will 
sink into the residue for the benefit of the 
next of kin or executor of the testator, if 
not bequeathed by him ; but if not disposed 
of, for the benefit of his residuary legatee. 
1 Bro. C. C. 57 ; 4 Bro. C. C. 114 ; Meriv. 
384 ; 2 Atk. 329 ; Forr. 145 ; 2 Bop. Leg. 
224. 

35 . — 9 . Where a legacy is given by im¬ 
mediate bequest whether such legacy be 
particular or residi/iry, and there is a con¬ 
dition to divest it upon the death of the 
legatee under twenty-one, or upon the hap¬ 
pening of some other event, with a limitar 
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<ion over, a ml the legatee dies before twenty- 
one, or before such other event happens, 
which nevertheless does take place, yet as 
the leeaev was payable at the end of a 
year after the testator’s death, the legatee’s 
representatives, aud not the legatee over, 
will be ntitled to the interest which ac¬ 
crued during the legatee’s life, until the 
happen in 2 of the event which was to divest 
the lesraev. 1 P. Wm9. 500; 2 P. AY ms. 
504 : Ainbl. 448 ; 5 Ves. 335 ; Id. 522. 

30.—10. Where a residue is given, so 
as to be vested but not payable at the end 
of the year from the testator’s death, but 
upon the legatee’s attaining twenty-one, or 
upon any other contingency, and with a be¬ 
quest over divesting the legacy, upon the 
legatee’s dying under age, or upon the hap¬ 
pening of the contingency, then the legatee’s 
representatives in the former case, and the 
legatee himself in the latter, shall be en¬ 
titled to the interest that became due, dur¬ 
ing the legatee’s life, or until the happening 
of the contingency. 2 P. Wuis. 419; 1 
Bro. C. C. 81 ; Id. 335; 3 Meriv. 335. 

37. —11. Where a residue of personal 
estate is given, generally, to one for life 
with remainder over, and no mention is made 
by the testator respecting the interest, nor 
any intention to the contrary to be collected 
from the will, the rule appears to be now 
settled that the person taking for life is en¬ 
titled to interest from the death of the tes¬ 
tator, on such part of the residue, bearing 
interest, as is not necessary for the payment 
of debts. And it is immaterial whether the 
residue is only given generally, or directed 
to be laid out, with all convenient speed, in 
funds or securities, or to be laid out in 
lands. See 6 Ves. 520 ; 9 Ves. 549, 553 ; 
2 Rop. Leg. 234; 9 Ves. 89. 

38. — 12 . But where a residue is directed 
to be laid out in land, to be settled on one 
for life, with remainder over, and the testa¬ 
tor directs the interest to accumulate in the 
meantime, until the money is laid out in 
lands, or otherwise invested on security, the 
accumulation shall cease at the end of one 
year from the testator’s death, and from that 
period the tenant for life shall be entitled 
to the interest. 6 Ves. 520; 7 Ves. 95 ; 
6 Ves. 528 , Id. 529; 2 Sim. & Stu. 396. 

39. —13. Where no time of payment is 
mentioned by the testator, annuities are con¬ 
sidered as commencing from the death of 
tho testator; and consequently the first 
payment will be due at the end of the year 
from that event; if, therefore, it be not 


made then, interest, in those cases wherein 
it is allowed at all, must he computed from 
that period. 2 Rop. Leg. 249 ; 5 Binn. 
475. See 6 Mass. 37; 1 Hare & Wall. 
Sel. Dec. 356. 

40. —§ 4. As to the quantum or amourd 
of interest allowed. 1. During what time. 
2. Simple interest. 3. Compound interest. 
4. In what cases given beyond the penalty 
of a bond. 5. When foreign interest is 
allowed. 

41. First. During what time. 1. In 
actions for money had and received, inter¬ 
est is allowed, in Massachusetts, from the 
time of serving the writ. I Mass. 436. On 
debts payable on demand, interest, is paya¬ 
ble only from the demand. Addis. 137. 
See 12 Mass. 4. The words “ with in¬ 
terest for the same,” bear interest from 
date, Addis. 323—4 ; 1 Stark. N. P. C. 
452 ; Id. 507. 

42. —2. The mere circumstance of war 
existing between two nations, is not a suffi¬ 
cient reason for abating interest on debts 
due by the subjects of one belligerent to 
another. 1 Peters’ C. C. R. 524. But a 
prohibition of all intercourse with an enemy, 
during war, furnishes a sound reason for the 
abatement of interest until the return of 
peace. Id. See, on this subject, 2 Dali. 
132 ; 2 Dali. 102 : 4 Dali. 286 ; 1 Wash. 
172 ; 1 Call, 194 ; 3 Wash. C. C. R. 396 ; 
8 -Serg. & Rawle, 103 ; Post. § 7. 

43. Secondly. Simple interest . 1. In¬ 

terest upon interest is not allowed except in 
special cases ; 1 Eq. Cas. Ab. 287 ; Fonbl. 
Eq. b. 1, c. 2, § 4, note a; U. S. Dig. tit. 
Accounts, IV.; and the uniform current of 
decisions is against it, as being a hard, op¬ 
pressive exaction, and tending to usury. 1 
Johns. Ch. 11. 14 ; Cam. & Norw. Rep. 
361. By the civil law, interest could not 
be demanded beyond the principal sum, and 
payments exceeding that amount, were ap¬ 
plied to the extinguishment of the principal. 
Ridley’s View of the Civil, &c. Law, 84; 
Authentics, 9th Coll. 

44. Thirdly. Compound interest . 1. 

Where a partner ha9 overdrawn the part 
nership funds, and refuses, when called 
upon to account, to disclose the profits, re¬ 
course would be had to compound interest 
as a substitute for the profits he might rea¬ 
sonably be supposed to have made. 2 
Johns. Ch. R. 213. 

45. —2. When executors, administrators, 
or trustees, convert the trust money to their 
own use, or employ it in business or trade, 
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they are chargeable with compound interest. 

1 Johns. Ch. R. 620. 

46. —3. In an action to recover the an¬ 
nual interest due on a promissory note, in¬ 
terest will be allowed on each year’s interest 
until paid. 2 Mass. 568; 8 Mass. 455. 
See, as to charging compound interest, the 
following eases : 1 Johns. Ch. Rep. 550 : 
Cam. & Norw. 361; 1 Binn. 165 ; 4 Yeates, 
220; 1 lien. & Munf. 4 ; 1 Vin. Abr. 457, 
tit. Interest, C ; Com. Dig. Chaneery, 3 S 
3 ; 3 Hen. & Munf. 89 ; 1 Hare & Wall. 
Scl. Dec. 371. An infant’s contract to pay 
interest on interest, after it has accrued, 
will be binding upon him, when it is for his 
benefit. 1 Eq. Cas. Ab. 286 ; 1 Atk. 489 ; 
3 Atk. 613. Newl. Contr. 2. 

47. Fourthly. When given beyond the 

penalty of a bond . 1. It is a general rule 

that the penalty of a bond limits the amount 
of the recovery. 2 T. R. 388. But, in 
some cases, the interest is recoverable be¬ 
yond the amount of the penalty. The re¬ 
covery depends on principles of law, and 
not on the arbitrary discretion of a jury. 3 
Caines’ Rep. 49. 

48. —2. The exceptions are, where the 
bond is to account for moneys to be re¬ 
ceived ; 2 T. R. 388 ; where the plaintiff 
is kept out of his money by writs of error ; 

2 Burr. 1094 ; 2 Evans’ Poth. 101-2 ; or 
delayed by injunction; 1 Yern. 349; 16 
Vin. Abr. 303 ; if the recovery of the debt 
be delayed by the obligor ; 6 Ves. 92 j 1 
Vern. 349 ; Show. P. 0. 15 ; if extraordi¬ 
nary emoluments arc derived from holding 
the money; 2 Bro. P. C. 251 ; or the bond 
is taken only as a collateral security ; 2 
Bro. P. C. 333 ; or the action be on a judg¬ 
ment recovered on a bond. 1 East, R. 436. 
See, also, 4 Day’s Cas. 30 ; 3 Caines’ R. 
49 ; 1 Taunt. 218 ; 1 Mass. 308 ; Coin. 
Dig. Chancery, 3 S 2; Vin. Abr. Interest, 
E. 

49. —3. But these exceptions do not ob¬ 
tain in the administration of the debtor’s 
assets, where his other creditors might be 
injured by allowing the bond to be rated 
beyond the penalty. 5 Vcs. 329 ; see Vin. 
Abr. Interest, C, pi. 5. 

50. Fifthly. When foi'eign interest is 

allowed . 1. The rate of interest allowed 

by law where the contract is made, may, in 
general, be recovered ; hence, where a note 
ivas given in China, payable eighteen months 
after date, without any stipulation respect¬ 
ing interest, the court allowed the Chinese 
interest of one per cent, per month from the 


expiration of the eighteen months. 1 Wash 
C. C. R. 253. 

51. —2. If a citizen of another state ad¬ 
vance money there, for the benefit of a 
citizen of the state of Massachusetts, which 
the latter is liable to reimburse, the former 
shall recover interest, at the rate established 
by the laws of the place where he lives. 12 
Mass. 4. See, further, 1 Eq. Cas. Ab. 
289 j 1 P. Wins. 395 ; 2 Bro. C. C. 3 ; 14 
Vin. Abr. 460, tit. Interest, F. 

52. —§ 5. How computed . 1. In casting 
interest on notes, bonds, &c., upon which 
partial payments have been made, every 
payment is to be first applied to keep down 
the interest, but the interest is never al¬ 
lowed to form a part of the principal so as 
to carry interest. 17 Mass. R. 417 ; 1 
Dali. 378. 

53. —2. When a partial payment ex¬ 
ceeds the amount of interest due when it 
is made, it is correct to compute the interest 
to the time of the first payment, add it to 
t^ie principal, subtract the payment, cast 
interest on the remainder to the time of the 
second payment, add it to the remainder, 
and subtract the seeond payment, and in 
like manner from one payment to another, 
until the time of judgment, 1 Pick. 194 ; 
4 Hen, & Munf. 431 ; 8 Serg. & llawle, 
458 ; 2 Wash. C. C. R. 167. See 3 Wash. 
C. C. R. 350 ; Id. 396. 

54. —3. Where a partial payment is 
made before the debt is due, it cannot be 
apportioned, part to the debt and part to 
the interest. As, if there be a bond for 
one hundred dollars, payable in one year, 
and, at the expiration of six months, fifty 
dollars be paid in. This payment shall not 
be apportioned part to the principal and 
part to the interest, but at the end of the 
year, interest shall be charged on the whole 
sum, and the obligor shall receive credit for 
the interest of fifty dollars for six months. 
1 Dali. 124. 

55. —§ 6. When interest will be barred . 
1 . When the money due is tendered to the 
person entitled to it, and he refuses to re¬ 
ceive it, the interest ceases. 3 Campb. 296. 
Vide 8 East, 168; 3 Binn. 295. 

50.—2. Where the plaintiff was absent 
in foreign parts, beyond seas, evidence of 
that fact may be given in evidence to the 
jury on the plea of payment, in order to 
extinguish the interest during such absence 
1 Call, 133. But see 9 Serg. & Rawle, 

263. • _ 

57.—3. Whenever the law prohibits the 
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pavmont of the principal, interest, during 
the prohibition, is not dcinandable. 2 Pall. 
102; 1 Peters' C. C. R. 524. See, also, 2 
Dali. 132; 4 Pall. 286. 

58.—1. If the plaintiff has accepted the i 
principal, he cannot recover the interest in 
a separate action. 1 Esp. N. P. C. 110 ; 

3 Johns. 220. See 14 Wend. 116. 

50.—§ 7. Rate of interest allowed by 
law in the different states. 

Alabama. Eight per centum per annum ; 
is allowed. Notes not exceeding one dollar 
bear interest at the rate of one hundred per 
centum per annum. Some of the bank 
charters prohibit certain banks from charg¬ 
ing more than six per cent, upon bills of 
exchange, and notes negotiable at the bank, 
not having more than six months to run : 

O m ' 

and over six and under nine, not more than 
seven per cent.;. and over nine months, to 
charge not more than eight per cent. Aikin’s 
Pig.236. 

60. Arkansas. Six per centum per 
annum is the legal rate of interest; but the 
parties may agree in writing for the pay¬ 
ment of interest not exceeding ten per 
centum per annum, on money due and to 
become due on any contract, whether under 
seal or not. Rev. St. c. 80, s. 1, 2. Con¬ 
tracts where a greater amount is reserved 
are declared to be void. Id. s. 7. But 
this provision will not affect an innocent 
endorsee for a valuable consideration. Id. 
s. 8. 

61. Connecticut . Six per centum is the 

amount allowed by law. j 

62. Delaware. The legal amount of 
interest allowed in this state is at the rate 
of six per centum per annum. Laws of Del. 
314. 

63. Georgia. Eight per centum per 
annum interest is allowed on all liquidated | 
demands. 1 Laws of Geo. 270; 4 Id. 488; 
Prince’s Dig. 294, 295. 

64. • Illinois. Six per centum per annum j 
is the legal interest allowed when there is ! 
no contract, but by agreement the parties 
may fix a greater rate. 3 Griff. L. Reg. 
423. 

65. Indiana. Six per centum per annum 
is the rate fixed by law, except in Union 
county. On the following funds loaned out 
by the state, namely, Sinking, Surplus, 
Revenue, Saline, and College funds, seven 
per cent.; on the Common School Fund, 
eight per cent. Act of January 31, 1842. 

66. Kentucky. Six per centum per an¬ 
num is allowed by law. There is no pro- 

Vol. I.—Sa 


vision in favor of any kind of loan. See 
Sessions Acts, 1818, p. 707. 

67. Louisiana. The Civil Code pro¬ 
vides, art. 2895, as follows: Interest is 
either legal or conventional. Legal interest’ 
is fixed at the following rates, to wit: at 
five per cent, on all sums which are the ob¬ 
ject of a judicial demand, whence this is 
called judicial interest; and sums discount¬ 
ed by banks, at the rate established by their 
charters. The amount of conventional in¬ 
terest cannot exceed ten per cent. The 
same must be fixed in writing, and the 
testimonial proof of it is not admitted. See, 
also, art. 1930 to 1939. 

68. Maine. Six per centum per annum 
is the legal interest, and any contract for 
more is voidable as to the excess, except in 
case of letting cattle, and other usages of a 
like nature, in practice among fanners, or 
maritime contracts among merchants, as 
bottomry, insurance, or course of exchange, 
as has been heretofore practiced. Rev. St. 
4, c. 69, §§ 1, 4. 

69. Maryland. Six per centum per 
annum, is the amount limited by law, in all 
cases. 

70. Massachusetts . The interest of 
money shall continue to be at the rate of 
six dollars, and no more, upon one hundred 
dollars for a year ; and at the same rate for 
a greater or less sum, and for a longer or 
shorter time. Rev. Stat. c. 35, s. 1. 

71. Michigan. Seven per centum is 
the legal rate of interest; but on stipulation 
in writing, interest is allowed to any amount 
not exceeding ten per cent, on loans of 
money, but only on such loans. Rev. St. 
160, 161. 

72. Mississippi. The legal interest is 
six per centum; but on all bonds, notes, or 
contracts in writing, signed by the debtor 
for the bona fide loan of money, expressing 
therein the rate of interest fairly agreed on 
between the parties for the use of money so 
loaned, eight per cent, interest is allowed. 
Laws of 1842. 

73. Missouri. When no contract 13 
made as to interest, six per centum per an¬ 
num is allowed. But the parties may agree 
to pay any higher rate, not exceeding ton 
per cent. Rev. Code, § 1, p. 333. 

74. Mew Hampshire. No person shall 
take interest for the loan of money, wares, 
or merchandise, or any other personal estate 
whatsoever, above the value of six pounds 
for the use or forbearance of one hundred 
pounds for a year, and after that rate for a 
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greater or lesser sum, or for a longer or 
shorter time. Act of February 12, 1791, 
s. 1. Provided, that nothing in this act 
shall extend to the letting of cattle, or 
other usages of a like nature, in practice 
aiuong fanners, or to maritime contracts 
among merchants, as bottomry, insurance, 
or course of exchange, as hath been hereto¬ 
fore used. Id. s. 2. 

75. New Je?'sey. Six per centum per 
annum is the interest allowed by law for 
the loan of money, without any exception. 
Statute of December 5, 1823, Harr. Comp. 
45. 

76. New York . The rate is fixed at 
seven per centum per annum. Rev. Stat. 
part 2, c. 4, t. 3, s. 1. Moneyed institutions, 
subject to the safety-fund act, are entitled 
to receive the legal interest established, or 
which may thereafter be established by the 
laws of this state, on all loans made by 
them, or notes, or bills, by them severally 
discounted or received in the ordinary 
course of business; but on all notes or 
bills by them discounted or received in the 
ordinary course of business, which shall be 
matured in sixty-three days from the time of 
such discount, the said moneyed corporations 
shall not take or receive more than at the 
rate of six per centum per annum in ad¬ 
vance. 2 Rev. Stat. p. G12. 

77. North Carolina . Six per centum 
per annum is the interest allowed by law. 
The banks are allowed to take the interest 
off at the time of making a discount. 

78. Ohio . The legal rate of interest 
on all .contracts, judgments or decrees in 
chancery, is six per centum per annum, and 
no more. 29 Ohio Stat. 451; Swan’s Coll. 
Laws, 465. A contract to pay a higher 
rate is good for principal and interest, and 
void for the excess. Banks are bound to 
pay twelve per cent, interest on all their 
notes during a suspension of specie pay¬ 
ment. 37 Acts 30, Act of February 25, 
1839, Swan’s Coll. 129. 

79# Pennsylvania. Interest is allowed 
at the rate of six per centum per annum 
for the loan or use of money or other com¬ 
modities. Act of March 2, 1723. And 
lawful interest is allowed on judgments. 
Act of 1700, 1 Smith’s L. of Penn, 12. 
See 6 Watts, 53 ; 12 S. & R. 47 ; 13 S. & 
R. 221; 4 Whart. 221; 6 Binn. 435 ; 1 
Dali. 378 ; 1 Dali. 407 ; 2 Dali. 92 s 1 S. 
& R. 176; 1 Binn. 488; 2 Pet. 538; 8 
Wheat. 355. 

80. Rhode Island . Six per centum is 
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allowed for interest on loans of money. 3 
Griff. Law Reg. 116. 

81. South Carolina . Seven per centum 
per annum, or at that rate, is allowed for 
interest. 4 Cooper’s Stat. of S. C. 364. 
When more is reserved, the amount lent 
and interest may be recovered. C Id. 409. 

82. Tennessee . The interest allowed 
by law is six per centum per annum. When 
more is charged it is not recoverable, but 
the principal and legal interest may be re¬ 
covered. Act of 1835, c. 50, Car. &Nich. 
Comp. 406, 407. 

83. Vermont . Six per centum per an¬ 
num is the legal interest. If more be 
charged and paid, it may be recovered back 
in an action of assumpsit. But these pro¬ 
visions do not extend u to 1*he letting of 
cattle and other usages of a like nature 
among farmers, or maritime contracts, bot¬ 
tomry or course of exchange, as has been 
customary.” Rev. St. c. 72, ss. 3, 4, 5. 

84. Virginia . Interest is allowed at 
the rate of six per centum per annum. Act 
of Nov. 22 1796, 1 Rev. Code ch. 209. 
Vide 1 Hare & Wall. Sel. Dec. 344, 373. 

Interest, maritime. By maritime in¬ 
terest is understood the profit of money lent 
on bottomry or respondentia, which is al¬ 
lowed to be greater than simple interest 
because the capital of the lender is put in 
jeopardy. There is no limit by law as to 
the amount which may be charged for mari¬ 
time interest. It is fixed generally by the 
agreement of the parties. 

2. The French writers employ a variety 
of terms in order to distinguish it according 
to the nature of the case. They call it in - 
terest , when it is stipulated to be paid by 
the month, or at other stated periods. It 
is a premium , when a gross sum is to be paid 
at the end of the voyage, and here the risk 
is the principal object they have in view. 
When the sum is a per centage on the mo¬ 
ney lent, they call it exchange , considering 
it in the light of money lent at one place to 
be returned in another, with a difference in 
amount between the sum borrowed and that 
which is paid, arising from the difference of 
time and place. When they intend to com¬ 
bine these various shades into one general 
denomination, they make use of the term 
maritime profit , to convey their meaning. 

Hall on Mar. Loans, 56, n. 

INTERIM. In the mean time; in the 
meanwhile. For example, one appointed 
between the time that a person is made 
bankrupt, to act in the place of the as- 
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Ftstioc, until the assignee shall be appointed, 
is an assignee ad interim. 2 Bell’s Com. 

855. 

INTERLINE ATION, contracts ^evidence. 
Writing between two lines. 

2. Interlineations are made either before 
or after the execution of an instrument. 
Those made before should be noted pre¬ 
viously to its execution ; those made after 
are made either by the party in whose favor 
they are, or by strangers. 

3. When made by the party himself, 
whether the interlineation be material or 
immaterial, they render the deed void ; 1 
Gall. Rep. 71 ; unless made with the con¬ 
sent of the opposite party. Vide 11 Co. 
27 a: 9 Mass. Rep. 307 ; 15 Johns. R. 
293 ; 1 Dali. R. I>7 ; 1 Ilalst. R. 215 ; but 
see 1 Pet. C/ 0. R. 304 ; 5 Har. & John. 
41 : 2 L. R. 290: 2 Ch. R. 410; 4 Ring. 
R. 123: Fitzg. 207, 223; Cov. on Conv. 
Ev. 22: 2 Barr. 191. 

4. When the interlineation is made by 
a stranger, if it be immaterial, it will not 
vitiate the instrument, but if it be material, 
it will in general avoid ft. Tide Cruise, 
Dig. tit. 32, c. 26, s. 8; Com. Dig. Fait, 
FI. 

5. The ancient rule, which is still said 
to be in force, is, that an alteration shall be 
presumed to have been made before the 
execution of the instrument. Vin. Ab. Evi¬ 
dence, Q, a 2; Id. Faits, U *, 1 Swift’s Syst. 
310 ; 6 Wheat. R. 481; 1 Halst. 215. But 
other cases hold the presumption to be that 
a material interlineation was made after the 
execution of an instrument, unless the con¬ 
trary be proved. 1 Dali. 67. This doc¬ 
trine corresponds nearly with the rules of 
the canon law on this subject. The canon¬ 
ists have examined it with care. Vide 18 
Pick. R. 172; Toull. Dr. Civ. Fr. liv. 3, t. 
3, c. 4, n. 115, and article Erasure , 

INTERLOCUTORY. This word is ap¬ 
plied to signify something which is done 
between the commencement and the end of 
a suit or action which decides some point 
or matter, which however is not a final de¬ 
cision of the matter in issue; as, interlocu¬ 
tory judgments, or decrees or orders. Vide 
Judgment , interlocutory . 

INTERLOPERS. Persons who inter¬ 
rupt the trade of a company of merchants, 
by pursuing the same business with them in 
the same place, without lawful authority. 

INTERNATIONAL. That which per¬ 
tains to intercourse between nations. Inter¬ 
national law is that which regulates the 


intercourse between, or the relative rights 
of nations. 

INTERNUNCIO: A minister of a se¬ 
cond order, charged with the affairs of the 
court of Rome, whore that court has no 
nuncio under that title. 

INTERRELATION, civil law* The act 
by which, in consequence of an agreement, 
the party bound declares that he will not be 
bound beyond a certain time. Wolff, Inst. 
Nat. § 752. 

2. In the ease of a lease from year to 
year, or to continue as long as both parries 
please, a notice given by ouc of them to tho 
other of a determination to put an end to 
the contract, would bear the name of inter¬ 
polation. 

INTERPLEADER, practice . Inter¬ 

pleaders may be had at law and in equity. 

2. An interpleader at law is a proceed¬ 
ing in the action of detinue, by which the 
defendant states the fact that the thing sued 
for is in his hands, and that it is claimed by 
a third person, and that whether such per¬ 
son or the plaintiff is entitled to it, is un¬ 
known to the defendant, and thereupon tho 
defendant prays, that a process of garnish¬ 
ment may be issued to compel such third 
person, so claiming, to become defendant in 
his stead. 3 Reeves, Hist, of the Eng. 
Law, ch. 23 ; Mitford, Eq. PI. by Jeremy, 
141; Story, Eq. Jur. §§ 800, 801, 802. 
Interpleader is allowed to avoid incon¬ 
venience ; for two parties claiming ad¬ 
versely to each other, cannot be entitled to 
the same thing. Bro. Abr. Interpleader, 4. 
Hence the rule which requires the defend¬ 
ant to allege that different parties demand 
the same thing. Id. pi. 22. 

3. If two persons sue the same person 
in detinue for the thing, and both actions 
are depending in the same court at the same 
time, the defendant may plead that fact, 
produce the thing (e. g. a deed or charter) 
in court, and aver his readiness to deliver 
it to either as the court shall adjudge ; and 
thereupon pray that they may interplead. 
In such a case it has been settled that the 
plaintiff whose writ bears the earliest teste 
has the right to begin the interpleading, and 
the other will be compelled to answer. Bro. 
Abr. Interpl. 2. 

4. In equity, interpleaders are common 
Vide Bill of Interpleader , and 8 Vin. Ab. 
419; Doet. Pl. 247 ; 3 Bl. Com. 448 ; Com. 
Dig. Chancery, 3 T; 2 Story, Eq. Jur. 
§ 800. 

INTERPRETATION, The explication 
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of a law, agreement, will, or other in¬ 
strument, which appears obscure or am¬ 
biguous. 

2. The object of interpretation is to 
find out or collect tbe intention of the 
maker of the instrument, either from his 
own words, or from other conjectures, or 
both. It may then be divided into three 
sorts, according to the different means it 
makes use of for obtaining its end. 

3. These three sorts of interpretations 
are either literal, rational, or mixed. When 
we collect the intention of the writer from 
his words only, as they lie before us, this is 
a literal interpretation. When his words 
do not express his intention perfectly, but 
either exceed it, or fall short of it, so that 
we are to collect it from probable or rational 
conjectures only, this is rational interpreta¬ 
tion ; and when his words, though they do 
express hU intention, when rightly under¬ 
stood, are in themselves of doubtful mean¬ 
ing, and we are forced to have recourse to 
like conjectures to find out in what sense 
he used them; this sort of interpretation 
is mixed; it is partly literal, and partly 
rational. 

4. According to the civilians there are 
three sorts of interpretations, the authentic, 
the usual, and the doctrinal. 

5. —1. The authentic interpretation is 
that which refers to the legislator himself, 
in order to fix the sense of the law. 

6. —2. When the judge interprets the 
law so as to accord with prior decisions, the 
interpretation is called usual. 

7. —3. It is doctrinal when it is made 
agreeably to rules of science. The com¬ 
mentaries of learned lawyers in this case 
furnish the greatest assistance. This last 
kind of interpretation is itself divided into 
three distinct classes. Doctrinal interpre¬ 
tation is extensive, restrictive, or declara¬ 
tory. 1st. It is extensive whenever the 
reason of the law has a more enlarged sense 
than its terms, and it is consequently ap¬ 
plied to a catic which had not been ex¬ 
plained. 2d. On the contrary, it is re¬ 
strictive when the expressions of the law 
have a greater latitude than its reasons, so 
that by a restricted interpretation, an ex¬ 
ception is made in a case which the law 
docs not seem to have embraced. 3d. When 
the reason of the law and the terms in 
which it is conceived agree, and it is only 
necessary to explain them to have the sense 
complete, the interpretation is declaratory . 

8. The term interpretation is used by 
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foreign jurists in nearly the same sonsc thal 
we use the word construction, (q. v.) 

9. Pothier, in his excellent treatise on 
Obligations, lays down the following rules 
for the interpretation of contracts : 

10 . —1. We ought to examine what was 
the common intention of the contracting 
parties rather than the grammatical sense 
of the terms. 

11. —2. When a clause is capable of two 
significations, it should be understood in 
that which will have some operation rather 
than that in which it will have none. 

12 . =—3. Where the terms of a contract 
are capable of two significations, we ought 
to understand them in the sense which is most 
agreeable to the nature of the contract. 

13. —4. Any thing, which may appear 
ambiguous in the terms of a contract, may 
be explained by the common use of those 
terms in the country where it is made. 

14. —5. Usage is of so much authority 
in the interpretation of agreements, that a 
contract is understood to contain the cus¬ 
tomary clauses although they are not ex¬ 
pressed ; in contractibus tacite veuiunt ea 
quae sunt moris et consuetudinis. 

15. —6. We ought to interpret one 
clause by tbe others contained in the same 
act, whether they precede or follow it. 

16. —7. In case of doubt, a clause ought 
to be interpreted against the person who 
stipulates anything, and in discharge of the 
person who contracts the obligation. 

17. —8. However general tbe terms may 
be in which an agreement is conceived, it 
only comprises those things respecting which 
it appears that the contracting parties pro¬ 
posed to contract, and not others which they 
never thought of. 

18. —9. When the object of the agree¬ 
ment is to include universally everything 
of a given nature, (une universality dc 
choses) the general description will com¬ 
prise all particular articles, although they 
may not have been in the knowledge of the 
parties. We may state, as an example of 
this rule, an engagement which I make witli 
you to abandon my share in a succession 
for a certain sum. This agreement includes 
everything which makes part of the suc¬ 
cession, wdiether known or not; our inten¬ 
tion was to contract for the whole. There¬ 
fore it is decided that I cannot object to the 
agreement, under pretence that consider¬ 
able property has been found to belong to 
the succession of which we had not any 
knowledge. 
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1 0.—10. When a ease is expressed in 
n contract on account of auy doubt which 
there may bo whether the engagement re¬ 
sulting from the contract would extend to 
such case, the parties are uot thereby un¬ 
derstood to restrain the extent which the 
encasement has of right, in respect to all 
cases not expressed. 

20 ,—11. In contracts as well as in 
testaments, a clause conceived in the plural 
may be frequently distributed into several 
particular classes. 

*21,—12. That which is at the end of a 
phrase commonly, refers to the whole phrase, 
and not only to tjiat which immediately pre¬ 
cedes it, provided it agrees in gender and 
number with the whole phrase. 

22. For instance, if in the contract for 
sale of a farm, it is said to be sold witli all 
the corn, small grain, fruits and wine that 
have been got this year , the terms, that 
have been got this year , refer to the whole 
phrase, and not to the wine only, and con¬ 
sequently the old corn is not less excepted 
than the old wine ; it would be otherwise 
if it had been said, all the wine that has 
been got this year, for the expression is in 
the singular, and only refers to the wine and 
not to the rest of the phrase, with which it 
does not agree in number. Vide 1 Bouv. 
Inst. n. 86, ct scq. 

INTERPRETER. One employed to 
make a translation, (q. v.) 

2. An interpreter should be sworn be¬ 
fore he translates the testimony of a wit¬ 
ness. 4 Mass. 81 j 5 Mass. 219; 2 Caines’ 
Rep. 155. 

, 3. A person employed between an at¬ 
torney and client to act as interpreter, is 
considered merely as the organ between 
them, and is not bound to testify as to what 
he has acquired in those confidential com¬ 
munications. 1 Pet. C. C. R. 356 ; 4 Munf. 
R. 273; 3 Wend. R. 337. Vide Confi¬ 
dential Communications . 

INTERREGNUM, poliL law . In an 
established government, the period which 
elapses between the death of a sovereign 
and the election of another is called inter¬ 
regnum. It is also understood for the 
vacancy created in the executive power, and 
for any vacancy which occurs when there is 
no government. 

INTERROGATOIRE, French law . An 
act, or instrument, which contains the in¬ 
terrogatories made by the judge to the 
person accused, on the facts which are the 
-bject of the accusation, and the answers 


of the accused. Potb. Proc. Grim. s. 4, 
art. 2, § 1. Vide Information . 

INTERROGATORIES. Material and 
pertinent questions, in writing, to necessary 
points, not confessed, exhibited for the ex¬ 
amination of witnesses or persons who are 
to give testimony in the cause. 

2. They arc either original and direct 
on the part of him who produces the witr- 
nesses, or cross and counter, on behalf of 
the adverse party, to examine witnesses 
produced on the other side. Either party, 
plaintiff or defendant, may exhibit original 
or cross interrogatories. 

3. The form which interrogatories as¬ 
sume, is as various as the minds of the per¬ 
sons who propound them. They should be 
as distinct as possible, and capable of a 
definite answer; and they should leave no 
loop-holes fpr evasion to an unwilling wit¬ 
ness. Care must be observed to put no 
leading questions in original interrogatories, 
for these always lead to inconvenience ; and 
for scandal or impertinence, interrogatories 
will, under certain circumstances, be sup¬ 
pressed. Vide Will, on Interrogatories, 
passim; Gresl. Eq. Ev. pt. 1, c. 3, s. 1 ; 
Vin. Ab. h. t.; Hind’s Pr. 317 ; 4 Bouv. 
Inst. n. 4419, et scq. 

INTERRUPTION. The effect of some 
act or circumstance which stops the course 
of a prescription or act of limitations. 

2. Interruption of the use of a thing is 
natural or civil. Natural interruption is 
an interruption in fact, which takes place 
whenever by some act we cease truly to 
possess what we formerly possessed. Vide 
4 Mason’s Rep. 404; 2 Y. & Jarv. 285. 
A right is not interrupted by mere tres¬ 
passers, if the trespassers were unknown ; 
but if they were known, and the trespasses 
frequent, and no legal proceeding instituted 
in consequence of them, they then become 
legitima inten'ruptiones , of which Bractou 
speaks, and are converted into adverse as¬ 
sertions of right, and if not promptly and 
effectually litigated, they defeat the claim 
of rightful prescription ; and mere threats 
of action for the trespasses, without followir g 
them up, will have no effect to preserve the 
right. Knapp, R. 70, 71; 3 Bar. & Ad. 
863; 2 Saund. 175, n. e; 1 Camp. 260 ; 
4 Cauip. 16; 5 Taunt. 125: 11 East, 
376. 

3. Civil interruption is that which takes 
place by some judicial act, as the commence¬ 
ment of a suit to recover the thing in dis- 

' putc, which gives notice to the possessor 
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that the thing which he possesses does not 
belong to him. When the title has once 
been gained by prescription, it will not be 
lost by interruption of it for ten or twenty 
years. 1 Inst. 113 b. A simple acknow¬ 
ledgment of a debt by the debtor, is a suffi¬ 
cient interruption to prevent the statute 
from running. Indeed, whenever an agree¬ 
ment, express or implied, takes place be¬ 
tween the creditor and the debtor, between 
the possessor and the owner, which admits 
the indebtedness or the right to the thing 
in dispute, it is considered a civil conven¬ 
tional interruption w r hich prevents the sta¬ 
tute or the right of prescription from run¬ 
ning. Vide 3 Burge on the Confl. of Laws, 
63. 

INTERVAL. A space of time between 
two periods. 

2. When a person is unable to perform 
an act at any two given periods, but in the 
interval he has performed such act, as when 
a man is found to be insane in the months 
of January and March, and he enters into 
a contract or makes a will in the interval, 
in February, he will be presumed to have 
been insane at that time ; and the onus will 
lie to show his sanity, on the person who 
affirms such act. See Lucid intej'val. 

INTERVENTION, civil law. The act 
by which a third party becomes a party in 
a suit pending between other persons. 

2. The intervention is made either to 
be joined to the plaintiff, and to claim the 
same thing he docs, or some other thing 
connected with it; or, to join the defendant, 
and with him to oppose the claim of the 
plaintiff, which it is his interest to defeat. 
Potli. Proced. Civ. lore part. eh. 2, s. 6, 
§3. In the English ecclesiastical courts, 
the same term is used in the same sense. 

3. When a third person, not originally 
a party to the suit or proceeding, but claim¬ 
ing an interest in the subject-matter in dis¬ 
pute, may, in order the better to protect 
such interest, interpose his claim, which 
proceeding is termed intervention. 2 Chit. 
Pr. 492 ; 3 Chit. Com. Law, 633 ; 2 Ilagg. 
Cons. R. 137 ; 3 Phillim. R. 586; 1 Ad- 
dams, R. 5 ; Ought, tit. 14; 4 Hagg. Eccl. 
R. 67 ; Dunl. Ad. Pr. 74. The intervener 
may come in at any stage of the cause, and 
even after judgment, if an appeal can be 
allowed on such judgment. 2 Ilagg. Cons. 
R. 137: 1 Eng. Eccl. R. 480; 2 Eog. 
Eccl. It. 13. 

INTESTACY. The state or condition 
of dying without a will. 


INTESTABLE. One who cannot law 
fully make a testament. 

2. An infant, an insane person, or one 
civilly dead, cannot make a will, for want 
of capacity or understanding; a married 
woman cannot make such a will without 
some special authority, because she is under 
the power of her husband. They are all 
intestable. 

INTESTATE. One who, having lawful 
power to make a will, has made none, or one 
which is defective in form. In that case, 
he is said to die intestate, and his estate 
descends to his heir at law. See Testate . 

2. This term comes from the Latin in* 
testatus. Formerly, it was used in France 
indiscriminately with de-confess; that is, 
without confession. It was regarded as a 
crime, on account of the omission of the de¬ 
ceased person to give something to the 
church, and w ? as punished by privation of 
burial in consecrated ground. This omis¬ 
sion, according to Foumel, Hist, des 
Avocats, vol. 1, p. 116, could be repaired 
by making an ampliativc testament in the 
name of the deceased. See Vely, tom. 6, 
page 145; Henrion Dc Pansey, Authorite 
! Judiciare, 129 and note. Also, 3 Mod. 
Rep. 59, 60, for the Law of Intestacy in 
England. 

INTIMATION, civil law . The name 
of any judicial act by which a notice of a 
legal proceeding is given to some one; hut 
! it is more usually understood to mean the 
! notice or summons which an appellant causes 
to be given to the opposite party, that the 
sentence wdll be reviewed by the superior 
judge. 

2. In the Scotch law, it is an instrument 
of writing, made under the hand of a notary, 
and notified to a party, to inform him of a 
! right which a third person had acquired ; 
for example, when a creditor assigns a claim 
against his debtor, the assignee or ccdcnt 
must give an intimation of this to the debtor, 
who, till then, is justified in making pay¬ 
ment to the original creditor. Karnes’ Eq. 
B. 1, p. 1, s. 1. 

INTRODUCTION. That part of a 
writing in which arc detailed those facts 
which elucidate the subject. In chancery 
pleading, the introduction is that part of a 
bill which contains the names and Jescrip- 
tion of the persons exhibiting the bill. In 
this part of the bill arc also given the places 
of abode, title, or office, or business, and the 
character in which they sue, if it is i u autrt 
droit , and such other description as is re- 
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quircd to show the jurisdiction of the court. 
4 Bouv. Inst. n. 4156. 

INTROMISSION, Scotch law. The 
assuming possession of property belonging 
to another, either on legal grounds, or with¬ 
out any authority; in the latter case, it is 
called vicious intromission. Bell’s S. L. 
Diet. li. t, 

INTRONISATION, French eccl. law. 
The installation of a bishop in his episcopal 
see. Clef dcs Lois Rom. h. t.; Andre. 

INTRUDER. One who, on the death 
of the ancestor, enters on the land, unlaw¬ 
fully, before the heir can enter. 

INTRUSION, estales, torts. When an 
ancestor dies seised of an estate of inherit¬ 
ance expectant upon an estate for life, and 
then the tenant dies, and between his death 
and the entry of the heir, a stranger unlaw¬ 
fully enters upon the estate, this is called 
an intrusion. It differs from an abatement, 
for the latter is an entry into lands void by 
the death of a tenant in fee, and an intru¬ 
sion, as already stated, is an entry into land 
void by the death of a tenant for years. F. 
N. B. 203; 3 Bl. Com. 169; Archb. Civ. 
PI. 12 ; Dane’s Ab. Index, h. t. 

Intrusion, remedies. The name of a 
writ, brought by the owner of a fee simple, 
&c., against an intruder. New Nat. Br. 453 . 

INUNDATION. The overflow of waters 
by coming out of their bed. 

2 . Inundations may arise from three 
causes ; from public necessity, as in defence 
of a place it may be necessary to dam the 
current of a stream, which will cause an in¬ 
undation to the upper lands; they may be 
occasioned by an invincible force, as by the 
accidental fall of a rock in the stream; or 
they may result from the erections of works 
on the stream. In the first case, the injury 
caused by the inundation is to be compen¬ 
sated as other injuries done in war; in the 
second, as there was no fault of any one, 
the loss is to be borne by the unfortunate 
owner of the estate; in the last, when the 
riparian proprietor is injured by such works 
as alter the level of the water where it en¬ 
ters or where it leaves the property on 
which they are erected, the person injured 
may recover damages for the injury thus 
caused to his property by the inundation. 
9 Co. 59; 4 Day’s R. 244; 17 Serg. & 
Bawle, 383 ; 3 Mason’s R. 172 ; 7 Pick. 
B. 198 ; 7 Cowen, R. 266 ; 1 B. & Aid. 
258; 1 Rawle’s R. 218; 5 N. H. Rep. 
232 ; 9 Mass. R. 316 ; 4 Mason’s R. 400 : 
1 Siin. & Stu. 203; 1 Coxe’s R. 460. Vide 


Schult. Aq. R. 122; A tig. W. C. 101; 5 
Ohio, R. 322, 421 ; and art. Dam. 

TO INURE. To take effect; as, tho 
pardon inures. 

INVALID. In a physical sense, it is 
that which is wanting force ; in a figurative 
sense, it signifies that which has no effect. 

INVASION. The entry of a country by 
a public enemy, making war. 

2. The Constitution of the United 
States, art. 1, s. 8, gives power to congress 
“to provide for calling the militia to exe¬ 
cute the laws of the Union, suppress insur¬ 
rections, and repel invasions.” Vide In¬ 
surrection. 

INVENTION. A contrivance; a dis¬ 
covery. It is in this sense this word is 
used in the patent laws of the United States- 
17 P,et. 228; S. C. 1 IIow. U. S. 202. It 
signifies not something which has been found 
ready made, but something which, in conse¬ 
quence of art or accident, has been formed ; 
for the invention must relate to some new or 
useful art, machine, manufacture, or compo¬ 
sition of matter, or some new and useful im¬ 
provement on any art, machine, manufacture 
or composition of matter, not before known 
or used by others. Act of July 4, 1836, 
4 Sharsw. continuation of Story’s L. U. S. 
2506 ; 1 Mason, R. 302 ; 4 Wash. C. C. 
R. 9. Vide Patent. By invention, the 
civilians understand the finding of some 
things which had not been lost; they must 
either have been abandoned, or they must 
never have belonged to any one, as a pearl 
found on the sea shore. Ley. Klein. § 350. 

INVENTIONES. This word is used in 
some ancient English charters to signify 
treasure-trove. 

INVENTOR. One who invents or finds 
out something. 

2 . The patent laws of the United States 
authorize a patent to be issued to the ori¬ 
ginal inventor; if the invention is suggested 
by another, he is not the inventor within 
the meaning of those laws ; but in that case 
the suggestion must be of the specific pro¬ 
cess or machine ; for a general theoretical 
suggestion, as that steam might be applied 
to the navigation of the air or water, with¬ 
out pointing out by what specific process or 
machine that could be accomplished, would 
not be such a suggestion as to deprive tho 
person to whom it had been made from 
being considered as the inventor. Dav. 
Pat. Cas. 429; 1 C. & P. 558; 1 Russ. & 
M. 187 ; 4 Taunt. 770. But see 1 M. G. 
& S. 551; 3 Man. Gr. & Sc. 97. 


664 


INV 


INV 


3. The applicant for a patent must be 
both t\iO first and original inventor. 4 Law 
Report. 342. 

INVENTORY. A list, schedule, or 
enumeration in writing, containing, article 
by article, the goods and chattels, rights 
and credits, and, in some cases, the lands 
and tenements, of a person or persons. In 
its most common acceptation, an inventory 
is a conservatory act, which is made to as¬ 
certain the situation of an intestate’s estate, 
the estate of an insolvent, and the like, for 
the purpose of securing it to those entitled 
to it. 

2. When the inventory is made of goods 
and estates assigned or conveyed in trust, 
it must include all the property conveyed. 

3. In ease of intestate estates, it is 
required to contain only the personal pro¬ 
perty, or that to which the administrator is 
entitled. The claims due to the estate 
ought to be separated ; those which are 
desperate or bad ought to be so returned. 
The articles ought to be set down sepa¬ 
rately, as already mentioned, and separately 
valued. 

4. The inventory is to be made in the 
presence of at least two of the creditors of 
the deceased, or legatees or next of kin, 
and, in their default and absence, of two 
honest persons. The appraisers must sign 
it, and make oath or affirmation that the 
appraisement is just to the best of their 
knowledge. Vide, generally, 14 Vin. Ab. 
465; Bac. Ab. Executors, &c., E 11; 4 Com. 
Dig. 714; Ayliffe’s Pand. 414; Ayliffe’s 
Parerg. 305; Com. Dig. Administration, 
B 7 ; 3 Burr. 1922; 2 Addams’ Rep. 319; 

S. C. 2 Eccles. R. 322 ; Lovel. on Wills, 
38 ; 2 Bl. Com. 514; 8 Serg. & Rawle, 
128 : Godolph. 150, and the article Benefit 
of Inventory. 

TO INVEST, contracts. To lay out 
money in such a manner that it may bring 
a revenue ; as, to invest money in houses 
or stocks; to give possession. 

2. This word, which occurs frequently 
in the eanon law, conies from the Latin 
word investire , which signifies to clothe or 
adorn ; and is used, in that system of juris¬ 
prudence, synonymously with enfeoff. Both 
words signify to put one into the possession 
of, or to invest with a fief, upon his taking 
the oath of fealty or fidelity to the prince 
or superior lord. 

INVESTITURE, estates. The act of 
giving possession of lands by actual seisin. 
When livery of seisin was made to a person. 


by the common law he was invested with 
the whole fee; this, the foreign feudists 
and sometimes our own law writers call in¬ 
vestiture, but generally speaking, it is 
termed by the common law writers, the 
seisin of the fee. 2 Bl. Com. 209, 313 ; 
Fearne on Rem. 223, n. (z). 

2. By the canon law investiture was 
made per baculum et annulum , by the ring 
and crosier, which were regarded as sym¬ 
bols of the episcopal jurisdiction. Eccle¬ 
siastical and secular fiefs were governed by 
the same rule in this respect that previously 
to investiture, neither a bishop, abbey or lay 
lord could take possession of a fief conferred 
upon them previously to investiture by the 
prince. 

3. Pope Gregory VI. first disputed the 
right of sovereigns to give investiture of ec¬ 
clesiastical fiefs, A. D. 1045, but Pope Gre¬ 
gory VII. carried on the dispute with much 
more vigor, A. D. 1073. lie excommuni¬ 
cated the emperor, Henry IV. The Popes 
Victor III., Urban II. and Paul II., con¬ 
tinued the contest. This dispute, it is said, 
cost Christendom sixty-three battles, and 
the lives of many millions of men. De 
Pradt. 

INVIOLABILITY. That which is not 
to be violated. The persons of ambassadors 
are inviolable. See Ambassador. 

INVITO DOMINO, trim. law. With¬ 
out the consent of the owner. 

2. In order to constitute larceny, the 
property stolen must be taken invito domino; 
this is the very essence of the crime. Cases 
of considerable difficulty arise when the 
owner has, for the purpose of detecting 
thieves, by himself or his agents, delivered 
the property takeu, as to whether they are 
larcenies or not.; the distinction seems to bo 
this, that when the owner procures the pro¬ 
perty to be taken, it is not larceny ; and 
when he merely leaves it in the power of 
the defendant to execute his original pur¬ 
pose of taking it, in the latter case it will 
be considered as taken invito domino. 2 
Bailey’s Rep. 5G9 ; Post. 123; 2 Russ, on 
Cr. G6, 105 ; 2 Leach, 913; 2 East, P. C. 
666 ; Bac. Ab. Felony, C ; Alis. Prin. 273 
2 Bos. & Pull. 508 ; 1 Carr. & Marsh. 217 
article Taking. 

INVOICE, commerce . An account of 
goods or merchandise sent by merchants to 
their correspondents at home or abroad, in 
which the marks of each package, with other 
particulars, are set forth. Marsh. Ins. 408 ; 
Dane's Ab. Index, h. t An invoice ought 
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to contain a detailed statement, which should 
indicate the nature, quantity, quality, and 

J rice of the things sold, deposited, &c. 1 

'ardess. l)r. Coin. n. 248. Vide Bill of 
Lading; and 2 Wash. C. C. R. 113; Id. 
155. 

Invoice book, commerce^ accounts. One 
in which invoices arc copied. 

INVOLUNTARY. An involuntary act 
is that which is performed with constraint, 
(q. v.) or with repugnance, or without the 
will to do it. An action is involuntary then, 
which is performed under duress. olff, 

§ 5. Vide Duress. 

IOWA. The name of one of the new 
states of the United States of America. 

2. This state was admitted into the 
Union by the act of congress, approved the 
3d day of March, 1845. 

3. The powers of the government are 
divided into three separate departments, 
the legislative, the executive, and judi¬ 
cial ; and no person charged with the exer¬ 
cise of power properly belonging to one of 
these departments, shall exercise any func¬ 
tion appertaining to either of the others, 
except in cases provided for in the consti¬ 
tution. 

4.—I. The legislative authority of this 
state is vested in a senate and house of 
representatives, which are designated the 
general assembly of the state of Iowa. 

5.—§ 1. Of the senate . This will be 
considered with reference, 1. To the quali¬ 
fications of the electors. 2. The qualifica¬ 
tions of the members. 3. The length *of 
time for which they are elected. 4. The 
time of their election. 5. The number of 
senators. 

6.—1. Every white male citizen of the 
United States, of the age of twenty-one 
years, who shall have been a resident of 
the state six months next preceding the 
election, and the county in which he claims 
his vote twenty days, shall be entitled to 
vote at all elections which are how or here¬ 
after may be authorized by law. But with 
this exception, that no person in the mili¬ 
tary, naval, or marine service of the United 
States, shall be considered a resident of this 
state, by being stationed in any garrison, 
barrack, military or naval place or station 
within this state. And no idiot or insane 
person, or person convicted of any infamous 
crime, shall be entitled to the privilege of 
an elector. Art. 3. 

7.—2. Senators must be twenty-five years 
of age, be free white male citizens of the 


United States, and have been inhabitants 
of the state or territory one year next pre¬ 
ceding their election ; and at the time of 
their elections have an actual residence of 

a 

thirty days in the county or district they 
may be chosen to represent. Art. 4, s. 5. 

8. —3. The senators are elected for four 
years. They are so classed that one-half 
are renewed every two years. Art. 4, s. 5. 

9. —4. They arc chosen every second 

year, on the first Monday in August. Art. 
4, s. 3. . 

10. —5. The number of senators is not 
less than one-third, nor more than one-half 
the representative body. Art. 4, s. 0. 

11. —§ 2. Of the house of representatives. 
This will be considered in the same order 
which has been observed with regard to the 
senate. 


12. —1. The electors qualified to vote 
for senators are electors of members of the 
house of representatives. 

13. —2. No person shall be a member 
of the house of representatives who shall not 
have attained the age of twenty-one years ; 
be a free male white citizen of the United 
States, and have been an inhabitant of the 
state or territory one year next preceding 
his election ; and at the time of his election 
have an actual residence of thirty days in 
the county or district he may be chosen to 
represent. Art. 4, s. 4. 

14. —3. Members of the house of repre¬ 
sentatives are chosen for two years. Art 
4, s. 3. 

15. —I. They are elected at the same 
time that senators are elected. 

16. —5. The number of representatives 
is not limited. 

1,7. The two houses have respectively 
the following powers. Each house has 
power— 

To choose its own officers, and judge of 
the qualification of its members. 

To sit upon its adjournments; keep a 
journal of its proceedings and publish the 
same; punish members for disorderly be¬ 
haviour, and, with the consent of two-thirds, 
expel a member, but not a second time for 
the same offence; and shall have all other 
power necessary for a branch of the gene¬ 
ral assembly of a free and independent 
\ state. 


18. The house of representatives has 
lie power of impeachment, and the senate 
s a court for the trial of persons im¬ 
peached. 

19. —II. The supreme executive power 
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is vested in a chief magistrate, who is call¬ 
ed the governor of the state of Iowa. Art. 
5, s. 1. 

20. The governor .shall be elected by 
the qualified electors, at the time and place 
of voting for members of the general as¬ 
sembly, and hold his office for four years 
from the time of his installation, and until 
his successor shall be duly qualified. Art. 
5, s. 2. 

21. No person shall be eligible to the 
office of governor, who is not a citizen of 
the United States, a resident of the state 
two years next preceding his election, and 
attained the age of thirty-five years at the 
time of holding said election. Art. 5, s. 3. 

22. Various powers are Conferred on the 
governor; among others, he shall be com¬ 
mander-in-chief of the militia, army, and 
navy of the state; transact executive busi¬ 
ness with the officers of the government; 
see that the laws are faithfully executed ; 
fill vacancies by granting temporary com¬ 
missions ; on extraordinary occasions con¬ 
vene the general assembly by proclamation; 
communicate by message with the general 
assembly at every session; adjourn the two 
houses when they cannot agree upon the 
time of an adjournment; may grant re¬ 
prieves and pardons, and commute punish¬ 
ments after conviction, except in cases of 
impeachment; shall be keeper of the great 
seal; and sign all commissions. He is also 
invested with the veto power. 

23. When there is a vacancy in the 
office of governor, or in ease of his impeach¬ 
ment, the duties of his office shall devolve 
on the secretary of state ; on his default, on 
the president of the senate ; and if the pre¬ 
sident cannot act, on the speaker of the 
house of representatives. 

24. —III. The judicial power shall be 
vested in a supreme court, district courts, 
and sueli inferior courts as the general as¬ 
sembly may, from time to time, establish. 
Art. 6, s. 1. 

25. —§ 1. The supreme court shall con¬ 
sist of a chief justice and two associates, 
two of whom shall be a quorum to hold 
court. Art. 6, s. 2. 

26. The judges of the supreme court 
shall be elected by joint ballot of both 
branches of the general assembly, and shall 
hold their courts at such time and place as 
the general assembly may direct, and hold 
their office for six years, and until their 
successors are elected and qualified, and 
shall be ineligible to any other office during 


the term for which they may be cl ec ted 
Art. 6, s. 3. 

27. The supreme court shall have ap¬ 
pellate jurisdiction only in all cases in 
chancery, and shall constitute a court for 
the correction of errors at law. under sneh 
restrictions as the general assembly mav by 
law prescribe. It shall have power to issue 
all writs and process necessary to do justice 
to parties, and exercise a supervisory con¬ 
trol over all inferior judicial tribunals, and 
the judges of the supreme court shall be 
conservators of the peace throughout the 
state. Art. 6, s. 3. 

28. —§ 2. The district court shall con¬ 
sist of a judge who shall be elected by the 
qualified electors of the district in which lie 
resides, at the township election, and hold 
his office for the term of five years, and 
until his successor is duly elected and qua¬ 
lified, and shall be ineligible to any other 
office during the terix. for which lie may be 
elected. 

29. The district court Ehall be a court 
of law and equity, and have jurisdiction in 
all civil and criminal matters arising in their 
respective districts, in such manner as shall 
be prescribed by law. The judges of the 
district courts shall be conservators of the • 
peace in their respective districts. The 
first general assembly shall divide the state 
into four districts, which may be increased 
as the exigencies require. Art. 6, e. 4. 

IPSE. He, himself; the very man. 

IPSO FACTO. By the fact itself. 

2. This phrase is frequently employed 
to convey the idea that something which 
has been done contrary to law* is void. For 
example, if a married man, during the life 
of his wife, of which he had knowledge, 
should marry another w T omau, the latter 
marriage would be void ipso facto: that is, 
on that fact being proved, the second mar¬ 
riage would be declared void ab initio . 

IPSO JURE. By the act of the law 
itself, or by mere operation of law. 

IRE AD LARGUM. To go at large ; 
to escape, or be set at liberty. Tide Ad 
larppim. 

IRONY, rhetoric . A term derived from 
the Greek, which signifies dissimulation. It 
is a refined species of ridicule, which, under 
the mask of honest simplicity or ignoraucc, 
exposes the faults and errors of others, by 
seeming to adopt or defend them. 

2. In libels irony may convey imputa¬ 
tions more effectually than direct assertion, 
and render the publication libelous. Hob 
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21f>; Hawk. 1?. 1, c. 73, s. 4 ; 3 Chit. Cr. 
Law, St>0 ■. Hac. Ab. Libel, A 3. 

IRKF.GTLAR. That- which is done 
contrary to the common rules of law; as, 
irregular process, which is that issued con¬ 
trary to law and the common practice of 
l\c court. Vide Regular and Irregular 
‘Process. 

Iu hf.gi'lar deposit. This name is given 
to that kind of deposit, where the thing de¬ 
posit ed need not be returned ; as, where a 
man deposits, in the usual way, money in 
bank for safe keeping, for in this case the 
title to the identical money becomes vested 
iu the bank, and he receives in its place 
other money. 

IRREGULARITY, practice . The doing 
or not doins that in the conduct of a suit 
at law, which, conformably with the prac¬ 
tice of the court, ought or ought not to be 
done. 

2. A party entitled to complain of irre¬ 
gularity, should except to it previously to 
taking any step by him in the cause; Lofft. 
323, 333; because the taking of any such 
step is a waiver of any irregularity. 1 Bos. 
& Phil. 342 ; 2 Smith’s 11. 391 ; 1 Taunt. 
R. 58 ; 2 Taunt. R. 243 ; 3 East, R. 547 ; 
2 New R. 509; 2 Wils. R. 380. 

3. The court will, on motion, set aside 
proceedings for irregularity. On setting 
aside a judgment and execution for irregu¬ 
larity, they have power to impose terms on 
the defendant, and will restrain him from 
bringing an action of trespass, unless a 
strong case of damage appears. 1 Chit. R. 
133, n.; and see Baldw. R. 246. Vide 3 
Chit. Pr. 5.09 ; and Regular and Irregular 
Process . 

4. In the canon law, this term is used 
to signify any impediment which prevents 
a man from taking holv orders. 

IRRELEVANT EVIDENCE. That 
which does not support the issue, and 
which, of course, must be excluded. See 
Relevant . 

IRREPLEVISABLE, practice . This 
term is applied to those things which cannot 
legally be replevied. For example, in Penn¬ 
sylvania no goods seized in execution or for 
taxes, can be replevied. 

IRRESISTIBLE FORCE. This term 
is applied to such an interposition of human 
agency, as is, from its nature and power, 
absolutely uncontrollable ; as the inroads of 
a hostile army.- Story on Bailm. § 25 ; 
Lois desBatim. pt. 2. c. 2, § 1. It differs 
from inevitable accident ; (q. v.) the latter 


being the effect of physical causes, as, light¬ 
ning, storms, and the like. 

IRREVOCABLE. That which cannot 
be revoked. 

2. A will may at all times be revoked 
by the same person who made it, he having 
a disposing mind ; but the moment the tes¬ 
tator is rendered incapable to make a will 
he can no longer revoke a former will, be¬ 
cause he wants a disposing mind. Letters 
of attorney are generally revocable ; but 
when made for a valuable consideration 
they become irrevocable. 7 Ves. jr. 28 ; 
1 Caines’ Cas. in Er. 16 ; Bac. Ab. Autho¬ 
rity, E. Vide Jluthority; License; Revoca¬ 
tion. 

IRRIG ATION. The act of wetting or 
moistening the ground by artificial means. 

2. The owner of land over which there 
is a current stream, is, as such, the proprie¬ 
tor of the current. 4 Mason’s R. 400. It 
seems the riparian proprietor may avail him¬ 
self of the river for irrigation, provided the 
river be not thereby materially lessened, and 
the water absorbed be imperceptible or tri¬ 
fling. Ang. W. C. 34; and vide 1 Root’s 
R. 535; 8 Greenl. R. 266; 2 Conn. R. 
584; 2 Swift’s Syst. 87: 7 Mass. R. 136; 
13 Mass. R. 420; 1 Swift’s Dig. Ill; 5 
Pick. R. 175 ; 9 Pick. 59 ; 6 Bing. R. 379 ; 
5 Esp. R. 56; 2 Conn. R. 584; Ham. N. 
P. 199; 2 Chit. Bl. Com. 403, n. 7 ; 22 
Vin. Ab. 525; 1 Vin. Ab. 557; Bac. Ab. 
Action on the case, F. The French law 
coincides with our own. 1 Lois dcs Bati- 
mens, sect. 1, art. 3, page 21. 

IRJHTANCY. In Scotland, it is the 
happening of a condition or event by which 
a charter, contract or other deed, to which 
a clause irritant is annexed, becomes void. 
Ersk. Inst. B. 2, t. 5, n. 25. Irritancy is 
a kind of forfeiture. It is legal or conven* 
tional. Burt. Man. P. R. 298. 

ISLAND. A piece of land surrounded 
by water. 

2. Islands are in the sea or in rivers. 
Those in the sea are either in the open sea, 
or within the boundary of some country. 

3. When new islands arise in the open 
sea, they belong to the first occupant : 
but when they are newly formed so near 
the shore as to be within the boundary of 
some state, they belong to that state. 

4. Islands which arise in rivers when in 
the middle of the stream, belong in equal 
parts to the riparian proprietors when they 
arise mostly on one side, they will belong to 
the riparian owners up to the middle of the 
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stream. Bract, lib. 2, c. 2 ; Fleta, lib. 3, 
c. 2, s. 6 : 2 P>1. 261; 1 Swift’s Dig. Ill; 
Schult. Aq. R. 117 ; Woolr. on Waters, 
38 ; 4 Pick. R. 268 ; Dougl. R. 441; 10 
Wend. 260} 14 S. & R. 1. For the law 
of Louisiana, see Civil Code, art. 505, 507. 

5. The doctrine of the common law on 
this subject, founded on reason, seems to 
have been borrowed from the civil law. 
Vide Inst. 2, 1, 22 j Dig. 41, 1, 7 ; Code, 
7,41,1. 

ISSINT. This is a Norman French word 
which signifies thus , so. It has given the 
name to a part of a plea, because when 
pleas were in that language this word was 
used. In actions founded on deeds, the 
defendant may, instead of pleading non est 
factum in the common form, allege any 
special matter which admits the execution 
of the -writing in question, but which, never¬ 
theless, shows that it is not in law his deed; 
and may conclude with and so it is not his 
deed ; as that the writing was delivered to [ 
A B as an escrow, to be delivered over on | 
certain conditions, which have not been 
complied with, “ and so it is not his act 
or that at the time of making the writing, 
the defendant was a feme covert, (i and so 
it is not her act.” Bac. Ab. Pleas, II 3, 

I 2; Gould on PI. c. 6, part 1, § 64. 

2. An example of this form of plea, 
which is sometimes called the special gene¬ 
ral issue, occurs in 4 Rawle, Rep. 83, 84. 

ISSUABLE, practice . Leading or tend¬ 
ing to an issue. An issuable plea is one 
upon which the plaintiff can take issue and 
proceed to trial. 

ISSUE, kindred. This term is of very 
extensive import, in its most enlarged signi¬ 
fication, and includes all persons who have 
descended from a common ancestor. 17 
Ves. 481; 19 Ves. 547; 3 Ves. 257; 1 
Rop. Leg. 88 ; and see Wilmot’s Notes, 
314, 321. But when this word is used in 
a will, in order to give effect to the testa¬ 
tor’s intention it will be construed in a 
more restricted sense than its legal import 
conveys. 7 Ves. 522 ; 19 Ves. 73; 1 Rop. 
Leg. 90. Vide Bac. Ab. Curtesy of Eng¬ 
land, D; 8 Com. Dig. 473; and article 
Legatee , II. § 4. 

Issue, pleading. An issue, in pleading, 
is defined to be a single, certain and mate¬ 
rial point issuing out of the allegations of 
the parties, and consisting, regularly, of an 
affirmative and negative. In common par¬ 
lance, issue also signifies the entry of the 
pleadings. 1 Chit. Pl. G30. 


2. Issues are material when properly 
formed on some material point, which will 
decide the question in dispute between the 
parties; and immaterial , when formed on 
some immaterial fact, which though found 
by the verdict will not determine the merits 
of the cause, and would leave the court at 
a loss how to give judgment. 2 Saund. 319, 
n. 6. 

3. Issues are also divided into issues in 

law and issues in fact . 1. An issue in law 

admits all the facts and rests simply upon a 
question of law. It is said to consist of a 
single point, but by this it rfrust be under¬ 
stood that such issue involves, necessarily, 
only a single rule or principle of law, or 
that it brings into question the legal suffi¬ 
ciency of a single fact only. It is meant 
that such an issue reduces the whole con¬ 
troversy to the single question, whether the 
facts confessed by the issue are sufficient in 
law to maintain the action or defence of the 
party who alleged them. 2. An issue in 
fact , is one in which the parties disagree as 
to their existence, one affirming they exist, 
and the other denying it. By the common 
law, every issue in fact, subject to some ex¬ 
ceptions, which are noticed below, must 
consist of a direct affirmative allegation on 
the one side, and of a direct negative on 
the other. Co. Litt. 126, a; Bac. Ab. 
Pleas, &c. G 1 ; 5 Pet. 149; 2 Black. It. 
1312; 8 T. R. 278. But it has been 
holden that when the defendant pleaded that 
he was born in France, and the plaintiff re¬ 
plied that he was born in England, it was 
sufficient to form a good issue. 1 Wils. 6; 

2 Str. 1177. In this case, it will be ob¬ 
served, there were two affirmatives , and the 
ground upon which the issue was holden to 
be good is that the second affirmative is so 
contrary to the first, that the first cannot in 
any degree be true. The exceptions above 
mentioned to the rule that a direct affirma¬ 
tive and a direct negative are required, are 
the following : 1st. The general issue upon 
a writ of right is formed by two affirmatives: 
the demandant, on one side, avers that he 
has greater right than the tenant; and, on 
the other, that the tenant has a greater 
right than the demandant. This issue is 
called the mise. (q. v.) Lawes, PL 232; 

3 Chit. PL 652: 3 Bl. Com. 195, 305. 
2d. In an action of dower, the court merely 
demands the third part of acres of land, 
&c., as the dower of the demandant of the 
endowment of A B, heretofore the husband, 
&c., and the general issue is, that A B was 
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not seised of such estate, &c., and that he 
could not endow the demandant thereof, &c. 
2 Saund. 329, 330. This mode of negation, 
instead of being direct, is merely argumen¬ 
tative, and argumentativeness is not gene¬ 
rally allowed in pleading. 

4. Issues in fact are divided into gene¬ 
ral issues, special issues, and common issues. 

5. The general issue denies in direct 
terms the whole declaration ; as in personal 
actions, where the defendant pleads nil de- 
bef —that he owes the plaintiff nothing; or 
non a/Ipfibills —that he is not guilty of the 
facts alleged in the declaration ; or in real 
actions, where the defendant pleads nul 
fo/7, no wrong done—or nul disseisin, no 
disseisin committed. These pleas, and the 
like, are called general issues, because, by 
importing an absolute and general denial 
of all the matters alleged in the declaration, 
they at once put them all in issue. 

6. Formerly the general issue was sel¬ 
dom pleaded, except where the defendant 
meant wholly to deny the charge alleged 
against him ; for when he meant to avoid 
and justify the charge, it was usual for him 
to set forth the particular ground of his 
defence as a special plea, which appears to 
have been necessary to apprize the court 
and the plaintiff of the particular nature 
and circumstances of the defendant’s case, 
and was originally intended to keep the law 
and the fact distinct. And even now it is 
an invariable rule, that every defence which 
cannot be specially pleaded, may be given 
in evidence at the trial upon the general 
issue, so the defendant is in many cases 
obliged to - plead the particular circum¬ 
stances of his defence specially, and cannot 
give them in evidence on that general plea. 
But the science of special pleading having 
been frequently perverted to the purposes 
of chicane and delay, the courts have in 
some instances, and the legislature in others, 
permitted the general issue to be pleaded, 
and special matter to be given in evidence 
under it at the trial, which at once includes 
the facts, the equity, and the law of the 
case. 3 Bl. Com. 305, 6 ; 3 Green. Ev. ^ 9. 

7. The special issue is when the de¬ 
fendant takes issue upon any one substan¬ 
tial part of the declaration, and rests the 
weight of his case upon it; he is then said 
to take a special issue, in contradistinction 
to tho general issue, which denies and puts 
in Issue the whole of the declaration. Com. 
Dig. Pleader, 11 1, 2. 

8. Common issue is the name given to 


that which is formed on the single plea of 
7ion est fadum , when pleaded to an action 
of covenant broken. This is so called, be¬ 
cause to an action of covenant broken there 
can properly be no general issue, since the 
plea of non est factum , which denies the 
deed only, and not the breach, docs not put 
the whole declaration in issue. 1 Chit. PI. 
482; Lawes on PI. 113; Gould, PI. c. G, 
part 1, § 7 and § 10, 2. 

9. Issues arc formal and informal. 

10. A formal issue is one which is 
formed according to the rules required by 
law, in a proper and artificial manner. 

11. An informal issue is one which 
arises when a material allegation is traversed 
in an improper or inartificial manner. Bac. 

j Ab. Pleas, &c., G 2, N 5 ; 2 Saund. 319, a, 
n. G. The defect is cured by verdict, by the 
! statute of 32 II. VIII. c. 30. 

12. Issues are also divided into actual 
: and feigned issues. 

| 13. An actual issue is one formed in an 

action brought in the regular manner, for 
; the purpose of trying a question of right 
between the parties. 

14. A feigned issue is one directed by 
a court, generally by a court exercising 

! equitable powers, for the purpose of trying 
before a jury a matter in dispute between 
the parties. When in a court of equity any 
matter of fact is strongly contested, the 
court usually directs the matter to be tried 
by a jury, especially such important facts as 
the validity of a will, or whether A is the 
heir at law of B. 

15. But as no jury is summoned to at¬ 
tend this court, the fact is usually directed 
to be tried in a court of law upon a feigned 
issue . For this purpose an action is brought 
in which the plaintiff by a fiction declares 
that he laid a wager for a sum of money 
with the defendant, for example, that a cer¬ 
tain paper is the last will and testament of 
A; then avers it is his will, and therefore 
demands the money ; the defendant admits 
the wager but avers that it is not the will 
of A, and thereupon that issue is joined, 
which is directed out of chancery to be 
tried; and thus the verdict of the jurors at 
law determines the fact in the court of 
equity. 

16. These feigned issues arc frequently 
used in the courts of law, by consent of the 
parties, to determine some disputed rights 
without the formality of pleading, and by 
this practice much time and expense are 
saved in the decision of a cause. 3 Bl. 
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Com. 452. The consent of the court must 
also be previously obtained ; for the trial 
of a feigned issue without such consent is 
a contempt, which will authorize the court 
to order the proceeding to be stayed, and 
punish the parties engaged. 4 T. It. 402. 
See Fictitious action . See, generally, Bouv. 
Inst. Index, h. t. 

Issue roll, Eng . law . The name of a 
record which contains an entry of the term 
of which the demurrer book, issue or paper 
book is entitled, and the warrants of at¬ 
torney supposed to have been given by the 
parties at the commencement of the cause, | 
and then proceeds with the transcript of the 
declaration and subsequent pleadings, con¬ 
tinuances, and award of the mode of the 
decision as contained in the demurrer, issue 
or paper book. Steph. PI. 98, 99. After 
final judgment, the issue roll is no longer 
called by that name, but assumes that of 
judgment roll . 2 Arch. Pr. 20G. 

ISSUES, Eng . law . The goods and 
profits of the lands of a defendant against 
whom a writ of distringas or distress in- 
finite has been issued, taken by virtue of 
such writ, are called issues. 3 Bl. Com. 
28D ; 1 Chit, Cr. Law, 351. 

ISTHMUS. A tongue or strip of land 
between two seas. Glos. on Law, 37, book 
2, tit. 3, of the Dig. 

IT A EST. These words signify so it is. 
Among the civilians when a notary dies, 
leaving his register, an officer who is au¬ 
thorized to make official copies of his no¬ 
tarial acts, writes instead of the deceased 


notary’s name, which is required, when he 
is living, ita est . 

ITA QUOD. The name or condition in 
a submission which is usually introduced 
by these words u so as the award be made 
of and upon the premises,” which from the 
first word is called the ita quod. 

2. When the submission is with an ita 
quod, the arbitrator must make an award 
of all matters submitted to him of which 
he had notice, or the award will be entirely 
void. 7 East, 81 ; Cro. Jac. 200 ; 2 Vern. 
109; 1 Ca. Chan. 86; Roll. Ab. Arbitr. 
L. 9. 

ITEM. Also ; likewise ; in like man¬ 
ner ; again; a second time. These are the 
various meanings of this Latin adverb. 
Vide Construction . 

2. In law it is to be construed conjunc¬ 
tively, in the sense of and , or also , in such 
a manner as to connect sentences. If there¬ 
fore a testator bequeath a legacy to Peter 
payable out of a particular fund, or charged 
upon a particular estate, item a legacy to 
James, James’ legacy as well as Peter’s 
will be a charge upon the same property. 
1 Atk. 436 ; 3 Atk. 25(3; 1 Bro. C. C. 
,482; 1 Rolle’s Ab. 844; 1 Mod. 100; 
Cro. Car. 368 ; Vaugh. 262 ; 2 Rop. on 
Leg. 349 ; 1 Salk. 234. Vide Disjunctive. 

ITER. A foot way. Vide Way . 

ITINERANT. Travelling or taking a 
journey. In England there were formerly 
judges called Justices itinerant, who were 
sent with commissions into certain counties 
to trv causes. 


J. 


JACTITATION OF MARRIAGE, Eng. 
eccl. law. The boasting by an individual 
that he or she has married another, from 
which it may happen that they will acquire 
the reputation of being married to each 
other. 

2. The ecclesiastical courts may in such 
cases entertain a libel by the party injured ; 
and, on proof of the facts, enjoin the wrong¬ 
doer to perpetual silence ; and, as a punish¬ 
ment, make him pay the costs. 3 Bl. Com. 
93 ; 2 Hagg. Cons. R. 423; Id. 285; 2 
Chit. Pr. 459. 


JACTURA. The same as jettison, (q 
v.) 1 Bell’s Com. 586, 5th ed. 

JAIL. A prison: a place appointed by 
law for the detention of prisoners. A jail 
is an inhabited dwelling-house within the 
statute of New York, which makes the ma¬ 
licious burning of an inhabited dwelling- 
house to be arson. 8 John. 115; see 4 
Call, 109. Vide Gaol; Prison. 

JEOFAILE. This is a law French 
phrase, which signifies, iC I am in an error ; 
I have failed.” There are certain statutes 
I called statutes of amendment and jeofails 
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because- where a pleader perceives any 
slip in the form of his proceedings, and 
acknowledges the error, (jeofaile,) he is at 
libertv bv those statutes to amend it. 
The amendment, however, is seldom made, 
but the benefit is attained by the court’s 
overlooking the exception. 3 111. Com. 
407 : 1 Saund. 2*28, n. 1 ; Poet. Pl. 287 ; 
Pane's Ab. h. t. 

JEOPARDY. Peril, danger. 

2. This is the meaning attached to this 
word used in the act establishing and regu¬ 
lating the post office department. The words 
of the act are, “ or if, in effecting such rob¬ 
bery of the mail the first time, the offender 
shall wound the person having the custody 
thereof, oi put his life in jeopardy by the 
use of dangerous weapons, such offender 
shall suffer death.” 3 Story’s L. U. S. 
1902. Vide Baldw. R. 93-95. 

3. The constitution declares that no 
person shall “ for the same offence, be twice 
put in jeopardy of life and limb.” The 
meaning of this is, that the party shall not 
be tried a second time for the same offence 
after he has once been convicted or acquit¬ 
ted of the offence charged, by the verdict 
of a jury, and judgment has passed thereon 
for or against him ; but it docs not mean 
that he shall not be tried for the offence, if 
the jury have been discharged from neces¬ 
sity or by consent, without giving any ver¬ 
dict : or, if having given a verdict, judg- 
has been arrested upon it, or a new trial has 
been granted in his favor *, for, in such a 
case, his life and limb cannot judicially be 
said to have been put in jeopardy. 4 Wash. 
C. C. R. 410; 9 Wheat. R. 579 ; 6 Serg. 
&i Rawle, 577 ; 3 Rawle, R. 498 ; 3 Story 
on the Const, § 1781. Vide 2 Sumn. R. 
19. This great privilege is secured by the 
common law. Hawk. P. C., B. 2, 35; 4 
Bl. Com. 335. 

4. This was the Roman law, from which 
it has been probably engrafted upon the com¬ 
mon law. Vide Merl. R£p. art. Non bis in 
iihn. Qui de crimine publico accusationem 
deductus est, says the Code, 9, 2, 9, ab alio 
super eodem crimine deferri non potest. 
Vide article Non bis in idem . 

JEROUER, En%l. law . An officer of 
the custom-house, who oversees the waiters. 
Tcchn. Piet. h. t. 

JETTISON, or JETSAM. The casting 
out of a vessel, from necessity, a part of the 
lading: the thing cast out also bears the 
same name; it differs from flotsam in this, 
that ip the latter the goods float, while in 


the former thev sink, and remain under 
water ; it differs also from ligan. (q. v.) 

2. The jettison must be made for suffi¬ 
cient cause, and not from groundless timi¬ 
dity. In must be made in a case of ex¬ 
tremity, when the ship is in danger of 
perishing by the fury of a storm, or is labor¬ 
ing upon rocks or shallows, or is closely 
pursued by pirates or enemies. 

3. If the residue of the cargo be saved 
by such sacrifice, the property saved is 
bound to pay a proportion of the loss. In 
ascertaining such average loss, the goods 
lost and saved arc both to be valued at the 
price they would have brought at the place 
of delivery, on the ship’s arrival there, 
freight, duties and other charges being de¬ 
ducted. Marsh. Ins. 240 ; 3 Kent, Com. 
185 to 187 ; Park. Ins. 123 ; Poth. Charte- 
partic, n. 108, et suiv; Boulay-Paty, Pr. 
Com. tit. 13 ; Pardcssus, Pr. Com. n. 734; 
1 Ware’s R. 9. 

JEUX PE BOURSE, French law. This 
is a kind of gambling or speculation, which 
consists of sales and purchases, which bind 
neither of the parties to deliver the things 
which arc the object of the sale, and which 
arc settled by paying the difference in the 
value of the things sold between the day of 
the sale, and that appointed for delivery of 
such things. 1 Pard. Pr. Coin. n. 162. 

JEWS. See Pc Judaismo Statutum. 

JOB. By this term is understood among 
workmen, the whole of a thing which is to 
be done. In this sense it is employed in 
the Civil Code of Louisiana, art. 2727 ; “ to 
build by plot, or to work by the job,” says 
that article, “ is to undertake a building for 
a certain stipulated price.” See Durant, 
du Contr. de Louage, liv. 3, t. 8, n. 248, 
2G3 ; Poth. Contr. de Louage, n. 392, 394 ; 
and Deviation . 

JOBBER, commerce . One who buys and 
sells articles for others. Stock-jobbers are 
those who buy and sell stocks for others; 
this term is also applied to those who specu¬ 
late in stocks on their own account. 

JOCALIA. Jewels; this term was for¬ 
merly more properly applied to those orna 
ments which women, although married,.cail 
their own. When these jocalia are not 
suitable to her degree, they are assets for 
the payment of debts. 1 Roll. Ab. 911. 
Vide Paraphernalia. 

JOINDER OP ACTIONS, practice . 
The putting two or more causes of action 
in the same declaration. 

2. It is a general rule, that in real' ao 
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tions there can never be but one count. 8 
Co. 86, 87 ; Bac. Ab. Action, C; Com. 
Dig. Action, G. A count in a real, and a 
count in a mixed action, cannot be joined in 
tho same declaration ; nor a count in a 
mixed action, and a count in a personal ac¬ 
tion ; nor a count in a mixed action with a 
count in another, as ejectment and trespass. 

3. In mixed actions, there may be two 
counts in the same declaration ; for exam¬ 
ple, waste lies upon several leases, and eject¬ 
ment upon several demises and ousters. 8 
Co. 87 b ; Poph. 24 : Cro. Eliz. 290 ; Ow. 
11. Strictly, however, ejectment at common 
law, is a personal action, and a count in tres¬ 
pass for an assault and battery, may be 
joined with it; for both sound in trespass, 
and the same judgment is applicable to both. 

4. In personal actions, the use of seve¬ 
ral counts in the same declaration is quite 
common. Sometimes they are applied to 
distinct causes of actions, as upon several 
promissory notes; but it more frequently 
happens that the various counts introduced, 
do not really relate to different claims, but 
are adopted merely as so many different 
forms of propounding the same demand. 
The joinder in action depends on the form 
of action, rather than on the subject-matter 
of it; in an action against a carrier, for ex¬ 
ample, if the plaintiff declare in assumpsit, 
he cannot join a count in trover, as he may 
if he declare agaiust him in case. 1 T. It. 
277 ; but see 2 Caines’ R. 216 ; 3 East, R. 
70. The rule as to joinder is, that when 
the same plea may be pleaded, and the same 
judgment given on all the counts of the 
declaration, or when the counts are all of 
the same nature, and the same judgment is 
to be given upon them all, though the pleas 
be different, as in the case of debt upon 
bond and simple contract, they may be 
joined. 2 Saund. 117, c. When the same 
form of action may be adopted, the plaintiff 
may join as many causes of action as he may 
choose, though he acquired the rights af¬ 
fected by different titles; but the rights of 
the plaintiffs, and the liabilities of the de¬ 
fendant, must be in his own character, or in 
his representative capacity, exclusively. A 
plaintiff cannot sue, therefore, for a cause 
of action in his own right , and another cause 
in his character as executor , and join them ; 
nor can he sue the defendant for a debt due 
by himself, and another due by him as 
executor. 

5. In criminal eases, different offences 
may be joined in the same indictment, if of 


the same nature, but an indictment may be 
quashed, at the discretion of the court, when 
the counts are joined in such a manner as 
will confound the evidence. 1 Chit. Cr. 
Law, 253—255. In Pennsylvania, it has 
been decided that when a defendant was 
indicted at one session of the court for a 
conspiracy to cheat a third person, and at 
another session of the same court he was 
indicted for another conspiracy to cheat an¬ 
other person, tire two bills might be tried 
by the same jury, against the will of the 
defendant, provided he was not thereby de¬ 
prived of any material right, as the right to 
challenge; whether he should be so tried 
or not seems to be a matter of discretion 
with the court. 5 S. & It. 59 ; 12 S. & R. 
69. Vide Separate Trial . 

Vide, generally, 2 Saund. 117, b. to 117, 
c.: Coni. Dig. Action, G ; 2 Vin. Ab. 38 ; 
Bac. Ab. Actions in General, C ; 13 John. 
R. 462; 10 John. R. 240; 11 John. R. 
479 ; 1 John. R. 503 ; 3 Binn. 555 ; 1 
Chit. PI. 19G to 205 ; Arch. Civ. PI. 172 
to 176 ; Steph. PI. Index, h. t. ; Dane’s 
Ab. h. t. 

JOINDER IN DEMURRER. When 
a demurrer is offered by one party, the ad¬ 
verse party joins with him in demurrer, and 
the answer which he makes is called a join¬ 
der in demurrer. Co. Litt. 71 b. But this 
is a mere formality. 

JOINDER OF ISSUE, pleading*. The 
act by which the parties to a cause arrive 
at that stage of it in their pleadings, that 
one asserts a fact to be so, and the other 
denies it. For example, when one party 
denies the fact pleaded by his antagonist, 
who has tendered the issue thus, “ And this 
he prays may be inquired of by the country,” 
or, “ And of this he puts himself upon the 
country,” the party denying the fact may 
immediately subjoin, “ And the said A B 
does the like;” when the issue is said to be 
joined. 

JOINDER OF PARTIES TO AC¬ 
TIONS. It is a rule in actions ex contractu 
that all who have a legal interest in the 
contract, and no others, must join in action 
founded on a breach of such contract; 
whether the parties are too many or too 
few, it is equally fatal. 8 S. & R. 308; 
4 Watts, 456 ; 1 Breese, 286 ; 6 Pick. 359; 

6 Mass. 460; 2 Conn. 697; 6 Wend. 629; 

2 N. & M. 70; 1 Bailey, 13; 5 Verm. 
116; 3 J. J. Marsh. 165; 16 John. 34 ; 
19 John. 213 ; 2 Greenl. 117; 2 Penn. 817. 

2. In actions ex contractu all obligors, 
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jointly and not severally liable, and do 
others, must be made defendants. 1 Saund. 
153, note 1: 1 Breese, 128; 11 John. 101; 

2 J. J. Marsh. 38 ; 2 John. 213. 

3. In actions ex delicto , when an injury 
is done to the property of two or more joint 
owners, they must join in the action. 1 
Saund. 291, g; 11 Pick. 269; 12 Pick. 
120; 7 Mass. 135; 13 John. 286. 

4. When a tort is of such a nature that 
it may be committed by several, they may 
all be joined in an action ex delicto , or they 
mav be sued severally. But when the tort 
cannot be committed jointly, as, for example, 
slander, two or more persons cannot be sued 
jointly, although they may have uttered the 
same words. 6 John. 32. See, generally, 

3 Bouv. Inst. n. 2648, et seq. 

JOINT. United, not separate ; as, joint 
action, or one which is brought by several 
persons acting together; joint bond, a bond 
given by two or more obligorSr 

Joint contract. One in which the con¬ 
tractors arc jointly bound to perform the 
promise or obligation therein contained, or 
entitled to receive the benefit of such pro¬ 
mise or obligation. 

2. It is a general rule that a joint con¬ 
tract survives, whatever may be the bene¬ 
ficial interests of the parties under it; where 
a partner, covenantor, or other person en¬ 
titled, having a joint interest in a contract 
not running with the land, dies, the right 
to sue survives in the other partner, &c. 1 
Dali. 65, 248; Addis, on Contr. 285. And 
when the obligation or promise is to perform 
something jointly by the obligors or pro- 
missors, and one dies, the action must be 
brought against the survivor. Ham. on 
Part. 156. 

3. When all the parties interested in 
a joint contract die, the action must be 
brought by the executors or administrators 
of the last surviving obligee, against the 
executors or administrators of the last 
surviving obligor. Addis, on Contr. 285. 
See Contracts; Parties to Actions; Co - 
obligor. 

Joint executors. It is proposed to 
consider, 1. The interest which they have 
in the estate of the deceased. 2. How far 
they are liable for each other’s acts. 3. 
The rights of the survivor. 

2.—§ 1. Joint executors are considered 
in law as but one person, representing the 
testator, and, therefore, the acts of any one 
of them, which relate either to the delivery, 
gift, sale, payment, possession or release of 
Yol. I.—T t 


the testator’s goods, are deemed, as regards 
the persons with whom they contract, the 
acts of all. Bac. Abr. h. t.; 11 Yin. Abr. 
358 ; Com. Dig. Administration, B 12 ; 1 
Dane’s Abr. 583; 2 Litt. (Kentucky) II. 
315; Grodolph. 314 ; Dyer, 23, in marg.; 
16 Serg. & Rawlc, 337. But an cxccutoi 
cannot, without the knowledge of his co¬ 
executor, confess a judgment for a claim, 
part of which was barred by the act of limi¬ 
tations, so as to bind the estate of the tes¬ 
tator. 6 Pemv St. Rep. 267. 

3. —§ 2. As a general rule, it may be 
laid down that each executor is liable for 
his own wrong, or devastavit only, and not 
for that of his colleague. He may be ren¬ 
dered liable, however, for the misplaced 
confidence which lie may have reposed in 
his coexecutor. As, if he signs a receipt 
for money, in conjunction with another 
executor, and he receives no part of the 
money, but agrees that the other executor 
shall retain it, and apply it to his own use, 
this is his own misapplication, for which he 
is responsible. 1 P. Wms. 241, n. 1; 1 
Sch. & Lef. 341; 2 Sch. & Lef. 231; 7 
East, R. 256 ; 11 John. R. 16; 11 Serg. 
& Rawle, 71; Ilardr. 314; 5 Johns. Ch. 
R. 283; and see 2 Bro. C. C. 116 ; 3 Bro. 
C. C. 112 ; 2 Penn. R. 421; Fonb. Eq. B. 
2, c. 7, s. 5, n. k. 

4. —§ 3. Upon the death of one of 
several joint executors, the right of ad¬ 
ministering the estate of the testator de¬ 
volves upon the survivor. 3 Atk. 509 ; 
Com. Dig. Administration, B 12; Hamm, 
on Parties, 148. 

5. In Pennsylvania, by legislative en¬ 
actment, it is provided, u that where tes¬ 
tators may devise their estates to their 
executors to be sold, or direct such execu¬ 
tors to sell and convey such estates, or 
direct such real estate to be sold, without 
naming or declaring who shall sell the 
same, if one or more of the executors die, 
it shall or may be lawful for the surviving 
executor to bring actions for the recovery 
of the possession thereof,, and against tres¬ 
passers thereon; to sell and convey such 
real estate, or manage the same for the 
benefit of the persons interested therein.” 
Act of March 12, 1800, 3 Sm. L. 433. 

Joint stock banks. In England they 
are a species of quasi corporations , or com¬ 
panies regulated by deeds of settlement, 
and, in this respect, they stand in the same 
situation as other unincorporated bodies. 
But they differ from the latter in this, that 
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they are invested by certain statutes with 
powers and privileges usually incident to 
corporations. These enactments provide 
for the continuance of the partnership, not¬ 
withstanding a change of partners. The 
death, bankruptcy, or the sale by a partner 
of his share, docs not affect the identity of 
the partnership; it continues the same 
body, under the same name, by virtue of 
th e act of parliament, notwithstanding these 
changes. 7 Geo. IV., c. 46, s. 9. 

Joint tenants, estates. Two or more 
persons to whom are granted lands or tene¬ 
ments to hold in fee simple, fee tail, for 
life, for years, or at will. 2 Black. Coin. 
179. The estate which they thus hold is 
called an estate in joint tenancy. Vide 
Estate in joint tenancy; Jus accrescendi; 
Survivor. 

Joint trustees. Two or more persons 
who are entrusted with property for the 
benefit of one or move others. 

2. Unlike joint executors, joint trustees 
cannot act separately, but must join both in 
conveyances and receipts, for one cannot 
sell without the others, or receive more of 
the eonsidcration-mone}", or be more, a 
trustee than his partner. The trust having 
been given to the whole, it requires their 
joint act to do anything under it. They 
are not responsible for money received by 
their co-trustees, if the receipt be given for 
the mere purposes of form. But if receipts 
be given under circumstances purporting 
that the money, though not received by 
both, was under the control of both, such a 
receipt shall charge, and the consent that 
the other shall misapply the money, par¬ 
ticularly where he has it in his power to 
secure it, renders him responsible. 11 Serg. 
& Rawlc, 71. Sec 1 Sell. & Lef. 341; 5 
Johns. Cli. R. 233; Fonbl. Eq. B. 2, c. 7, 
s. 5 ; Bae. Abr. Uses and Trusts, Iv ; 2 Bro. 
Ch. R. 116; 3 Bro. Oh. R. 112. In the 
case of the Attorney General v. Randall, a 
different doctrine was held. Id. pi. 9. 

JOINTRESS or JOINTURESS. A 
woman who has an estate settled on her by 
her husband, to hold during her life, if she 
survive him. Co. Litt. 46. 

JOINTURE, estates. A competent live¬ 
lihood of freehold for the wife, of lands and 
tenements; to take effect in profit or pos¬ 
session, presently after the death of the 
husband, for the life of the wife at least. 

2. Jointures are regulated by the statute ! 
of 27 Hen. VIII. c. 10, commonly called the 
statute of uses . 


3. To make a good jointure, the follow¬ 
ing circumstances must concur, namely. 
1. It must take effect, in possession or pro¬ 
fit, immediately from the death of the hus¬ 
band. 2. It must be for the wife’s life, or 
for some greater estate. 3. It must be 
limited to the wife herself, and not to any 
other person in trust for her. 4. It must 
be made in satisfaction for the wife’s whole 
dower, and not of part of it only. 5. The 
estate limited to the wife must be expressed 
or averred to. be, in satisfaction of her whole 
dower. 6. It must be made before marriage. 
A jointure attended with all these circum¬ 
stances is binding on the widow, and is a 
complete bar to the claim of dower; or 
rather it prevents its ever arising. But 
there are other modes of limiting an estate 
to a wife, which, Lord Coke says, arc good 
jointures within the statute, provided the 
wife accepts of them after the death of the 
husband. She may, how r evcr, reject them, 
and claim her dower. Cruise, ])ig. tit. 7 ; 
2 Bl. Com. 137; Perk. h. t. In its more 
enlarged sense, a jointure signifies a joint 
estate, limited to both husband and. wife. 
2 Bl. Com. 137. Vide 14 Vin. Ab. 540 ; 
Bac. Ab. h. t.; 2 Bouv. Inst. n. 1761, et 
scq. 

JOUR. A French word, signifying day. 
It is used in our old law r books, as, tout jours , 
for ever. It is also frequently employed in 
the composition of words, as, journal , a 
day book; journeyman , a man who works 
by the day ; journeys account . (q. v.) 

JOURNAL, mar. law. The book kept 
on board of a ship or other vessel, which 
contains an account of the ship’s course, 
with a short history of every occurrence 
during the voyage. Another name for log¬ 
book. (q. v.) Chit. Law of Nat. 199. 

Journal, common law . A book used 
among merchants, in which the contents of 
the waste-book are separated every month, 
and entered on the debtor and creditor side, 
for more convenient posting in the ledger. 

Journal, legislation . An account of 
the proceedings of a legislative body. 

2. The Constitution of the United States, 
art. 1, s, 5, directs that u each house shall 
keep a journal of its proceedings ; and from 
time to time publish the same, excepting 
such parts as may, in their judgment, re¬ 
quire secrecy.” Vide 2 Story, Const. 301. 

3. The constitutions of the several states 
contain similar provisions. 

4. The journal of either house is evi¬ 
dence of the action of that house upon all 
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mutters before it. 7 Cowcn, R. 613; 
Oowp. 17. 

JOURNEYS ACCOUNT, Eng. prac¬ 
tice. When a writ abated without any fault 
of the plaintiff, he was permitted to sue out 
a new writ, within as little time as he pos- 
sibl y could after abatement of the first writ, 
which was quasi a continuance of the first 
writ, and placed him in a situation in which 
he would have been, supposing he had still 
proceeded on that writ. This was called 
journeys account. 

2. This mode of proceeding has fallen 
into disuse, the practice now being to per¬ 
mit that writ to be quashed, and to sue out 
another. Vide Termcs dc la Ley, h. t.; 
Bac. Ab. Abatement, Q ; 14 Vin. Ab. 558; 
4 Com. Dig. 714 ; 7 Mann. & Gr. 762. 

JUDEX. This word has several signi¬ 
fications : 1. The judge, one who declares 
the law, qui jus dicit: one who administers 
justice between the parties to a cause, when 
lawfully submitted to him. 2. The judicial 
power, or the court. 3. Anciently, by judex 
was also understood a juror. Vide Judge, 

Judex a quo. A judge from whom an 
appeal may be taken ; a judge of a. court 
below. Sec A quo ; 6 Mart. Lo. Rep. 520. 

Judex ad quem. A judge to whom an 
appeal may be taken : a superior judge. 

JUDGE. A public officer, lawfully ap¬ 
pointed to decide litigated questions accord¬ 
ing to law. This, in its most extensive 
sense, includes all officers who are appointed 
to decide such questions, and not only judges 
properly so called, but also justices of the 
peace, and jurors, who are judges of the 
facts in issue. See 4 Dali. 229 ; 3 Yeates, 
R. 300. In a more limited sense, the term 
judge signifies an officer who is so named 
in his commission, and who presides in some 
court. 

2. Judges are appointed or elected, in 
a variety of ways, in the United States; 
they are appointed by the president, by and 
with the consent of the senate; in some of 
the states they arc appointed by the go¬ 
vernor, the governor and senate, or by the 
legislature. In the United States, and 
some of the states, they hold their offices 
during good behaviour: in others, as in 
New York, during good behaviour, or until 
they shall attain a certain age; and in 
others for a limited term of years. 

3. Impartiality is the first, duty of a 
judge ; before he gives an opinion, or sits in 
judgment in a cause, he ought to be certain 
that he has no bias for or against either of 


the parties; and if he has any (the slight¬ 
est) interest in the cause, he is disqualified 
from sitting as judge ; aliquis non debet esse 
judex in propria causa; 8 Co. 118 , 21 
Pick. Rep. 101; 5 Mass. 92; 13 Mass. 
340; 6 Pick. It. 109 ; 14 S. k R. 157-8: and 
when he is aware of such interest, he ought 
himself to refuse to sit on the case. It 
seems it is discretionary with him whether 
he will sit in a cause in which lie has been 
of counsel. 2 Marsh. 517; Ooxc, 164; 
see 2 Binn. 454. But the delicacy which 
characterizes the judges in this country, 
generally, forbids their sitting in such a 
cause. 

4. He must not only be impartial, but 
he must follow and enforce the law, whether 
good or bad. He is bound to declare what 
the law is, and not to make it; he is not 
an arbitrator, but an interpreter of the law. 
It is his duty to be patient in the investiga¬ 
tion of the case, careful in considering it, 
and firm in his judgment. Tic ought, ac¬ 
cording to Cicero, “ never to lose sight that 
he is a man, and that he cannot exceed the 
power given him by his commission ; that 
not only power, but public confidence has 
been given to him; that he ought always 
seriouslv to attend not to his wishes but to 
the requisitions of law, of justice and reli¬ 
gion.” Cic. pro. Cluentius. A curious 
case of judicial casuistry is stated by Aulus 
Gellius Att. Noct. lib. 14, cap. 2, which 
may be interesting to the reader. 

5. While acting within the bounds of 
his jurisdiction, the judge is not responsible 
for any error of judgment, nor mistake he 
may commit as a judge. Co. Litt. 294 ; 

2 Inst. 422 ;, 2 Dali. R. 160 ; 1 Yeates, R. 
443; 2 N. & M’C. 168; 1 Day, R. 315; 

1 Root, R. 211; 3 Caines, R. 170: 5 John. 
R. 282; 9 John. R. 395; 11 John. R. 150: 

3 Marsh. R. 76; 1 South. R. 74; IN. H. 
Rep. 374; 2 Bay, 1, 69; 8 Wend. 468; 
3 Marsh. R. 76. When he acts corruptly, 
he maybe impeached. 5 John. R. 282; 
8 Cowen, R. 178; 4 Dali. R. 225, 

6. A judge is not competent as a wit¬ 
ness in a cause trying before him, for this, 
among other reasons, that he can hardly be 
deemed capable of impartially deciding on 
the admissibility of his own testimony, or 
of weighing it against that of another. 

2 Martin’s R. N. S. 312. 

Vide Com. Dig. Courts, B 4, C 2, E 1, 
P 16—Justices, I 1,2, and 3; 14 Vin. Ab. 
573 ; Bac. Ab. Courts, &c., B; 1 Kent, 
Com. 291; Ayl. Parerg. 309; Story, Const. 
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Index, h. t. See U. S. Dig. Courts, I, 
where will be found an abstract of various 
decisions relating to the appointment and 
powers of judges in different states. Vide 
Equality; Incompetency. 

JUDGE ADVOCATE. An officer who 
is a member of a court martial. 

2. His duties are to prosecute in the 
name of the United States, but he shall so 
far consider himself as counsel for the pri¬ 
soner. after the prisoner shall have made 
his plea, as to object to leading questions 
to an}' of the witnesses, or any question to 
tho prisoner, the answer to which might 
tend to criminate himself. He is further to 
swear the members of the court before they 
proceed upon any trial. Buies and Articles 
of War, art. 69, 2 Story, L. U. S. 1001; 
Lid. Jud. Adv. passim. 

JUDGE’S NOTES. They are short state¬ 
ments, made by a judge on the trial of a 
cause, of what transpires in the course of 
such trial. They usually contain a state¬ 
ment of the testimony of witnesses ; of docu¬ 
ments offered or admitted in evidenceof 
offers of evidence and whether it has been 
received or rejected, and the like matters. 

2. In general judge’s notes arc not evi¬ 
dence of what transpired at a former trial, 
nor can they be read to prove what a de¬ 
ceased witness swore to on such former 
trial, for they are no part of the record, 
and he is not officially bound to make them. 
But in chancery, when a new trial is or¬ 
dered of an issue sent out of chancery to a 
court of law, and it is suggested that some 
of the witnesses in the former trial are of 
an advanced age, an order may be made 
that, in the event of death or inability to 
attend, their testimony may be read from 
the judge’s notes. 1 Greenl. Ev. § 166. 

JUDGMENT, practice. The decision or 
sentence of the law, given by a court of 
justice or other competent tribunal, as the 
result of proceedings instituted therein, for 
the redress of an injury. 

2. The language of judgments, there¬ 
fore, is not that “ it is decreed,” or “ re¬ 
solved,” by the court; but “ it is consi¬ 
dered,” (consideratum est per curiam) that 
the plaintiff recover his debt, damages, or 
possession, as the case may require, or that 
the defendant do go without day. This 
implies that the judgment is not so much 
the decision of tho court, as the sentence 
of the law pronounced and decreed by 
the court, after due deliberation and in¬ 
quiry. 


3. To be valid, a judicial judgment must 
be given by a competent judge or court, at 
a time and place appointed by law, and in 
the form it requires. A judgment would 
be null, if the judge had not jurisdiction 
of the matter ; or, having such jurisdiction, 
he exercised it when there was no court 
held, or out of his district; or if he ren 
dered a judgment before the cause was pre¬ 
pared for a hearing. 

4. The judgment must confine itself to 
the question raised before the court, and 
cannot extend beyond it. For example, 
where the plaintiff sued for an injufy com¬ 
mitted on his lands by animals owned and 
kept carelessly by defendant, the judgment 
may be for damages, but it cannot command 
the defendant for the future to keep his 
cattle out of the plaintiff’s land. That would 
be to usurp the power of the legislature. 
A judgment declares the rights which be¬ 
long to the citizen, the law alone rules 
future actions. The law commands all men, 
it is the same for all, because it is general ; 
judgments are particular decisions, which 
apply only to particular persons, and bind 
no others ; they vary like the circumstances 
on which they are founded. 

5. Litigious contests Resent to the 
courts facts to appreciate, agreements to be 
construed, and points of law to be resolved. 
The judgment is the result of the full ex¬ 
amination of all these. 

6. There are four kinds of judgments 
in civil cases, namely : 1. When the facts 
are admitted by the parties, but the law is 
disputed ; as in case of judgment upon de¬ 
murrer. 2. When the law is admitted, but 
the facts are disputed ; as in case of judg¬ 
ment upon a verdict. 3. When both the 
law and the facts are admitted by confes¬ 
sion ; as in the case of cognovit actionem, 
on the part of the defendant; or nolle pro¬ 
sequi, on the part of the plaintiff. 4. By 
default of either party in the course of legal 
proceedings, as in the case of judgment by 
nihil dieit, or non sum informatus, when 
the defendant has omitted to plead or in¬ 
struct his attorney to do so, after a proper 
notioe; or in cases of judgment by non 
pros; or, as in case of nonsuit, when the 
plaintiff omits to follow up his proceed¬ 
ings. 

7. These four species of judgments, 
again, are either interlocutory or final. \ ide 
3 Black. Com. 396; Bingh. on Judgm. 1 
For the lien of judgments in the several 
states, vide Lien . 
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8. A list of the various judgments is 
tore given. 

<). Judgment in assumpsit is either in 
favor of the plaintiff or defendant; when in 
favor of the plaintiff, it is that he recover a 
specified sum, assessed by a jury, or on 
reference to the prothonotary, or other pro¬ 
per officer, for the damages which he has 
sustained, by reason of the defendant’s non¬ 
performance of his promises and under¬ 
takings, and for full costs of suit. 1 Chit. 
PI. 100. When the judgment is for the 
defendant, it is that he recover his costs. 

10. Judgment in actions on the case for 
torts, when tor the plaintiff, is that he re¬ 
cover a sum of money ascertained by a jury, 
for his damages occasioned by the commit¬ 
ting of the grievances complained of, and 
the costs of suit. 1 Ch. PI. 147. When 
for the defendant, it is for costs. 

11. Judgment of cassetur breve , or bit la, 
is in cases of pleas in abatement where the 
plaintiff prays that his u writ” or M bill” 
il may be quashed, that he may sue or ex¬ 
hibit a better one.” Stcph. PI. 130, 131, 
128 : Lawes, Civ. PI. 

12. Judgment by confession . When 
instead of entering a plea, the defendant 
chooses to confess the action: or, after 
pleading, he docs, at any time before trial, 
both confess the action and withdraw his 
plea or other allegations; the judgment 
against him, in these two cases, is called a 
judgment by confession or by confession re¬ 
lict a verificatione. Steph. PI. 130. 

13. Contradictory judgment. By this 
term is understood, in the state of Louisiana, 

' a judgment, which has been given after the 
parties have been heard, either in support 
of their claims, or in their defence. Code of 
Pract. art. 535 ; 11 L. R. 366, 569. A judg¬ 
ment is called contradictory to distinguish 
it from one which is rendered by default. 

14. Judgment in covenant; when for 
the plaintiff, is that he recover an ascer¬ 
tained sum for his damages, which he has 
sustained bv reason of the breach or breaches 
of the defendant’s covenant, together with 
costs of suit. 1 Chitty’s Plead. 116, 117. 
When for the defendant, the judgment is 
for costs. 

15. Judgment in the action of debt; 
when for the plaintiff, is that he recover his 
debt, and, in general, nominal damages for 
the detention thereof: and in cases under the 
8 and 9 Wm. III. c. 11, it is also awarded, 
that the plaintiff have execution for the da¬ 
mages sustained by the breach of a bond, 
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conditioned for the performance of cove¬ 
nants : and that plaintiff recover full costs 
of suit. 1 Chitty’s PI. 108, 9. 

16. In some penal and other particular 
actions the plaintiff does not, however, al¬ 
ways recover costs. Espinassc on Pen. Act. 
154: Hull, on Costs, 200; Bull. N . P. 000 ; 
5 Johns. R. 251. 

17. When the judgment is for the de¬ 
fendant, it is generally for costs. In some 
penal actions, however, neither party can 
recover costs, 5 Johns. R. 251. 

18. Judgment by default , is a judgment 
rendered in consequence of the non-appear¬ 
ance of the defendant, and is either by nil 
dicit; vide Judgment by nil dicit , or by non 
sum informatus; vide Judgment by non sum 
informutus. 

19. This judgment is interlocutory in 
assumpsit, covenant, trespass, case, and re¬ 
plevin, where the sole object of the action 
is damages; but in debt, damages not being 
the principal object of the action, the plain¬ 
tiff usually signs final judgment in the first 
instance. Vide Coni. Dig. Pleader, B 11 
and 12, E 42; 7 Vin. Ab. 429 ; Doct. PL 
208 ; Grab. Pr. 631 ; Dane’s Ab. Index, 
h. t.: 3 Chit. Pr. 671 to 680 ; Tidd’s Pr. 
563; 1 Lilly’s Reg. 585; and article Default. 

20. Judgment in the action of detinue; 
when for the plaintiff, is in the alternative, 
that he recover the goods, or the value 
thereof, if he cannot have the goods them¬ 
selves, and his damage for the detention and 
costs. 1 Ch. PI. 121, 2; 1 Dali. R. 458. 

21. Judgment in eri'or , is a judgment 

rendered by a court of error, on a record 
sent up from an inferior court. These judg¬ 
ments arc of two kinds, of affirmance and 
reversal. When the judgment is for the 
defendant in error, whether the errors as¬ 
signed be in law or in fact, it is u that the 
former judgment be affirmed, and stand in 
full force and effect, the said causes and 
matters assigned for error notwithstanding, 
and that the defendant in error recover 
$—for his damages, charges and costs 
which he hath sustained,” &c. 2 Tidd’s 

Pr. 1126 ; Arch. Forms, 221. When it is 
for the plaintiff in error, the judgment is 
that it be reversed or recalled. It is to be 
reversed for error in law, in this form, that 
it u be reversed, annulled and altogether 
holden for nought.” Arch. Forms, 224. 
For error in fact the judgment is recalled , 
revocatur . 2.Tidd, Pr. 1126. 

22. A final judgment is one which put> 
an end to the suit. 
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23. When the issue is one in fact , and 
is tried by a jury, the jury at the time that 
they try the issue, assess the damages, and 
the judgment is final in the first instance, 
and is that the plaintiff do recover the da¬ 
mages assessed, 

24. When an interlocutory judgment 
has been rendered, and a writ of inquiry 
has issued to ascertain the damages, on the 
return of the inquisition the plaintiff is enti¬ 
tled to a final judgment, namely, that he 
recover the amount of damages so assessed . 
Steph. PI. 127, 128. 

25. An interlocutory judgment, is one 
given in the course of a cause, before final 
judgment. When the action sounds in 
damages, and the issue is an issue in law, 
or when any issue in fact not tried by a 
jury is decided in favor of the plaintiff, then 
the judgment is that the plaintiff ought to 
recover his damages without specifying their 
amount; for, as there has been no trial by 
jury in the case, the amount of damages is 
not yet ascertained. The judgment is then 
said to be interlocutory. 

26. To ascertain such damages it is the 
practice to issue a writ of inquiry. Steph. 
PI. 127. When the action is founded on a 
promissory note, bond, or other writing, or 
any other contract by which the amount due 
may be readily computed, the practice is, in 
some courts, to refer it the prothonotary 
or clerk to assess the damages. 

27. There is one species of interlocu¬ 
tory judgment which establishes nothing but 
the inadequacy uf the defence set up ; this 
is the judgment for the plaintiff on demurrer 
to a plea in abatement, by which it appears 
that the defendant has mistaken the law on 
a point which does not affect the merits of 
his case ; and it being but reasonable that 
he should offer, if he ean, a further defence, 
that judgment is that lie do answer over, in 
technical language, judgment of respondeat 
ouster, (q. v.) Steph. Plead, 126 ; Bac. Ab. 
Pleas, N. 4; 2 Areh. Pr. 3. 

28. Judgment of nil capiat per breve or 
per bill am. When an issue arises upon a 
declaration or peremptory plea, and it is 
decided in favor of the defendant, the judg¬ 
ment is, in general, that the plaintiff take 
nothing by his writ , (or bill,) and that the 
de fendant go thereof without day , &c. This 
is called a judgment of nil capiat pet breve , 
or per billam. Steph. PI. 128. 

29. Judgment by nil dicit , is one ren¬ 
dered against a defendant for want of a plea. 
The plaintiff obtains a rule on the defendant 


to plead within a time specified, of which he 
serves a notice on the defendant or his at¬ 
torney ; if the defendant neglect to enter a 
plea within the time specified, the plaintiff 
may sign judgment against him. 

30. Judgment of nolle prosequi, is a 
judgment entered against the plaintiff', 
where, after appearance and before judg¬ 
ment, he says, “he will not further prose¬ 
cute his suit.” Steph. PI. 130; Lawcs’ 
Civ. PL 166. 

31. Judgment of non obstante veredicto , 
is a judgment rendered in favor of the plain¬ 
tiff, without regard to the verdict obtained 
by the defendant. 

32. The motion for such judgment is 
made where after a pleading by the defend¬ 
ant in confession and avoidance, as, for ex¬ 
ample, a plea in bar, and issue joined there¬ 
on, and verdict found for the defendant, the 
plaintiff on retrospective examination of the 
record, conceives that such plea was bad in 
substance,and might have been made the sub¬ 
ject of demurrer on that ground. If the plea 
was itself substantially bad in law, of course 
the verdict, which merely shows it to be 
true in point of fact, cannot avail to entitle 
the defendant to judgment; while on the 
other hand the plea bein^in confession and 
avoidance, involves a confession of the 
plaintiff’s declaration, and shows that he 
was entitled to maintain his action. In 
such case, therefore, the court will give 
judgment for the plaintiff’, without regard 
to the verdict; and this, for the reasons above 
explained, is called a judgment upon confes¬ 
sion, Sometimes it may be expedient for 
the plaintiff to move for judgment non ob¬ 
stante, &c., even though the verdict be in 
his own favor ; for, if in such case as above 
described, he takes judgment as upon the 
verdict , it seems that such judgment would 
be erroneous, and that the only safe course 
is to take it as upon confession, 1 Wils 
63 ; Cro. Eliz. 778 : 2 Boll. Ab. 99. See 
also, Cro. Eliz. 214 ; 6 Mod. 10 ; Str. 394 ; 

1 Ld. Eaym. 641 : 8 Taunt. 413 ; Bast. 
Ent. 622 ; 1 Wend. 307 ; 2 Wend. 024 ■ 

5 Wend. 513 ; 4 Wend. 468 ; 6 Cowen, B. 
225. See this Diet. Replcadcr , for the 
difference between a replcadcr and a judg¬ 
ment non obstante veredicto. 

33. Judgment by non sum informatns , 
is one which is rendered, when instead ot 
entering a plea, the defendant’s attorney 
says he is not informed of any answer to 
be given to the action. Steph. PL 130. 

34. Judgment of non pros,, (from nJJ 
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prosequitur,) is one given against the plain¬ 
tiff, in any class of actions, for not declaring, 
or replying, or surrejoining, &c., or for not 
entering the issue. 

35. Judgment of nonsuit, practice, is 
one against the plaintiff, which happens when, 
on trial by jury, the plaintiff, on being called 
or demanded, at the instance of the defend¬ 
ant, to be present while the jury give their 
verdict, fails to make his appearance. 

36. In this case, no verdict is given, 
but the judgment of nonsuit passes against 
the plaintiff. So if, after issue be joined, 
the plaintiff neglect to bring such issue on 
to be tried in due time, as limited by the 
practice of the court, in the particular case, 
judgment will be also given against him for 
this default; and it is called judgment as in 
case of nonsuit . Steph. PI. 131. 

37. After suffering a nonsuit, the plain¬ 
tiff may commence another action for the 
same cause for which the first had been in¬ 
stituted. 

38. In some cases, plaintiffs having ob¬ 
tained information in what manner the jury 
had agreed upon their verdict before it was 
delivered in court, have, when the jury were 
ready to give in such verdict against them, 
suffered a nonsuit for the purpose of com¬ 
mencing another action and obtaining an¬ 
other trial. To prevent this abuse, the 
legislature of Pennsylvania have provided, 
by the Act of March 28,1814, 6 Reed’s L. 
208, that “ whenever on the trial of any 
cause, the jury shall be ready to give in 
their verdict, the plaintiff shall not be called, 
nor shall lie then be permitted to suffer a 
nonsuit.”. 

39. Judgment quod computet . The 
name of an interlocutory judgment in an 
action of account render that the defendant 
do account , quod computet . Vide 4 Wash. 
C. C. R. 84; 2 Watts, R. 95 ; 1 Penn. R. 
138. 

40. Judgment quod recuperet . When 
an issue in law, other than one arising on a 
dilatory plea, or an issue in fact, is decided 
in favor of the plaintiff, the judgment i 9 , 
that the plaintiff do recover, which is called 
a judgment quod recuperet . Steph. PI. 126 ; 
Com. Big. Abatement, I 14,1 15; 2 Arch. 
Pr. 3. This judgment Is of two kinds, 
namely, interlocutory or final. 

41. Judgment in replevin , is either for 
the plaintiff or defendant. 

42. —§ 1. For the plaintiff. 1. When 
the declaration is in the detinuit, that is, 
where the plaintiff declares, that the chattels 


u were detained until replevied by the 
sheriff,” the judgment is that he recover 
the damages assessed by the jury for the 
taking and unjust detention, or for the lat¬ 
ter only, where the former was justifiable, 
as also his costs. 5 Scrg. & Rawdc, 133 ; 
Ham. N. 1\ 488. 

43. —2. If the replevin is in the detinet , 
that is, w'here the plaintiff' declares that the 
chattels taken are “ yet detained,” the jury 
must find, in addition to the above, the 
value of the chattels, (assuming that they 
are still detained,) not in a gross sum, but 
each separate article; for the defendant, 
perhaps, will restore some, in which case 
the plaintiff' is to recover the value of the 
remainder. Ham. N. P. 489 ; Fitz. N. B. 
159, b; 5 Serg. & Rawle, 130. 

44. —§ 2. For the defendant. 1. If the 
replevin be abated, the judgment is, that the 
writ or plaint abate, and that the defendant 
(having avowed) have a return of the chat¬ 
tels. 

45. —2. When the plaintiff is nonsuited, 
the judgment for the defendant, at common 
law, is, that the chattels be restored to him, 
and this without his first assigning the pur¬ 
pose for which they w f crc taken, because, 
by abandoning his suit, the plaintiff admits 
that he had no right to dispossess the de¬ 
fendant by prosecuting the replcviri. The 
form of this judgment is simply u to have a 
return,” without adding the words “ to hold 
irreplevisable.” Ham. N. P. 490. 

46. As to the form of judgments iu 
cases of nonsuit, under the 21 lien. VIII, 
c. 19, and 17 Car. II. c. 7, see Ham. N. P. 
490, 491 ; 2 Oh. Plead. 161 : 8 Wentw. 
PI. 116; 5 Scrg. & Rawle, 132 j 1 Saund 
195, n. 3 ; 2 Saund. 286, n. 5. It is still 
in the defendant’s option, in these cases, to 
take his judgment pro retorno habendo at 
common law. 5 Serg. Sc Rawdc, 132; 1 
Lev. 255; 3 T. R. 349. 

47. —3. When the avowant succeeds upon 
the merits of his case, the common law 
judgment is, that he “ have return irre¬ 
plevisable,” for it is apparent that lie is 
by law entitled to keep possession of the 
goods. 5 Serg. & Rawdc, 135 ; Ilam. N. 
P. 493; 1 Chit. PI. 162. For the form 
of judgments in favor of the avowant, 
under the last mentioned statutes, see Ham. 
N* P. 494-5. 

48. Judgment of respondeat ouster . 
When there is an issue in law, arising on a 
dilatory plea, and it is decided in favor of 
the plaintiff, the judgment is only that the 
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defendant answer over, which is called a 
judgment of respondeat ouster . The plead¬ 
ing is accordingly resumed, and the action 
proceeds. Steph. PI. 126 ; see Bac. Abr. 
Pleas, N 4; 2 Arch. Pr. 3. 

49. Judgment of retraxit , is one where, 
after appearance and before judgment, the 
plaintiff enters upon the record that he 
“ withdraws his suitin such case judg¬ 
ment is given against him. Steph. PI. 130. 

50. Judgment in an action of trespass , 
when for the plaintiff, is, that he recover 
the damages assessed by the jury, and the 
costs. For the defendant, that he recover 
the costs. 

51. Judgment in action on the case for 
trover , when for the plaintiff, is, that he 
recover damages and costs. 1 Ch. PI. 157. 
For the defendant, the judgment is, that he 
recover his costs. 

52. Judgment of capiatur . At com¬ 
mon law, on conviction, in a civil action, of 
a forcible wrong, alleged to have been 
committed vi et armis , &c., the defendant 
was obliged to pay a fine to the king, for 
the breach of the peace implied in the act, 
and a judgment of capiatur pro fine was ren¬ 
dered against him, under which he washable 
to be arrested, and imprisoned till the fine was 
paid. But by the 5 W. & M. c. 12, the judg¬ 
ment of capiatur pro fine was abolished. 
Gould on PI. § 38, 82; Bac. Ab. Fines 
and Amercements, Cl; 1 Ld. Raym. 273,4; 
Style, 346. Sec Judgment of misericord id. 

53. Judgment of misericordid. At com¬ 
mon law, the party to a suit who did not 
prevail was punished for his unjust vexa¬ 
tion, and therefore judgment was given 
against him, quod sit in misericordid pro 
falso clamore . Hence, when the plaintiff 
sued out a writ, the sheriff was obliged to 
take pledges of prosecution before he re¬ 
turned it, which, when fines and amerce¬ 
ments were considerable, were real and 
responsible persons, and answerable for 
those amercements; but now they are never 
levied, and the pledges are merely formal, 
namely, John Doe and Richard Roe. Bac. 
Ab. Fines, &c., C 1; 1 Lord Ray. 273, 4. 

54. In actions where the judgment was 
against the defendant, it was entered at 
common law, with a misericordid or a capi¬ 
atur. With a misericordia in actions on 
contracts, with a capiatur in actions of tres¬ 
pass, or other forcible wrong, alleged to 
have been committed vi et armis . See 
Judgment of capiatur; Gould on PI. c. 4, 
to 38, 82. b3. 


55. Judgment quod partitio fiat , is a 
judgment, in a writ of partition, that par¬ 
tition be made; this is not a final judgment 
The final judgment is, quod partitio facta 
firma et stabilis in perpetuum teneatur. Co. 
Litt. 169 ; 2 31. Rep. 1159. 

56. Judgment quod partes replacitent , 
The name of a judgment given when the 
court award a repleader. 

57. When issue is joined on an imma¬ 
terial point, or a point on which the court 
cannot give a judgment determining the 
right, they award a replcadcr or judgment 
quod partes replacitent. See Bac. Ab. Picas, 
&c., M; 3 Hayw. 159 ; Peck’s R. 325. See, 
generally, Bouv. Inst Index, h. t. 

Judgment, arrest of, practice. This 
takes place when the court withhold judg¬ 
ment from the plaintiff on the ground that 
there is some error appearing on the face 
of the record, which vitiates the proceed¬ 
ings. In consequence of such error, on 
whatever part of the record it may arise, 
from the commencement of the suit to the 
time when the motion in arrest of judgment 
is made, the court are bound to arrest the 
judgment. 

2. It is, however, only with respect to 
objections apparent on the record, that such 
motions can be made. They cannot, in 
general, be made in respect to formal 
objections. This was formerly otherwise, 
and judgments were constantly arrested for 
matters of mere form ; 3 Bl. Com. 407; 2 
Reeves, 448; but this abuse has been long 
remedied by certain statutes passed at dif¬ 
ferent periods, called the statutes of amend¬ 
ment and jeofails, by the effect of which, 
judgments, cannot, in general, now be ar¬ 
rested for any objection of form. Steph. 
PI. 117 ; sec 3 Bl. Com. 393; 21 Yin. Ab. 
457 ; 1 Sell. Pr. 496. 

Judgment roll, Eng. law . A record 
made of the issue roll, (q. v.) which, after 
final judgment has been given in the cause, 
assumes this name. Steph. PL 133. Vide 
Issue Roll. 

JUDICATURE. The state of those 
employed in the administration of justice, 
and in this sense it is nearly synonymous 
with judiciary. This term is also used to 
signify a tribunal; and sometimes it is em¬ 
ployed to show the extent of jurisdiction, 
as, the judicature is upon writs of error, &c. 
Com. Dig. Parliament, L 1; and see Com. 
Dig. Courts, A. If 

JUDICES PEDANEOS. Among the 
Romans, the praetors, and other great ma- 
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gistrates, did not themselves decide the 
actions which arose between private indi¬ 
viduals ; these were submitted to judges 
chosen by the parties, and these judges 
were called judices pedaneos. Iu choosing 
them, the plaintiff had the right to nomi¬ 
nate, and the defendant to accept or reject 
those nominated. Ileinnec. Antiq. lib. 4, 
tit. b, n. 40 : 7 Toull. n. 353. 

JUDICIAL. Belonging, or emanating 
from a judge, as such. 

2. Judicial sales, arc such as are ordered 
by virtue of the process of courts. 1 Supp. 
to Yes. jr., 120, 160; 2 Ves. jr., 50. 

3. A judicial writ is one issued in the 
progress of the cause, in contradistinction 
to an original writ. 3 Bl. Coin. 282. 

4. Judicial decisions, are the opinions 
or determinations of the judges in causes 
before them. Hale, H. C. L. 68 ; Willes 5 
It. 666 : 3 Barn. & Aid. 122; 4 Barn. & 
Add. 207 ; 1 II. Bl. 63; 5 M. & S. 185. 

5. Judicial power, the authority vested 
in the judges. The constitution of the 
United States declares, that “ the judicial 
power of the United States shall be vested 
in one supreme court, and in such inferior 
courts as the congress may, from time to 
time, ordain and establish. 55 Art. 3, s. 1. 

6. By the constitutions of the several 
states, the judicial power is vested in such 
courts as are enumerated in each respect¬ 
ively. See the names of the several states. 
There is nothing in the constitution of the 
United States to forbid or prevent the legis¬ 
lature of a state from exercising judicial 
functions; 2 Pet. R. 413; and judicial 
acts have occasionally been performed by 
the legislatures. 2 Root, R. 350 ; 3 Greenl. 

R. 334; 3 Dali. R. 386 ; 2 Pet. R. 660 ; 
16 Mass. R. 328 ; Walk. R. 258 ; 1 New 
H. Rep. 199; 10 Yerg. R. 59 ; 4 Greenl. 
K 140; 2 Chip. R. 77; 1 Aik. R. 314. 
But a state legislature cannot annul the 
judgments, nor determine the jurisdiction 
of the courts of the United States; 5 
Cranch, R. 115; 2 Dali. R. 410; nor au¬ 
thoritatively declare what the law is, or has 
been, but what it shall be. 2 Cranch, R. 
272; 4 Pick. R. 23. Vide Ayl. Parerg. 
27; 3 M. R. 248 ; 4 M. R. 451; 9 M. R. 
325; 6 M. R. 668; 12 M. R. 349; 3 N. 

S. 551; 5 N. S. 519 ; 1 L. R. 438 ; 7 M. 
R. 325 ; 9 M. R. 204; 10 M. R. 1. 

J UDICIAL ADMISSIONS. Those which are 
generally made in writing in court by the 
attorney of the party; they appear upon 
the record, as in the pleadings and the like. 


Judicial confessions, criminal law . 
Those voluntarily made before a magistrate, 
or in a court, in the due course of legal 
proceedings. A preliminary examination, 
taken in writing, by a magistrate lawfully 
authorized, pursuant to a statute, or the 
plea of guilty, made in open court to an 
indictment, are sufficient to found a con¬ 
viction upon them. 

Judicial conventions. Agreements 
entered into in consequence of an order of 
court; as,for example, entering into a bond 
on taking out a writ of sequestration. 6 
N. S. 494. 

Judicial mortgage. In Louisiana, it is 
the lien resulting from judgments, whether * 
these be rendered on contested cases, or by 
default, whether they be final or provisional, 
in favor of the person obtaining them. Civ. 
Code of Lo. art. 3289. 

Judicial sale. A sale by authority of 
some competent tribunal, by an officer 
authorized by law for the purpose. 

2. The officer who makes the sale, con¬ 
veys all the rights of the defendant, or 
other person against whom the proeess has 
been Issued, in the property sold. Under 
such a sale there is no warranty, either 
express or implied, of the thing sold. 9 
Wheat. 616. When real estate is sold by 
the sheriff or marshal, the sale is subject 
to the confirmation of the court, or it may 
be set aside. See 4 Wash. C. C. R. 45 ; 
Wallace, 128 ; 4 Wash. C. C. R. 322. 

Judicial writs, Eng. practice . The 
capias and all other writs subsequent to the 
original writ not issuing out of chancery, 
but from the court into which the original 
was returnable, and being grounded on what 
had passed in that court in consequence of 
the sheriffs return, were called judicial 
writs, 'my contradistinction to the writs 
issued out of chancery, which were called 
original writs. 3 Bl. Com. 282. 

JUDICIARY. That which is done while 
administering justice ; the judges taken col¬ 
lectively ; as, the liberties of the people are 
secured by a wise and independent judici¬ 
ary. See Courts; and 3 Story, Const. B. 

3, c. 38. 

JUDICIUM DEI. The judgment of 
God. The English law formerly impiously 
ealled the judgments on trials by ordeal, 
by battle, and the like, the judgments of 
God. 

JUICIO DE CONCURSO. This term 
is Spanish, and is used in Louisiana. It 
is the name of an action brought for the 
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purpose of making a distribution of an in¬ 
solvent’s estate. It differs from all other 
actions in this important particular, that all 
the parties to it except the insolvent, are at 
once plaintiffs and defendants. Each creditor 
is plaintiff against the failing debtor, to re¬ 
cover the amount duo by him, and against 
the co-creditors, t<> diminish the amount 
they demand from his estate, and each is, 
of necessity, defendant against the opposi¬ 
tion made by the other creditors against his 
demand. From the peculiar situation in 
-which the parties are thus placed, many 
distinct and separate suits arise, and arc 
decided during the pendency of the main 
one, by the insolvent in which they origi¬ 
nate. 4 N. S. 601 ; 3 Ilarr. Cond. Lo. R. 
409. 

JUNIOR. Younger. 

2. This has been held to be no part of 
a man’s name, but an addition by use, and 
a convenient distinction between a father 
and son of the same name. 10 Mass. R. 
203 ; 10 Paige, 170 ; 1 Pick. R. 388 ; 7 
John. R. 549; 2 Caines, 164; 1 Pick. 
388 ; 15 Pick. 7 ; 17 Pick. 200 ; 3 Mete. 
330. 

3. Any matter that distinguishes per¬ 
sons renders the addition of junior or senior 
unnecessary. 1 Mod. Ent. 35; Salk. 7. 
But if father and son have both the same 
name, the father shall be, prima facie , in¬ 
tended, if junior be not added, or some 
other matter of distinction. Salk. 7 ; 6 
Rep. 20; 11 Rep. 39 ; Hob. 330. If father 
and son have the same name and addition, 
and the former sue the latter, the writ is 
abateable unless the son have the further 
addition of junior, or the younger. But if 
the father be the defendant and the son the 
plaintiff, there is no need of the further ad¬ 
dition of senior , or the elder, to#^he name 
of the father. 2 Hawk. 187; Laws of 
Women, 380. 

JUNIPERUS SABINA, med. jur. This 
plant is eommonly called savine. 

2. It is used for lawful purposes in me¬ 
dicine, but too frequently for the criminal 
intent of producing abortion, generally en¬ 
dangering the life of the woman. It, is 
usually administered in powder or oil. The 
dose of oil for lawful purposes, for a grown 
person, is from two to four drops. Parr’s 
Med. Dictionary, article Sabina. Fodcre 
mentions a case where a large dose of pow¬ 
dered savine had been administered to an 
ignorant girl, in the seventh month of her 
pregnancy, which had no effect on the foetus. 


It was, however, near taking the life of 
the girl. Fodere, tome iv. p. 431. Given 
in sufficiently large doses, four or six grains 
in the form of powder, kills a dog in a few 
hours, and even its insertion into a wound 
has the same effect. Orfila, Traite des 
Poisons, tome iii. p. 42. For a form of 
indictment for administering savine to a 
woman quick with child, sec 3 Chit. Cr. 
Law, 798. Vide 1 Beck’s 3Icd. Jur. 
316. 

JURA PERSONARUM. The rights 
and duties of persons arc so called. 

Jura rerum. The rights which a man 
may acquire in and to such external things 
as are unconnected with his person, are 
called jura rerum. 2 Bl. Com. 1. 

Jura summa imperii. Rights of sove¬ 
reignty or supreme dominion. 

JURAMENTiE CORPORALIA. Cor¬ 
poral oaths. These oaths arc so called, 
because the party making oath must touch 
the Bible, or other thing by which he 
swears. 

JURAMENTUM JUDICIALE. A 
term in the civil law. The oath called 
jur amentum judicial e is that which the 
judge, of his own accord, defers to either 
of the parties. 

2. It is of two kinds. 1st. That which 
the judge defers for the decision of the 
cause, and which is understood by the 
general name juramentum judiciale , and 
is sometimes called supple to ry oath, jura¬ 
mentum suppleforium. 

3. —2d. That which the judge defers in 
order to fix and determine the amount of 
the condemnation which he ought lo pro¬ 
nounce, and which is called juramentum in 
litem. Poth. on Oblig. P. 4, c. 3, s. 3, 
art. o. 

JURAT, practice. That part of an affi¬ 
davit where the officer certifies that the 
same was “ sworn” before him. 

2. The jurat is usually in the following 

form, namely ; “ Sworn and subscribed be¬ 
fore me, on the-day of -, 1842, 

J. P. justice of the peace.” 

3. In some cases it lias been holdcn 
that it was essential that the officer should 
sign the jurat, and that it should contain 
his addition and official description. 3 Caines, 
128. But see 6 Wend. 543 ; 12 Wend. 
223; 2 Cowen. 552; 2 Wend. 283; 2 
John. 479; Ilarr. Dig. h. t.; Am. Eq. Dig. 
h. t. 

JURATA. A certificate placed at the 
bottom of an affidavit, declaring that the 
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witness lias been sworn or affirmed to the 
truth of the facts therein alleged. Its usual 
for in is, Sworn (or affirmed) before me, 
the- dav of-, 18—The Jurat . 

Id- v,) 

♦11 \\ ATS, officers . In somo English cor¬ 
porations, jurats are officers who have much 
the sam- 1 power as aldermen in others. St at. 
1 Ed. IV.: Stat. 2 & 3 Ed. VI., c. 30; 13 
Ed. L, c. -1). 

JURE. By law: by right; in right; 
as, jure ciritis , by the civil law; jure gen - 
tiinn, bv the law of nations; jure represen- 
talionis, by right of representation; jure 
uxor is % in right of a wife. 

JURIDICAL. Signifies used in courts 
of law: done in conformity to the laws of 
the country, and the practice which is there 
observed. 

Juridical days. Dies juridici. Days 
in court on which the law is administered. 

JURIS ET DE JURE. A phrase em¬ 
ployed to denote conclusive presumptions 
of law, which cannot be rebutted by evi¬ 
dence. The words signify of law and from 
law. Best on Presumption, § 17. 

JURISCONSULT. One well versed in 
jurisprudence; a jurist; one whose pro¬ 
fession it is to give counsel on questions of 
law. 

JURISDICTION, practice . A power 
constitutionally conferred upon a judge of 
magistrate, to take cognizance of, and de¬ 
cide causes according to law, and to carry 
his sentence into execution. 6 Pet. 591; 
9 John. 239. The tract of land or district 
within which a judge or magistrate has juris- 
' diction, is called his territory, and his power 
in relation to his territory is called his ter¬ 
ritorial jurisdiction. 

2. Every act of jurisdiction exercised 
by a judge without his territory, either by 
pronouncing sentence or carrying it into 
execution, is null. An inferior court has 
no jurisdiction beyond what is expressly 
delegated. 1 Salk. 404, n.: Gilb. C. P. 
188 ; 1 Saund. 73; 2 Lord Raym. 1311; 
and see Bae. Ab. Courts, &c., C, et seq.; 
Bac. Ab. Pleas, E 2. 

3. Jurisdiction is original, when it is 
conferred on the court in the first instance, 
which is called original jurisdiction; (q. v.) 
or it is appellate , which is when an appeal 
is given from the judgment of another court. 
Jurisdiction is also civile where the subject- 
matter to be tried is not of a criminal na¬ 
ture : or criminal , where the court is to 
punish crimes. Some courts and magis¬ 


trates have both civil and criminal juris¬ 
diction. Jurisdiction is also concurrent, 
exclusive, or assistant. Concuri'ent juris¬ 
diction' is that which may be entertained by 
several courts. It is a rule that in eases 
of concurrent jurisdictions, that which is 
first seized of the case shall try it to the 
exclusion of the other. Exclusive jurisdic¬ 
tion is that which has alone the power to 
try or determine the suit, action, or mat¬ 
ter in dispute. Assistant jurisdiction is 
that which is afforded by a court of chan¬ 
cery, in aid of a court of law ; as, for ex¬ 
ample, by a bill of discovery, by the exami¬ 
nation of witnesses de bene esse , or out of 
the jurisdiction of the court; by the per¬ 
petuation of the testimony of witnesses, and 
the like. 

4. It is the law which gives jurisdiction; 
the consent of parties, cannot, therefore, 
confer it, in a matter which the law ex¬ 
cludes. 1 N. & M. 192 ; 3 M’Cord, 280; 
1 Call. 55 ; 1 J. J. Marsh. 476 ; 1 Bibb, 
263 ; Cooke, 27 ; Minor, 65 ; 3 Litt. 332 ; 
6 Litt. 303 ; Kirby, 111; 1 Breese, 32; 2 
Yerg. 441 ; 1 Const. R. 478. But where 
the court has jurisdiction of fhe matter, and 
the defendant has some privilege which 
exempts him from the jurisdiction, he may 
waive the privilege. 5 Cranch, 288; 1 
Pet. 449; 8 Wheat. 699; 4 W. C. C. R. 
84; 4 M’Cord, 79 ; 4 Mass. 593 ; Wright, 
484. See Hardin, 448 ; 2 Wash. 213. 

5. Courts of inferior jurisdiction must 
act within their jurisdiction, and so it must 
appear upon the record. 5 Cranch, 172 ; 
Pet. C. C. R. 36 ; 4 Dali. 11 ; 2 Mass. 213; 
4 Mass. 122; 8 Mass. 86 ; 11 Mass. 513 ; Pr. 
Dec. 380; 2 Verm. 329; 3 Verm. 114; 10 
Conn. 514; 4 John. 292: 3 Yerg. 355; 
Walker, 75; 9 Cowen, 227; 5 Har. & 
John. 36 ; 1 Bailey, 459 ; 2 Bailey, 267. 
But the legislature may, by a general or 
special law, provide otherwise. Pet. C. C. 
R. 36. Vide 1 Salk. 414 ; Bac. Ab. Courts, 
&c., C, D ; Id. Prerogative, E 5 ; Merlin, 
Rep. h. t.; Ayl. Par. 317, and the art. 
Competency . As to the force of municipal 
laws beyond the territorial jurisdiction of 
the state, see Wheat. Intern. Law, part 2, 
c. 2, § 7, et seq.; Story, Confl. of Laws, c. 
2; Huberus, lib. 1, t. 3 ; 13 Mass. R. 4 ; 
Pard. Dr. Cora. part. 6, t. 7, c. 2, § 1; and 
the articles Conflict of Laws; Courts of 
the United States . See, generally, Bouv. 
Inst. Index, h. t. 

Jurisdiction clause. That part of a 
bill in chancery which is intended to give 
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jurisdiction of the suit to the court, by a 
general averment that the acts complained 
of are contrary to equity, and tend to the 
injury of the plaintiff, and that he has no 
remedy, or not a complete remedy, without 
the assistance of a court of equity, is called 
the jurisdiction clause . Mitf. Eq. PI. by 
Jeremy, 43. 

2 . This clause is unnecessary, for if the 
court appear from the bill, to have juris¬ 
diction, the bill will be sustained without 
this clause : and if the court have not juris¬ 
diction, the bill will be dismissed though 
the clause may be inserted. Story, Eq. PI. 
§ 34. 

JURISPRUDENCE. The science of 
the law. By science here, is understood 
that connexion of truths which is founded 
on principles either evident in themselves, 
or capable of demonstration ; a collection 
of truths of the same kind, arranged in 
methodical order. In a more confined 
sense, jurisprudence is the practical science 
of giving a wise interpretation to the laws, 
and making a just application of them to 
all cases as they arise. In this sense, it is 
the habit of judging the same questions in 
the same manner, and by this course of 
judgments forming precedents. 1 Ayl. 
Pand. 3 ; Toull. Dr. Civ. Fr. tit. prel. s. 
1, n. 1, 12, 99 5 MerJ. Rep. h. t.; 19 
Amer. Jurist, 3. 

JURIST. One well versed in the science 
of the law. The term is usually applied to 
students and practitioners of law. 

JUROR, practice . From ywro, to swear; 
a man who is sworn or affirmed to serve on 
a jury. 

2. Jurors are selected from citizens, 
and mqy be compelled to serve by fine; they 
generally receive a compensation for their 
services ; while attending court they are 
privileged from arrest in civil cases. 

JURY. A body of men selected accord¬ 
ing to law, for the purpose of deciding some 
controversy. 

2 . This mode of trial by jury was 
adopted soon after the conquest of England, 
by William, and was fully established for 
the trial of civil suits in the reign of 
Henry II. Crabb’s C. L. 50, 51. In the 
old French law they are called inquests or 
tourbes of ten men. 2 Loisel’s Instit. 238, 
246, 248. 

3 . Juries are either grand juries, (q. v.) 
or petit juries. The former having been 
treated of elsewhere, it will only be neces¬ 
sary to consider the latter. A petit jury 


consists of twelve citizens duly qualified to 
serve on juries, impanneled and sworn to 
try one or more issues of facts submitted to 
them, and to give a judgment respecting 
the same, which is called a verdict. 

4. Each one of the citizens so impan¬ 
neled and sworn is called a juror. Vide 
Trial. 

5. The constitution of the United States 
directs, that “ the trial of all crimes, except 
in cases of impeachment, shall be by jury 
and this invaluable institution is also se¬ 
cured by the several state constitutions. 
The constitution of the United States also 
provides that in suits at common law, where 
the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be 
preserved. Amendin. VII. 

6 . It is scarcely practicable to give the 
rules established in the different states to 
secure impartial juries ; it may, however, 
be stated that in all, the selection of per¬ 
sons who are to serve on the jury is made 
by disinterested officers, and that out of 
the lists thus made out, the jurors arc se¬ 
lected by lot. 

Jury box. A place set apart for the 
jury to sit in during the trial of a cause. 

Jury list. A paper containing the 
names of jurors impanneled to try a cause, 
or it contains the names of all the jurors 
summoned to attend court. 

JUS. Law or right. This term is ap¬ 
plied in many modern phrases. It is also 
used to signify equity. Story, Eq. Jur. 
§ 1; Bract, lib. 1, c. 4, p. 3 ; Tayl. Civ. 
Law, 147; Dig. 1, 1, 1. 

2 . The English law, like the Roman, 
has its jus antiquum , jus novum and jus 
novissimum . The jus novum may be sup¬ 
posed to have taken its origin about the 
end of the reign of Henry VII. A. D. 
1509. It assumed a regular form towards 
the end of the reign of Charles II. A. D. 
1685, and from that period the jus novissi¬ 
mum may be dated. Lord Coke, who was 
born 40 years after the death of Henry VII. 
is most advantageously considered as the 
connecting link of the jus antiquum and 
jus novissimum of English law. Butler's 
Remin . 

Jus abutendi. The right to abuse. By 
this phrase is understood the right to abuse 
property, or having full dominion over pro* 
perty. 3 Toull. n. 86 . 

Jus accrescendi. The right of survi¬ 
vorship. 

2. At common law, when one of several 
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joint tenants died, the entire tenancy or 
estate went to the survivors, and so on to 
the last survivor, who took an estate of in¬ 
heritance. This right, except in estates 
held in trust, has been abolished by statute 
in Alabama, Delaware, Georgia, Illinois, 
Indiana, Kentucky, Michigan, Missouri, 
Mississippi, New York, North Carolina, 
Pennsylvania, South Carolina, Tennessee, 
and Virginia. Griff, Reg. h. t.; 1 Hill. 
Ab. 439, 440. In Connecticut, 1 Root, 
Hep. 48 ; 1 Swift’s Dig. 10*2. In Loui¬ 
siana, this right was never recognized. See 
11 Scrg. & It. 192; 2 Caines, Cas. Err. 
32(3: 3 Verm. 543 ; (3 Monr. It. 15 ; Es¬ 
tate in common; Estate in joint tenancy. 

Jus ad rem, property , title . This phrase 
is applied to designate the right a man has 
in relation to a thine:; it is not the right in 
the tiling itself, but only against the person 
who has contracted to deliver it. It is a 
mere imperfect or inchoate right. 2 Bl. Com. 
312 ; Poth. Dr. de Dom. de Propriete, eh. 
prel. n. 1. This phrase is nearly equiva¬ 
lent to chose in action. 2 Wooddes. Lect. 
235. See 2 P. Wins. 491; 1 Mason, 
221 ; l Story, Eq. Jur. 506; 2 Story, Eq. 
Jur. § 1215; Story, Ag. § 352; and Jus 
in re. 

Jus aqu^edttctus, civ. law. The name 
of a servitude which gives to the owner of 
land the right to bring down water through 
or from the land of another, either from its 
source or from any other place. 

2 . Its privilege may be limited as to 
the time when it may be exercised. If the 
source fails, the servitude ceases, but re¬ 
vives when the water returns. If the water 
rises in, or naturally flows through the land, 
its proprietor cannot by any grant divert it 
so as to prevent it flowing to the land be¬ 
low. 2 Roll. Ab. 140, 1. 25 ; Lois des 
Bat. part.. 1, c. 3, s. 1, art. 1. But if it 
had been brought into his land by artificial 
means, it seems it would be strictly his 
property, and that it would be in bis power 
to grant it. Dig. 8, 3, 1 & 10 ; 3 Burge 
on the Confl. of Laws, 417. Vide Rain 
water; River; Water-course. 

Jus crviLE. Among the Romans by 
jus civile was understood the civil law, in 
contradistinction to the public law, or jus 
gentium . 1 Saviguy, Dr. Rom. c. 1, § 1. 

Jus ci vitatis. Among the Romans the 
collection of laws which arc to be observed 
among all the members of a nation, were so 
called. It is opposed to jus gentium , which 
U the law which regulates the affair^ of 


nations among themselves. 2 Lepage, EL 
du Dr. ch. 5, page 1. 

Jus cloaca, civil law . The name of a 
servitude which requires the party who is 
subject to it, to permit his neighbor to con¬ 
duct the waters which fall on his grounds 
over those of the servient estate. 

Jus dare. To give or to make the law. 
Jus dare belongs to the legislature; jus 
dicere to the judge. 

Jus dicere. To declare the law. This 
word is used to explain the power which 
the court has to expound the law; and not 
to make it, jus dare. 

Jus DEUIRERANDI. The right of delibe¬ 
rating, which in some countries, whore the 
heir may have benefit of inventory , (q. v.) 
is given to him to consider whether he will 
accept or renounce the succession. 

2. In Louisiana he is allowed ten days 
before he is required to make his election. 
Civ. Code, art. 1028. 

Jus disponendi. The right to dispose 
of a thing. 

Jus duplicatum, property , title. When 
a man has the possession as well as the 
property of anything, he is said to have a 
double right, jus duplicatum. Bract. 1. 4, 
tr. 4, c. 4; 2 BL Coin. 199. 

Jus fecialE. Among the Romans, it 
was that species of international law which 
had its foundation in the religious belief of 
different nations, such as the international 
law which now exists among the Christian 
people of Europe. Sav. Dr. Rom. ch. 2, 
§ 11 . 

Jus FIDUCIARUM, civil law. A right to 
something held in trust; for this there was 
a remedy in conscience. 2 Bl. Com. 328. 

Jus GENTIUM. The law of nations, (q. v.) 
Although the Romans used these words in 
the sense we attach to law of nations , yet 
among them the sense was much more ex¬ 
tended. Falck, Encyc. Jur. 102, n. 42. 

2 . Some modern writers have made a 
distinction between the laws of nations 
which have for their object the conflict be¬ 
tween the laws of different nations, which 
they call jus gentium privatum , or private 
international law; and those laws of nations 
which regulate those matters which nations, 
as such, have with each other, which is de 
nominated jus gentium publicum , or public 
international law. Foelix, Droit Interm. 
Drive, n. 14. 

Jus GLADll. Supreme jurisdiction. The 
right to absolve from, or condemn a man to 
death. 
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Jus habendi. The right to have and 
enjoy a thing, 

Jt : s incognitum. An unknown law. 
This term is applied by the civilians to ob¬ 
solete laws, which, as Bacon truly observes, 
are unjust, for the law to be just must give 
warning before it strikes. Bac. Aphor. 8 , 
s. 1 : Bowy. Mod. Civ. Law, 33. But until 
it has become obsolete no custom can pre¬ 
vail against it. Vide Obsolete. 

Jrs legitimum, civil law. A legal right 
which might have been enforced by due 
course of law. 2 Bl. Com. 328. 

Jus mariti, Scotch law . The right of 
the husband to administer, during the mar¬ 
riage, his wife’s goods and the rents of her 
heritage. 

2. In the common law, b y jus mariti is 
understood the rights of the husband; as, 
jus mariti cannot attach upon a bequest to 
the wife, although given during coverture, 
until the executor has assented to the le¬ 
gacy. 1 Bail. Eq. E. 214. 

Jus meuum. A simple or bare right; a 
right to property in land, without posses¬ 
sion, or the right of possession. 

Jus patronatus, eccl. law . A commis¬ 
sion from the bishop, directed usually to 
his chancellor and others of competent 
learning, who are required to summon a 
jury composed of six clergymen and six 
laymen, to inquire into and examine who is 
the rightful patron. 3 Bl. Com. 246. 

Jus person arum. The right of per¬ 
sons. 

2 . A branch of the law which embraces 
the theory of the different classes of men 
who exist in a state which has been formed 
by nature or by society; it includes par¬ 
ticularly the theory of the tics of families, 
and the legal form and juridical effects 
of the relations subsisting between them. 
The Danes, the English, and the learned 
in this country, class under this head the 
relations which exist between men in a 
political point of view. Blackstone, among 
others, has adopted this classification. There 
seems a confusion of ideas when such mat¬ 
ters are placed under this head. Vide Bl. 
Com. Book 1. 

Jus PRECARIUM, civil law. A right 
to a thing held for another, for which there 
Was no remedy. 2 Bl. Com. 328. 

Jus postliminii, property , title . The 
right to claim property after re-capture. 
Vide Postliminy; Marsh. Ins. 573; 1 Kent, 
Com. 108; Dane’s Ab. Index, h. t. 

Jus PROJiciENni, civil law . The name 


of a servitude; it is the right which the 
owner of a building has of projecting a part 
of his building towards the adjoining house, 
without resting on the latter. It is ex¬ 
tended merely over the ground. Die. 50, 
16, 242, 1; Dig. 8, 2, 25 ; Dig. 8, o','8, 5. 

Jus PROTEGENDT, civil law . The name 
of a servitude; it is a right by which a part 
of the roof or tiling of one house is made to 
extend over the adjoining house. Dig. 50, 
16, 242,1: Dig. 8, 2, 25 ; Dig. 8, 5, 8,5. 

Jus QUVESITUM. A right to ask or re¬ 
cover ; for example, in aii obligation there 
is a binding of the obligor, and a jus quasi- 
turn in the obligee. 1 Bell’s Com. 323, 
5th ed. 

Jus IN RE, property , title. The right 
which a man has in a thing, by which 
it belongs to him. .It is a complete and 
full right. Poth. Dr. de Dom. de Prop, 
n. 1. 

2. This phrase of the civil law conveys 
the same idea as thing in possession does 
with us. 4 Wooddcs. Lect. 235 ; vide 2 
P. Wins. 491 ; 1 Mason. 221 : 1 Story, Eq. 
Jur. § 506; 2 Story, Eq. Jur. §. 1215; 
Story, Ag. § 352 ; and Jus ad rem. 

Jus Ii ELIOT A, Scotch law. The right of 
a wife, after her husband’s death, to a third 
of movables, if there be children : and to 
one-half, if there be none. 

Jus rerum. The right of things. Its 
principal object is to ascertain how far a 
person can have a permanent dominion over 
things, and how that dominion is acquired. 
Vide Bl. Com. Book 2. 

Jus strictum. A Latin phrase, which 
signifies law interpreted without any modi¬ 
fication, and in its utmost rigor. 

Jus UTENDI. The right to use property, 
without destroying its substance. It is 
employed in contradistinction to the jus 
abutendi . (q. v.) 3 Toull. n. 86. 

JUST. This epithet is applied to that 
which agrees with a given law which is the 
test of right and wrong. 1 Toull. prcl. n. 
5; Aust. Jur. 276, n. It is that which 
accords with the perfect rights of others 
Wolff, Inst. § 83 ; Swinb. part 1, s. 2, n. 5, 
and part 1, § 4, n. 3. By just is also under¬ 
stood full and perfect, as a just weight 
Swinb. part 1, s. 3, n. 5. 

JUSTICE. The constant and perpetual 
disposition to render every man his due. 
Just. Inst. B. 1, tit. 1. Toullier defines it 
to be the conformity of our actions and our 
will to the law. Dr. Civ. Fr. tit. prel. n. 6. 
In the most extensive sense of tae word, it 
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differs little from virtue, for it includes 
within itself the whole circle of virtues. 
Yet the common distinction between them is 
that that which considered positively and in 
itself, is called virtue, when considered re¬ 
latively and with respect to others, has the 
name of justice. But justice being in itself 
a part of virtue, is confined to things simply 
good or evil, and consists iu a man’s taking 
such a proportion of them as he ought. 

2. Justice is either distributive or com¬ 
mutative. Distributive justice is that virtue 
whose object is to distribute rewards and 
punishments to each one according to his 
merits, observing a just proportion by com¬ 
paring one person or fact with another, so 
that neither equal persons have unequal 
tilings, nor unequal persons things equal. 
Tr. of Eq. 3, and Toullier’s learned note, 
Dr. Civ. Fr. tit. prel. n. 7, note. 

3. Commutative justice is that virtue 
whose object it is to render to every one 
what belongs to him, as nearly as may be, 
or that which governs contracts. To ren¬ 
der commutative justice, the judge must 
make an equality between the parties, that 
no one mav be a gainer by another’s loss. 
Tr. Eq. 3/ 

4. Toullier exposes the want of utility 
and exactness in this division of distributive 
and commutative justice, adopted in the 
compendium or abridgments of the ancient 
doctors, and prefers the division of internal 
and external justice; the first being a con¬ 
formity of our will) and the latter a confor¬ 
mity of our actions to the law: their union 
making perfect justice. Exterior justice is 
the object of jurisprudence : interior justice 
is the object of morality. Dr. Civ. Fr. tit. 
prel. a. 6 et 7. 

5. According to the Frederician code, 
part 1, book I, tit. 2, s. 27, justice consists 
simply in letting every one enjoy the rights 
which he has acquired in virtue of the laws. 
And as this definition includes all the other 
rules- of right, there is properly but one 
single general rule of right, namely, Give 
every one his own . 

See, generally, Puffend. Law of Nature 
and Nations, B. 1, c. 7, s. 89; Elemento- 
•rum Jurisprudent!:® Universalis, lib. 1, de¬ 
finite, 17, 3, 1 ; Gto. lib. 2, c. 11, s. 8; 
Ld. Bac. Bead. Stat. Uses, 306 ; Treatise 
of Equity, B. 1, c. 1, s. 1. 

JUSTICES. Judges. Officers appointed 
by a competent authority to administer jus¬ 
tice. They are so called, because, in an¬ 
cient times the Latin word for judge was 


justicia. This term is in common parlance 
used to designate justices of the peace. 

Justices in eyre. They were certain 
judges established if not first appointed, a. 
1). 1176, 22 lien. II. England was divided 
into certain circuits, and three justices in 
eyre, or justices itinerant, as they were 
sometimes called, were appointed to each 
district, and made the circuit of the king¬ 
dom once in seven years For the purpose of 
trying causes. They were afterwards di¬ 
rected by Magna Cliarta, c. 12, to be sent 
into every county once a year. The itiner¬ 
ant justices were sometimes mere justices of 
assize or dower, or of general gaol delivery, 
and the like. 3 Bl. Com. 58-9 j Crabb’s 
Eng. Law, 103-4. Vide Eire. 

Justices of the peace. Public officers 
invested with judicial powers, for the pur¬ 
pose of preventing breaches of the peace, 
and bringing to punishment those who have 
violated the law. 

2. These officers, under the Constitution 
of the United States and some of the states, 
arc appointed by the executive; in others, 
they arc elected by the people, and com¬ 
missioned by the executive. In some states 
they hold their office during good behaviour, 
in others for a limited period. 

3. At common law, justices of the peace 
have a double power in relation to the ar 
rest of wrong doers; when a felony or 
breach of the peace lias been committed in 
their presence, they may personally arrest 
the offender, or command others to do so, 
and in order to prevent the riotous conse* 
quences of a tumultuous assembly, they may 
command others to arrest affrayers, when 
the affray has been committed in their pre¬ 
sence. If a magistrate be not present when 
a crime is committed, before he can take a 
step to arrest the offender, an oath or affir¬ 
mation must be made by some person cogni 
zant of the fact, that the offence has becu 
committed, and that the person charged is 
the offender, or there is probable cause to 
believe that he has committed the offence. 

4. The Constitution of the United States 
directs, that “ no warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation. 55 Amendrn. IY. After his 
arrest, the person charged is brought before 
the justice of the peace, and after hearing 
he is discharged, held to bail to answer to 
the complaint, or, for want of bail, commit¬ 
ted to prison. 

5. In some, perhaps all the United 
States, justices of the peace have jurisdiction 
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in civil cases, given to them by local regu¬ 
lations. In Pennsylvania, their jurisdiction 
in cases of contracts, express or implied, 
extends to 011 c hundred dollars. 

Vide, generally, Burn’s Justice; Gray- 
don’s Justice ; Bache’s Manual of a Justice 
of the Peace; Com. Dig. h. t.; 15 Vin. 
Ab. 3 : Pac. Ab. h. t.; 2 Sell. Pr. 70 ; 2 
Phil. Ev. 239 j Chit. Pr. h. t.; Amcr. Dig. 
h. t. 

JUSTICIAR, or JUSTICIER. A judge, 
or justice ; the same as justiciary, (q. v.) 

JUSTICIARII ITINERANTS, Eng. 
law . They were formerly justices, who 
were so called because they wont from 
county to county to administer justice. 
They were usually called justices in eyre, 
(q. v.) to distinguish them from justices re¬ 
siding at Westminster, who were called 
justicii residentes. Co. Litt. 293. Vide 
Itinerant . 

JUSTICIARII RESIDENTES, Eng. law. 
They were justices or judges, who usually 
resided fn Westminster ; they were so call¬ 
ed to distinguish them from justices in eyre. 
Co. Litt. 293. Vide Justiciarii I finer antes. 

JUSTICIARY, officer . Another name 
for a judge. In Latin, he was called justi- 
ciciarius , and in French, just icier. Not 
used. Bac. Ab. Courts and their Jurisdic¬ 
tion, A. 

JUSTICIES, Eng. law . The name of a 
writ which acquires its name from the man¬ 
datory words which it contains, “ that you 
do A B justice.” 

2. The county court has jurisdiction in 
cases where damages are claimed, only to a 
certain amount; but sometimes suits are 
brought there when greater damages are 
claimed. In such cases, an original writ, 
by this name, issues out of chancery, in 
order to give the court jurisdiction. See 1 
Saund. 74, n. 1. 

JUSTIFIABLE HOMICIDE. That 
which is committed with the intention to 
kill, or to do a grievous bodily injury, 
under circumstances which the law holds 
sufficient to exculpate the person who com¬ 
mits it. 

2. It is justifiable, 1. When a judge or 
other magistrate acts in obedience to the 
law. 2. When a ministerial officer acts in 
obedience to a lawful warrant, issued by a 
competent tribunal. 3. When a subaltern 
officer, or soldier, kills in obedienee to the 
lawful commands of his superior. 4. When 
the party kills in lawful self-defence. 

3. —§ 1. A judge who, in pursuance of 


his duty, pronounces sentence of death, ij 
not guilty of homicide ; for it is evident, 
that as the law prescribes the punishment 
of death for certain offences, it must pro¬ 
tect those w ? ho are entrusted with its execu¬ 
tion. A judge, therefore, who pronounces 
sentence of deaths in a legal manner, on a 
legal indictment, legally brought before him, 
for a capital offence committed within his 
jurisdiction, after a lawful trial and convic¬ 
tion of the defendant, is guilty of no offence. 

4. —2. Magistrates, or other officers en¬ 
trusted with the preservation of the public 
peace, are justified in committing homicide, 
or giving orders which lead to it, if the ex¬ 
cesses of a riotous assembly cannot be other¬ 
wise repressed. 

5. —§ 2. An officer entrusted with a 
legal warrant, criminal or civil, and lawfully 7 
commanded by a competent tribunal to exe¬ 
cute it, will be justified in committing homi¬ 
cide, if, in the course of advancing to dis¬ 
charge his duty, he be brought into such 
perils that, without doing so, he cannot 
either save his life, or discharge the duty 
which lie is commanded by the warrant to 
perform. And when the warrant commands 
him to put a criminal to death, he is justi¬ 
fied in obeying it. 

6. —§ 3. A soldier on duty is justified in 
committing homicide, in obedience to the 
command of his officer, unless the command 
was something plainly unlawful. 

7. —§ 4. A private individual will, in 
many cases, be justified in committing homi¬ 
cide, while acting in self-defence. See Self- 
defence. 

Vide, generally, 1 East, P. C. 219; 
Hawk. B. 1, c. 28, s. 1, n. 22 ; Allis. Prin. 
126—139 ; 1 Russ, on Cr. 538 : Pac. Ab. 
Murder, &c., E ; 2 Wash. C. C. 515 ; 4 
Mass. 391; 1 Ilawkes, 210; 1 Coxc’s R. 
424 ; 5 Ycrg. 459; 9 C. & P. 22 : S. 0. 
38 Eng. C. L. R. 20. 

JUSTIFICATION. The act by which 
a party accused shows and maintains a good 
and legal reason in court, why he did the 
thing he is called upon to answer. 

2. The subject will be considered by 
examining, 1. What acts are justifiable. 

2. The manner of making the justification. 

3. Its effects. 

3. —§ 1. The acts to be justified are those 
committed with a warrant, and those com¬ 
mitted without a warrant. 1. It is a general 
rule, that a warrant or execution, issued by 
a court having jurisdiction, whether the 
same be right or wrong, justifies the officer 
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in whom it is directed, and who is by law 
required to execute it, and is a complete 
justification to the officer for obeying its 
command. But when the warrant is not 
merely voidable, but is absolutely void, as, 
for want of jurisdiction in the court which 
issued it, or bv reason of the privilege of 
the defendant, as in the case of the arrest 
nf an ambassador, who cannot waive his 
privilege and immunities by submitting to 
be arrested on such warrant, the officer is 
no longer justified. 1 Baldw. 240; see 4 
Mass. 232 : 13 Mass. 2S6, 334; 14 Mass. 
210. 2. A person may justify many acts, 

while acting without any authority from a 
court or magistrate. lie may justifiably, 
even, take the life of an aggressor, while 
acting in the defence of himself, his wife, 
children, and servant, or for the protection 
of his house, when attacked with a felonious 
intent, or even for the protection of his per¬ 
sonal property. See Self-defence. A man 
may justify what would, otherwise, have 
been a trespass, an entry on the land of 
another for various purposes: as, for ex¬ 
ample, to demand a debt due to him by the 
owner of the land ; to remove chattels which 
belong to him, but this entry must be peace¬ 
able ; to exercise an incorporeal right; ask 
for lodgings at an inn. See 15 East, 615, 
note e : 2 Lill. Ab. 134 ; 15 Yin. Ab. 31; 
Ham. N. P. 48 to 66 ; Dane’s Ab. Index, 
li. t.; Entry. It is an ancient principle of 
the common law, that a trespass may be 
justified in many cases. Thus: a man may 
enter on the land of another, to kill a fox 
or otter, which are beasts against the com¬ 
mon profit. 11 H. VIII. 10. So, a house 
may be pulled down if the adjoining one be 


on fire, to prevent a greater destruction. 
13 II. VIII. 16, b. Tua res agitur paries 
cum proxiniu8 ardet. So, the suburbs of a 
city may be demolished in time of war, for 
the good of the commonwealth. 8 Ed. IV. 
35, b. So, a man may enter on his neigh¬ 
bor to make a bulwark in defence of the 
realm. 21 II. VII. b. So, a house may 
be broken to arrest a felon. 13 Ed. IV. 9, 
a: Dodd. Eng. Lawy. 219, 220. In a civil 
action, a man may justify a libel, or slan¬ 
derous words, by proving their truth, or 
because the defendant had a right, upen 
the particular occasion, either to write and 
publish the writing, or to utter the words ; 
as, when slanderous words arc found in a 
report of a committee of congress, or in an 
indictment, or words of a slanderous nature 
arc uttered in the course of debate in the 
legislature by a member, or at the bar, 
by counsel, when properly instructed by 
his client on the subject. See Debate; 
Slander; Com, Dig. Pleader, 2 L 3 to 
2 L 7. 

4. —§ 2. In general, justification must 
be specially pleaded, and it cannot be. given 
in evidence under the plea of the general 
issue. 

5. —§ 3. When the plea of justification 
is supported by the evidence, it is a com¬ 
plete bar to the action. Vide Excuse. 

JUSTIFICATORY. A kind of compur¬ 
gators, or those who, by oath, justified the 
innocence or oaths of others, as in the case 
of wagers of law. 

JUSTIFYING BAIL, practice . The 
production of bail in court, who there justify 
themselves against the exception of the 
plaintiff. 
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KENTUCKY. The name of one of the 
new states of the United States of America. 

2. This state was formerly a part of 
Virginia, and the latter state, by an act of 
the legislature, passed December 18, 1789, 
“ consented that the district of Kentucky, 
within the jurisdiction of the said common¬ 
wealth, and according to its actual bounda¬ 
ries at the time of passing the act aforesaid, 
should be formed into a new state.” By 
the act of congress of February 4, 1791, 1 
Story’s L. U. S. 1G8, congress consented 
that, after the first day of June, 1792, the 
district of Kentucky should be formed into 
a new state, separate from and independent 
of the commonwealth of Virginia. And by 
the seeond section it is enacted, that upon 
the aforesaid first day of June, 1792, the 
said new state, by the name and style of 
the state of Kentucky, shall be received 
and admitted into the Union, as a new 
and entire member of the United States of 
America. 

3. The constitution of this state was 
adopted August 17, 1799. The powers of 
the government are divided into three dis¬ 
tinct departments, and each of them is 
confided to a separate body of magistracy, 
to wit: those which are legislative, to one ; 
those which are executive, to another; and 
those which are judicial, to another. 

4. —1. The legislative power is vested 
in two distinct branches; the one styled the 
house of representatives, and the other the 
senate; and both together, the general as¬ 
sembly of the commonwealth of Kentucky. 

1. The house of representatives is elected 
yearly, and consists of not less than fifty- 
eight, nor more than one hundred members. 

2. The members of the senate are elected 
for four years. The senate consists of 
twenty-four members, at least, and for every 
three members above fifty-eight which shall 
be added to the house of representatives, 
one member shall be added to the senate. 

5. —2. The executive power is vested in 
a chief magistrate, who is styled the gover¬ 
nor of the commonwealth of Kentucky. The 
governor is elected for four years. He i3 
commander-in-chief of the army and navy 


of the commonwealth, except when called 
into actual service of the United States. 
He nominates, and, with the consent of the 
senate, appoints all officers, except those 
whose appointment is otherwise provided 
for. He is invested with the pardoning 
power, except in certain cases, as impeach¬ 
ment and treason. A lieutenant-governor 
is chosen at every election of governor, in 
the same manner, and to continue in office 
for the same time as the governor. He is, 
ex officio, speaker of the senate, and acts as 
governor when the latter is impeached, or 
removed from office, or dead, or refuses, 
to qualify, resigns, or is absent from the 
state. 

6.—3. The judicial power, both as to 
matters of law and equity, is vested in one 
supreme court, styled the court of appeals, 
and in such inferior courts as the general 
assembly may, from time to time, erect and 
establish. The judges hold their office dur¬ 
ing good behaviour. 

KEY. An instrument made for shutting 
and opening a lock. 

2. The keys of a house are considered 
as real estate, and descend to the heir with 
the inheritance. But see 5 Blaokf. 417. 

3. When the keys of a warehouse are 
delivered to a purchaser of goods locked up 
there, with a view of effecting a delivery of 
such goods, the delivery is complete. The 
doctrine of the civil law is the same. Dig. 
lib. 41, t. 1, 1. 9, § 6; and lib. 18, t. 1, 
1. 74. 

Key, estates, A wharf at which to land 
goods from, or to load them in a vessel. This 
word is now generally spelled Quay, from 
the French, quai . 

KEYAGE. A toll paid for loading and 
unloading merchandise at a key or wharf. 

KEELAGE. The right of demanding 
money for the bottom of ships resting in a 
port or harbor. The money so paid is also 
called keelage . 

KEELS. This word is applied, in Eng¬ 
land, to vessels employed in the carriage of 

coals. Jacob, L. D. 

KIDNAPPING. The forcible and un¬ 
lawful abduction and conveying away of a 
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man, woman, or child, from his or her home, 
without his or her will or consent, and send¬ 
ing such person away, with an intent to de¬ 
prive him or her of some right. This is an 
offeuee at common law, 

KILDERKIN. A measure of capacity 
equal to eighteen gallons. See Measure, 
KINDRED. Relations by blood. 

2. Nature has divided the kindred of 
every one into three principal classes. 1. 
His children, and their descendants. 2. His 
father, mother, and other ascendants. 3. His 
collateral relations; which include,in the first 
place, his brothers and sisters, and their de¬ 
scendants ; and, secondly, his uncles, cousins, 
and other relations of either sex, who have 
not descended from a brother or sister of the 
deceased. All kindred then are descend¬ 
ants, ascendants, or collaterals. A husband 
or wife of the deceased, therefore, is not his 
or her kindred. 14 Ves. 372. Vide Wood’s 
Inst. 50 ; Ayl. Parerg. 325; Dane’s Ab. h. 
t.; Toll. Ex. 382, 3 ; 2 Chit. Bl. Com. 516, 
n. 59; Poth. Des Successions, c. 1, art. 3. 

KING. The chief magistrate of a 
kingdom, vested usually with the executive 
power. 

2. The following table of the reigns of 
English and British kings and queens, 
commencing with the Reports, is added, 
to assist the student in many points of 
chronology. 


Henry III., . 

• 

• 

Accession. 
. 1216 

Edward I., . 

• 

• 

• 

1272 

Edward II., • 

• 

• 

• 

1307 

Edward III., 

9 

• 

• 

1327 

Richard II., 

• 

• 

9 

1377 

Henry IV., . 

• 

9 

9 

1399 

Henry V., 

• 

9 

m 

1413 

Henry VI., . 

• 

9 

9 

1422 

Edward IV., 

• 

9 

9 

1461 

Edward V., . 

• 

• 

9 

1483 

Richard III., 

• 

• 

9 

1483 

Henry VTI., 

• 

• 

• 

1485 

Henry VIIL, 

• 

• 

• 

1509 

Edward VI., 

♦ 

• 

f 

1547 

Mary, . 

9 

• 

• 

1553 

Elizabeth, 

9 

• 

9 

1558' 

James I., 
Charles I., . 

• 

• 

• 

1603 

• 

« 

• 

1625 

Charles II., . 

• 

• 

• 

1660 

James II., . 

• 

• 

• 

1685 

William III., 

• 

• 

• 

1689 

Anne, 

m 

• 

• 

1702 

George I., . 

9 

• 

• 

1714 

George II., . 

• 

• 

• 

1727 

George III., 

• 

• 

♦ 

1760 


Accession, 

George IV., . . . 1820 

William IV., . . . 1830 

Victoria, .... 1837 

Vide article Reports . 

KING’S BENCH. The came of the 
supreme court of law in England. It is 
so called because formerly the king used to 
sit there in person, the style of the court 
being still coram ipso rege, before the king 
himself. During the reign of a queen, it 
is called the Queen’s Bench, and during the 
protectorate of Cromwell, it was called the 
Upper Bench. It consists of a chief justice* 
and three other judges, who arc, by their 
office, the principal coroners and conserva¬ 
tors of the peace. 3 Bl. Com. 41. 

2. This court has jurisdiction in crimi¬ 
nal matters, in civil causes, and Ls a super¬ 
visory tribunal to keep other jurisdictions 
within their proper bounds. 

3. —1. Its criminal jurisdiction extends 
over all offenders, and not only over all 
capital offences but also over all other mis¬ 
demeanors of a public nature; it being 
considered the custos morum of the realm. 
Its jurisdiction is so universal that an act 
of parliament appointing that all crimes of 
a certain denomination shall be tried before 
certain judges, docs not exclude the juris¬ 
diction of this court, without negative 
words. It may also proceed on indictments 
removed into that court out of the inferior 
courts by certiorari. 

4. —2. Its civil jurisdiction is against 
the officers or ministers of the court enti¬ 
tled to its privilege. 2 Inst. 23; 4 Inst. 
71; 2 Bulstr. 123. And against prisoners 
for trespasses. In these last cases a decla¬ 
ration may be filed against them in debt, 
covenant or account; and this is done also 
upon the notion of a privilege, because the 
common pleas could not obtain or procure 
the prisoners of the king’s bench to appear 
in their court. 

5. —3. Its supervisory powers extend, 
1. To issuing writs of error to inferior juris¬ 
dictions, and affirming or reversing their 
judgments. 2. To issuing writs of manda¬ 
mus to compel inferior officers and courts 
to perform the duties required of them by 
law. Bac. Ab. Court of King’s Bench. 

KINGDOM. A country where an officer 
called a king exercises the powers of go¬ 
vernment, whether the same be absolute or 
limited. Wolff, Inst. Nat. § 994. In some 
kingdoms the executive officer may be a 
woman, who is called a queen. 





692 


KNO 


KNI 


KINTLIDGE , mere. law. This term is 
used by merchants and seafaring men to 
signify a ship’s ballast. Merc. Diet. 

KIRBY’S QUEST. An ancient record 
remaining with the remembrancer of the 
English Exchequer, so called from being 
the inquest of John De Kirby,- treasurer to 
Edward I. 

KISSING. Kissing the bible is a cere¬ 
mony used in taking the corporal oath, the 
object being, as the canonists say, to denote 
the assent of the witness to the oath in the 
form it is imposed. The witness kisses 
either the whole bible, or some portion of 
it; or a cross in some countries. See the 
ceremony explained in Oughton’s Ordo. Tit. 
lxxx. Con^itt. on Courts, part 3, sect. 1, § 3 ; 
Junkin on the Oath, 173, 180; 2 Evan’s 
Pothier, 234. 

KNAVE. A false, dishonest, or deceits 
ful person. This signification of the word 
has arisen by a long perversion of its origi¬ 
nal meaning. 

2. To call a man a knave has been held 
to be actionable. 1 Rolle’s Ab. 52; 1 
Freem. 277. 

KNIGHT’S FEE, old Eng. law. An 
uncertain measure of land, but, according 
to some opinions it is said to contain six 
hundred and eighty acres. Co. Litt. 69, a. 

Knight’s service, Eng. law. It was, 
formerly, a tenure of lands. Those who 


held by knight’s service were called “mili- 
tes qui per loricas terras suas defendunt:” 
soldiers who defend the country by their 
armor. The incidents of knight’s service 
were homage, fealty, warranty, wardship, 
marriage, reliefs, heriots, aids, escheats, and 
forfeiture. Vide Socage . 

KNOWINGLY, pleadings. The word 
iC knowingly,” or u well know ing,” will sup¬ 
ply the place of a positive averment in an 
indictment or declaration, that the defend¬ 
ant knew the facts subsequently stated ; if 
notice or knowledge be unnecessarily stated, 
the allegation may be rejected as surplus¬ 
age. Vide Com. Dig. Indictment, G 6 ; 
2 Stra. 904; 2 East, 452; 1 Chit. PI. *367. 

Vide Scienter 

KNOWLEDGE. Information as to a 
fact. 

2. Many acts are perfectly innocent 
when the party performing them is not 
aware of certain circumstances attending 
them; for example, a man may pass a coun¬ 
terfeit note and be guiltless, if he did not 
know it was so; he may receive stolen 
goods if he were not aware of the fact that 
they were stolen. In these and the like 
cases it is the guilty knowledge which 
makes the crime. See, as to the manner of 
proving guilty knowledge, Archb. Cr. PL 
110, 111. Vide Animal; Dog; Evidence 
Ignorance; Scienter. 
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